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SCHEDULE 


IHOWINO  IN  WHAT  VOLUMES  OF  THIS   SERIES  THE  0ASB8 

REPORTED  IN  THE  SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


8tet»  mpoiti  an  la  parentheses,  and  the  numbers  of  this  series  In  boM-taeed  flKwe^ 

Alabama.  — (83)  8;  (84)  6;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  84;  (92)  85;  (93)  30;  (94)  33;  (95)  36;  (96,  97)  38;  (98)  39;  (99) 

42;  (100,  101)  46. 
Arkansas.  —  (48)  3;  (49)  4;  (60)  7;  (51)  14;  (52)  80;  (53)  88;  (64)  86; 

(56)  89;  (56)  36;  (57)  38;  (58)  41;  (59)  43;  (60)  46. 
Oautornia.  —  (72)  1;  (73)  2;  (74)  5;  (75)  7;  (76)  9;  (77)  11;  (78,  79)  18;  (80) 

13;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;  (87,  88)  88| 

(89)  83;  (90,  91)  86;  (92,  93)  27;  (94)  88;  (95)  89;  (96)  31;  (97)  33; 

(98)  36;   (99)  37;   (100)  38;   (101)  40;  (102)  41;  (103)  48;  (104)  43; 

(105)  45;  (106)  46. 
Ck>LOBADO.  —  (10)  3;  (11)  7;  (12)  13;  (13)  16;  (14)  80;  (15)  88;  (16)  85; 

(17)  31;  (18)  36;  (19)  41;  (20)  46. 
CoKNEOTicuT.  — (54)  1;  (55)  3;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86} 

(61)  89;  (62)  36;  (63)  38;  (64)  48. 
Dklawaki.  —  (5  Hou8t.)  1;  (6  Houst.)  88;  (7  Houst.)  40;  (9  Houst.)  4a 
Florida.  —  (22)  1;  (23)  11;  (24)  18;  (25,  26)  83;  (27)  86;  (28)  89;  (29)  30; 

(30)  38;  (31)  34;  (32)  37;  (33)  39;  (34)  43. 
Gbobqia.  — (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (83,  84)  80; 

(85)  81;  (86)  88;  (87)  27;  (88)  30;  (89)  32;  (90)  36;  (91,  92,  93)  44. 
Idaho.  —  (2)  36. 
Illinois.— (121)  2;  (122)  3;  (123)  5;  (124)  7;  (125)  8;  (126)  9;  (127)  U; 

(128)   16;    (129)   16;    (130)   17;    (131)   19;    (132)   22;    (133,    134)   23; 

(135)  26;   (136)  29;   (137)  31;   (138,  139)  32;   (140.  141)  33;  (142)  34; 

(143.   144,   145)  36;  (146,  147)  37;  (148)  39;  (149,  150)  41;  (151)  42; 

(152)  43;  (154)  46;  (153,  155)  46. 
Indiana.— (112)  2;  (113)  3;  (114)  6;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120, 121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 

(128)  26;  (129)  28;  (130)  30;  (131)  31;  (132)  32;  (133)  36;  (134)  39; 

(135)  41;  (136)  43;  (137)  46;  (138)  46. 
Iowa.  —  (72)  2;  (73)  5;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  26;  (82)  31;  (83)  32;  (84)  36;  (85)  39:  (86)  41;  (87)  43;  (88)  46. 
Kansas.- (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21; 

(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  89; 

(53)  42;  (54)  46. 
Kkntocky.  —(83,  84)  4;   (85)  7;   (86)  9;  (87)  12;  (88)  21;  (89)  86;  (90)  89t 

(91)  34;  (92)  86;  (93)  40;  (94)  48;  (95)  44. 


8  SCHBDULI. 

LooistAifA.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  81;  (43  La.  Ann.)  26;  (44  La.  Ann.);  82;  (45  La.  Ann.)  40. 
Maikb.  —  (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  23;  (84)  80;  (85)  86;  (86)  4L 
Maktlawd.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 

28;  (75)  82;  (76)  36;  (77)  89;  (78)  44;  (80)  45. 
MAasAOHOTRTB.— (145)1;  (146)  4;  (147)  9;  (148)  12;  (149)  14;  (150)16;  (161) 

21;  (162)  23;  (153)  26;  (154)  26;  (155)  31;  (156)  82;  (157)  84;  (168)  85; 

(159)  88;  (160)  89;  (161)  42;  (162)  44. 
MiCHiOAK.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  67)  11;  (68,  69,  76) 

18;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20j 

(81,  82,  83)  21;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  80. 

(92)  81;  (93)  82;  (94)  34;  (95,  96)  86;  (97)  87;  (98)  89;  (99)  41;  (100) 

48;  (101)  45. 
MiMNMOTA.  —  (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  86;  (51,  62)  38; 

(63)  89;  (64)  40;  (65)  43;  (56)  46. 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  80;  (70)  85;  (71)  42. 
MI880UBI.  — (92)  1;  (93)  8;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17| 

(100)18;  (101)20;  (102)22;  (103)28;  (104,105)24;  (106)27;  (107)28; 

(108.  109)82;  (110,  111)33;  (112)34;  (113,  114)86;  (115)87;  (116, 

117)  88;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  46;  (124,  125) 

46. 
Montana.  —  (9)  18;  (10)  24;  (11)  28;  (12)  83;  (1.3)  40;  (14)  48. 
NBBIIA.1KA.  —  (22)  8;   (23,  24)  8;  (25)  18;   (26)  18;   (27)  20;   (28,  29)  80{ 

(30)  27;  (31)  28;  (32,  33)  29;  (34)  83;  (35)  37;  (36)  88;  (37)  40;  (38) 

41;  (39,  40)42;  (41)43. 
Nevada.  —(19)  8;  (20)  19;  (21)  37. 
N«w  Hampshibr.  —  (64)  10;  (62)  13;  (65)  23. 
N»w  Jkmbt.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L)  19;  (47  N.  J. 

Eq.)  24;  (53  N.  J.  L.)  26;  (48  N.  J.  Eq.)  27;  (49  N.  J.  Eq.)  81;  (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  36;  (55  N.  J.  L.)  39;  (51  N.  J.  Eq.)  40; 

(68  N.  J.  L.)  44;  (52  N,  J.  Eq.)  46. 
Nbw  York.— (107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  12;  (116,  117)  16;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  20;  (124,   125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130, 

131)  27;  (132,  133)  28;  (134)  30;  (135)  31;  (136)  32;  (137)  38;  (138)  84; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  42;  (144)  43:  (145)  46. 
NoKTH  Carolina.  — (97,  98)2;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  22;  (IDS)  23;  (109)  26;  (110)  28;  (HI)  88| 

(112)84;  (113)37;  (114)41;  (115)44. 
North  Dakota.  —(1)  26;  (2)  33;  (3)  44. 
Ohio. —(45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  21;  (48  Ohio  St)  89; 

(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46. 
Oregon.— (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  20;  (20)  88;  (21)  88; 

(22)  29;  (23)  37;  (24)  41;  (25)  42;  (26)  46. 
Pbnnstlvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126 

Pa.  St)  12;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  16;  (130,  131  Pa.  St)  17| 

(132,  133.  134  Pa.  St)  19;  (135,  136  Pa.  St)  20;  (137,  138  Pa.  St)  81; 

(139.  140,  141  Pa.  St)  23;  (142,  143  Pa.  St)  24;  (144.  145  Pa.  St)  27; 

(146  Pa.  St)  28;  (147.  150  Pa.  St)  30;  (151   Pa.  St)  31;  (148  Pa.  St) 

88;  (149,  152,  153  Pa.  St)  34;  (154.  155  Pa.  St)  86;  (156  Pa.  St)  86| 


SCHSDULB.  9 

(157  Pa.  Si)  87;  (168  Pa.  Sfc.)  88;  (169  Pft.  St)  80|  OM  Pfe.  81)  40| 

(161  Pa.  St)  41;  (162  Pa.  St.)  48;  (163  Pa.  81)  48;  (164. 165  Pa.  81)  44| 

(166  Pa.  81)  46;  (167  Pa.  Si)  46. 
Rhodb  lauorn.  —  (15)  2;  (16)  27;  (17)  8a 
South  CAKOLnrA.  —  (26)  4;  (27,  28,  29)  13;  (30)  14;  (SI,  82)  17;  (33)  86; 

(34)  87;  (35)  88;  (35)  81;  (37)  34;  (38)  37;  (39)  89;  (40)  48;  (41)  44; 

(42)  46. 
SoiTTH  Dakota.  ~(1)  86;  (2)  39;  (3)  44;  (4)  46. 
Tbnnkssss.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  85;  (91)  30; 

(92)  36;  (93)  48;  (94)  46. 
TxxAs.  — (68)  8;  (69;  24  Tez.  App.)  6;  (70;  26,  26  Tez.  App.)  8;  (71)  lOS 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  16;  (76)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  83;  (29  Tex.  App.)  86;  (80.  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  31;  (86)  84;  (31  Tex.  Cr.  Rep.)  37; 

(86;  32  Tex.  Or.  Rep.)  40. 
Vebmomt.  —(60)  6;  (61)  16;  (62)  88;  (63)  86;  (64)  83;  (65)  86;  (66)  44. 
ViBaiRiA.  —  (82)  8;  (83)  6;  (84)  10;  (86)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

37;  (90)  44. 
Washinqton.— (1)  88;   (2)  86;  (3)  88;  (4)  81;  (6)  84;  (6)  86;  (7)  38; 

(8)  40;  (9)  43;  (10)  46. 
West  Viroinia.  —  (29)  6;  (30)  8;  (31)  18;  (32,  83)  86;  (34)  86;  (36)  89; 

(36)  38;  (37)  38;  (38,  39)  46. 
WDWONsnr.  —(69)  8;  (70,  71)  6;  (72)  7;  (78)  9;  (74,  76)  17;  (76^  77)  80;  (78) 

83;  (79)  24;  (80)  27;  (81)  89;  (82)  88;  (83)  86;  (84)  86;  (86,  86)  89; 

(87)  41;  (88)  48;  (89)  4& 
WTOMuro.  — (3)81. 


AMERICAN  STATE  REPORTS. 

VOL.  XLVL 


CASES  REPORTED. 


Hakb.                                           StrBJsci.                    BsposT.             Pass. 
Allen  T.  Leavens BUl$o/exeha$ig«...  26  Or.  164 613 

American  Water  Works  Oo.  r.  )  ^           ,.                   on  r-  i   oa«  oce 

Farmers' Loan  etc  Co. \CorporatiOM 20  Col  203 286 

Andrews  7.  Colorado  Sav.  Bank.. Safes 20  CoL  313 291 

Bailey  v.  Philadelphia. Mun.  eorporatioru. .167  Pa.  St.  669...  691 

Bairdr.  Howard Fraud 51  Ohio  St.  57. . .  650 

Ballin  v.  Merchants'  etc.  Bank ....  Corporaliotu 89  Wis.  278 834 

Bank  T.Cook. Usury 60  Ark.  288 171 

Bardin  t.  Bardin Marrgeand divorce.     4  S.  D.  305  ....  791 

Baum  ▼.  Trantham Payments 42  S.  C.  104 697 

Beasleyr.  State Larceny 138  lud.  552 418 

Bellv.  Otts Judgments 101  Ala.  186 117 

^Sna"".". .*.^..^..^.^*.r:  \^<^roads 100  Ala.  662 92 

Birmingham    Loan    etc.  Co.   t.  )  >     .            .              ,nn  m     nAn  ab 

First  Nat.  Bank \  Amtcus  cunm. 100  Ala,  249 45 

Block  T.  Milwaukee  etc.  Ry.  Co.  .Electric  railways. . .  89  Wis.  371  ....  849 

Board  of  Education  v.  Blodgett. .  .Limitations qfaet'ns.lbb  111.  441 348 

Board  of  Education  V.  State Taxes 51  Ohio  St.  531..  588 

Boice  V.  Hodge Corporations 61  Ohio  St.  236..  569 

Brinkley  Car  Co.  V.  Cooper. Real  property 60  Ark.  545 216 

Bullock  V.  Bullock Judgments. 52  N.  J.  Eq.  561 .  528 

Burneyv.  Torrey Wills. 100  Ala.  157 33 

Champer  T. ^Greencastle ifwn.eorpora^j(>n«..138  Ind.  339 390 

'"oSrW^ti'r'c"!:..?:'..::  f^-*"*'"^-.  SSWi^Se^....  SSO 

Chloupek  V.  Perotka. Estoppel 89  Wis.  551....  858 

^'tiinrUtc°BlT*'^.^.r.*.^.^'  \c<^rtifiedcheeis....,  61  Ohio  St  106..  560 

City  of  Pueblo  T.  Strait Mun.  corporations . .  20  CoL  13 273 

Clow  ▼.  Chapman IJusband  and  wi/e.. 125  lio.  101 468 

Combes  v.  Eeyes Corpoiations. 89  Wis.  297  ....  839 

Cotter  ▼.  Lindgren Master  and  servant.  106  Cal.  602 256 

Creed  v.  Sun  Fire  Office Insurance 101  Ala.  522 134 

Cross  r.  Wears  Commission  Co . . .  Fixtures. 153  111.  499 902 

(11) 


13  Cases  Reported. 

Kami.  StTBJior.  Bitobt.  Pisa. 

Daily  T.HUto Highway 61  Ohio  St.  848..  678 

DeBakerT.  Southern  CaL  Ry.  Co.Water» 106  CaL  267 237 

Dickson  t.  Omaha  etc.  Ry.  Co. . .  .Railroadt 124  Mo.  140 429 

Downing  r.  Mayea Adverse  pouession. .  153  111.  330 896 

DorkeaT.  People OorporatioM 165111.  354 840 

Enoer.  St.  Paul  eto.  Ins  Co Insurance, 4  S.  D.  639....  796 

Fercheny.  Arndt TruaU 26  Or.  121 603 

Firemen's  Ins.  Co.  ▼.  Thompson . . Corporaliona 155  III.  204r 335 

First  Nat.  Bank  ▼.  Allen Banks 100  Ala.  476 80 

Fisk  V.  Westover Process 4  S.  D.  233 780 

Flinn  T.  Prairie  County WUnesses 60  Ark.  204 163 

^^l^B^r'^.^'!'!'!'''"^!!'..^^..?.  \OorTora£ions. 60  Ark.  120 162 

Fox  V.  McDonald Constitutional  law.  .101  Ala.  61 98 

Friese  y.  Hummel Equity 26  Or.  145.   ....  610 

Frost  V.  Berkeley  Phosphate  Co..  .Nuisanee. 42  S.  C.  402. 736 

Galbraith  r.  Tracy Partnership 153  111.  64 867 

Ootoan  T.  Shakraan j  ^'^"^^^^curities.  \  ^^  ^^'-  ^^ 820 

Greeny.  Sneed |  ^^.^irj^  ''"  V^^  ^la.  205 119 

Grigga  y.  Dooter Exemptions. 89  Wis.  161 824 

Harmison  y.  Lewistown Nuisances 153  111.  313 893 

Hartman  y.  Pick Easements 167  Pa.  St.  18 658 

Heinrich  y.  St.  Louis ,Mun.  corporations .  .125  Mo.  424 490 

Hendren  y.  Wing C/iattel  mortgages  . .  60  Ark.  561 218 

Hey  ward  y.  Farmers'  Min.  Co Waters 42  S.  C.  138  . . . .  702 

Hickey  y.  Lake  Shore  etc.  Ry.  Co. Covenants. 61  Ohio  St.  40...  545 

Hill  V.  Western  Union  Tel.  Co.. . .  Telegraph  companies  42  S.  C.  367 734 
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HOMioiDS — Threats  as  JnsTiFiCATioN. — Evidence  that  deceased  had  made 
threats  against  the  life  of  the  accused  and  was  of  a  violent  and  dan- 
gerous character  does  not  justify  or  excuse  an  immediate  resort  to 
deadly  weapons  resulting  in  a  killing  on  the  mere  suspicion  that  life  is 
endangered.  There  must  be  some  demonstration,  or  apparent  demon- 
etration,  of  an  intent,  coupled  with  ability  to  take  life,  or  inflict  grievous 
bodily  harm,  before  extreme  measures  become  defensive  and  justifiable. 

HoMicii>£ — Character  of  Deceaskd — Justifcation. — If  the  deceased  was 
a  man  of  violent  and  dangerous  character,  more  prompt  and  decisive 
measures  of  defense  would  be  justifiable  than  if  he  were  of  a  peaceable 
disposition. 

Homicide — Character  or  and  Threats  bt  Deceased  as  Jhstimoation. 
The  character  of  the  deceased  for  violence  and  previous  threats  should 
be  weighed  by  the  jury  in  determining  whether  the  defendant,  when 
he  did  the  killing,  acted  under  a  reasonable  apprehension  of  present 
impending  peril  to  his  life,  or  of  suffering  some  other  grievous  bodily 
harm. 

Homicide — Evidence. — A  Threatening  Anonymous  Letter  received  by 
the  deceased  two  months  before  he  was  killed  is  not  admissible  in  evi- 
dence against  his  slayer,  in  the  absence  of  evidence  connecting  him 
with  the  authorship  or  sending  of  the  letter,  or  showing  that  it  made 
any  reference  to  him,  or  to  the  subject  of  the  disagreement  or  other 
relations  between  him  and  the  deceased,  or  that  he  had  any  knowledge 
that  the  deceased  had  received  such  letter. 

Homicide — Duty  to  Retreat. — A  Person  Attacked  in  His  Own  Domi- 
cile is  not  bound  to  retreat  to  avoid  killing  his  adversary, 

J.  A.  Billhro  and  J.  W.  InzeVy  for  the  appellant. 

W.  L.  Martin,  attorney  general^  for  the  state. 

*  Stone,  C.  J.     The  homicide  which  gave  rise  to  this  pros- 
ecution was  perpetrated  on  August  28,  1892,  and  at  the  eu- 
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trnnce  of  defendant's  dwelling.  There  is  no  conflict  in  the 
testimony  on  these  points.  When  shot  down  and  killed 
decensed  was  approaching  the  door  of  defendant's  home  with 
a  gun  in  hand,  thougli  not  raised,  or  put  in  position  for  shoot- 
ing. There  is  teptiniony  that  deceased  had  made  threats 
against  the  life  of  the  accused,  and  that  he  was  a  man  of 
violent  and  dangerous  character.  Now,  these  facts  alone  do 
not,  of  themselves,  justify  or  excuse  an  immediate  *  resort 
to  deadly  weapons,  on  the  mere  suspicion  that  life  is  endan- 
gered. There  must  be  some  demonstration,  or  apparent  de- 
monstration, of  an  intent,  coupled  with  ability,  to  take  life, 
or  inflict  grievous  bodily  harm,  before  extreme  measures  be- 
come defensive,  and  can  be  resorted  to:  Ex  parte  Brown,  63 
Ala.  187;  Brown  v.  State,  74  Ala.  478;  Roberts  v.  State,  68 
Ala.  156;  Storey  v.  State,  71  Ala.  329;  Rogers  v.  State,  62  Ala. 
170;  De  Arman  v.  State,  71  Ala.  351;  Myers  v.  State,  62  Ala. 
599.  The  several  charges  given  at  the  instance  of  the  state 
assert  correct  legal  principles,  and  the  circuit  court  did  not 
err  in  giving  them. 

The  tendencies  of  the  testimony  possibly  called  for  an 
instruction  which  does  not  appear  to  have  been  given,  or 
asked  for.  There  was  testimony,  as  we  have  said,  tending 
to  show  that  deceased  was  a  violent  and  dangerous  man.  If 
such  was  his  character  and  disposition  more  prompt  and 
decisive  measures  of  defense  would  be  justifiable  than  if  he 
were  of  a  peaceable  disposition.  His  character  for  violence, 
if  found  to  exist,  and  previous  threats,  if  believed  to  have 
been  made,  should  be  weighed  by  the  jury  in  determining 
whether  the  defendant,  when  he  fired  the  gun,  acted  under 
a  reasonable  apprehension  of  present,  impending  peril  to  his 
life,  or  of  suffering  some  other  grievous  bodily  harm:  De 
Arman  v.  State,  71  Ala.  351;  Lang  v.  State,  84  Ala.  1;  5  Am. 
St.  Rep.  324;  Smith  v.  State,  88  Ala.  73. 

It  was  shown  that  deceased  had  received  an  anonymous 
letter  about  two  months  before  the  homicide  occurred.  It 
came  through  the  mail,  and  was  both  threatening  and  abu- 
sive. There  was  no  attempt  to  connect  the  defendant  with 
the  authorship  of  the  letter,  or  to  show  that  he  had  any  agency 
in  getting  it  up,  or  in  sending  it.  It  made  no  reference  what- 
ever to  the  defendant,  or  to  any  subject  of  the  quarrel,  dis- 
agreement, or  other  relations  between  him  and  the  deceased. 
This  anonymous  letter  was  offered  in  evidence  by  the  prose- 
cution, objected  to  by  the  defendant,  the  objection  was  over- 
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ruled,  and  the  letter  was  read  to  the  jury.  The  defendant 
excepted.     In  receiving  this  evidence  the  circuit  court  erred. 

If  this  testimony  was  offered  as  a  reason  why  the  deceased 
was  bringing  home  a  gun  at  the  time  he  was  fired  on  there 
are  two  reasons  why  it  was  improper  for  that  purpose;  1.  It 
was  too  long  after  the  receipt  of  the  letter  to  authorize  the 
inference  that  the  threats  it  contained  prompted  the  defend- 
ant to  arm  himself,  there  being  near  two  months  between  the 
time  he  received  the  letter  and  the  time  it  appears  he  ob- 
tained the  gun;  2.  There  is  no  attempt  to  show  that  "*  de- 
fendant had  any  knowlege  or  notice  that  deceased  had 
received  such  letter.  In  the  absence  of  such  notice,  even  if 
such  was  the  reason  why  deceased  was  armed,  defendant's 
legal  accountability  must  be  tested  and  determined  with- 
out any  reference  whatever  to  that  letter.  But  we  must  not 
be  misunderstood.  What  we  have  said  in  this  connection 
is  only  important  in  making  the  inquiry  whether  defendant, 
at  the  time  he  fired  the  gun,  had  reasonable  ground  for  believ- 
ing, and  did  believe,  it  was  necessary  for  him  to  kill  Smith, 
in  order  to  preserve  his  own  life,  or  to  save  himself  from 
grievous  bodily  harm.  If  the  jury  fail  to  find  this  to  be  the 
case  the  plea  of  self-defense  is  not  made  good.  We  will  add, 
the  defendant  being  in  his  own  domicile,  was  not  bound  to 
retreat. 

The  court  erred  also  in  receiving  testimony  that  defendant 
took  "a  drink"  on  the  night  preceding  the  homicide.  We 
find  no  other  errors. 

Reversed  and  remanded. 

Homicide — Threats  as  Justification. — ^To  make  threats  of  the  deceased 
admissible  in  cases  of  homicide  in  counection  with  an  overt  act  the  proof 
must  show  such  a  demonstration  of  immediate  intention  to  execute  the 
threats  as  will  naturally  induce  a  reasonable  belief  that  the  party  threat- 
ened will  lose  his  life  or  sufifer  serious  bodily  injury  if  he  does  not  take  the 
life  of  his  adversary.  It  must  be  such  an  act  as  is  reasonably  calculated  to 
induce  the  belief  that  the  execution  of  the  threatened  attack  has  actually 
commenced,  and  the  circumstances  of  the  killing  must  be  such  as  tend  to 
raise  or  support  a  case  of  self-defense:  Oarner  v.  State,  28  Fla.  113;  29  Am. 
St.  Rep.  232,  and  note. 

Homicide — Evidence  of  Bad  Character  of  Deceased — When  Admis- 
sible.— In  cases  of  homicide  evidence  of  the  violent  and  dangerous  charac- 
ter of  the  deceased  is  admissible  to  show,  or  as  tending  to  show,  that  the 
defendant  acted  in  self-defense,  or  under  such  circumstances  as  would  have 
naturally  caused  a  man  of  ordinary  reason  to  believe  that  he  was  at  the  time 
of  the  killing  in  imminent  danger  of  losing  his  life,  or  of  suffering  great 
bodily  harm  at  the  hands  of  the  deceased:  Garner  v.  State,  28  Fla.  113;  29 
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Am.  St  Rep.  232,  and  note;  CJiilders  v.  State,  30  Tex.  App.  160;  28  Am. 
St.  Rep.  899,  and  note.  Evidence  of  the  bad  character  of  the  deceased  i» 
•dmissible  in  trials  for  murder  only  when  it  is  sliown  prima  facie  that  the 
accuaud  had  been  assailed,  and  was  honestly  seeking  to  defend  himself  at 
the  time  tlie  crime  was  committed:  Oardner  v.  Slate,  90  Ga.  310;  35  Am. 
St  Rep.  202,  and  note. 

HoMiciDK— Sklf-defknsk — Duty  to  Retreat. — One  in  his  own  domicile 
may  defend  himself  without  retreating  therefrom:  Martin  v.  State,  90  Ala. 
602;  24  Am.  St.  Rep.  844,  and  note.  A  man's  house  is  his  castle,  and  ho  b 
not  required  to  retreat  from  it  when  assailed:  State  v.  Patterson,  45  Vt.  308; 
12  Am.  Rep.  200,  and  extended  note.  A  man  when  upon  his  own  land  is 
not  to  be  regarded  as  at  bay  so  as  to  be  under  no  duty  to  yield  further  to  an 
assailant,  unless  he  is  in  his  house,  or  within  the  curtilage  or  space  used 
and  occupied  for  the  purposes  of  the  bouse:  Let  ▼.  State^  92  Ala.  15;  25 
Am.  St  Kep.  17. 
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JvDOMSNTS  BY  CONFESSION — C0ST8. — Upon  confession  of  judgment  for  a 
fine  and  costs  by  a  defendant  and  his  sureties  under  the  provisions  of 
a  statute  that  "when  a  fine  is  assessed  the  court  may  allow  the  defend- 
ant to  confess  judgment,  with  good  and  sufficient  sureties  for  the  fine 
and  costs,"  the  court  may  properly  refuse  to  enter  an  order  limiting  the 
confession  as  to  the  costs  to  such  aa  have  been  incurred  on  behalf  of  the 
state. 

Tbials— Argument  by  Attorney — Power  of  Court  to  Limit. — Under  a 
constitutional  guarantee  "  that  in  all  criminal  prosecutions  the  accused 
has  the  right  to  be  heard  by  himself  or  counsel,  or  either,  the  court  has 
power  to  limit  the  argument  by  counsel  as  to  time  by  reasonable  rules 
and  regulations. 

Trial— Akoument  OF  Counsel — Limitation  of,  When  Reasonable. — If, 
in  a  criminal  case,  the  witnesses  are  few,  and  are  examined  only  as  to 
the  character  of  the  accused  and  the  party  assaulted,  and  the  principlea 
of  law  are  plain  and  familiar,  a  limitation  of  the  argument  of  counsel 
for  defendant  to  twenty-five  minutes  is  reasonable. 

/.  C.  Richardson,  for  the  appellant, 

W.  L.  Martin,  attorney  general^  for  the  state. 

^''  Har.\lson,  J.  1.  Tiie  defendant  was  tried  for  an  assault 
with  intent  to  murder.  He  was  convicted  of  an  assault  and 
battery,  and  fined  five  dollars.  He  asked  a  charge  which 
had  reference  alone  to  an  assault  with  intent  to  murder,  but 
we  will  not  consider  it,  since  he  was  not  convicted  of  this,  but 
of  a  smaller  offense,  to  the  commission  of  which  the  charge 
had  no  reference. 

2.  Section  4502  of  the  code  provides  that,  "when  a  fine  is 
assessed,  the  court  may  allow  the  defendant  to  confess  judg- 
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ment,  with  good  and  sufficient  sureties,  for  the  fine  and  costs." 
The  defendant,  after  he  and  his  sureties  had  confessed  judg- 
ment for  the  fine  and  costs,  requested  the  court,  by  an  order 
to  be  entered  on  the  docket,  to  limit  the  confession  as  to  the 
<;osts  to  such  as  had  been  incurred  on  behalf  of  the  state. 
The  court  refused  to  make  such  order  on  the  docket,  but 
stated  he  would  instruct  the  clerk,  and  did  so  instruct  him, 
to  include  in  the  taxation  of  the  costs  only  such  as  had  been 
incurred  on  behalf  of  the  state. 

To  the  refusal  of  the  court  to  make  the  order  on  the  docket 
A9  requested  the  defendant  excepted.  There  was  no  error 
here.  The  confession  of  the  judgment  was  made  in  exact 
accordance  with  the  statute,  and  it  was  not  incumbent  on  the 
<;ourt  to  go  any  further,  and  do  as  the  defendant  •*  proposed, 
although  it  would  not  have  been  improper  to  do  so,  and  really, 
by  so  doing,  the  judgment  entry  in  this  respect  would  have 
been  clearer  and  a  mistake  of  a  wrong  taxation  of  the  costs 
afterward  rendered  less  liable  to  occur.  The  judgment  entry, 
however,  as  made,  could  include  only  the  costs  of  the  state, 
and  the  clerk,  without  being  told,  was  bound  to  know  that 
fact,  and  that  any  taxation  by  him,  of  the  costs  of  defendant, 
would  be  illegal:   Bowen  v.  State,  98  Ala.  83. 

3.  The  only  question  presented  is  whether  the  court  had 
the  right  to  limit  the  arguuaent  of  the  defendant's  counsel  as 
to  the  time  it  should  occupy. 

It  is  stated  in  the  bill  of  exceptions  that  before  the  argu- 
ment of  the  cause  began  the  presiding  judge  stated  that  he 
would  limit  the  arguments  to  fifteen  minutes  on  each  side. 
Against  this  limitation  the  defendant,  by  his  attorney,  pro- 
tested, on  the  grounds  that  the  court  had  no  right,  in  a  case 
like  this,  to  put  such  a  limit  on  the  speech  of  his  counsel; 
that  fifteen  minutes  to  the  side  was  an  unreasonable  limita- 
tion, in  violation  of  the  defendant's  rights,  and  he  demanded 
that  the  court  should  not  limit  the  argument  of  defendant's 
counsel  to  fifteen  minutes,  but  allow  it  without  limit  as  to 
time.  This  the  court  refused  to  do,  and  the  defendant  ex- 
cepted. 

After  one  of  the  defendant's  attorneys  had  addressed  the 
•court  and  jury  for  twenty-five  minutes  the  judge  announced 
that  his  time  for  argument  had  expired,  and  the  attorney 
again  demanded  that  he  be  permitted  to  continue  the  argu- 
ment, which  the  court  refused  to  allow,  and  the  defendant 
excepted. 
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4.  The  constitution  of  the  United  States  provides  (art.  1, 
sec.  7):  "That  in  all  criminal  prosecutions  the  accused  has 
the  right  to  be  heard  by  himself  and  counsel,  or  either."  The 
constitutions  of  most  of  the  states  have  similar  provisions^ 
and  the  federal  constitution  provides  that  in  all  criminal 
prosecutions  the  accused  shall  have  the  assistance  of  counsel 
for  his  defense:  Amendments,  art.  6. 

In  Georgia,  in  a  prosecution  for  an  assault  with  intent  to 
murder,  the  court  below,  against  the  protest  of  the  defendant, 
limited  the  defendant's  counsel  to  thirty  minutes  in  his  argu- 
ment to  the  jury.  The  court  allowed  him  forty  minutes.  The 
defendant  was  convicted  of  an  assault  and  battery.  On  a 
motion  for  a  new  trial,  based  on  these  facts,  the  supreme  court 
held  that  the  court  below  committed  a  grave  error:  Hunt  v. 
State,  49  Ga.  255;  15  Am.  Rep.  677. 

In  North  Carolina,  on  a  prosecution  for  murder,  the  trial 
••  court  limited  the  argument  of  counsel  for  defendant  to 
one  and  a  half  hours.  The  right  thus  to  limit  counsel,  com- 
ing before  the  supreme  court,  the  court  indulged  in  an  expres- 
sion of  regret  at  the  necessity  of  a  question  of  the  kind  to  he 
presented  in  that  court  for  review,  stating  that,  theretofore,  the 
judges,  in  the  exercise  of  their  discretion  in  such  matters,  had 
deemed  it  better  to  submit  to  an  abuse  of  the  privilege  of 
argument  by  counsel,  rather  than  to  appear  to  deny  a  right 
in  such  connection.  The  court,  however,  held  that  it  was  a 
matter  within  the  discretion  of  the  judges  to  regulate,  and 
that  an  admission  of  the  discretion  was,  at  the  same  time,  a 
denial  of  the  right  to  review  the  exercise  of  that  discretion: 
State  V.  Collins,  70  N.  C.  241;  16  Am.  Rep.  771. 

These  two  cases  present  the  extremes  of  the  doctrine,  and 
neither  meets  our  approval.  The  correct  and  just  principle, 
sanctioned  by  reason  and  autliority,  lies  between  these  ex- 
tremes. Courts  are  established  for  the  administration  and 
promotion  of  justice.  If  time  and  patience  are  not  accorded 
a  defendant,  proceeded  against  in  a  cause  in  which  his  life 
or  liberty  is  endangered,  this  high  end  and  aim  of  the  court 
would  be  subverted.  If  time  is  valuable  and  is  pressing,  if 
patience  has  been  sorely  taxed,  any  just  judge  will  be  care- 
ful, yet,  to  allow  full  and  fair  opportunity  to  counsel  to  pre- 
sent his  client's  defense.  This  much  is  guaranteed  in  the 
constitution,  and  no  more;  and  this  guaranty  in  not  incon- 
sistent with  the  existence  of  power  in  the  court  to  regu- 
late  the  exercise  of  the   right  of  argument  by  reasonable 
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rules  and  regulations.  Counsel  have  no  more  right,  from 
whatever  motive,  unnecessarily  to  waste  the  time  of  the 
court,  in  improper  and  unnecessary  speech,  than  the  court 
has  to  deprive  them  of  reasonable  opportunity  to  make  de- 
fense for  their  clients.  Should  they  abuse  their  privilege  in 
this  regard  it  is  the  right  and  duty  of  the  court  to  restrain 
them  within  proper  and  legal  bounds:  Weeks  on  Attorneys, 
sec.  115;  ProfTatt  on  Jury  Trials,  sec.  254;  State  v.  Page,  21 
Mo.  257;  64  Am.  Dec.  229;  Lynch  v.  State,  9  Ind.  541;  Mus- 
selman  v.  Pratt,  44  Ind.  126;  Weaver  v.  State,  24  Ohio  St.  584; 
Commonwealth  v.  Bucrieri,  153  Pa.  St.  551;  Dobbins  v.  Oswaltj 
20  Ark.  619;  Freligh  v.  Ames,  31  Mo.  253. 

5.  The  witnesses  in  this  case  were  but  few,  and  several 
were  examined  alone,  as  to  the  character  of  the  defendant 
and  the  party  assaulted,  the  evidence  of  all  of  them  being 
set  out  in  about  two  and  a  half  pages  of  the  transcript, 
loosely  written,  in  a  large  hand.  The  facts  were  few  and 
simple,  with  but  slight  conflict.  The  question  of  self-defense 
*®  hardly  had  a  place  for  argument,  and  the  principles  of 
law  were  plain  and  familiar. 

We  fail  to  see  any  evidence  in  this  record  that  the  privi- 
lege of  counsel  was  improperly  restricted  in  this  instance. 
In  the  absence  of  such  discovery  we  not  feel  authorized  to 
declare  that  the  trial  court  exercised  its  discretion  improp- 
erly. 

Affirmed.  

Limitations  upon  Argument  of  Counsel. — The  constitutions  of  the 
various  states,  almost  without  exception,  provide  that  the  accused  shall 
have  the  right  to  be  heard  by  himself  and  his  counsel.  Under  such  a  con- 
stitution it  is  clear  that,  upon  the  trial  of  a  question  of  fact  in  a  criminal 
case,  the  accused  has  the  right  to  be  heard  by  counsel  before  the  jury,  and 
the  court  is  without  power  to  prevent  him  from  being  so  heard,  however 
simple,  clear,  unimpeachable,  and  conclusive  the  evidence  may  he,  in  the 
opinion  of  the  court:  Word  v.  Commonwealth,  3  Leigh,  743;  Lynch  v.  State, 
9  Ind.  541;    Williams  v.  Comrnonwealih,  82  Ky.  6-tO. 

It  is  everywhere  conceded  that  the  trial  court  has  discretionary  power  to 
place  a  limit  upon  the  time  to  be  consumed  by  counsel,  both  for  the  prose- 
cution and  for  the  defense,  in  addressing  the  jury.  This  power  springs 
from  the  duty  of  the  court  to  protect  other  litigants  and  the  public  against 
the  unnecessary  use  of  the  time  of  the  courts,  but  must  be  exercised  so  aa 
not  to  abridge  the  undoubted  right  of  every  part)'  before  the  court  to  fully 
and  freely  present  his  case  to  the  jury.  Trial  courts  have  a  superintending 
control  over  the  course  of  argument,  to  prevent  the  abuse  of  that  or  of  any 
other  right  of  counsel.  If  such  courts  had  no  right  to  limit  counsel  as  to 
time  in  the  argument  of  a  criminal  case  the  administration  of  justice  in 
many  instances  would  be  greatly  hindered.     It  resis  in  the  sound  discre- 
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tion  of  tti«  tHal  court  in  »  criminal  case  to  put  a  proper  limit  to  the  time 
consumed  by  counsel— a  discretion  with  which  the  appellate  court  does  not 
interfere,  unless  the  time  was  made  so  short  as  to  manifestly  be  prejudicial 
to  the  rights  of  the  accused:  Statf.  v.  Page,  21  Mo.  257:  64  Am.  Dec.  229; 
Slate  V.  Shore$,  31  W,  Va.  491;  13  Am.  St.  Rep.  875;  State  v.  fhtll,  31  W. 
Va.  606;  People  v.  Green,  99  Oal.  564;  People  v.  Kelly,  94  N.  Y  526;  StilU- 
van  V.  aiate,  47  N.  J.  L.  151;  T/iovipnon  v.  Commonwenllh,  88  Va.  45;  Hart 
▼.  State,  14  Neb.  672;  Lynch  v.  Slate,  9  Ind.  541;  Ford  v.  State,  34  Ark.  650; 
Stale  V.  Hoyt,  47  Conn.  518;  36  Am.  Rep.  89;  People  v.  Tack  Chew,  6  Oal. 
637;  Stale  v.  Linney,  52  Mo.  40;  Word  v.  Commomcealth,  3  Leigh,  743;  Com- 
moHwealth  v.  Buecieri,  153  Pa.  St.  535. 

The  rule  is  declared  in  People  v.  Kelly,  94  N.  Y.  526-533,  to  be  as  follows: 
"The  time  which  counsel  are  to  occupy  in  presenting  a  case  to  the  consid- 
eration of  the  jury  necessarily  must  be,  to  a  great  extent,  a  matter  in  the 
discretion  of  the  court.  Were  it  otherwise,  an  unlimited  period  might  be 
taken  without  any  advantage  to  the  client,  and  causing  great  delay  in  the 
proceedings  of  the  court  and  an  injury  to  the  administration  of  justice. 
The  time  to  be  used  for  such  a  purpose  must,  therefore,  be  a  matter  to  be 
regulated  by  the  presiding  judge  upon  the  trial,  the  same  as  any  other  pro- 
ceeding during  the  progress  of  the  case.  It  is  to  be  presumed  that  the 
court  will  properly  guard  and  protect  the  rights  of  parties  so  that  justice 
can  be  administered  to  all,  and  the  judge  is  certainly  a  compete»t  and  the 
proper  person  to  determine  aa  to  the  time  which  would  be  required  for  a 
proper  discussion  and  presentation  of  the  case  on  trial.  Hence  it  follows 
that  a  court  has  a  right  to  exercise  a  discretion  in  this  respect,  and  unless 
such  discretion  is  abused  it  is  not  the  subject  of  review  in  a  higher  tribunal.' 

In  People  v.  Oreei),'99  Cal.  564-567,  it  was  said:  "That  a  defendant  being 
tried  on  a  charge  of  felony  has  a  constitutional  rigiit  to  be  fully  heard  in 
his  defense  by  counsel,  wliich  it  is  not  within  the  discretionary  power  of 
the  court  to  deny  or  abridge,  is  not  to  be  questioned,  yet  it  has  been  found 
impossible  to  formulate  any  abstract  rule  or  definition  by  which  the  extent 
of  this  right  may  be  ascertained  in  all  cases.  It  is  also  well  settled  that 
the  court  has  a  discretionary  power  to  restrain  what  has  been  termed,  per- 
haps, not  quite  appropriately,  an  abuse  of  this  right,  by  which  is  meant 
very  little  more  than  that  counsel  may  be  restricted  to  a  discussion  of  mat- 
ters relevant  to  the  case,  and  restrained  from  wasting  the  time  of  the  court 
by  useless  repetition.  But  it  must  always  be  a  difficult,  as  well  as  a  deli- 
cate, matter  for  the  court  to  determine  in  advance  what  limitation  should 
be  imposed  upon  counsel  against  their  consent."  In  Williams  v.  Slate,  60 
Ga.  367,  27  Am.  Rep.  412,  the  supreme  court,  though  not  denying  the  dis- 
cretionary power  of  the  trial  court  to  limit  counsel  as  to  time  consumed  in 
arj^umcnt,  decided  that  the  length  of  the  argument  is  not  a  matter  for  pre- 
determination by  such  court.  As  the  argument  progresses  its  range  may 
be  confined  to  the  facts  and  law  of  the  case,  and  idle  repetition  may  be 
interdicted;  but  so  long  as  counsel  speaks  to  the  point,  proceeds  in  good 
f.-iith,  and  wastes  no  time  the  court  should  forbear  to  interfere,  but  leave 
tlie  limits  of  the  speech  to  the  discretion  of  the  speaker,  until  it  is  mani- 
fest that  the  discussion  is  complete  or  the  subject  exhausted.  This  case  is 
opposed  to  the  great  weight  of  authority  in  denying  the  discretionary 
power  of  the  court  to  reasonably  limit  the  time  to  be  consumed  by  counsel 
after  the  close  of  the  eviilence  and  before  his  ari,'ument  has  begun.  Another 
case  taking  an  extreme  view  of  the  rigiit  of  the  trial  court  to  limit  counsel 
as  to  the  time  to  be  consumed  by  him  iu  argument  ia  that  of  People  v.  Kee- 
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nan,  13  Cal.  581-584.  The  court  said:  "We  do  not  dispute  the  right  of 
the  district  judge  to  control  and  direct  the  proceedinj^s  of  the  court,  so  that 
the  time  be  not  wasted  in  arguments,  disputes,  and  contentions  having  no 
tendency  to  bring  about  a  fair  and  legal  disposition  of  judicial  business. 
An  enlarged  discretion  must  necessarily  be  given  him  over  this  subject, 
and  we  should  certainly  with  great  reluctance  disturb  the  exercise  of  that 
discretion  in  any  given  case.  Nor  do  we  here  question  the  right  of  a  dis- 
trict judge  to  limit  counsel  to  a  reasonable  time  in  their  arguments  to  the 
jury,  though,  from  the  danger  to  which  this  power  is  exposed,  it  is,  per- 
haps, better,  if  ever  done  at  all  in  capital  cases,  that  it  should  only  be  done 
in  very  extraordinary  and  peculiar  instances.  It  is,  unquestionably,  a  con- 
stitutional privilege  of  the  accused  to  be  fully  heard  by  his  counsel.  An 
opportunity  must  be  aflforded  him  for  full  and  complete  defense,  and  it  is 
very  difficult  for  a  judge  to  determine  what  eflfect  a  given  line  of  argument 
may  have  upon  a  jury,  or  some  one  of  them,  or  what  period  may  be  neces- 
sary to  enable  counsel  to  present,  in  the  aspect  deemed  by  them  important, 
the  case  of  their  client.  The  minds  of  men  are  so  differently  constituted, 
that  one  advocate  may  require  much  more  time  for  the  statement  and  elab- 
oration of  his  views  than  another.  These  observations  apply  with  particu- 
lar force  to  cases  depending  upon  circumstantial  testimony,  where  law  and 
fact  are  so  intimately  blended  that  it  is  frequently  necessary  to  argue  the 
law  to  the  jury  in  connection  with  matters  of  proof.  It  is  impossible  to 
deny  that,  if  the  constitutional  privilege  of  being  heard  by  counsel  be 
allowed  at  all,  it  must  be  so  admitted  as  that  the  prisoner  may  have  the 
benefit  of  a  complete  discussion  of  all  the  matters  of  law  and  evidence 
embraced  in  the  case." 

Tlie  same  rule  maintains  in  civil  as  in  criminal  cases,  namely,  that,  while 
the  right  of  argument  is  not  to  be  entirely  denied  to  counsel,  the  regulation 
of  the  length  of  time  to  be  occupied  in  discussing  and  the  determination  of  the 
legitimate  questions  for  argument  must  necessarily  be  left  to  the  sound  legal 
discretion  and  discrimination  of  the  presiding  trial  judge,  and  the  regula- 
tions and  limitations  imposed  upon  counsel  as  to  their  arguments  are  not 
subjects  for  review  in  the  appellate  court,  except  when  a  clear  and  arbi- 
trary  abuse  of  discretion  is  shown:  Monmouth  etc.  Co.  v.  Erlinrj,  148  III. 
521;  39  Am.  St.  Rep.  187;  Senior  v.  Brognn,  66  Miss.  178;  Mmselman  v, 
Pratt,  44  Ind.  126;  Frelvjh  v.  Ames,  31  Mo.  253;  Dobbins  v.  Oswalt,  20  Ark. 
€19;  Skeen  v.  Mooney,  8  Utah,  157.  "Such  rules  as  may  be  adopted  by  inferior 
courts  must  not  in  any  wise  interfere  with,  or  abridge,  the  rights  of  parties 
litigant  or  counsel,  Whose  right  and  duty  it  is  to  argue  the  causes  confided  to 
their  care.  Every  party  is  entitled  to  be  heard  in  his  cause  by  himself  or 
counsel.  The  right  to  a  substantial  hearing  thus  guaranteed  is  essential  to 
the  fair  administration  of  law  and  the  attainment  of  justice.  To  deprive 
parties  of  this  right,  or,  what  is  equivalent  to  it,  to  give  such  a  short  time 
in  which  to  perform  this  duty  of  counsel  as  to  make  it  but  a  mockery  and 
a  sham,  is  tyranny  and  oppression,  and  ought  not  to  be  tolerated  in  a  free 
country  ":  Burson  v.  Malioney,  6  Baxt.  304. 

The  only  exception  to  this  proposition  is  that,  if  there  is  no  disputed 
material  fact  in  the  case  for  the  jury  to  pass  upon,  the  trial  court  may  prop- 
erly refuse  to  permit  counsel  to  address  it  in  argument:  Heagy  v.  Slate  ex 
rel.  Forkner,  85  Ind.  260;  Neidig  v.  Cole,  13  Neb.  39.  Consideration  of  per- 
sonal convenience  on  the  part  of  the  trial  judge  should  never  influence  iiim 
in  placing  a  limit  in  time  of  the  argument  of  counsel  to  the  jury.  If  the 
time  fixed  under  such    circumstances  is  insuthoieut  to  enahl^i    counsel  to 
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present  hia  case  fully  and  clearly  the  limitation  is  erroneous  and  a  cause 
for  a  reversal  of  the  judgment  rendered:  Senior  v.  Brogan,  66  Miss.  178. 

Reasonable  Limitations. — As  it  is  a  universally  established  principle  of  law 
that  the  trial  court  may,  in  its  discretion,  limit  the  time  to  be  consumed  by 
counsel  in  argument,  and  that  the  only  restriction  upon  such  discretion  ia 
that  the  time  fixed  must  be  reasonable  and  sufficient  to  allow  counsel  to 
present  his  case  fully  and  fairly  to  the  jury,  the  only  remaining  question  to 
be  discussed  ia  as  to  what  is  such  reasonable  time.     On  this  question  the 
views  of  dififerent  courts  are  widely  at  variance,  so  much  so,  indeed,  that  no 
rule  can  be  promulgated  for  future  guidance  in  any  particular  case.     Full 
time  should,  however,  be  allowed  for  the  fair  discussion  and  full  preseuta* 
tion  of  the  case,  and  the  court  should  always  give  counsel  too  much  time, 
rather  than  too  little.     What  might  be  a  reasonalile  limitation  in  one  case 
would  be  unquestionably  unreasonable  in  another,  and  whether  the  discretion 
of  the  court  has  been  properly  exercised  necessarily  depends  entirely  upon 
the  circumstances  of    each  case,  the  number  of   witnesses  examined,  the 
volume  and  character  of  the  evidence,  the  time  consumed  in  the  trial  of 
the  case,  as  well  as  any  other  matters  which  properly  have  any  bearing 
upon  the  time  necessary  to  fully  present  the  case  to  the  jury.     Thus,  ia 
Williams  v.  Commonuxalih,  82  Ky.  640,  upon  the  trial  of   a  charge  of  lar- 
ceny, the  lower  court,  against  the  objection  and  exception  of  counsel  for 
the  defendant,  limited  counsel  on  each  side  to  five  minutes  in  the  argument 
of  the  case.     The  testimony  in  the  case  consisted  of  that  given  by  three 
witnesses  for  the  prosecution  and  one  for  the  defense,  while  tlie  facts  were 
simple  and  clear.     The  appellate  court  held  that  such  limitation  of  time 
was  within  the  discretion  of  the  lower  court,  and  that,  in  the  absence  of  a  re- 
quest for  longer  period  made  at  the  time,  it  would  not  interfere.     The  court 
said:  "In  the  case  now  before  us  there  was  a  mere  exception  to  the  order 
of  the  court;  and,  in  our  opinion  it  is  a  reasonable  requirement  of  the  de- 
fendant, and  one  shown  by  a  review  of  the  authorities  to  be  justified  by 
precedent,  that  he  should  ask  further  time,  or  at  least  in  some  way  inform 
the  judge  that,  in  his  opinion,  injustice  will  be  done  him  by  the  restriction, 
and  not  content  himself  with  a  mere  exception"  :    Williams  v.  Commonwealth, 
82  Ky.  644.     In  People  v.  Kelly,  94  N.  Y.  526,  a  case  of  felonious  assault, 
the  trial  court  limited  counsel  to  thirty  minutes  for  argument.      He  ob- 
jected, and  at  the  end  of  his  time,  when  called  upon  by  the  court  to  stop, 
complained  that  he  had  not  rinished,  and,  upon  the  refusal  of  the  court  to 
permit  him  to  proceed  with  his  argument,  excepted.     On  appeal  the  court 
eaid:  'In  the  case  at  bar  the  testimony  lies  within  a  narrow  compass;  not 
many  witnesses  were  sworn,  and  the  questions  of  fact  presented  were  not 
numerous.     The  trial  was  commenced  and  the  evidence  on  both  sides  sub- 
mitted the  same  day.     Upon  the  whole  case  the  testimony  was  not  very 
complicated,  an.l,  although  a  diflference  of  opinion  might  exist  among  counsel 
and  judge}  as  to  the  period  of  time  which  would  be  required  for  the  proper 
presentation  of  the  case  of  the  defendant,  yet,  we  think  it  cannot  be  said 
that  the  judge,  upon  the  trial  of  this  case,  in  the  exercise  of  his  functions, 
and  having  in  view  the  gravity  of  the  charge  and  the  rights  of  the  defendant, 
exceeded  his  powers,  or  abused  the  discretion  with  wh'ch  he  was  invested." 
Again  in  Weaoer  v.  SUil';  24  Ohio  St.  5S4,  a  case  of  an  assault  with  intent 
to  kdl,  tlie  taking  of  the  testimony  occupied  two  days,  and  the  trial  court 
limited  the  argument  of  counsel  to  five  hours  on  each  side.     Counsel  for 
the  defentlaut  excepted  on  the  ground  that  the  court  had  no  power  t<>  limit 
ar^iumeut.     The  supreme  court,  however,  approved  the  aciion  .if  the  lower 
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court,  saying  that  this  was  a  matter  within  its  discretion  which  in  this  case 
had  not  been  abused.  The  same  doctrine  prevailed  in  Lee.  v.  State,  51  Miss. 
566,  where  counsel  for  defendant  was  limited  to  thirty  minutes  in  tbeargu. 
ment  of  a  larceny  case.  A  limitation  upon  the  argument  of  counsel  on 
each  side  to  four  hours  was  upheld  in  State  v.  Shores,  31  W.  Va.  401;  13 
Am.  St.  Rep.  875;  and  to  one  and  three  quarter  hours  in  State  v.  Hall,  31 
W.  Va.  505,  upon  the  same  ground.  In  Thomj>soii  v.  Commonwealth,  88 
Va.  45,  it  was  decided  that  it  was  within  the  discretionary  power  of  the 
court  to  restrict  the  argument  of  counsel  to  two  hours  in  a  case  of  the  trial 
of  a  charge  of  robbery. 

The  only  limitation  upon  the  discretion  of  the  court  to  limit  argument  is 
that  the  time  given  must  be  reasonable  and  of  such  length  as  not  to  essen- 
tially impair  the  right  of  argument  or  deny  a  full  and  complete  defense. 
Thus  a  restriction  upon  counsel  to  four  hours  for  the  argument  of  a  charge 
of  murder  is  not  unreasonable,  nor  arbitrary,  and  may  be  imposed  by  the 
trial  court:  State  v.  Hoyt,  47  Conn.  518;  36  Am.  Rep.  89.  A  limitation  to 
one  and  one-half  hours  in  a  similar  case  was  uplield  on  the  same  grounds: 
State  V.  Collins,  70  N.  C.  241;  16  Am.  Rep.  771.  The  allowance  of  fifteen 
minutes  to  counsel,  in  a  petty  case  of  cutting  down  timber  on  school  lands, 
cannot  be  considered  an  arbitrary  limitation,  or  as  an  inhibition  to  be  heard 
in  defense  of  his  client:  State  v.  Page,  21  Mo.  257;  64  Am.  Dec.  229.  Coun- 
sel has  no  right  to  infer  that  time  for  argument  is  granted  beyond  that  fixed 
by  a  rule  of  court,  from  the  silence  of  the  judge  when  asked  informally  as 
to  how  much  time  would  be  given  him,  and  he  cannot  complain  of  the  fact 
on  appeal  that  he  was  stopped  in  argument  at  the  end  of  the  time  fixed  by 
the  rules,  especially  if  he  fails  to  make  a  request  to  be  given  longer  time: 
Clarke  v.  State,  89  Ga.  768. 

Counsel  t^hould  be  advised  before  the  argument  begins  of  the  limit  of  time 
placed  thereon,  but  it  is  not  error,  after  the  defendant's  counsel  has  occu- 
pied eight  hours  in  argument,  to  notify  him  in  his  closing  address,  after  he 
has  occupied  three  hours  more,  that  he  will  be  limited  to  twenty  minutes 
longer,  especially  if  it  is  not  shown  that  the  accused  was  prejudiced  thereby: 
Vaughan  v.  State,  58  Ark.  353. 

Unreasonable  Limitations.  —  Under  the  rule  that  the  accused  in  a  criminal 
case  has  the  right  to  the  time  necessary  for  making  liis  defense  fully  and 
fairly,  and  the  trial  court  has  the  power  to  prevent  tiie  abuse  of  such  right 
of  defense  by  limiting  the  argument  of  his  counsel  within  reasonable  bounds, 
the  following  cases  serve  to  show  what  has  been  deemed  to  be  an  abuse  of 
the  discretionary  power  of  the  court.  In  Wingo  v.  State,  62  Miss.  311, 
twelve  witnesses  were  examined  on  a  trial  for  arson,  and  the  evidence  was 
circumstantial  and  conflicting.  The  supreme  court  decided  that  it  was 
reversible  error  in  the  lower  court  to  limit  the  argument  for  the  defend- 
ant, he  being  represented  by  two  counsel,  to  one  hour.  Such  a  limitation 
imposed  on  the  trial  of  a  charge  of  felony,  when  tho  witnesses  are  numer- 
ous and  the  evidence  is  conflicting,  is  an  abuse  of  discretion,  demanding  the 
reversal  of  a  judgment  of  conviction  because  the  prisoner  may  be  thereby 
deprived  of  his  constitutional  right  to  be  fully  heard  by  counsel  in  his 
defense:  Dille  v.  State,  34  Oliio  St.  617;  32  Am.  Rep.  395;  Hunt  v.  State,  49 
Ga.  255;  15  Am.  Rep.  677;  McLean  v.  State,  32  Tex.  Crini.  Rep.  521;  Walker 
r.  State,  32  Tex.  Crim.  Rep.  175.  This  doctrine  was  applied  in  the  case  of 
People  V.  Oreen,  99  Cal.  564,  where  a  trial  of  a  charge  of  robbery  occupied 
five  days  in  the  trial  court,  and  the  examination  of  twenty-four  witnesses, 
»t  the  conclusion  of  which  counsel  for  the  defendant  was  limited  to  one  hour 
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in  argument.  The  rale  was  applied,  and  a  new  trial  granted  in  People  y. 
Ktenan,  13  Cal.  681,  where,  under  similar  circumstances,  the  argument  waa 
limited  to  one  hour  aud  one-half.  Again,  in  a  case  where  an  indictment  for 
assault  to  kill  was  found  upon  the  evidence  of  seventeen  witnesses,  who 
also  testified  at  the  trial,  it  was  decided  on  appeal  that  the  action  of  the 
court  below  in  reatricting  the  argument  of  counsel  for  the  accused  to  thirty 
minutes  against  his  objection  was  an  abuse  of  discretion  abridging  the  rights 
of  the  prisoner,  for  which  a  reversal  must  be  granted:  Jones  v.  Common* 
vxalth,  87  Va.  63.  On  a  trial  for  larceny,  where  nine  witnesses  were  exam- 
ined, it  was  held  to  be  error  for  the  trial  court  to  limit  the  argument  of 
counsel  on  each  side  to  five  minutes:  White  v.  People,  90  111.  117;  32  Am. 
Rep.  12.  It  has  been  decided  that  it  is  reversible  error  to  limit  the  defend* 
ant's  counsel  to  a  definite  time  in  his  argument  before  the  jury,  against  hia 
protest  that  he  could  not  do  justice  to  the  case  within  the  prescribed  timet 
Hunt  T.  State,  49  Ga,  255;  15  Am.  Rep.  677.  This  ruling  is,  however, 
directly  opposed  to  all  other  authority  examined  on  this  topic.  While  the 
trial  court  haa  the  right  to  limit  argument,  it  cannot  be  arbitrarily  limited 
ao  as  to  prevent  counsel  for  the  defendant  from  presenting  his  case  to  the 
jury  fully  and  fairly,  merely  because,  in  the  opinion  of  the  court,  the  evi- 
dence is  so  clear  that  argument  cannot  vary  the  result:  Walker  v.  Slate,  32 
Tex.  Crim,  Kep.  175. 


Prinob  V.  State. 

[100  Alabama,  144.] 
OBlHiyAL  Law — Alibi. — An  instruction  that  if  defendant  has  failed  to  es« 
tablish  his  alibi,  through  the  perjury  or  want  of  recollection  of  his  wit- 
nesses, it  is  a  circumstaDce  against  him  is  erroneous,  because  it  may 
make  him  suffer  for  the  perjury  of  others. 
Criminal  Law — Alibi. — An  instruction  that  the  burden  of  proof  is  on  the 
accused  to  establish  his  alibi  "  to  your  satisfaction"  is  erroneous  in 
omitting  the  word  "reasonable." 

Witnesses — Credibility  of  for  Jury. — A  court  should  refrain  from  lan- 
gua<,'e  calculated  to  convey  to  the  jury  its  own  iiiipressious  as  to  the 
credibility  of  the  witnesses. 

Criminal  Law — Alibi — Reasonable  Doubt. — Whenever  the  evidence  in 
troduced  to  support  the  defense  of  an  alibi  creates  a  reasonable  doubt 
of  the  defendant's  guilt  he  is  as  much  entitled  to  an  acquittal  as  if  the 
reasonable  doubt  had  been  created  or  produced  by  any  other  legitimate 
evidence. 

Criminal  Law  —  Reasonable  Doubt  —  Alibl — The  whole  evidence,  in- 
cluding that  relating  to  an  alibi,  should  be  duly  considered  and  weighed, 
and  if,  after  such  consideration,  the  jury  have  a  reasonable  doubt  of 
defendant's  guilt,  arising  out  of  any  part  of  the  evidence,  they  must 
acquit. 

Jury  Trial. — Instructions  Which  Single  Out  and  Unduly  EMPHAsrzi 
any  one  or  more  facts  are  bad. 

Criminal  Law — Probablf-  Doubt. — An  instruction  that,  if  there  is  a  prob- 
able doubt  of  the  guilt  of  the  accused,  the  jury  must  acquit  is  properly 
refused. 
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Criminal  Law— Probable  Innocence. — ^An  instrnctlon  that,  if  there  is  a 
probability  of  defendant's  innocence,  the  jury  must  acquit  is  proper, 
and  should  be  given  if  requested. 

Witnesses — Expert  Evidence. — A  witness  who  testifies  that  he  has  been 
a  practicing  physician  for  many  years,  and  during  tiiat  time  has  beeu 
called  upon  to  see  a  few  cases  of  gunshot  wounds,  but  could  not  by 
any  means  by  looking  at  the  wound  on  the  deceased  tell  whether  it  was 
made  by  a  rifle  ball  or  a  pistol  ball,  is  competent  to  testify  to  the 
character  of  the  wound,  but  is  not  competent  to  give  an  opinion  as  evi« 
dence  that  it  was  causei^by  a  rifle  ball. 

BviDENOE — Objection. — If  a  witness  in  a  criminal  case  testifies  that  when 
he  entered  the  house  of  the  accused,  soon  after  the  killing,  the  accused 
was  perspiring  freely,  and  seemed  much  excited,  an  objection  to  the 
whole  of  such  statment  is  too  broad  to  be  allowed,  as  the  evidence  that 
the  accused  was  perspiring  freely  is  admissible. 

Cbiminal  Law — Evidence — General  Questions. — A  question  propounded 
to  a  witness  in  a  criminal  case,  by  which  he  is  asked  "  Do  you  know 
a  fact  pointing  to  the  guilt  of  some  one  else  ? "  is  too  general  to  be 
allowed,  as  it  constitutes  the  witness  a  judge  of  the  effect  of  a  fact. 

Cbiminal  Law — Evidence — Interest  in  PROSEcrriON. — If  an  employee 
is  testifying  in  a  criminal  case  it  may  be  shown  by  him  that  his  em- 
ployer is  interested  in  the  prosecution. 

Coleman  &  Sowell,  and  W.  H.  Smith,  for  the  appellant. 

W.  L,  Martin,  attorney  general,  for  the  state. 

*"**  Coleman,  J.  The  defendant  was  convicted  of  murder 
in  the  first  degree  and  sentenced  to  suffer  imprisonment  in 
the  penitentiary  for  life.  There  was  evidence  introduced  by 
the  defendant  which  tended  to  support  the  defense  of  an 
alibi.  In  its  oral  charge  the  court  instructed  the  jury  "that 
if  the  defendant  has  failed  to  establish  his  alibi  through  the 
perjury,  or  through  the  want  of  recollection,  of  his  witnesses 
it  is  a  circumstance  against  him,"  etc.  We  presume  the 
court  intended  to  declare  the  proposition,  that  where  a  de- 
fendant attempts  to  sustain  the  defense  of  an  alibi  by  resort- 
ing ***  to  perjury,  etc.,  that  is  a  circumstance  against  him, 
but  the  charge  as  given  admits  of  the  construction  that,  if  the 
defendant's  witnessess  had  sworn  truly,  the  alibi  would  have 
been  established,  and  the  defendant  entitled  to  an  acquittal, 
but,  as  they  perjured  themselves  to  disprove  the  alibi,  the 
defendant  must  suffer  for  it.  If  there  was  credible  evidence 
tending  to  sustain  the  alibi  the  fact  that  defendant's  wit- 
nesses may  have  perjured  themselves  in  testifying  to  a  con- 
trary state  of  facts  cannot  be  a  circumstance  to  his  prejudice. 
Courts  should  be  careful  to  refrain  from  language  calculated 
to  convey  to  the  minds  of  the  jurors  its  own  impressions  as 
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to  the  credibility  of  the  witnesses  examined  on  the  trial  of 
the  case  before  it. 

The  court  further  charged  the  jury  "that  the  burden  of 
proof  is  on  tlie  defendant  to  establish  his  alibi  and  that  it 
must  be  done  to  your  satisfaction."  The  proof  exacted  of  the 
defendant  in  this  charge  to  sustain  the  alibi  is  too  high,  in 
that  it  omitted  the  word  "reasonable."  If  the  jury  were 
reasonably  satisfied  from  the  evidence  that  the  defendant 
was  elsewhere,  and  not  at  the  place  where  the  offense  was 
committed  at  the  time  it  was  committed,  the  burden  cast 
upon  him  by  the  law  is  fully  met:  Pellum  v.  State,  89  Ala. 
28;  Pate  v.  State,  94  Ala.  14;  Allbrition  v.  State,  94  Ala.  76. 
The  defense  of  an  alibi  is  as  legitimate  and  efl'ective  as  any 
other,  and  whenever  the  evidence  introduced  supports  this 
defense,  and  its  effect  is  to  create  a  reasonable  doubt  in  the 
minds  of  the  jury  of  the  defendant's  guilt,  he  is  as  much  en- 
titled to  an  acquittal  as  if  the  reasonable  doubt  had  been 
created  or  produced  by  any  other  legitimate  evidence.  We 
would  not  be  understood  as  saying  that  the  jury  may  disre- 
gard other  evidence  in  the  case,  and  consider  only  that  in 
relation  to  the  alibi.  The  whole  evidence  should  be  duly 
considered  and  weighed,  and  if,  after  considering  the  whole 
evidence,  the  jury  have  a  reasonable  doubt  of  the  defendant's 
guilt,  arising  out  of  any  part  of  the  evidence,  they  should 
acquit:  Hurd  v.  State,  94  Ala.  100;  Allbrition  v.  State,  94 
Ala.  76;  Pate  v.  State,  94  Ala.  14. 

Courts  should  avoid  as  far  as  possible  the  singling  out  and 
unduly  emphasizing  anyone  or  more  facts,  in  their  instruc- 
tions to  the  jury.  The  court  properly  refused  a  charge  which 
instructed  the  jury:  "If  there  is  a  probable  doubt  of  the  guilt 
of  the  defendant  the  jury  must  acquit."  This  charge  does 
not  require  that  the  jury  shall  have  a  doubt  in  order  to 
acquit,  but  that  a  probable  doubt  is  sufficient,  that  is,  if  there 
is  a  probability  that  there  is  a  doubt  arising  from  **''  the 
evidence,  that  is  sufficient.  The  charge  admits  of  this  inter- 
pretation, which  is  certainly  not  the  law.  The  court  erred 
in  refusing  to  charge  the  jury  "  that  if  there  is  a  probability 
of  defendant's  innocence  they  must  acquit."  This  question 
has  been  passed  upon  frequently  by  this  court:  Cohen  v.  State, 
50  Ala.  108;  Baia  v.  State,  74  Ala.  38;  William  v.  State,  98 
Ala.  22. 

The  witness  Whitfield  testified  that  he  was  a  practicing 
physician  of  many  years,  and  durhig  that  time  he  had  been 
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called  to  see  a  few  cases  of  gunshot  wounds.  He  testified 
that  "  he  could  not  by  any  means  by  looking  at  the  wound 
on  Bill  Lee  (the  deceased)  tell  whether  it  was  made  by  a 
rifle  ball  or  a  pistol  ball."  In  view  of  this  statement  we  do 
not  think  it  was  competent  for  this  witness  to  give  his  opin- 
ion that  the  wound  was  caused  by  a  rifle  ball.  He  was 
competent  to  describe  the  character  of  the  wound,  but,  ac- 
cording to  his  own  evidence,  he  was  not  competent  to  give 
an  opinion  as  evidence  that  a  rifle  ball  caused  the  wound. 
A  witness  was  permitted  to  testify,  against  the  objection  of 
defendant,  that,  when  he  went  into  the  defendant's  house, 
(which  was  but  a  short  time  after  the  killing)  "the  defend- 
ant was  perspiring  freely  and  that  he  seemed  much  excited." 
The  objection  went  to  the  whole  of  this  statement.  That  the 
defendant  was  "perspiring  freely"  was  a  fact  to  which  the 
witness  could  testify.  The  objection  applying  to  that  which 
is  obviously  legal,  as  well  as  to  the  words  "seemed  much 
excited,"  the  court  was  not  bound  to  separate  the  one  from 
the  other. 

We  think  the  rule  laid  down  in  the  case  of  South  &  North 
R.  R.  Co.  v.  McLendon,  63  Ala.  266,  and  followed  in  the  more 
recent  case  of  Burney  v.  Torrey,  100  Ala.  157,  post,  p.  33,  as 
the  more  practical  and  better  adapted  to  further  the  ends  of 
justice  than  that  declared  in  the  case  of  Gassenheimer  v. 
State,  52  Ala.  313,  and  McAdory  v.  State,  59  Ala.  92.  There 
are  some  expressions  of  speech,  and  even  the  use  of  a  word, 
which  convey  a  distant  idea  of  fact  to  the  mind,  much  more 
satisfactory  than  any  attempted  description.  A  person  looked 
*'  sad,"  "seemed  to  be  suffering,"  "  looked  excited."  These  are 
conditions  familiar  to  all.  We  know  what  idea  is  intended 
to  be  conveyed.  They  are  facts.  What  language  or  words 
could  express  the  facts  any  clearer?  A  cross-examination 
generally  will  test  the  value  and  weight  to  be  given  to  state- 
ment of  facts  when  given  in  this  way. 

The  court  did  not  err  in  sustaining  an  objection  to  the 
question,  "  Do  you  know  a  fact  pointing  to  the  guilt  of  some 
one  else?"  The  question  was  too  general.  It  constituted 
****  the  witness  a  judge  of  the  effect  of  a  fact.  There  are 
some  facts,  admissible  in  evidence  against  a  party  on  trial, 
which  are  not  admissible  as  evidence  to  show  that  some 
other  person  than  the  defendant  on  trial  was  the  guilty  party. 
*'  Flight,"  for  instance.  Facts  to  show  that  some  other  per- 
son committed  the  oS'ense  may  be  proven,  but  whether  such 
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facts  exist  or  not  cannot  be  ascertained  by  a  fishing  question. 
See  the  following  authorities,  where  this  question  is  discussed 
and  adjudicated:  Banks  v.  State,  72  Ala.  526;  Ijevison  v. 
State,  54  Ala.  520;  Owemby  v.  State,  82  Ala.  63;  Child  v. 
State,  58  Ala.  349;  Snow  v.  State,  58  Ala.  372. 

The  court  sustained  an  objection  to  the  following  question 
proj)ounded  by  the  defendant  to  one  of  the  state's  witnesses: 
"State  whether  the  company  you  are  working  for  is  taking 
any  interest  in  the  prosecution  of  the  defendant."  In  weigh- 
ing testimony  the  jury  ought  to  be  in  possession  of  all  facts 
calculated  to  exert  any  influence  upon  the  witness^  It  can- 
not be  said  as  a  conclusion  of  law  that  an  employee  testify- 
ing in  a  matter  in  which  he  knows  his  employer  is  interested 
personally  or  pecuniarily  is,  or  is  not,  wholly  unbiased.  It 
is  proper  for  the  jury  to  know  the  character  of  the  interest  of 
the  employer,  how  it  is  to  be  affected,  and  in  what  way  it  is 
manifested.  An  employer  may  act  from  a  sense  of  public 
duty,  or  be  interested  in  seeing  that  another  has  a  fair  trial; 
or  it  moy  be  that  he  is  actuated  by  pecuniary  interest,  or  a 
spirit  of  revenge  or  vindictiveness,  and  may  use  his  position 
as  employer  to  bias  the  evidence  of  his  employee.  We  think 
it  safe  to  hold  that  when  an  employee  is  testifying  it  may  be 
shown  that  his  employer  is  interested  in  the  prosecution. 

Reversed  and  remanded. 

Criminal  Law — Alibi— Proof  of — iNSTROcxioNa  as  to— Burden  of 
Proof. — The  proof  of  au  alibi  ia  a  criminal  case  is  sufficient  when  it  satis- 
fies the  jury  with  reasonable  certainty  that  the  accused  was  uot  present 
when  the  crime  was  committed.  Hence  it  is  error  to  charge:  "The  pris- 
oner in  this  case  has  attempted  to  set  up  an  alibi.  The  court  charges  you 
that  when  the  defendant  attempts  to  set  up  an  alibi,  that  the  burden  of 
proof  is  upon  him  to  satisfy  you  beyond  a  reasonable  doubt  that  the  alibi  is 
true":  Miles  v.  State,  93  Ga.  117;  44  Am.  St.  Kep.  140.  In  order  to  estab- 
lish an  alibi  in  a  criminal  case  the  burden  of  proof  is  upon  the  accused  to 
show  facts  and  circumstances  sufficient,  when  considered  with  all  the  other 
evidence  in  the  case,  to  create  in  the  minds  of  the  jury  a  reasonable  doubt  of 
the  truth  of  the  charge  against  him:  CarUon  v.  People,  150  111.  ISl;  41  Am. 
St.  Rep.  346,  and  note.  See,  further,  the  note  to  Shai-p  v.  State,  14  Am.  St. 
Rep.  41-44. 

Criminal  Law. — Reasonablk  Doubt:  See  the  notes  to  Piake  ▼.  State,  16 
Am.  St.  Rep.  410;  Wacaser  v.  People,  23  Am.  St.  Rep.  688,  and  Boas  v. 
Suite,  25  Am.  St.  Rep.  21. 

WITNK.SSFA— Crbdibilitt  OP  IS  A  QuE3TioN  FOR  THE  JuRT:  Springfield 
▼.  St'ite,  96  Ala.  81;  38  Am.  St.  Rep.  85.  and  note;  Gibson  v.  Stale,  89  Ala. 
121;  IS  Am.  St.  Rep.  96;  StaU  y.  Hoxsie,  15  R.  L  1;  2  Am.  St.  Rep.  838, 
and  not*. 
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Burnet  v.  Torrey. 

[100  Alabama,  157.] 
Wnxs  —  Testamentary  Capacity  —  Fraud  and  Undue  Inft.ubnce.— If 

testamentary  incapacity  exists  there  is  no  room  for  the  operation  of 
fraud  or  undue  influence  in  the  execution  of  a  will,  and  evidence  re- 
specting it  is  immaterial. 

A  Will  is  Executed  under  Undue  Influence  if  the  testator  has  testa- 
mentary capacity,  l»ut  his  power  to  exercise  it  has  been  overcome  by 
force  or  fear,  or  the  desire  for  peace,  or  some  improper  influence  not 
proceeding  from  afl"ection. 

Wills — Undue  Influence. — A  bequest  or  devise  procured  by  fraud  and 
deceit,  such  as,  without  the  imposition,  would  not  have  been  made, 
even  though  there  is  neither  force  nor  fear  brought  to  bear,  is  procured 
by  undue  influence,  and  cannot  be  sustained. 

Wills — Requisites. — Sufficient  capacity,  free  agency,  without  the  impo- 
sition of  fraud  or  deceit,  are  the  elements  of  a  valid  will. 

Wills— Undue  Influence — What  is  not. — One  who,  by  forethought  and 
afi'ectionate  attention,  and  provision  for  the  wants  of  another,  and  by 
integrity,  acquires  his  confidence  and  a  controlling  influence  over  him, 
using  no  deceit,  is  not  guilty  of  exercising  undue  influence. 

Wills — Undue  Influence. — An  Unequal  Distribution  of  his  property 
by  a  testator,  or  his  omission  entirely  from  his  bequests  of  some  of  his 
next  of  kin,  is  not,  in  the  absence  of  mental  incapacity  or  undue 
influence,  evidence  to  show  either  testamentary  incapacity  or  undue 
influence. 

Wills — Testamentary  Capacity — Undue  Influence — Unequal  Gifps. 
Although  the  evidence  may  tend  to  show  some  impairment  of  the  mind, 
if  testamentary  capacity  remains,  the  fact  that  there  has  been  an  un- 
equal distribution  of  property  by  will  does  not  authorize  the  conclusion 
that  such  disposition  was  tlie  result  of  fraud  or  undue  influence.  To 
justify  this  conclusion  there  must  be  other  evidence  tending  to  show 
that  the  will  of  the  testator  was  unduly  coerced,  or  that  there  was 
fraud  and  deceit  practiced  in  its  procurement. 

Wills— Testamentary  Capacity  Defined. — One  who  at  the  time  of  ex- 
ecuting a  will  has  mind  and  memory  sufficient  to  recall  and  remember 
the  property  he  is  about  to  bequeath,  the  object  of  his  bounty,  and  the 
disposition  which  he  wishes  to  make,  to  know  and  understand  the 
nature  and  consequences  of  the  business  to  be  performed,  and  to  dis- 
cern the  simple  and  obvious  relations  of  its  elements  to  each  other,  has 
a  sound  and  disposing  mind  and  memory. 

Witnesses. — To  Impeach  a  Witness  by  Proof  of  Contbadictory  State- 
ments they  must  be  material  to  the  issue. 

Witnesses — Opinions  Invading  the  Province  of  the  Jury. — An  in- 
struction on  a  will  contest  that  the  opinions  of  persons  not  experts  on 
the  question  of  insanity,  though  ever  so  honestly  formed,  are  most 
unsafe  guards  for  the  ascertainment  of  the  truth,  and  that  to  render 
such  opinions  legal  evidence  they  must  be  accompanied  by  the  facts  or 
circumstances  upon  which  they  are  based,  is  erroneous  as  invading  the 
province  of  the  jury,  and  should  not  be  given. 

Witnesses — Invading  the  Province  of  the  Jury — Experts  on  Insan- 
ity.— An  instruction  on  a  will  contest  that  coiumou  experience  ba« 
AM.  ST.  Kep..  Vol.  Xl-VI  —3 
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■hown  and  cotirta  have  often  remarked,  that  opinions  of  professional 
wituessea  upon  qnestions  of  insanity  have  become  of  little  practical 
value,  from  the  almost  universal  conflict  between  those  called  upon  tha 
different  sides,  as  compared  with  tlie  testimony  aa  to  the  acts  and  say- 
ings of  the  person  whose  mind  is  under  investigation,  is  ei-roueous,  am 
invading  tiie  province  of  tlie  jury,  and  sliould  not  be  given. 

Wills — Wkiqht  of  Evidence  o»  Attesting  Witness. — The  testimony  ot 
a  witness  who  has  attested  a  will  should  be  weighed  and  considered 
the  same  as  tliat  of  any  other  witness.  The  fact  that  he  is  an  attesting 
witness,  of  itself,  does  not  entitle  his  evidence  upon  the  question  of 
testamentary  capacity  to  greater  weight  than  it  would  otherwise  be 
entitled  to,  except  that  by  reason  of  his  being  an  attesting  witness  the 
law  authorizes  him  to  give  his  opinion  of  the  mental  capacity  of  the 
testator. 

Wills — Testamentary  Capacity — Opinion  Evidence. — If  a  witness  has 
had  such  a  long  and  intimate  acquaintance  with  a  testator  as  to  enable 
him  to  form  a  correct  judgment  as  to  the  testator's  mental  condition, 
he  may  give  his  opinion  that  the  testator  is  of  sound  mind,  provided  he 
also  states  the  facts  upon  which  such  opinion  is  based. 

Wills — Unequal  Bequests— Evidence  to  Account  for. — If,  in  a  con- 
test over  a  will  by  which  the  testator's  widow  is  made  the  sole  benefi- 
ciary to  the  exclusion  of  his  son,  it  appears  that  the  latter  has  deserted 
his  first  wife  and  two  children,  a  clipping  from  a  newspaper  to  the  effect 
that  he  has  married  anotlier  woman  is  admissible  in  evidence  as  tend- 
ing to  account  for  the  fact  that  the  testator  made  no  provision  for  him 
in  his  wilL 

Wills — Testamentary  Capacity — Evidence. — Witnesses  well  acquainted 
with  a  testator  are  competent  to  testify  that  he  was  "childisli";  that 
his  expression  "was  simple,"  or  that  he  was  a  "shrewd  business 
man,"  as  tending  to  show  his  testamentary  capacity. 

Wills — Testamentary  Capacity — Opinion  of  Nonexpert. — A  witness, 
not  an  expert,  cannot  be  asked,  for  the  purpose  of  showing  a  testator's 
unsoundness  of  mind,  whether  he  seemed  to  have  his  mental  faculties 
about  him  all  of  the  time,  unless  it  is  first  shown  that  the  witness  had 
an  opportunity  to  know,  accompanied  with  a  statement  of  facts  upon 
which  the  opinion  is  based. 

Contest  of  a  will.  Judgment  declaring  the  will  invalid, 
and  the  executors  appealed.  Tlie  proponent  of  the  will 
requested  the  court  below  to  give  the  jury  the  following 
instructions,  and  excepted  to  the  refusal  of  the  court  to  so 
charge:  1,  "  The  proponents  request  the  court  to  charge  the 
jury  that  the  opinions  of  persons,  on  the  question  of  insanity, 
who  are  not  experts,  though  ever  so  honestly  formed,  are  most 
unsafe  guides  for  the  ascertainment  of  truth,  and  that  to  ren- 
der the  opinions  of  witnesses,  in  such  cases,  legal  evidence, 
Buch  opinions  should  be  accompanied  by  the  facts  or  circum- 
stances upon  which  they  are  based."  3.  "  In  the  case  on  trial, 
Mr.  Torrey,  the  testator,  is  presumed  to  be  of  sound  mind  and 
disposing  memory,  and  competent  to  make  the  will  in  ques- 
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tion;  and  unless  the  contestant  has  proved  to  the  satisfaction 
of  the  jury,  by  the  evidence  in  this  case,  that  Mr.  Torrey  had 
not  sufficient  mind  and  memory,  at  the  time  the  will  was 
made,  to  know  tho  beneficiary  (his  wife),  and  to  know  his 
property,  and  to  know  what  business  he  was  engaged  in,  the 
jury  will  find  for  the  proponents  on  the  issue  of  the  want  of 
testamentary  capacity."  4.  "That  common  experience  has 
shown,  and  the  courts  have  often  remarked,  that  opinions  of 
professional  witnesses  upon  questions  of  insanity  have  become 
of  little  practical  value  upon  such  trials,  from  the  almost  uni- 
versal conflict  between  those  called  upon  the  different  sides, 
as  compared  to  the  testimony  of  the  other  kind,  consisting  of 
the  acts  and  sayings,  things  done  and  said  by  him,  the  con- 
sideration of  whose  mind  is  under  investigation."  The  con- 
testant requested  the  court  below  to  charge  the  jury  as  follows, 
and  to  the  giving  of  them  the  proponent  excepted:  2.  "  If  the 
jury  believe  from  the  evidence  that,  at  the  time  of  the  execu- 
tion of  the  will  offered  for  probate,  Samuel  Torrey  was  of 
unsound  mind,  and  by  reason  of  such  unsoundness  of  mind 
he  did  not  have  an  intelligent  knowledge  of  the  act  he  was 
engaged  in  and  of  the  property  he  possessed,  and  an  intelli- 
gent perception  and  understanding  of  the  disposition  he 
desired  to  make  of  it  and  the  persons  he  desired  to  be  the 
recipients  of  his  bounty,  and  the  capacity  to  recollect  and 
comprehend  the  nature  of  the  claims  of  those  who  are  ex- 
cluded from  participating  in  his  bounty,  they  must  find  in 
favor  of  the  contestant,Warren  Torrey."  9.  "  Mental  incapac- 
ity is  always  sufficient  to  defeat  a  will,  the  direct  offspring 
and  fruit  of  such  incapacity;  and  it  is  immaterial  that  the 
testator,  if  he  had  been  of  sound  mind,  would  have  made  the 
same  will.  A  will  which  is  the  direct  offspring  of  such  inca- 
pacity cannot  be  upheld  merely  because  the  jury  believe  the 
testator,  if  he  had  been  sane,  would  have  made  the  will.** 
*'  15.  I  charge  you,  gentlemen  of  the  jury,  that  the  fact  that 
B.  F.  Roden  attested  the  will  of  Samuel  Torrey  as  a  witness 
does  not  furnish  any  evidence  of  any  opinion  he  had  as  to 
the  sanity  of  Samuel  Torrey.  No  inference  as  to  Roden's 
opinion  as  to  the  testator's  sanity  or  insanity  can  be  drawn 
from  the  mere  fact  of  attesting  the  will  as  a  witness;  and  the 
testimony  of  B.  F.  Roden  is  entitled  to  the  same  weight  as  it 
would  have  been  if  he  had  not  been  an  attesting  [witness?] 
to  the  will."  21.  "The  law  does  not  lay  down  a  special  test 
or  gauge  of  testamentary  capacity,  or  of  what  acts,  conduct, 
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or  surroundings  will  constitute  undue  influence.  Each  case 
must  be  determined  according  to  its  own  peculiar  facts  and 
circumstances,  having  in  view  tlie  single  fact  that  no  instru- 
ment can  be  establislied  as  a  will  unless  it  speaks  the  free 
and  voluntary  purpose  of  the  testator.  And  if  such  instru- 
ment is  oflered  for  probate,  and  is  contested  on  the  ground 
of  unsoundness  of  mind  and  undue  influence,  and  the  jury 
believe  that  such  instrument  is  off'ered  for  probate  by  parties 
occupying  confidential  relations  to  the  deceased  at  the  time 
of  the  making  of  the  alleged  will  and  receiving  benefits  there- 
from, the  existence  of  such  confidential  relations,  coupled  with 
activity  on  their  part  in  the  preparation  of  the  will,  and  in 
obtaining  the  attesting  witnesses,  will  raise  a  presumption  of 
undue  influence,  and  cast  upon  them  the  burden  of  showing 
that  it  was  not  induced  by  undue  influence  on  their  part, 
directly  or  indirectly." 

Webb  &  Tillman  and  W.  D.  Bulger,  for  the  appellants. 

Bush  &  Brown  and  H,  C.  Selheimer^  for  the  appellee. 

*•*  Coleman,  J.  Appellants  offered  to  probate  an  instru- 
ment as  the  last  will  and  testament  of  Samuel  Torrey.  The 
probate  was  contested  by  Henry  W.  Torrey,  a  son  of  deceased 
by  a  former  wife  to  the  one  which  survived  the  deceased, 
and  who  was  made  the  sole  beneficiary  under  the  instrument 
off'ered  for  probate  as  his  will.  The  grounds  of  contest  were; 
1.  That  the  instrument  was  not  legally  executed;  2.  Want 
of  testamentary  capacity;  3.  Fraud  and  undue  influence. 

The  record  is  voluminous,  and  the  assignments  of  error 
unnecessarily  numerous,  many  raising  the  same  legal  ques- 
tions.    We  will  consider  the  important  questior.s. 

***  The  court  correctly  instructed  the  jury  that  the  will 
was  properly  executed.  The  court  was  also  requested  by  the 
proponents  to  charge  the  jury  tliat  there  was  no  evidence 
before  them  to  sustain  the  contest  upon  the  grounds  of  undue 
influence.  We  are  of  opinion  that  this  charge  should  have 
been  given,  and,  if  correct  in  this  conclusion,  it  disposes  of 
many  of  the  assignments  of  error,  without  a  special  exam- 
ination of  them.  In  considering  the  question  of  fraud  and 
undue  influence  it  should  be  kept  in  mind  that,  when  testa- 
mentary incapacity  exists,  tliere  is  no  room  for  the  operation 
of  undue  influence  or  fraud.  It  is  only  to  such  persons  as 
have  testamentary  capacity,  and  who  have  been  deceived  by 
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fraud  or  unduly  influenced,  and  thus  prevented  from  freely 
exercising  such  capacity,  that  evidence  of  undue  influence  or 
fraud  is  relevant  and  material.  In  the  one  case  the  will  is 
invalid  for  want  of  testamentary  capacity.  In  the  other 
the  person  has  testamentary  capacity,  but  the  will  power  to 
exercise  it  has  been  overcome,  by  force  or  fear,  or  the  desire 
for  peace,  or  some  improper  influence  not  proceeding  from 
aff'ection,  and  the  party  is  constrained,  or  by  fraud  induced, 
to  make  the  will.  This  is  undue  influence.  A  bequest  or 
^ievise,  procured  by  fraud  and  deceit,  such  as,  without  the 
imposition,  would  not  have  been  made,  even  though  there  is 
neither  force  nor  fear  brought  to  bear,  is  undue  influence,  and 
will  avoid  the  instrument  as  a  will.  Sufficient  capacity,  free 
agency,  without  the  imposition  of  fraud  or  deceit,  are  the  ele- 
ments of  a  valid  will. 

It  is  a  great  mistake  of  the  principles  of  law  under  con- 
fiideration,  as  applicable  to  wills,  to  suppose  that  a  person 
who  by  forethought  and  afl'ectionate  attention,  and  provision 
for  the  wants  of  another,  and  by  integrity,  acquires  the  con- 
fidence of  such  person,  and  a  controlling  influence  over  him, 
«sing  no  deceit,  is  in  the  exercise  of  what  in  law  is  termed 
"undue  influence."  Such  a  doctrine  would  place  a  premium 
on  neglect  and  indifference,  and  "rob  virtue  of  its  reward." 

What  are  the  facts?  Samuel  Torrey  lived  to  be  some  thing 
over  sixty  years  of  age.  During  the  month  of  September, 
1890,  he  had  a  paralytic  stroke.  He  never  physically  recov- 
ered entirely  from  the  stroke.  Whether  he  did  or  not,  men- 
tally, is  controverted.  He  survived  the  stroke  about  two 
years,  and  died,  according  to  some  of  the  evidence,  from 
bilious  fever.  Prior  to  the  time  of  the  attack  of  paralysis 
the  uncontroverted  evidence  is,  that  he  was  an  energetic, 
good  business  man,  self-reliant,  and  entirely  independent  of 
the  influence  of  his  wife,  or  any  other  person,  in  his  business 
juatters.  The  undue  influence,  if  any  was  exercised  by  ***'* 
his  wife,  is  conceded  to  have  been,  and  must  have  been,  after 
the  paralytic  stroke.  We  have  examined  the  record  care- 
fully, and  the  brief  of  counsel  with  special  reference  to  this 
question.  In  our  opinion  there  is  nothing  in  the  record  to 
support  the  contention  of  undue  influence.  Very  few  facts 
tire  referred  to  in  the  argument  for  appellee  on  this  question, 
and  these  we  will  consider.  The  first  and  most  prominent 
is,  that  the  wife  was  the  sole  beneficiary  under  the  will,  the 
testator  knowing  that  he  had  a  son  living  (the  contestant), 
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or,  if  the  testator  supposed  him  dead,  then  he  knew  that  this 
Bon  had  left  two  children,  testator's  grandchildren.  The  fact 
that  a  testator  makes  an  unequal  distribution  of  his  property, 
or  omits  entirely  from  his  bequest  some  of  those  who  are 
next  of  kin,  standing  alone,  is  not  legal  evidence  tending  to 
show  either  testamentary  incapacity  or  undue  influence.  It 
is  only  when  there  is  other  evidence  tending  to  show  mental 
incapacity  or  undue  influence  that  the  fact  that  he  had  not 
disposed  of  his  property  equally  becomes  a  fact  to  be  con- 
sidered in  connection  with  such  other  evidence.  If  the  tes- 
tator had  expressly  declared  in  his  will  "  that  he  had  a  son 
somewhere  living,"  or,  if  he  was  dead,  that  '*  he  had  two 
grandchildren  who  were  very  dear  to  him,  yet,  for  reasons 
satisfactory  to  himself,  he  devised  and  bequeathed  all  his 
property  to  his  wife,"  would  the  will  be  rejected,  when  offered 
for  probate,  because  of  such  a  statement,  or  would  such  a 
statement  in  the  will  put  the  burden  upon  the  proponent  to 
show  that  testator  was  of  sound  mind  or  had  not  been  unduly 
influenced,  or  had  not  been  deceived?  Clearly  not.  A  per- 
son of  testamentary  capacity,  and  which  the  law  presumes 
every  one  to  possess,  has  the  right  to  make  unequal  gifts  of 
his  property,  if  he  sees  proper  to  do  so,  by  testamentary  dis- 
position, and  the  fact  that  he  does  so  does  not  per  se  establish 
nor  authorize  tiie  inference  that  the  donor  is  of  unsound  mind, 
nor  that  the  gift  was  the  result  of  fraud,  nor  of  undue  influ- 
ence. In  case  of  wills  other  evidence  is  necessary  to  justify 
such  a  conclusion:  Easiis  v.  Montgomery,  93  Ala.  293;  Ban- 
croft V.  Otis,  91  Ala.  279;  24  Am.  St.  Rep.  904;  Coleman  v. 
Robertson,  17  Ala.  87;  Kramer  v.  Weinert,  81  Ala.  417;  Rob- 
erts V.  Trawlck,  13  Ala.  78;  Taylor  v.  Kelly,  31  Ala.  59j  68 
Am.  Dec.  150;  Leeper  v.  Taylor,  47  Ala.  221. 

The  other  fact  referred  to  in  brief  of  counsel  was  a  decla- 
ration made  by  Mrs.  Torrey  to  her  husband,  the  testator.  It 
appears  that  at  the  tinie  of  the  attack  these  parties  were 
living  out  on  the  Highlands  of  Birmingham,  some  distance 
from  the  business  part  of  town,  and,  some  time  after  the 
stroke,  one  Lock  wood,  the  uncle  of  the  contestant,  testifies 
*'®  tliat  he  "  heard  her  say  to  Mr.  Torrey  he  must  go  down 
to  the  Kimball  House,  that  she  could  n't  live  out  there  and 
attend  to  his  business  in  town  for  him."  The  Kimball  House 
was  the  property  of  the  testator,  and  convenient  to  the  busi- 
ness part  of  town.  It  was  rented  out  as  a  boarding-house. 
Testator  owned  other  considerable  real  estate  in  the  city. 
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which  was  rented  out.  The  move  to  the  Kimball  House 
was  soon  after  the  attack  of  paralysis,  and  many  months 
before  there  was  any  step  taken  in  reference  to  the  making 
of  a  will.  We  can  see  nothing  in  this  statement,  if  true, 
which  tends  to  show  fraud,  deceit,  coercion,  or  imposition  of 
fear,  to  influence  the  testamentary  disposition  of  his  prop- 
erty. Certainly  when  the  testator  sent  for  his  nephew,  who 
was  an  attorney,  to  write  his  will,  there  is  no  evidence  to 
show  that  his  wife  knew  of  his  purpose,  or  was  present  when 
he  gave  instructions  as  to  the  disposition  of  his  property,  or 
had  any  thing  to  do  with  sending  for  the  attesting  witnesses, 
or  was  present  at  the  time  the  will  was  signed  and  attested, 
or  advised  him  in  regard  to  the  disposition  of  his  property,  or 
made  any  suggestion  at  any  time  relative  thereto. 

The  proposition  we  declare  is,  that  although  the  evidence 
may  tend  to  show  some  impairment  of  the  mind,  if  testa- 
mentary capacity  remains,  the  fact  that  there  has  been  an 
unequal  distribution  of  property  does  not  authorize  the  con- 
clusion that  such  disposition  was  the  result  of  fraud  or  undue 
influence.  There  must  be  other  evidence  tending  to  show 
that  the  will  of  the  testator  was  unduly  coerced,  or  that  there 
was  fraud  or  deceit  practiced  in  its  procurement.  To  hold 
otherwise  would  lay  down  a  principle  which  would  authorize 
the  setting  aside  of  every  will,  on  the  grounds  of  fraud  or 
undue  influence,  when  any  impairment  of  mental  vigor  was 
shown,  although  the  testator  possessed  testamentary  capac- 
ity, unless  the  disposition  of  his  property  accorded  with  what, 
in  the  opinion  of  the  jury,  it  should  have  been. 

We  will  next  consider  the  principles  of  law  declared  by 
the  trial  court,  as  to  what  constitutes  testamentary  capacity. 
We  consider  the  charge  given  by  the  court  ex  mero  motu,  with 
the  exception  of  what  we  believe  to  be  i\  clerical  error,  to  be 
a  clear  and  correct  statement  of  the  law  of  testamentary 
capacity.  The  clerical  error  is  in  writing,  "valid"  for  "in- 
valid." The  whole  charge  and  the  context  show  that  "invalid  " 
was  the  word  used  by  the  court.  We  are  of  opinion  the  rule 
declared  in  laying  down  the  mode  for  the  impeachment  of 
witnesses  is  too  broad.  In  order  to  impeach  a  witness  by 
showing  that  he  has  made  contradictory  statements  the  ^'^ 
statement  made  must  be  material  to  the  issue.  It  is  not 
every  contradictory  statement  made,  but  only  those  relative 
and  material,  which  is  the  basis  for  proof  of  contradictory 
statements. 
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The  difficultiea  on  this  branch  of  the  case  arise  from  writ- 
ten charges  "given"  or  "refused"  prepared  by  counsel. 

We  are  of  opinion  the  charges  upon  the  question  of  testa- 
mentary capacity  requested  by  proponent  were  properly  re- 
fused. The  first  and  fourth  charges  are  in  language  copied 
from  the  opinion  of  the  court  in  Roberta  v.  Trawick,  13  Ala. 
85.  An  examination  of  the  case  will  show  that  the  court  was 
laying  down  a  rule  for  the  trial  court,  and  giving  the  reasons 
for  the  admission  or  rejection  of  certain  facts  as  evidence,  and 
not  a  rule  for  the  guidance  of  juries,  after  such  evidence  has 
been  admitted.  The  charges  invaded  the  province  of  the 
jury,  and  were  properly  refused. 

The  second  was  erroneous  in  requiring  the  contestants  to 
prove  more  than  the  law  requires.  When  the  law  predicates 
certain  facts,  and  declares  their  existence  to  be  evidence  of 
testamentary  capacity,  the  rule  does  not  impose  upon  a  con- 
testant the  burden  of  affirmatively  showing  the  nonexistence 
of  all  the  facts  predicated.  The  correct  inference  from  the 
rule  declared  is,  that,  if  the  testator  is  wanting  in  either  of 
the  specified  constituents,  he  does  not  possess  all  that  is 
necessary  to  constitute  testamentary  capacity.  The  affirm- 
ative charges,  which  instructed  the  jury  generally  to  find  for 
proponents,  were  properly  refused. 

If  the  phrases  "intelligent  knowledge,"  "intelligent  per- 
ception and  understanding,"  "intelligent  comprehending," 
were  intended  to  make  the  standard  of  testamentary  capacity 
higher  than  it  would  be,  by  the  omission  of  the  word  "  intel- 
ligent" from  the  charges  in  which  it  occurs  in  the  connection 
mentioned,  then  the  charges  should  have  been  refused  on 
this  account.  The  connection  in  which  these  phrases  were 
used  was  calculated  to  make  this  impression  ou  the  minds 
of  the  jurors  and  to  mislead  them,  and  the  charges  should 
have  been  refused.  In  the  case  of  Kramer  v.  Weinart,  81 
Ala.  414,  this  court  condemned  a  charge  which  required  as 
a  test,  that  the  testator  must  "know  and  understand  the 
business  she  then  had  in  view,  and  to  think  and  act  on  that 
business  soundly."  The  rule  which  prevails  in  this  state, 
and  is  supported  by  the  great  weight  of  authority,  is,  that,  if 
the  testator  has  mind  and  memory  sufficient  to  recall  and 
remember  the  property  he  is  about  to  bequeath,  the  objects 
of  his  bounty,  the  dispositions  whicli  he  wishes  to  make,  to 
know  and  understand  the  business  lie  is  engaged  in,  the  con- 
sequences *'*  of  the  business  to  be  performed,  he  has,  in 
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contemplation  of  law,  a  sound  and  disposing  mind  and  mem- 
ory. These  elements  include  a  power  to  know  and  discern 
their  obvious  relation  to  each  other.  The  law  is  clearly  and 
fully  stated  in  Taylor  v.  Kelly,  31  Ala.  59,  68  Atn.  Dec.  150, 
and,  though  different  expressions  have  been  used  in  later  de- 
cisions, none  were  intended  to  alter  or  add  to  the  requisites 
there  declared.  Charge  15  requested  by  contestants  is  simi- 
lar to  charge  No.  9,  which  was  given  in  Bancroft  v.  Otis,  91 
Ala.  279;  24  Am.  St.  Rep.  904.  The  principle  of  law  asserted 
in  the  charge  may  be  correct,  but  is  necessarily  abstract,  and 
should  be  refused.  The  jury  have  no  right  to  consider  the 
question  as  to  the  character  of  a  will  an  insane  man  would 
have  made  bad  he  possessed  testamentary  capacity.  The 
question  is  purely  speculative,  and  cannot  aid  in  determin- 
ing the  fact  of  sanity,  vel  non. 

Several  of  the  charges  given  for  contestant  upon  the  ques- 
tion of  undue  influence  are  subject  to  criticism,  but  we  have 
not  considered  it  necessary  to  pass  in  detail  upon  them,  as 
this  feature  of  the  contest  will  not  arise  upon  another  trial, 
unless  there  is  additional  evidence  introduced. 

Tlie  testimony  of  a  witness  who  attested  the  will  should 
be  weighed  and  considered  as  that  of  any  other  witness.  The 
fact  that  he  was  an  attesting  witness,  of  itself,  does  not  en- 
title his  evidence  upon  a  question  of  testamentary  capacity 
to  greater  weight  than  he  would  otherwise  be  entitled  to, 
except  perhaps  that,  by  reason  of  his  being  an  attesting  wit- 
ness, the  law  autliorizes  him  to  give  his  opinion  of  the  mental 
capacity  of  the  testator.  Charge  21  should  have  been  re- 
fused. If  the  person  referred  to  as  occupying  confidential 
relations  to  testator  is  the  wife  the  charge  is  abstract.  If  it 
refers  to  other  persons  it  is  abstract  and  erroneous,  as  the 
wife  is  the  sole  beneficiary  under  the  will.  The  executors 
were  simply  agents  to  execute  it:  Roberts  v.  Traivick,  13  Ala. 
80. 

We  will  next  consider  the  assignments  of  error  upon  the 
admission  and  exclusion  of  evidence.  We  tlnnk  the  proper 
rule  as  to  nonexperts  testifying  upon  the  sanity  or  insanity 
of  a  person  may  be  stated  as  follows:  Where  there  has  been 
that  long  and  intimate  acquaintance  with  another  to  enable 
the  formation  of  a  correct  judgment  as  to  the  mental  condi- 
tion of  such  other  person  a  witness  may  give  his  opinion 
tliat  the  person  is  of  sound  mind.  Sanity  is  the  normal  con- 
dition of  mankind.      The  witness  with   such  opportunities 
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need  not  in  limine  be  required  to  testify  to  the  absence  of 
facts  which,  if  existing,  would  be  *'"  evidence  of  insanity, 
before  giving  his  opinion  that  the  person  is  sane.  To  author- 
ise a  nonexpert  to  give  his  opinion  of  the  existence  of  an 
unsound  condition  of  mind  he  must  not  only  have  had  the 
opportunity  to  form  a  judgment  but  the  facts  should  be 
stated  upon  which  it  is  based.  The  admission  of  opinion 
testimony  is  an  exception  to  the  general  rule,  and,  in  our 
judgment,  the  ends  of  justice  require  in  all  cases  where  the 
opinion  of  a  nonexpert  is  admissible  to  show  unsoundness  of 
mind,  that  the  facts  upon  which  it  is  predicated  should  be 
stated.  The  case  of  Stuhb8  v.  Houston,  33  Ala.  564,  is  not  an 
authority  adverse  to  the  proposition.  It  is  there  stated  "  that 
it  was  competent  for  him  to  give  his  opinion  in  connection 
with  facts  deposed  to  by  him."  The  former  of  the  proposi- 
tions was  the  question  before  the  court  in  the  case  of  Ford  v. 
State,  71  Ala.  397. 

The  rule,  as  to  the  latter  proposition,  as  we  have  stated 
it,  was  distinctly  declared  in  Roberta  v.  Trawick,  13  Ala.  85; 
Powell  V.  State,  25  Ala.  21;  Florey  v.  Florey,  24  Ala.  247.  A 
nonexpert,  however  long  or  intimately  acquainted,  who  states 
no  facts  and  circumstances,  upon  which  the  opinion  is  based, 
is  not  competent  to  testify  that,  in  his  opinion,  a  party  is 
insane.  Tlie  weight  to  be  given  to  the  opinion  of  a  nonex- 
pert as  to  mental  capacity,  when  admissible,  will  depend 
upon  the  extent  and  character  of  the  impairment  of  the 
mind,  the  opportunity  to  know,  the  intelligence  of  the  wit- 
ness, and  the  reasonableness  of  the  conclusion  from  the 
facts  stated,  and  accompanying  the  opinion:  Powell  v.  State, 
25  Ala.  27.  The  rule  is  easily  understood,  and  what  we 
have  said  will  be  sufficient  to  guide  the  court  on  another 
trial. 

There  was  no  error  in  allowing  the  witness  Lockwood  to 
prove  that  Rodcii  had  made  a  contradictory  statement.  The 
predicate  was  laid,  the  question  of  fact  material.  It  was  for 
the  jury  to  say  how  far  the  testimony  of  the  witness  Roden 
was  impeached  by  the  witness  Lockwood.  There  was  no 
error  in  allowing  the  question  in  rebuttal,  to  Lockwood:  "If 
he  had  information  that  Darby  knew  important  facts,"  etc. 
On  cross-examination  this  witness  had  been  asked,  "If  he 
did  not  say  he  would  give  one  hundred  dollars  to  know  to 
what  Darby  would  testify."  Havijig  answered  in  tl)e  affirm- 
ative we  can  see  no  objection  to  the  explanalion.     The  dec- 
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larations  of  Mrs.  Torrey  not  made  in  the  presence  of  Mr. 
Torrey  were  mere  hearsay,  and  not  admissible  as  original 
evidence  to  prove  any  fact.  As  impeaching  testimony  there 
was  no  predicate  for  their  introduction.  It  was  not  compe- 
tent to  prove  property  in  Mrs.  Torrey  by  a  declaration  of 
Mr.  Torrey  to  the  efiFect  that  it  was  his  custom  when  he  *''* 
purchased  property  to  take  title  of  alternate  purchases  in 
her  name.  It  was  competent  to  prove  by  legal  evidence, 
that  he  had  provided  for  her,  and  the  extent  of  the  provision. 
It  was  also  competent  to  prove  that  she  assisted  him  to 
make  the  property,  and  his  declarations  to  this  eflfect.  We 
are  of  opinion  the  court  erred  in  excluding  the  clipping  from 
the  Memphis  newspaper.  This  may  have  been  important 
testimony  to  either  party  upon  the  diflferent  issues.  It 
appears  that  Warren  Torrey  had  left  his  wife  and  two  chil- 
dren at  Cullman  some  ten  or  more  years  before  the  death  of 
the  testator.  Not  many  years  after  he  left  his  family,  as 
Mrs.  Torrey  offered  to  testify,  she  received  in  a  letter  a  clip- 
ping from  a  Memphis  paper  which  was  offered  in  evidence, 
and  which  was  read  by  testator,  to  the  effect  that  Warren 
Torrey  had  married  again  in  that  city.  The  letter  was 
not  produced.  The  court  sustained  an  objection  to  the  clip- 
ping, it  would  appear,  upon  the  ground  that  it  was  hearsay. 
This  clipping  was  not  admissible  as  competent  evidence  to 
prove  the  second  marriage  as  a  fact.  But  why  was  it  not 
competent  as  tending  to  account  for  the  fact  that  testator 
made  no  provision  for  him  in  his  will?  If  the  clipping  was 
true  or  believed  by  Mr.  Torrey  it  may  have  influenced  his 
mind.  On  the  other  hand,  if  it  was  a  fabrication  gotten  up 
to  prejudice  testator,  and  he  was  imposed  upon  by  it,  we  are 
not  prepared  to  say  such  information,  brought  to  him  under 
such  circumstances,  was  not  admissible  on  the  issues  prose- 
cuted. It  would  seem  the  facts  proposed  to  be  deposed  to 
were  admissible  for  either  party.  In  the  case  of  South  & 
North  R.  R.  Co.  v.  McLendon,  63  Ala.  266,  it  was  held  that  a 
witness  could  testify  that  "plaintiff  seemed  to  be  suffering,'* 
she  "looked  bad,"  etc.  Under  the  principle  decided  in  that 
case  we  hold  it  was  permissible  for  a  witness  to  say  that 
the  testator  "  was  childish,"  that  his  expression  "  was  sim- 
ple," that  he  was  a  "shrewd  business  man,"  etc.  These 
words  convey  a  distinct  idea.  On  cross-examination  the 
value  or  correctness  of  sncli  conclusions  may  be  brought 
out.     We  do  not  tiiink,  however,  that  the  principle  upon 
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which  these  "  shorthand  "  rendering  of  facts  are  admissible 
can  be  extended  bo  far  as  to  permit  a  nonexpert  witness  to 
be  asked,  for  the  purpose  of  showing  unsoundness  of  mind, 
*'  Did  he  seem  to  have  his  mental  faculties  about  him  all  the 
time,"  except  it  be  first  shown,  that  the  witness  had  the  op- 
portunity to  know,  under  the  principles  we  have  declared, 
accompanied  with  a  statement  of  facts,  upon  which  the  opin- 
ion is  based. 

*''*  For  the  errors  pointed  out  the  case  must  be  reversed 
and  remanded. 

Reversed  and  remanded. 

Wills — Undue  Influbnob — What  b. — Undue  influence  to  invalidate 
•  will  must  be  such  as  to  control  the  mental  operations  of  the  testator,  and 
amount  to  a  substitution  of  the  will  of  the  dominant  over  the  weaker  mind: 
Fry  V.  Jonei,  95  Ky.  148;  44  Am.  St.  Rep.  206,  and  note.  See  the  ex- 
tended note  to  In  re  Heat'  WUl,  31  Am.  St.  Rep.  670,  for  a  full  discussion  of 
this  subject. 

Wills — Testamkntart  Capacity. — To  establish  testamentary  capacity 
it  is  only  necessary  that  the  testator  had  sufficient  capacity  to  comprehend 
the  condition  of  his  property,  the  persons  who  should  or  may  be  the  objects 
of  his  bounty,  and  the  scope  and  bearing  of  his  will:  JUcMaster  v.  Scriven, 
85  Wis.  162;  39  Am.  St.  Rep,  828,  and  note,  with  the  cases  collected.  To 
the  same  efifect,  see  In  re  CUne'8  Will,  24  Or.  175;  41  Am.  St.  Rep.  851,  and 
note. 

Wills— Unequal  Bequest  as  Evidence  or  Testamentary  Incapacity, 
Although  a  testator  may  not,  in  his  will,  dispose  of  his  property  equally  to 
his  next  of  kin,  that  fact  alone  does  not  raise  a  presumption  of  mental  inca- 
pacity or  undue  influence,  but  must  be  consiilered  with  other  facts  in  deter- 
mining that  issue:  Knox  v.  Knox,  95  Ala.  495;  36  Am.  St.  Rep.  236.  See 
also,  the  note  to  CrandalCa  Appeal,  38  Am.  St.  Rep.  378. 

Wills— Undue  Influence — Effect  of  Kind  Offices. — Undue  influ- 
ence in  the  execution  of  a  will  is  not  proved  by  disclosing  relations  of 
friendship  and  afifection  between  the  parties  and  by  showing  kindly  offices 
and  proper  conduct  on  the  part  of  the  devisee  toward  the  testator:  Oood- 
bar  V.  Lidikey,  136  Ind.  1;  43  Am.  St.  Rep.  296.  See  the  extended  note  to 
In  re  Hesa"  Will,  31  Am.  St.  Rep.  676. 

Witness. — Impeachment  When  He  did  not  Testify  to  any  Material 
Fact:  Davis  v.  Commonwealth,  95  Ky.  19;  44  Am.  St,  Rep.  20L 

Witne.sses — Experts — Instructions  as  to  Credibility  of. — An  in- 
Btruction  that  the  evidence  of  expert  witnesses  is  "to  be  received  with  cau- 
tion, as  the  opinions  of  such  witnesses,  however  honestly  entertained,  may 
be  erroneous  "  is  fatally  erroneous,  as  expert  evidence  is  to  be  received  and 
treated  by  the  jury  precisely  as  other  testimony:  Louisville  etc  Ry.  Co.  v. 
Whitehead,  71  Miss.  451;  42  Am,  St.  Rep.  472,  and  note,  with  the  cases 
collected. 

Wills.  — Evidence  of  Attesting  Witness  as  to  Testator's  Capacity: 
6ee  the  note  to  CrandaU'a  Appeal,  38  Am.  St.  Rep.  379. 
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Birmingham  Loan  &  Auction  Company  v.  First 
National  Bank. 

[100  Alabama,  249.] 

Ax  Amious  CuRiiB  IS  Omb  Who.  as  a  stander  by,  when  a  judge  ia  doubt« 
ful  or  mistaken  in  a  matter  of  law,  may  inform  the  court. 

Ak  Amicus  CoRiiE  has  no  Control  Over  the  Suit,  and  no  right  to 
appeal,  prosecute  a  writ  of  error,  or  institute  other  proceedings 
thereon. 

AHicas  Curiae. — Exceftions  Takkn  bt  an  Amicus  Curls  cannot  avail 
bis  client  on  appeal. 

Partnership  Name. — The  name  "Birmingham  Loan  &  Auction  Com- 
pany" fairly  imports  a  partnership. 

Partnership  Name  Ordinarily  Implies  More  than  Onk  Person,  yet 
the  name  under  which  one  person  does  business  is  arbitrary,  and,  if  he 
uses  a  name  that  implies  a  partnership,  the  reputed  firm  may  be  sued 
under  such  name,  and  execution  on  the  judgment  obtained  runs  against 
the  partnership  in  name  leviable  only  on  its  property,  being  in  the 
nature  of  a  proceeeing  in  rem,  and  not  in  personam. 

Appeal — Waiver  of  Error. — He  who  goes  to  trial  on  the  merits  without 
objection  to  defects  in  the  proceedings  of  the  lower  court  thereby 
waives  the  right  to  raise  such  objection  on  appeal. 

Plaintiff,  the  First  National  Bank,  obtained  a  judgment 
against  one  Goetter  for  one  hundred  dollars  before  a  justice 
of  the  peace.  Plaintifif  then  sued  out  a  writ  of  garnishment, 
naming  the  Birmingham  Loan  &  Auction  Company  as  gar- 
nishee. The  garnishee  answered  by  its  manager,  S.  Kauf- 
man, who,  being  duly  sworn,  denied  any  indebtedness  to 
Goetter.  Plaintiff  replied  contesting  this  answer,  and,  on 
the  trial,  obtained  judgment  against  the  garnishee  for  one 
hundred  dollars  and  costs.  The  garnishee  then  appealed  to 
the  Birmingham  city  court,  and,  when  the  case  was  there 
called  for  trial,  A.  H.  Benners,  an  attorney,  appeared  as 
amicus  cxirise,  and  moved  a  dismissal  of  the  case,  on  the 
ground  that  the  said  garnishee  was  a  fictitious  person.  The 
court  overruled  this  motion,  and  Benners  excepted,  and  ap- 
pealed on  behalf  of  the  garnishee. 

A.  H.  Benners,  for  the  appellant. 

A.  E.  Barnett,  for  the  appellee. 

**•  Haralson,  J."  1.  An  amicus  curise,  in  practice,  is  one 
who,  as  a  stander  by,  when  a  judge  is  doubtful  or  mistaken 
in  a  matter  of  law,  may  inform  the  court:  Bouvier's  Diction- 
ary. "  He  ***  is  heard  only  by  leave,  and  for  the  assistance 
of  the  court,  upon  a  case  already  before  it.      He  has  no 
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control  over  the  suit,  and  no  right  to  institute  proceedings 
thereon,  or  to  bring  the  case  from  one  court  to  another  by 
appeal  or  writ  of  error":  Martin  v.  Tnpley,  119  Mass,  116; 
Lawson's  Rights  and  Remedies,  sec.  150. 

2.  The  attorney  for  the  garnishee,  as  amicus  curiae,  moved 
to  dismiss  the  suit,  on  the  ground  that  it  was  a  fictitious  one, 
and  the  garnishe  was  a  fictitious  person.  The  court  over- 
ruled the  motion,  and,  as  amicus  curiae,  the  attorney  excepted. 
The  garnishee,  against  whom  judgment  was  rendered,  as- 
signs this  ruling  as  error. 

The  amicus  curiae,  in  making  this  motion,  was  acting  in 
the  interest  of  his  client,  to  aid  nim,  more  than  to  rescue  the 
court  from  doubt  and  mistake;  but,  conceding  his  friend- 
liness to  the  court  to  have  been  disinterested,  after  his 
motion  was  overruled  his  friendly  ofiices  were  at  an  end. 
He  had  no  interest  which  authorized  him  to  except  to  the 
ruling  of  the  court  on  his  motion,  nor  can  the  garnishee  in 
this  court  assign  that  ruling  as  error.  Not  having  made  the 
motion,  and  not  having  complained  of  the  court's  action  on 
the  motion,  the  ruling  is  not  available  on  error  to  the  garni- 
shee: Eslava  v.  Farley,  72  Ala.  214. 

3.  The  name  of  the  Birmingham  Loan  &  Auction  Company 
fairly  imports  a  partnership:  Clark  y.  Jones,  87  Ala.  474;  Sey 
mour  V.  Thomas-Harrow  Co.,  81  Ala.  250. 

The  proof  showed  that  S.  Kaufman,  during  the  time  cov- 
ered by  the  garnishment  writ,  did  business  under  that  name. 
The  name  of  a  firm  or  partnership  ordinarily  implies  more 
than  one  person,  but  still  the  name  under  which  one  person 
does  business  is  arbitrary,  and,  if  he  uses  a  name  that  implies 
a  partnership,  the  reputed  firm  may  be  sued  under  such 
name,  and  execution  on  the  judgment  obtained  will  run 
against  the  partnership  in  name,  leviable  only  on  its  property, 
being  in  the  nature  of  a  proceeding  in  rem,  and  not  in  per- 
sonam: Le  Grand  v.  Eufaula  Nat.  Bank,  81  Ala.  123;  60  Am. 
Rep.  140;  Moore  v.  Watts,  81  Ala.  261;  Pugh  v.  Youngblood, 
69  Ala.  296;  Code,  sec.  2G05. 

4.  The  garnishee  filed  an  answer  by  S.  Kaufman,  manager, 
denying  any  indebtedness,  which  answer  was  contested  by 
plaintiff,  setting  out  several  grounds  wherein  it  was  alleged 
to  be  untrue.  On  these  the  garnishee  took  issue.  It  exe- 
cuted an  appeal  bond  from  the  justice's  to  the  city  court,  and 
appeared  by  attorney.  Having  gone  to  trial  on  the  merits, 
without  having  taken  objection  to  any  supposed  defect  in  the 
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lower  court,  the  garnishee  waived  it,  and  cannot  raise  '*' 
the  point  first  here:  Hazard  v.  Franklin,  2  Ala.  349;  Marston 
V.  Carr,  16  Ala.  325;  Ortez  v.  Jewett,  23  Ala.  662;  Ware  v. 
St.  Louis  B.  etc.  Co.,  47  Ala.  667;  Le  Grand  v.  Evfaula  Nat. 
Bank,  81  Ala.  123;  60  Am.  Rep.  140;  Moore  v.  Watts,  81 
Ala.  261. 

5.  The  attempt  to  evade  liability  as  a  garnishee  in  this 
instance  was  extremely  technical,  too  much  so  for  justice  to 
close  her  eyes  against.  Kaufman,  who  did  business  under 
this  assumed  name,  made  oath,  as  manager  of  garnishee — 
the  proof  showing  that  he  was  the  firm — that  his  company 
owed  the  judgment  debtor  nothing,  was  not  indebted  to  him 
at  the  date  of  the  service  of  garnishment,  had  never  paid  him 
any  money,  and  yet  admitted  that  he  was  working  in  the 
store  of  the  company;  and  the  proof  tended  to  show  that  the 
debtor  was  paid  by  Kaufman  in  that  time  over  four  hundred 
dollars.  The  finding  of  the  court  that  the  answer  was  un- 
true was  correct.  This  case  is  clearly  distinguishable  from 
Ex  parte  Collins,  49  Ala.  69. 

The  only  ground  of  error  insisted  on  in  argument  is  the 
one  that  the  defendant  was  a  fictitious  person. 

There  is  no  error  in  the  record,  and  the  judgment  is  af- 
firmed.   

Partnership — Effect  of  Use  of  Partnership  Name. — When  a  mar- 
ried woman  carries  on  business  under  the  assumed  partnership  name  of 
"S.  &  Co.,"  she  may  be  sued  in  the  partnership  name,  and  cannot  plead 
her  coverture  in  defense  of  the  action  as  against  creditors  who  have  dealt 
with  her  on  the  faith  of  it:  Le  Orand  v.  Eu/aula  Nat.  Bank,  81  Ala.  12:^; 
60  Am.  Rep.  140,  and  note. 

Appeal — Waiver  of  Error. — An  objection  not  made  in  the  trial  court 
will  not  be  considered  on  appeal:  Goad  v.  Borne  Cattle  Co.,  32  Neb.  761; 
29  Am.  St.  Rep.  465;  but  are  deemed  waived:  Fleming  v.  Springfield,  154 
Mass.  520;  26  Am.  St.  Rep.  268;  London  v.  Youmana,  31  S.  C.  147;  17  Am. 
St.  Rep.  17,  and  note. 
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Tennessee  Coal,  Iron  &  Railroad  Company  v. 

Hamilton. 

[100  ALABAMA,  252.] 

Wat»r  Rights.— Water  is  tub  Common  and  Equal  Propbrtt  of  every 
one  through  whose  domain  it  flows,  and  the  right  of  each  to  its  use  and 
consumption,  while  passing  over  his  possessions,  is  the  same.  He  innsk 
not  so  use  it  as  to  destroy  or  unreasonably  impair  the  equal  rights  of 
others. 

Watkr  Rights. — Evert  Riparian  Proprietor  has  an  equal  right  to  have 
the  stream  flow  through  his  lands  in  its  natural  state,  without  mate« 
rial  diminution  in  quantity,  or  alteration  in  quality,  subject  to  the 
limitation  that  each  is  entitled  to  the  reasonable  use  of  the  water  for 
domestic,  agricultural,  and  manufacturing  purposes. 

Watercourses — Obstruction  and  Corruption  o». — Any  diversion  or 
obstruction  of  water  which  substantially  diminishes  the  volume  of  a 
natural  stream  so  that  it  does  not  flow  ut  currere  solebat,  or  which  de- 
files or  corrupts  it  to  such  a  degree  as  to  essentially  impair  its  purity 
and  prevent  the  use  of  it  for  any  of  the  reasonable  and  proper  purposes 
to  which  running  water  is  usually  applied,  is  an  infringement  of  the  right 
of  other  owners  of  land  through  which  the  watercourse  runs,  and  creates 
a  nuisance  for  which  those  tiiereby  injured  are  entitled  to  a  remedy. 

Watercourses  —  Riparian  Rights— Conflict  Between. — The  natural 
right  of  one  proprietor  to  have  a  natural  stream  descend  to  him  in  its 
pare  state  must  yield  in  a  reasonable  degree  to  the  equal  right  of  the 
upper  proprietors,  whose  fertilization,  cultivation,  or  occupation  of  their 
lands,  aud  whose  use  of  the  stream  for  mill  and  manufacturing  pur- 
poses, for  irrigation  and  domestic  purposes,  tends  to  make  the  water 
more  or  less  impure,  or  to  diminish  its  quantity,  especially  when  the 
population  becomes  dense.  Such  proprietors  can  be  held  responsible 
only  for  appreciable  injury  caused  by  their  works  and  not  for  slight 
inconveniences  or  occasionable  annoyances. 

Watercourses — Riparian  Rights  to  Mine— Pollution. — An  upper  ripa- 
rian  proprietor  has  the  right  to  use  the  water  of  a  natural  stream  for 
mining  purposes,  although  he  thereby  impairs  its  purity  to  a  limited 
extent;  but  he  has  no  right  to  so  pollute  the  stream  as  to  render  it 
unfit  for  domestic  purposes  to  the  lower  owner,  or  to  so  fill  up  the 
channel  as  to  cause  injurious  debris  to  be  deposited  on  his  land. 

Wateucourses — Riparian  Rights — Contributory  Negligence.— In  an 
action  by  a  lower  owner  against  an  upper  owner,  to  recover  for  the  pol- 
lution of  a  natural  stream  and  for  depositing  injurious  debris  on  his 
laml,  a  plea  that  such  lower  owner  is  guilty  of  contributory  negligence 
in  failing  to  take  due  precaution  to  prevent  such  injury  is  insufficient 
and  unavailing  to  avoid  a  recovery. 

Watercourses  —  Liability  foe  Depositino  Debris  —  Defense  that 
Others  Contributed  to  the  Injury. — In  an  action  by  a  lower  owner 
against  an  upper  owner,  to  recover  for  the  pollution  of  a  natural  stream 
and  for  injury  arising  from  a  deposit  of  debris  on  his  land,  the  uppt^r 
owner  may  prove  that  another  upper  owner  contributed  to  the  injury 
independent  of  his  own  acts,  and  thus  limit  the  amount  of  recovery 
against  himself  to  the  actual  injury  iuEicted  by  him. 
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Evidence— Burden  ov  Proo?. — If  a  defendant  denies  all  of  the  allegatiom 
of  plaintiff's  complaint  the  burden  of  proof  is  on  plaintiff  to  establish 
all  of  bis  averments. 

Watercourses — Pollution — Measure  of  Damages. — In  an  action  to  re- 
cover for  the  pollution  of  a  natural  stream  and  au  injurious  deposit  of 
debris  the  question  whether  such  unsanctioned  interference  enhances 
or  diminishes  the  value  or  the  comfort  of  the  occupation  of  the  land 
is  an  inquiry  which  may  enter  into  the  computation  of  damages,  but  it 
is  not  the  sole  criterion  of  damage  nor  any  test  of  the  right  to  maintain 
an  action  for  the  tort  committed. 

Watercourses— Pollution — Damages. — After  the  pollution  of  a  natural 
stream  by  an  upper  proprietor  and  an  injury  from  deposits  of  debris 
has  ceased  the  lower  owner  can  recover  only  for  such  pollution  while 
it  existed  and  for  the  injury  from  the  debris  until  such  time  as  it  ia 
washed  away  or  otherwise  disposed  of. 

Hewitty  Walker  &  Porter,  and  R.  H.  Pearson,  for  the  appel- 
lant. 

Logan,  Hargrove  &  Van  de  Oraaff,  for  the  appellee. 

'*''  Stone,  C.  J.  The  contesting  parties  in  this  case  sev- 
erally owned  tracts  of  land  in  Bibb  county  that  were  contig- 
uous to  each  other.  A  stream  of  water  known  as  Caff'ee's 
creek  runs  through  the  two  tracts,  the  Coal,  Iron  &  Railroad 
company  being  the  upper,  and  Mrs.  Hamilton  the  lower, 
riparian  proprietor.  The  Coal,  Iron  &  Railroad  company 
was  engaged  in  mining  iron  ore  from  its  lands,  and  had 
erected  and  was  operating  a  washer,  for  washing  the  ore 
mined  by  it.  This  washer  was  situated  near  Caffee's  creek, 
was  supplied  with  water  from  it;  arid  the  water  so  used,  after 
being  somewhat  detained  for  settling  purposes,  was  permitted 
to  flow  back  into  the  stream  below  the  washer,  but  before  it 
reached  Mrs.  Hamilton's  land.  Mrs.  Hamilton  was  engaged 
in  agriculture,  owned  stock,  and  complains  that  she  had  on 
her  lands  no  water,  save  Caffee's  creek,  that  was  convenient 
and  suitable  for  watering  her  stock,  without  incurring  serious 
additional  expense.  This  action  was  brought  by  her,  and 
she  avers,  that,  by  the  use  of  the  water  in  the  washer  of  the 
Coal,  Iron  &  Railroad  company,  it  became  and  was  polluted 
to  such  extent  that  stock  would  not  drink  it,  and  further, 
that  it  left  a  deposit  in  the  bed  of  the  stream  and  on  the 
land  that  injuriously  affected  her.  Whether  the  defendant 
corporation,  in  the  process  of  washing  its  ore,  polluted  the 
stream  to  such  extent  as  to  give  to  Mrs.  Hamilton  a  right  of 
action  was  the  main  question  in  this  case.  There  was  testi- 
mony, **®  that,  by  the  operation  of  the  washer,  the  water  was 
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made  so  foul  that  stock  would  not  driuk  it;  that  the  deposit 
tended  to  fill  up  the  bed  of  the  stream  and  to  cause  an  in- 
crease of  overflow  in  freshets,  and  that  it  made  the  bed  of 
the  stream  miry,  so  that  cattle  would  not  enter  the  stream. 
There  was  conflict  of  testimony  on  these  questions.  On  the 
other  hand  there  was  testimony  for  the  corporation  that  the 
ore  they  were  mining  was  valueless  without  washing;  that 
this  creek  was  the  only  available  water  supply  for  that  pur- 
pose, and  that  there  was  no  outlet  for  the  water  after  it  left 
the  washer  but  to  let  it  flow  back  into  the  creek.  Their 
testimony  tended  further  to  show  that  they  resorted  to  the 
customary  and  best  means  of  purifying  the  water  before  per- 
mitting  it  to  flow  back  into  the  creek. 

The  old  maxim,  aqua  eurrit,  et  debet  currere  ut  sol  chat,  is 
familiar  to  all.  It  means,  in  practical  application,  that  water 
is  the  common  and  equal  property  of  every  one  through  whose 
domain  it  flows,  and  that  the  right  of  each  to  its  use  and  con- 
sumption, while  passing  over  his  possessions,  is  the  same.  He 
must  so  use  it  as  not  to  destroy,  or  unreasonably  impair,  the 
equal  rights  of  otliers.  Sic  utere  tuo  ut  alienum  non  Ixdas 
is  the  law's  mandate  in  such  conditions:  Stein  v.  Burden,  29 
Ala.  127;  65  Am.  Dec.  394. 

In  these  modern  times  there  has  been  some  slight  relaxa- 
tion of  the  rules  regulating  the  use  of  water  and  of  water- 
courses. Speaking  on  this  subject  we,  in  Ulbricht  v.  Eufaula 
Water  Co.,  86  Ala.  587,  U  Am.  St.  Rep.  72,  said:  "The  gen- 
eral rule  is  often  stated  to  be,  that  ever}'  riparian  proprietor 
has  an  equal  right  to  have  the  stream  flow  through  his  lands 
in  its  natural  state,  without  material  diminution  in  quantity, 
or  alteration  in  quality.  But  this  rule  is  qualified  by  the 
limitation,  now  well  recognized,  that  each  of  such  proprietors 
is  entitled  to  a  reasonable  use  of  the  water  for  domestic,  agri- 
cultural, and  manufacturing  purposes;  or,  to  state  the  rule  in 
the  words  of  Shaw,  C.  J.,  in  Cary  v.  Daniels,  8  Met.  466, 477,  41 
Am.  Dec.  532,  '  Eacli  proprietor  is  entitled  to  such  use  of  the 
stream,  so  far  as  it  is  reasonable,  conformable  to  the  usages 
and  wants  of  the  community,  and  having  regard  to  the  prog- 
ress and  improvement  in  hydraulic  works,  and  not  incon- 
sistent with  a  like  reasonable  use  by  the  other  proprietors  of 
l:ind  on  the  same  stream  above  and  below."*  In  a  head-note 
to  that  case,  stating  its  pith,  the  true  principle  was  condensed 
into  tlie  following  aphorism:  "Every  riparian  proprietor  has 
an  equal  right  to  have  the  stream  flow  through  his  lands  in 
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its  natural  state,  without  material  diminution  in  quantity, 
or  alteration  in  quality;  but  with  the  limitation,  **•  now 
well  recognized,  that  each  is  entitled  to  the  reasonable  use  of 
the  water  for  domestic,  agricultural,  or  manufacturing  pur- 
poses." In  Levis  v.  Stein,  16  Ala.  214,  50  Am.  Dec.  177,  it 
was  decided  that,  "One  invested  by  grant  from  the  govern- 
ment with  title  to  land,  through  which  a  watercourse  runs, 
acquires  thereby  no  greater  right  to  the  use  of  the  water  than 
others  over  whose  premises  the  same  stream  passes,  and  can- 
not so  use  it  as  to  corrupt  or  impair  its  quality  to  their  preju- 
dice or  injury." 

In  Merrifield  v.  Lombard,  13  Allen,  16,  90  Am.  Dec.  172,  is 
this  language:  "Any  diversion  or  obstruction  of  the  water 
which  substantially  diminishes  the  volume  of  the  stream,  so 
that  it  does  not  flow  ut  currere  solebat,  or  which  defiles  and 
corrupts  it  to  such  a  degree  as  essentially  to  impair  its  purity 
and  prevent  the  use  of  it  for  any  of  the  reasonable  and  proper 
purposes  to  which  running  water  is  usually  applied,  such  as 
irrigation,  the  propulsion  of  machinery,  or  consumption  for 
domestic  use,  is  an  infringement  of  the  right  of  other  owners 
of  land  through  which  a  watercourse  runs,  and  creates  a 
nuisance  for  which  those  thereby  injured  are  entitled  to  a 
remedy."  So  in  Dwight  Printing  Co.  v.  City  of  Boston,  122 
Mass.  583,  it  was  said,  "A  riparian  owner  has  no  right,  in 
the  absence  of  express  grant  or  prescription,  to  pollute  the 
waters  of  a  stream  and  make  it  unfit  for  drinking  purposes": 
See,  also,  McGenness  v.  Adriatic  Mills,  116  Mass.  177. 

In  Holsman  v.  Boiling  Spring  Bleaching  Co.,  14  N.  J.  Eq. 
335,  the  principle  is  thus  stated:  "Every  owner  of  land 
through  which  a  stream  of  water  flows  is  entitled  to  the  use 
and  enjoyment  of  the  water,  and  to  have  the  same  flow  in  its 
natural  and  accustomed  course,  without  obstruction,  diver- 
sion, or  corruption.  The  right  extends  to  the  quality  as  well 
as  to  the  quantity  of  the  water." 

In  Hndgkinson  v.  Ennor,  4  Best  &  S.  229,  one  occupying 
an  elevation  had  erected  works  for  the  purpose  of  extracting 
lead  from  the  soil.  From  the  operation  of  these  works,  pol- 
luted water  was  discharged  into  certain  rents  in  the  rocks  of 
the  hills  which  had  an  underground  passage  for  water  com- 
municating with  an  outlet,  at  which  the  water  escaped  in  an 
open  stream  at  their  foot.  From  these  works  polluted  water 
flowed,  and  reached  the  lands  of  plaintiff,  whereby  the  water 
was  fouled.     It  was  held  that  an  action  for  fouling  the  stream 


52  Tennessee  Coal  etc.  Co.  v.  Hamilton.     [Alabama, 

was  maintainable:  See,  also,  Lincoln  v.  Taxmton  Copper  Mfg. 
Co.,  9  Allen,  181;  City  of  Orlando  v.  Pragg,  31  Fla.  Ill;  34 
Am.  St.  Rep.  17. 

In  Gould  on  Waters  it  is  declared  that  actions  may  be 
maintained  for  the  following  causes:  "The  casting  upon 
one's  ***  own  land  of  dirt  and  foul  water,  or  substances 
which  reach  the  stream  by  percolation;  ....  the  letting  off 
of  water  made  noxious  by  precipitation  of  minerals;  .... 
or  rendering  the  water  unfit  for  domestic,  culinary,  or  mining 
purposes;  or  for  cattle  to  drink  of,  or  fish  to  live  in;  or  for 
manufacturing  purposes":  See,  also,  Clifton  Iron  Co.  v.  Dye^ 
87  Ala.  468;  Angell  on  Watercourses,  sec.  136;  Addison  on 
Torts,  sec.  218;  Carhart  v.  Auburn  Gas  Light  Co.,  22  Barb. 
297. 

It  is  proper,  perhaps,  to  state  a  slight  modification  of  the 
severest  interpretation  of  the  language  copied  above.  The 
same  author,  in  section  220,  says:  "The  natural  right  of  one 
proprietor  to  have  the  stream  descend  to  him  in  its  pure 
state  must  yield  in  a  reasonable  degree  to  the  equal  right  of 
the  upper  proprietors,  whose  fertilization,  cultivation,  or  occu- 
pation of  their  own  lands,  and  whose  use  of  the  stream  for 
mill  and  manufacturing  purposes,  for  irrigation  and  domes- 
tic purposes,  will  tend  to  make  the  water  more  or  less  impure, 
especially  when  the  population  becomes  dense.  So  it  is  of 
public  importance  that  the  proprietors  of  useful  manufac- 
tories should  be  held  responsible  only  for  appreciable  injury 
caused  by  their  works  and  not  for  slight  inconveniences  or 
occasional  annoyances,  or  even  some  degree  of  interference 
with  irrigation  or  agriculture."  We  approve  the  following 
principle  extracted  from  Sanderson  v.  Pennsylvania  Coal  Co., 
86  Pa.  St.  401,  47  Am.  Rep.  711:  "The  exigencies  of  the 
great  industrial  interests  must  be  kept  standing  in  view;  the 
property  of  large  and  useful  interests  should  not  be  hampered 
or  hindered  for  frivolous  or  trifling  causes.  For  slight  incon- 
veniences or  occasional  annoyances  they  ought  not  to  be 
held  responsible,  and,  in  dealing  with  such  complaints,  juries 
should  be  held  with  a  steady  hand." 

It  is  certainly  true  that,  owing  to  the  wants,  if  not  the 
necessities,  of  the  present  age — of  agriculture,  of  manufac- 
tures, of  commerce,  of  invention,  and  of  the  arts  and  sciences 
— some  changes  must  be  tolerated  in  the  channels  in  wliich 
water  naturally  flows,  and  in  its  adaptation  to  beneficial 
uses.     Reasonable  diminution  of  its  quantity  in  gratifying 
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^nd.  meeting  customary  wants  has  always  been  permitted, 
€o,  its  temporary  detention  for  manufacturing  purposes, 
followed  by  its  release  in  increased  volume,  is  a  necessary 
consequence  of  its  utilization  as  a  propelling  force.  Nor 
must  we  shut  our  eyes  to  the  tendency — the  inevitable  ten- 
•dency  of  these  and  other  uses,  in  which  water  is  an  indis- 
pensible  element,  to  detract  somewhat  from  its  normal  purity. 
These  modifications  of  individual  right  must  be  submitted 
to,  in  order  that  the  greater  good  of  the  public  *•*  be  con- 
served and  promoted.  But  there  is  a  limit  to  this  duty  to 
yield,  to  this  claim  and  right  to  expect  and  demand.  The 
watercourse  must  not  be  diverted  from  its  channel,  or  so 
•diminished  in  volume,  or  so  corrupted  and  polluted,  as  prac- 
tically to  destroy,  or  greatly  impair  its  value  to  the  lower 
riparian  proprietor.  Sic  utere  tuo  in  such  conditions  is  en- 
joined by  social  obligation  and  by  law.  It  is  difficult,  if  not 
impossible,  to  declare  a  rule  in  language  so  clear  and  precise, 
■as  that  it  can  be  applied  with  certainty  to  every  case  that 
may  arise:  See  Mississippi  Mills  Co.  v.  Smith,  69  Miss.  299; 
50  Am.  St.  Rep.  546. 

A  great  many  questions  were  reserved  during  the  intro- 
■duction  of  the  testimony  on  the  trial  of  this  case.  So  excep- 
tions were  reserved  to  charges  given  and  refused.  Very 
many  of  these  rulings  are  free  from  error.  We  will  refer 
-specially  to  only  a  few  of  the  exceptions. 

There  was  certainly  no  error  in  the  rulings  on  demurrer 
of  which  appellant  can  complain.  Under  the  principles  we 
have  declared  above,  the  complaint  sets  forth  a  good  cause 
of  action,  and  the  fifth  plea  is  insufficient  in  its  averments. 
The  circuit  court  did  not  err  in  sustaining  the  demurrer  to 
the  fifth  plea. 

Witness  Ray  was  asked  by  defendant  if  there  were  any 
■other  ore-washers  up  there.  The  obvious  meaning  and  pur- 
pose of  this  inquiry'  were  to  prove  that  some  other  ore-washer 
on  the  stream  above  plaintiff's  land  had  contributed  to  the 
pollution  of  the  stream.  The  court,  on  plaintiff's  motion, 
refused  to  let  this  question  be  answered,  and  the  defendant 
■excepted.  In  this  the  circuit  court  erred.  If  another,  not 
acting  conjointly  with  defendant  in  doing  the  act  which 
produced  the  alleged  adulteration  of  tlie  water,  contributed 
materially  to  the  result  and  the  injury  charged,  it  is  not 
■consistent  with  law  or  justice  that  the  defendant  should  be 
required  to  answer  in  damages  for  that  part  of  the  injury  it 
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did  not  inflict.  A  different  rule  would  probably  prevail  if 
the  tort  charged  was  the  joint  act  of  two  or  more;  for  torta 
are  joint  and  several,  when  perpetrated  by  one  act,  or  with 
one  instrumentality.  The  question  asked  indicates  that,  if 
there  was  another  contributing  cause  of  the  alleged  pollution 
of  the  water,  it  was  independent  of,  and  separate  from,  the 
ore-washer  erected  and  owned  by  the  defendant.  It  is  suffi- 
cient for  each  offender,  if  acting  separately,  to  be  mulcted 
for  its  own  wrong. 

In  the  general  charge,  and  in  the  written  charge  given  at 
the  request  of  plaintiff,  the  court  instructed  the  jury  that  the 
burden  of  proof  was  on  the  defendant — The  Tennessee  '** 
Coal,  Iron  &  Railroad  Company— to  show  that  its  use  of  tho 
creek  was  reasonable.  The  defendant,  in  some  of  its  pleas, 
had  denied  all  the  allegations  of  the  complaint.  This  cast 
on  plaintiff  the  burden  of  proving  substantially  all  the  aver- 
ments of  her  complaint.  If  these  charges  had  been  preceded 
by  an  appropriate  inquiry,  such  as,  "If  the  jury  found  frona 
the  evidence  that  the  defendant's  washer  polluted  the  water 
of  the  stream  which  flowed  on  plaintiff's  land,"  or  other 
inquiry  of  damage  which  the  testimony  of  plaintifTs  wit- 
nesses tends  to  show  she  suffered,  then  these  charges  would 
be  free  from  error.  The  charges  contain  no  such  expression, 
but  simply  assert  the  naked  proposition  that  the  burden  of 
proof  was  on  the  defendant. 

In  certain  conceivable  conditions  these  charges  would  be 
harmless,  but,  given  as  they  were,  they  cannot  be  vindicated 
as  general  propositions  of  law.  In  the  absence  of  proof  the 
law  imputes  blame  to  no  one,  but  requires  of  him  who  makes 
the  charge  to  establish  it  by  testimony.  But  we  must  not  be 
misunderstood.  Tliere  are  categories  a  person  may  be  placed 
in,  in  which  the  law  or  public  policy  throws  the  burden  of 
exculpation  on  the  defendant.  And  sometimes  the  state  of 
the  pleadings  has  that  effect.  But  this  case  does  not  appear 
to  be  brought  within  either  of  those  exceptional  rules.  The 
circuit  court  erred  in  giving  each  of  these  charges. 

Most  of  the  charges  asked  by  defendant  are  incompatible 
with  the  principles  we  have  declared  as  governing  this  case, 
and  need  not  be  noticed  in  detail.  Not  one  of  them  in  ita 
entirety  is  a  correct  exposition  of  the  law  as  applicable  to  the 
facts  of  this  case.  Market  value  and  rental  value,  whether 
increased  or  diminished,  are  not  the  sole  criteria  of  damage 
done  to  an  actual  occupant  of  landed  interests.     It  may  not 
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be  desirable  to  sell  or  let  to  rent.  Profit  and  comfort  of  occu- 
pation may  be  taken  into  tbe  account.  Tbe  law  confers  no 
authority  even  to  enhance  the  market  or  rental  value  of  an- 
other's freehold,  by  unauthorized  interference  with  his  pos- 
session. Whether  such  unsanctioned  interference  enhances 
or  diminishes  value  are  inquiries  which  may  enter  into  the 
computation  of  damages,  but  they  are  no  test  of  the  right  to 
maintain  an  action  for  the  tort  committed. 

Considering  the  testimony  in  this  case,  we  think  the  ver- 
dict of  the  jury  was  excessive.  We  cannot  perceive  that  per- 
manent injury  to  the  land  has  resulted,  or  will  result  from 
what  has  taken  place  in  running  the  ore-washer.  The  testi- 
mony is  that  its  use  has  been  discontinued,  and  **'  that  the 
deposit  it  had  caused  is  washing  out.  Unless  it  should  be 
again  put  in  operation  the  probability  is  almost  a  certainty 
that  the  debris  will  be  entirely  removed.  Tliis  reduces  plain- 
tiff's right  of  recovery  substantially  to  the  amount  of  injury 
she  suffered  while  the  ore-washer  was  being  operated.  Should 
it  again  be  put  in  operation,  and  should  its  effect  be  unau- 
thorized under  the  principles  we  have  declared,  she  will  be 
clotlied  with  another  right  of  action  for  the  redress  of  the 
wrong.  The  pollution  of  the  water  having  ceased  by  a  dis- 
continuance of  the  use  of  the  washer,  it  would  seem  the 
measure  of  her  recovery  should  be  gauged  by  the  injury  she 
suffered  in  the  actual  pollution  of  the  water  while  it  lusted, 
and  in  the  boggy  deposit  in  the  creek,  until  its  injurious 
effects  were,  or  shall  become,  relieved  by  the  washing  of  the 
creek. 

Reversed  and  remanded. 

Waters — Ownership. — The  water  of  every  natuml  stream  in  Colorado 
is  the  property  of  the  public.  Private  ownership  is  not  recognizeel,  but  the 
right  to  divert  water  therefrom  and  apply  it  to  beuefioial  uses  is  expressly 
guaranteed  by  the  constitution:  Fort  Morgan  Land  etc,  Co.  v.  South  Platte 
Ditch  Co.,  18  Col.  1;  36  Am.  St.  Rep.  259,  and  note. 

Waters— Riparian  Owmer'3  Rights  in  Use  of. — Every  man  has  the 
right  to  the  natural  use  and  enjoyment  of  his  own  property,  and  of  a  natu- 
ral watercourse  thereon,  and  if,  while  lawfully  in  such  use  and  enjoyment, 
without  negligence  or  malice  on  his  part,  an  unavoidable  loss  occurs  to  hia 
neighbor  below  it  is  damnum  absque  injuria:  Barnard  v.  Sherlei/,  133  Ind. 
547;  41  Am.  St.  Rep.  454.  Every  riparian  owner  has  the  right  to  use  the 
water  of  a  stream  passing  over  his  land  for  ordinary  domestic  purposes, 
even  to  the  extent  of  consuming  all  the  water  of  the  stream,  but,  if  he  mate- 
rially diminishes  its  quantity  by  diversion  for  manufacturing  or  other  pur* 
poses,  having  no  ueces:3ary  relation  to  the  use  of  his  laud,  he  ia  liable  to 


66  Wood  v.  Holly  Manufacturing  Co.     [Alabama, 

rospftncl  in  damages  to  the  lower  proprietor:  Clark  v.  Pennsylvania  S.  R.  Co., 
146  Pa.  St  438;  27  Am.  St.  Rep.  710,  and  note,  with  the  casea  collected. 

Watkrs — Pollution— Dbpositino  Mining  Debris  in— Dahaoks. — The 
owner  of  coal  lands  may  mine  and  remove  his  coal  in  a  proper  manner,  and 
if  the  drainage  from  his  mines  falls  into  and  pollutes  a  stream  of  water  and 
injariously  affects  lower  riparian  owners,  tliis  fact  alone  will  not  impose 
liability  on  the  owners  of  the  coal:  Elder  v.  Lykenn  Valley  Coal  Co.,  157  Pa. 
St.  490;  37  Am.  St.  Rep.  742,  and  note.  See,  also,  the  extended  note  to 
MUaiasippi  Mills  Co.  r.  Smith,  SO  Am.  St.  Rep.  651. 
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MoBToAQi  Equitablr— Lien  for  PaRCHASB  Money  of  Maohinert. — A 
contract  between  the  owners  of  a  tract  of  land  who  have  agreed  to 
farnish  a  water  company  with  a  system  of  water-works,  and  a  manu- 
factarer  of  pumps  and  machinery,  giving  the  latter  a  lien  upon  the 
machinery  until  fully  paid  for  is  valid,  and  such  lien  is  enforceable 
against  such  water  company  or  other  assignee  of  such  contractors  or  of 
such  company  who  purchased  the  land,  although  the  pumps  and  ma- 
chinery are  permanently  attached  thereto,  if  it  appears  that  their 
annexation  was  by  the  agreement  conditional  and  dependent  upon  a 
successful  test. 

MORTOAGB  EgniTABLE. — LlEN  CREATED  BT  CoNTBAOT,  and  not  Sufficient  a« 
a  legal  mortg^tge  is  generally  regarded  as  in  the  nature  of  an  equitable 
mortgage.  Tlie  form  of  the  contract  is  immaterial  provided  the  intent 
to  create  a  security  appears. 

Equitable  Moktoaqe  or  Lien  in  the  nature  of  a  mortgage  is  enforceable 
in  equity  only. 

Fixtures. — One  of  the  Requisites  to  convert  a  chattel  into  a  part  of  the 
realty  is  the  intention  of  the  party  making  the  annexation,  to  make  a 
permanent  accession  to  the  freehold.  This  is  implied,  if  he  erects 
such  structures  as  ordinarily  attach  to  the  land  without  agreement  to 
the  contrary  with  the  ewner. 

Fixtures. — The  Reservation  by  Agreement  of  the  Right  to  Remove 
machinery  or  other  erections,  which  in  their  removal  do  not  materially 
injure  the  premises,  prevents  them  from  becoming  fixtures. 

Sales — Lien  for  Purchase  Price. — If  a  lien  is  given  in  writing  upon 
several  articles  of  personalty  sold  until  tiie  whole  amount  of  the  pur- 
chase price  thereof  is  paid  the  p:iymeut  of  the  price  of  one  of  the  arti- 
cles does  not  discharge  it  from  the  lien  for  the  aggregate  price  of  all  of 
such  articles. 

Mortgage  Equitable.— ^Lien  for  Purchase  Price. — It  constitutes  no 
objection  to  the  enforcement  of  a  lien  for  the  purchase  price  n  favor 
of  the  vendor  of  machinery  constituting  an  equitable  lien  thereon, 
that  such  machinery  forms  a  part  of  water-works  intended  for  a 
public  supply,  and  that  great  public  inconvenience  will  be  occasioned 
by  the  removal  of  the  machinery. 

Evidence — Presumption.  —A  material  fact  capable  of  proof  but  not  proved 
is  pre^iuuied  not  to  exist. 
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Fixtures — ^Lien  fob  Pprchase  Prick  of  Machinery  as  Against  Por- 
CHASER  OF  Land. — Parties  claiming  machinery  attaclied  as  fixtures  to 
land,  as  against  a  lien  in  favor  of  the  vendor  thereof,  on  the  ground 
that  they  are  bona  fide  purchasers  of  the  land  must  show  that  they  are 
•uoh  purchasers  without  notice  in  respect  to  the  laud  which  is  claimed 
by  them  under  a  mortgage,  a3  well  as  to  the  bonds  which  such  mort* 
gage  was  made  to  secure. 

Mortoaqes — After-acquired  Property. — A  mortgage  covering  after- 
acquired  property  is  not  inferior  to  a  lien  expressly  reserved  by  the 
vendor  ou  the  property  for  its  purchase  price. 

Quitclaim  Deed  —  Bona  Pidk  Purchaskr. — One  holding  uader  a  quit- 
claim deed  is  not  a  bona  fide  purchaser  without  notice. 

Sales — Equitable  Lien  for  Purchase  Price  of  Machinery. — ^The  lien 
of  a  vendor  of  machinery  reserved  by  the  contract  of  sale  upon  all  of 
the  machinery  placed  upon  certain  laud  cannot  be  affected  by  the  fact 
that  a  portion  of  the  machinery  was  placed  upon  the  laud  after  it  was 
conveyed  to  a  third  party  who  acquired  only  such  rights  as  the  original 
owner  had. 

Action  to  enforce  an  equitable  lien  for  the  purchase  price 
of  machinery.  On  December  13,  1886,  the  Bienville  Water 
Supply  Company  entered  into  a  contract  with  Bullock  & 
Co.,  by  which  the  latter  undertook  to  construct  for  the  for- 
mer a  system  of  water-works,  including  the  furnishing  of 
engines  and  pumps,  and  take  in  payment  therefor  bonds 
and  shares  of  stock  in  such  water  company.  Bullock  &  Co. 
purchased  a  tract  of  land  as  a  site  for  the  water-works,  took 
possession,  and  erected  thereon  an  engine  and  pump  house, 
in  which  they  placed  the  engines  and  pumps  for  said  water- 
works. Said  water  company,  in  order  to  carry  out  its  con- 
tract with  Bullock  &  Co.,  made  and  delivered  on  January  1, 
1887,  to  the  Farmers'  Loan  and  Trust  Company  of  New 
York,  a  mortgage  on  all  of  its  property  then  owned  or  which 
might  thereafter  be  acquired,  in  trust,  to  secure  bonds  to  be 
issued  by  said  water  company  for  the  purposes  specified,  in 
the  sum  of  seven  hundred  and  fifty  thousand  dollars,  and 
thereupon  executed  its  bonds  amounting  to  said  sum  in  the 
aggregate,  which  it  delivered,  together  with  certificates  for 
the  full  amount  of  its  capital  stock,  in  the  sum  of  five  hun- 
dred thousand  dollars  par  value,  to  Bullock  &  Co.  to  proceed 
with  and  complete  said  water-works,  and  to  be  as  full  pay- 
ment therefor  when  completed.  Said  mortgage  was  duly 
recorded,  and  the  Loan  and  Trust  company  accepted  the 
trust.  On  February  24,  1887,  Bullock  &  Co.,  in  compliance 
with  their  contract  with  the  water  company,  and  while  yet 
the  owners  of  the  legal  title  to  the  land  purchased  by  them 
as  a  site  for  the  water-works,  entered  into  a  contract  with 
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the  Holly  Manufacturing  Company  by  which  the  latter 
agreed  to  set  up  in  working  order  in  such  engine  and  pump 
house,  two  pump-engines,  and  connections,  to  be  paid  for  by 
Bullock  &  Co.  in  installments,  as  specified  in  such  contract. 
The  Holly  Manufacturing  Company  retained  a  contract  lien 
on  such  engines  and  connections  and  the  possession  thereof 
until  the  purchase  price  thereof  was  fully  paid.  The  Holly 
Manufacturing  Company,  in  compliance  with  its  contract, 
completed  the  erection  of  one  of  said  engines  and  its  connec- 
tions prior  to  March  21,  1888,  and  had  commenced  to  erect 
the  second  engine  prior  to  that  date  and  completed  its  erec- 
tion about  April  15, 1888.  Each  of  such  engines  with  pumps 
and  connections  was  placed  upon  a  foundation  prepared  for 
it,  fastened  thereto  by  tops  and  bolts,  and  could  be  removed 
without  injury  to  the  foundation  or  to  the  building  in  which 
they  were  placed.  On  March  21,  1888,  Bullock  &  Co.  exe- 
cuted to  the  water  company  a  quitclaim  deed  to  the  land 
purchased  for  a  watersite  on  which  the  engine-house  was 
situated.  Prior  to  1888  Hooper  &  Co.  advanced  to  Bullock 
&  Co.  sums  of  money  aggregating  one  million  dollars,  to 
enable  the  latter  to  carry  on  the  construction  of  said  water- 
works, and  took  as  security  for  the  money  advanced  the 
bonds  and  stocks  of  the  water  company.  Afterward,  on 
learning  that  the  money  so  advanced  was  not  sufficient  to 
complete  said  water-works,  they  declined  to  make  any  fur- 
ther advances.  Prior  to  this  time  Wood  &  Co.  had  furnisbed 
Bullock  &  Co.  with  large  quantities  of  iron  pipe  and  other 
material  to  be  used  i-n  the  construction  of  said  water-works, 
and  were  under  contract  to  deliver  otber  large  quantities  of 
like  material.  In  view  of  the  fact  that  HDoper  &  Co.  had 
declined  to  make  any  further  advances  and  to  obtain  payment 
for  the  material  furnished  and  which  might  be  thereafter 
furnished,  Wood  &  Co.,  Hooper  &  Co.,  and  Bullock  &  Co. 
entered  into  a  written  agreement  mentioned  in  the  opinion 
as  the  "  tripartite  agreement."  The  other  essential  facta  are 
stated  in  the  opinion,  except  that  the  relief  sought  is  an 
account  to  ascertain  the  amount  due  from  Bullock  &  Co. 
on  account  of  the  purchase  price  of  said  engines  and 
connections  and  a  sale  and  removal  thereof  for  the  satis- 
faction of  the  amount  so  ascertained.  A  demurrer  to  the 
complaint  was  overruled  and  an  appeal  taken  from  such 
ruling. 
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Overall  &  Bester  and  T.  A.  Hamilton,  for  the  appellants. 
B.  H.  Clarke,  for  the  appellee. 

■**  Haralson,  J.  1.  In  the  opinion  of  the  chancellor, 
(Coleman)  it  was  very  pertinently  asked,  "Were  complain- 
ants and  Samuel  R.  Bullock  authorized  to  make  the  contract 
of  which  exhibit  A  is  a  copy,  was  it  a  legal  contract,  and  did 
it  give  complainants  a  lien  upon  the  engines  and  connections 
as  a  security  for  the  payment  of  the  whole  debt  secured?" 
Answering,  it  was  said,  "There  can  be  no  question  of  this. 
They  were  the  absolute  owners  of  the  property,  the  subject 
of  contract,  were  under  no  disabilities  to  make  it,  and  were 
authorized  and  capable  of  making  such  terms  and  provisions 
as  they  saw  proper.  If  this  suit  was  between  complainants 
and  Bullock  &  Co.  only  there  would  be  no  room  for  contro- 
versy. Can  Samuel  R.  Bullock  &  Co.,  by  any  voluntary  act 
on  their  part,  amend  and  destroy  the  security  thus  given 
without  the  consent  of  the  other  party,  or  without  some  fault 
or  negligence  of  the  other?  " 

Let  us  treat  the  case  for  the  time,  therefore,  as  if  it  were 
between  complainant  and  Bullock  &  Co.  only,  and  the  rights 
of  intervening  third  parties  become  of  easier  solution. 

2.  The  contract  expressly  reserved  a  lien  on  the  engine, 
pumps,  and  connections,  with  the  privilege  of  possession. 
The  character  of  this  lien  has  been  the  subject  of  much  dis- 
cussion, and  is  well  settled  in  the  books.  There  is  but  a 
narrow  distinction  so  far  as  the  security  of  the  debt  and  its 
enforcement  in  a  court  of  equity  goes  between  a  mortgage, 
as  such,  and  what  is  denominated  simply  an  equitable  lien 
or  mortgage.  A  lien,  to  be  of  the  former  class,  must  arise 
where  the  possession  remains  with  the  debtor.  It  is  some 
•**  thing  more  than  a  mere  lien  or  security.  As  said  by 
this  court  in  Jackson  v.  Rutherford,  73  Ala.  157,  "No  technical 
words  are  necessary  to  constitute  a  mortgage  which  would  be 
good  at  law  any  more  than  in  equity.  Any  words  would  be 
sufficient  which  serve  t«  show  a  transfer  of  the  mortgaged 
property  as  security  for  a  debt.  Whatever  language  may  be 
used,  if  it  shows  that  the  parties  intended  a  sale  of  the  chat- 
tels as  security,  the  instrument  will  be  construed  to  be  a 
mortgage":  Jones  on  Chattel  Mortgages,  sees.  1,  8,  9.  The 
court  adds,  "  In  some  of  our  decisions  expressions  are  used 
which  seem  to  confound  the  distinction  between  legal  and 
equitable   mortgages,  but   tiiere  is  no  case  in  our  reports 
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which  really  conflicts  with  the  principles  declared  in  this 
decision." 

Again,  it  was  said  in  Kyle  v.  Bellenger,  79  Ala.  516,  521, 
that  **  A  lien  created  by  contract,  and  not  sufficient  as  a  legal 
mortgage,  will  generally  be  regarded  as  in  the  nature  of  an 
equitable  mortgage.  The  form  of  the  contract  is  immaterial. 
Though  a  lien  may  not  be  expressed  in  terms,  equity  will 
imply  a  security  from  the  nature  of  the  transaction,  and  give 
it  effect  as  such,  in  furtherance  of  the  agreement  of  tlie  par- 
ties, if  there  appears  an  intention  to  create  a  security.  Says 
Judge  Story,  "If  the  transaction  resolves  itself  into  a  secu- 
rity, whatever  may  be  its  form,  it  is  in  equity  a  mortgage." 
Neither  is  any  particular  form  of  words  necessary  to  the 
reservation  of  a  lien.  Any  words  which  manifest  an  inten- 
tion to  retain  one  will  be  sufficient  in  a  court  of  equity." 

An  equitable  mortgage,  or  lien  in  the  nature  of  a  mortgage, 
is  enforceable  alone  in  equity,  and  a  legal  mortgage,  at  law 
or  in  equity:  Newlin  v.  McAfee,  64  Ala.  357;  Jones  v.  Ander- 
son,  76  Ala.  427,  431;  Alabama  State  Bank  v.  Barnes,  82  Ala. 
607,  620;  Donald  v.  Hewett,  33  Ala.  534;  73  Am.  Dec.  431; 
3  Pomeroy's  Equity  Jurisprudence,  sees.  1233-1237;  Gregory 
V.  Morns,  96  U.  S.  619. 

It  has  been  suggested  in  argument  against  the  idea  of  a 
retention  of  a  lien  of  any  character  by  the  complainant  which 
could  be  made  effective  as  a  security,  that  the  engines,  pumps, 
and  their  connections  became  fixtures  to  the  freehold  and 
incorporated  into  the  system  of  the  water  company,  and 
could  not  be  removed;  but  the  bill  alleges  and  the  proofs 
show  that  the  annexation  of  the  chattels  to  the  realty  were, 
by  the  agreement,  conditional.  It  was  not  intended  on  either 
side  that  they  should  become  permanent  accessions  to  the 
land — converted  into  a  part  of  it — until  two  conditions  were 
complied  with,  viz.,  1.  That  the  engines,  after  being  attached 
as  they  were,  should  be  subjected  to  a  thirty  day  test  to  ascer- 
tain if  they  came  up  to  the  guarantee  '""'  of  their  builders, 
which  they  were  required  to  do  before  Bullock  &  Co.  were 
bound  to  accept  them;  and  2.  Not  before  they  were  paid  for 
if  they  were  found  to  be  satisfactory.  If  they  had  proved  to 
be  failures  they  would  have  had  to  be  removed;  and  so,  if 
not  paid  for,  they  might  also,  according  to  the  agreement,  be 
removed,  if  necessary  in  the  enforcement  of  the  lien  reserved 
for  their  purchase  price;  otherwise,  the  contract  of  the  parties 
would  be  rendered  nugatory. 
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One  of  the  requisites  to  convert  a  chattel  into  a  part  of  the 
realty  is  that  it  must  be  the  intention  of  the  party  making 
the  annexation,  to  make  a  permanent  accession  to  the  free- 
hold, which  will  be  implied,  if  he  erects  such  structures  as 
ordinarily  attach  to  the  land,  without  agreement  to  the  con- 
trary with  the  owner.  But,  reservation  of  the  right  by 
agreement  of  the  parties  is  suflicient  to  remove  a  house,  or 
machinery  or  other  like  erections,  which,  in  their  removal,  do 
not  materially  injure  the  premises:  Harris  v.  Powers,  57  Ala. 
139,  143;  Tillman  v.  De  Lacy,  SO  Ala.  103j  Vannv.  Lunsford, 
91  Ala.  576;  Ware  v.  Hamilton- Br  own  Shoe  Co.,  92  Ala.  145, 
151;  Ewell  on  Fixtures,  sees.  66,  316. 

4.  It  has  been  made  to  appear,  therefore,  that,  so  far  as 
complainant  and  Bullock  &  Co.  are  concerned,  there  was  no 
legal  impediment  in  the  way  of  their  entering  into  a  con- 
tract; that  there  was  nothing  in  the  condition  of  the  prop- 
erty and  the  character  of  the  lien  reserved  which  forbade 
them  to  contract  as  they  did,  and  that,  whether,  as  a  matter 
of  fact,  the  possession  of  the  property  was  retained  by  com- 
plainant or  delivered  to  Bullock  &  Co.  makes  no  difference 
in  the  security,  since  a  court  of  equity  will  enforce  it  in  the 
one  case  as  well  as  in  the  other,  unless  the  security  has  been 
forfeited  by  transactions  outside  of  the  conditions  in  the 
original  contract,  which  defendants  contend  has  been  done 
as  to  Bullock  &  Co.  on  two  grounds,  which  we  consider. 

5.  It  is  contended  that  pump  No.  1  was  fully  paid  for  before 
the  filing  of  the  bill,  and  was,  therefore,  relieved  of  com- 
plainant's lien;  and  that  the  pumps  are  necessary  for  public 
purposes,  and  cannot  be  removed  without  stopping  publio 
works. 

It  is  not  denied  that  twenty-five  thousand  dollars  of  the 
fifty  thousand  dollars  agreed  to  be  paid  for  both  engines  has 
been  paid;  that,  as  the  money  was  paid  in  installments,  as  it 
was  agreed  it  should  be  paid,  it  went  in  payment  of  the  first 
work  done,  and  as  done,  which  was  on  pump  1,  and  that  the 
sums  so  paid  were  in  full  of  the  cost  price  of  that  pump. 
But,  while  this  is  clear,  yet  not  a  word  appears  to  have  been 
said,  when  any  or  all  the  payments  were  made,  that  they 
should  operate  as  a  release  '*®  of  the  lien  on  that  pump,  for 
the  price  of  the  two;  and  the  contract  does  not  provide  for  a 
lien  on  each  pump,  separately,  for  its  own  price,  and  not  for 
the  price  of  both;  but  it  is,  on  the  other  hand,  expressly 
stipulated,  "  that  the  party  of  the  second  part  (complainant) 
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shall  have  a  lien  on  all  of  said  engines  and  connections, 
....  until  the  wliole  amount  of  the  purchase  price  of  said 
engines  and  connections  have  been  fully  paid."  The  lien  was 
upon  the  whole,  and  not  upon  a  part  only,  and  no  part  of  the 
security  has  been  released.  The  construction  contended  for 
would  go  to  the  extent  of  holding  that  where  a  lien  is  given 
in  writing  on  several  articles  sold,  to  secure  the  aggregate 
price  of  all,  it  operates  only  as  a  lien  upon  each  article  sold 
for  its  own  price,  which  we  are  unable  to  sanction. 

6.  The  second  point  mentioned,  that  of  the  forfeiture  or 
loss  of  the  lien  on  account  of  the  public  inconvenience,  is 
equally  untenable.  Public  policy  favors  the  enforcement  of 
debts  and  the  sustaining  of  credit,  public  as  well  as  private. 
"Water-works,  railroads,  gas-works,  and  other  like  enterprises, 
in  which  the  public  are  so  largely  interested,  are  constructed 
mainly  upon  credit,  which  could  not  be  obtained  if  a  lien  or 
mortgage  given  to  secure  the  credit  were  denied  enforcement 
by  the  courts,  because  the  public  would  be  inconvenienced  by 
its  assertion.  Such  a  doctrine  would  be  tantamount  to  the 
appropriation  of  private  property  to  public  use  without  com- 
pensation, which  is  forbidden  by  the  constitution.  If  the 
principle  were  tenable,  it  would  apply  with  as  much  force  to 
the  general  mortgage  given  by  the  water  company  to  secure 
it  bonds,  under  which  some  of  these  defendants  are  claim- 
ing as  against  the  complainant's  lien,  for  its  foreclosure 
might  work  all  the  public  inconvenience  that  the  enforce- 
ment of  complainant's  lien  could  possibly  do:  Hill  v.  La 
Crosse  etc.  R.  R.  Co.,  11  Wis.  214;  Phillips  on  Mechanics' 
Liens,  sec.  182. 

7.  From  what  has  gone  before,  we  may  the  better  inquire 
and  understand  what  rights  third  parties  might  have  acquired 
the  nature  of  such  rights,  and  their  effect  upon  complainant's 
lien. 

From  the  statement  of  facts  it  has  appeared  that  the  water 
company  is  the  principal  debtor  on  the  bonds,  and  is  the 
mortgagor  of  the  real  estate  to  which  the  engines  are  said 
to  be  attached  as  fixtures.  Hooper  &  Co.,  who,  as  agents, 
advanced  the  money  for  Bullock,  and  who  are  his  successors, 
and  Wood  &  Co.  are  holders  of  the  bonds,  the  security  of 
which  will  be  diminished  by  the  enforcement  of  complain- 
ant's lien. 

'■**  The  other  defenses  sot  up  for  these  parties  as  stated 
and  argued  by  their  counsel  are:  1.  That  the  lien  of  com- 
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plainant  is  void  as  to  each  of  them,  because  not  recorded; 
2.  That  Hooper  &  Co.,  as  successors  of  Bullocli,  are  bona  fide 
purchasers  without  notice;  3.  That  Bullock  &  Co.  were  fully- 
paid  by  the  water  company;  4.  That  complainant  did  not 
retain  possession  of  the  pumps,  and  the  bondliolders  had  no 
notice  of  complainant's  lien;  and  5.  That  the  second  pump 
was  erected  after  Bullock  &  Co.  had  conveyed  to  the  water 
company  the  land  to  which  it  was  attached. 

The  real  defense,  which,  if  good,  complainant  must  fail  in 
the  litigation,  and  if  not,  these  defendants  must  fail  is  that 
they  are  bona  fide  purchasers  without  notice. 

8.  So  far  as  the  water  company  may  be  protected  by  such 
a  plea,  it  is  scarcely  worth  the  wliile  to  discuss.  It  does  not 
deny  complainant's  lien,  and  its  notice  of  it.  It  simply  does 
not  admit  tlie  lien  and  notice;  but,  its  attitude  is  that  of  a 
defendant  in  the  interest  of  Hooper  &  Co.,  and  Wood  &  Co. 
For  them,  it  denied  the  said  lien  and  notice  of  it,  and  claims 
in  argument,  that  they  are  bona  fide  purcliasers  without 
notice.  The  water  company  was  driven  by  force  of  the  facts 
to,  and  very  honestly  assumed,  this  attitude  in  the  litigation. 

9.  With  respect  to  this  transaction  the  distinction  between 
Bullock  &  Co.  and  the  water  company  is  purely  formal  and 
fictitious.  Bullock  &  Co.  were  the  water  company  in  every 
thing  but  name.  They  held  the  entire  capital  stock.  The 
entire  issue  of  bonds  under  the  general  mortgage  was  placed 
at  their  disposal.  Without  neglect  of  duty,  the  company 
must  be  presumed  to  have  known  what  Bullock  &  Co.  were 
doing  toward  the  fulfillment  of  their  contract.  The  proofs 
tend  strongly  to  show,  that  the  president,  Dr.  Ketchum,  who 
resided  then  and  afterward  in  Mobile,  had  knowledge  of  com- 
plainant's lien  and  of  its  retention  of  the  possession  of  the 
property  before  Bullock  &  Co.  conveyed  to  the  company  the 
land  on  which  the  engines  are  located,  and  his  deposition 
was  not  taken  to  rebut  proof  of  notice,  for  the  reason,  we  may 
presume,  he  could  not  rebut  it.  A  fact  important  to  be 
proved  for  the  defense,  capable  of  proof,  and  not  proved,  will 
be  presumed  not  to  exist:  Roney  v.  Moss,  74  Ala.  390;  Carter 
V.  Chambers,  79  Ala.  231. 

10.  As  to  the  other  defendants,  for  whom  the  plea  is  set 
up,  two  essentials  are  necessary  to  be  borne  in  mind  for  the 
establishment  of  their  claim:  1.  Tliat  the  pumping-engines 
had  become  fixtures  of  the  real  estate  covered  by  the  mort- 
gage of  the  water  company;  and  2.  That  these  defendants 
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•*®  are  bona  fide  purchasers  of  said  real  estate,  for  value, 
without  notice. 

The  complainant  sets  up  no  equity  against  all,  but  against 
a  part  only,  of  the  property  claimed  to  be  covered  by  the 
mortgage  made  to  secure  the  bonds.  This  litigation  does 
not  raise  the  question  of  protection  of  the  bonds.  These 
might  well  be  entitled  to  protection  against  secret  trusts  if 
any  were  sought  to  be  fastened  on  them,  but  not  to  equities 
attached  to  the  land,  conveyed  to  secure  them.  If  defend- 
ants claim  the  land  as  subject  to  their  mortgage,  by  virtue 
of  their  being  bona  fide  purchasers  of  it,  for  value,  without 
notice  of  complainant's  lien  on  it,  which  was  prior  to  theirs, 
then,  by  their  plea  or  answer,  it  was  incumbent  on  them  to 
make  such  claim  as  to  the  land  itself,  in  the  manner  required 
by  law.  The  defendants  did  make  known  their  claim  to  the 
bonds,  and  how  they  acquired  them  but  whether  in  a  man- 
ner as  full  as  it  is  required  by  law  {Thames  v.  Remhert,  63 
Ala.  561,  572),  we  do  not  find  it  necessary  to  decide;  still,  if 
sufficient  as  to  the  bonds,  the  answers  are  silent  as  to  the 
material  facts  necessary  to  uphold  tiie  claim  of  6ona^(ie  pur- 
chasers of  the  land,  on  which  it  is  claimed  the  engines  were 
attached,  in  a  manner  to  make  them  immovable  fixtures. 
"The  rule  is  settled  in  this  state,  that  in  such  cases  (defense 
of  bona  fide  purchase)  it  is  required  of  a  defendant,  who  is 
a  subpurchaser,  to  aver  in  his  plea  or  answer,  clearly,  dis- 
tinctly, and  without  equivocation,  and  with  proper  circum- 
stantiality of  detail,  the  following  facts:  1.  That  he  is  a 
purchaser  from  one  in  actual  or  constructive  possession,  who 
was  seised  or  claimed  to  be  seised  of  the  legal  title,  at  the 
same  time  briefly  setting  out  substantially  the  contents  of 
the  deed  of  purchase,  with  date,  consideration,  and  parties; 
2.  That  he  purchased  in  good  faith;  3.  That  he  parted  with 
value  paying  money  or  other  valuable  thing,  assuming  a  lia- 
bility, or  incurring  an  injury,  stating  the  nature  of  the  con- 
sideration fully;  4.  That  he  had  no  notice  of  complainant's 
equity,  and  knew  of  no  fact  calculated  to  put  him  on  inquiry, 
either  at  the  time  of  the  purchase,  or  at  or  before  the  time  he 
parted  with  the  consideration":  Hooper  v.  Strahan^  71  Ala. 
75,  79;  May  v.  Wilkinson,  76  Ala.  543,  545;  Gresham  v.  Ware 
79  Ala.  192;  Boone  v.  Chiles,  10  Pet.  211.  In  the  last  case 
cited  the  supreme  court  of  tlie  United  States,  in  announcing 
a  similar  doctrine,  say,  that  the  conveyance  must  be  a  regu- 
lar one;  "for  the  purchaser  of  au  equitable  title  holds  it 
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Bubject  to  the  equities  upon  it  in  the  hands  of  the  vendor." 
And  our  court,  in  Gresham  v.  Ware,  79  Ala.  194,  speaking  of 
the  same  defense,  "**  and  announcing  the  same  doctrine  as 
that  stated  above  from  Hooper  v.  Stralian,  71  Ala.  75,  say  of 
the  party  setting  it  up,  "In  no  appropriate  manner  does  he 
bring  before  the  court  the  claim  of  a  bona  fide  purchaser 
without  notice,  and  his  rights  as  such  must  be  considered  as 
eliminated  from  the  case." 

11.  When  the  general  mortgage  was  made  the  water  com- 
pany had  not  acquired  and  did  not  own  the  legal  title  to  the 
land  to  which  the  engines  are  attached.  The  claim  of  de- 
fendants rests  on  the  extension  of  the  mortgage,  to  "  after- 
acquired  property."  Such  a  mortgage  does  not  pass  the 
legal  title  to  after-acquired  property;  it  is  only  an  equitable 
mortgage,  operative  on  such  property  as  soon  as  it  is  acquired. 
*'  In  other  words  it  seizes  the  property  or  operates  on  it  by 
way  of  estoppel,  as  soon  as  it  comes  into  existence  and  is  in 
the  possession  of  the  mortgagor":  1  Jones  on  Mortgages,  sec. 
152. 

12.  To  the  proposition  that  a  prior  general  mortgage,  which 
in  terms  covered  after-acquired  property,  attached  to  rolling 
stock  as  soon  as  acquired,  to  the  displacement  of  a  contrac- 
tual lien  on  it,  the  supreme  court  of  the  United  States,  by 
Justice  Bradley,  said,  "The  doctrine  is  intended  to  subserve 
the  purposes  of  justice  and  not  injustice.  A  mortgage  in- 
tended to  cover  after-acquired  property  can  only  attach  itself 
to  such  property,  in  the  condition  in  wliich  it  comes  to  the 
mortgagor's  hands.  If  that  property  is  already  subject  to 
mortgages  or  other  liens  the  general  moitgage  does  not  dis- 
place them,  though  they  may  be  junior  to  it  in  point  of  time": 
United  States  v.  New  Orleans  R.  R.  Co.,  12  Wall.  362.  And 
it  was  added,  that  such  a  prior  lien  or  equity  does  not  come 
within  the  reason  of  the  registry  laws,  which  are  intended  for 
the  protection  of  subsequent,  not  prior,  purchasers  and  cred- 
itors. This  court,  touching  the  same  matter,  in  Shorter  v. 
Frazer,  64  Ala.  81,  quotes  approvingly  the  language  of  C.  J. 
Marshall  in  Vattier  y.Hinde,7  Pet.  271,  that,  "The  rules 
respecting  a  purchaser  without  notice  are  framed  for  the  pro- 
tection of  him  who  purchases  a  legal  estate,  and  pays  the 
purchase  money  without  knowledge  of  an  outstanding  equity. 
They  do  not  protect  a  person  who  acquires  no  semblance  of 
title.  Even  the  purchaser  of  an  equity  is  bound  to  take 
notice  of  any  prior  equity."    And  in  the  same  case  the  court 
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hold,  that,  if  the  purchase  is  of  a  mere  equity,  which  can  be 
enforced  only  through  the  instrumentality  of  a  court  of  equity, 
there  is  no  reason  for  a  departure  from  the  general  principle, 
that  priority  in  point  of  time  creates  priority  in  point  of 
right,  and  that  the  '**  transfer  or  conveyance  must  be 
limited  to  the  interest  of  the  grantor:  2  Story's  Equity  Juris- 
prudence, sec.  1228;  1  Jones  on  Mortgages,  sec.  158;  Fosdick 
V.  Schall,  99  U.  S.  235;  Myer  v.  Car  Co.,  102  U.  S.  1;  Cen- 
tral Trust  Co.  V.  Kneeland,  138  U.  S.  414,  423. 

The  chancellor,  in  his  opinion  in  this  case,  used  language 
80  apt  in  this  connection,  we  quote  it  here:  "  If  the  principle 
contended  for  by  respondents  be  law  it  is  unsafe  to  contract 
with  anybody  for  improvements,  and  rely  upon  tiie  improve- 
ments for  a  contract  lien  as  security.  Tlie  landowner,  whose 
property  is  being  improved,  has  only  to  wait  until  the  im- 
provements are  nearly  completed,  and  sell  out  to  some  one 
who  has  given  a  "  walking  mortgage,"  and  the  unsuspecting 
party  will  find  himself  stript  of  his  property  and  security." 

These  defendants  when  they  acquired  the  bonds  parted 
with  the  valuable  consideration  which  they  here  set  up  as  a 
defense.  If  at  that  time  their  vendor,  the  water  company, 
had  no  legal  title,  they  acquired  nothing  more  than  the  title 
their  vendor  afterward  acquired,  subject  to  existing  equities, 
i  13.  The  deed  from  Bullock  &  Co.  to  the  water  company 
was  a  quitclaim  deed.  It  passed  only  such  interest  as  Bul- 
lock &  Co.  had,  subject  to  all  liens  and  encumbrances.  As 
has  been  repeatedly  held,  one  who  holds  under  a  quitclaim 
deed  only  cannot  claim  protection  as  a  6o7ia  fide  purchaser 
without  notice:  Derrick  v.  Brown,  66  Ala.  162;  Smith  v.  Perry, 
56  Ala,  266-269;  McMillan  v.  Rushing,  80  Ala.  402,  407. 

14.  As  to  whether  er  not  defendants  Hooper  &  Co.  and 
"Wood  &  Co.  had  notice  of  complainants'  lien,  as  a  matter  of 
fact,  is  scarcely  open  to  discussion.  As  to  when  they  acquired 
notice  is  the  subject  of  dispute,  and  the  evidence  is  somewhat 
conflicting.  Those  firms,  however,  from  the  very  beginning, 
stood  in  close  and  very  important  business  relations  to  Bul- 
lock &  Co.,  as  respects  the  building  of  the  water  company's 
works,  and  it  was  the  natural  and  businesslike  thing  to  do, 
for  them  to  have  become  fully  informed  in  regard  to  all  of 
Bullock  &  Co's  arrangements  for  carrying  out  their  contract 
with  the  water  company. 

In  June,  1887,  an  agreement  was  entered  into  between 
Hooper  &  Co.  and  Bullock  &  Co.,  in  reference  to  the  furnish- 
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ing  of  moneys  for  the  completion  of  the  water-works  at 
Mobile,  in  specifying,  among  other  things,  that  said  Hooper 
&  Co.,  having  already  procured  advances  to  Bullock  &  Co. 
of  fifty  per  cent  of  the  seven  hundred  and  fifty  thousand  dol- 
lars agreed  to  make  other  advances  to  them  on  the  comple- 
tion of  said  works  and  their  acceptance  by  the  city,  "  clear  of 
all  liens  or  encumbrances  other  than  the  '"•'  first  mortgage 
under  which  the  bonds  on  which  these  advances  are  made 
and  to  be  made." 

On  the  2d  of  October,  1887,  for  considerations  therein  ex- 
pressed, Bullock  &  Co.  agreed  to  give  to  Walter  Wood,  of  the 
firm  of  Wood  &  Co.,  a  controlling  interest  in  the  construction 
of  the  water-works  company,  after  the  moneys  for  which  the 
bonds  specifically  placed  with  Hooper  &  Co.  and  Wood  &  Co., 
together  with  such  expenditures  as  were  necessary  to  pay  for 
the  labor  required  and  to  furnish  the  supplies,  materials,  and 
machinery  for  the  completion  of  the  works,  should  be  paid. 

Said  Walter  Wood  testified  that  the  firm  of  Wood  &  Co. 
were  informed  in  August,  1887,  that  complainant  was  to  fur- 
nish the  engines  and  pumps  to  Bullock  &  Co.,  and  Harry  S. 
Hooper  testified  that  Hooper  &  Co.  were  so  informed  in  Sep- 
tember, 1887,  and  in  that  month  they  show  that  Bullock  & 
Co.  furnished  them  each  with  a  detailed  statement  of  the  esti- 
mated cost  of  the  works,  in  which  was  included  an  item  of 
fifty  thousand  dollars  for  "pumping-engines  to  the  Holly 
Manufacturing  Co." 

By  the  third  item  of  the  "tripartite  agreement"  (between 
Hooper  &  Co.,  Wood  &  Co.,  and  Bullock  &  Co.),  dated  26th 
of  October,  1887,  Wood  &  Co.  agreed  to  complete  the  works 
therein  mentioned,  "according  to  specifications  clear  of  all 
liens  ahead  of  the  securities  held  by  Hooper  &  Co.  with  the 
utmost  diligence  and  without  delay." 

Bullock  testified  that  advances  were  made  to  his  firm,  after 
that  agreement  was  entered  into,  by  Hooper  &  Co.  to  the 
extent  of  two  hundred  thousand  dollars,  and  by  Wood  &  Co. 
for  at  least  one  hundred  thousand  dollars.  He  also  testified 
that  he  furnished  to  Hooper  &  Co.,  between  August  and  Octo- 
ber, 1887,  all  the  papers  relating  to  the  various  plants  in  which 
his  firm  was  concerned,  including  that  at  Mobile,  and  turned 
them  over  to  them;  and  prior  to  October  26,  1887,  the  date 
of  the  tripartite  agreement,  he  called  Walter  Wood's  attention 
to  his  contract  with  complainant,  and  gave  him  a  copy  of  it. 

After  all  this  what  doubt  can  remain  that  these  defendants 
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were  fully  informed  and  had  notice  of  complainants'  lien  on 
the  engines  and  pumps  long  before  the  land  on  which  they 
were  erected  was  conveyed  to  Bullock  &  Co.  by  quitclaim  to 
the  water  company? 

15.  There  is  much  evidence,  also,  tending  strongly  to  show 
that  complainant,  by  its  agents,  was  in  the  open  and  notorious 
possession  of  the  property  from  the  beginning  up  to  the  time 
of  the  filing  of  the  bill.  This  evidence,  however,  was  in  con- 
flict with  much  introduced  by  the  defendants  '**  tending  to 
show  to  the  contrary.  We  will  not  review  it,  since  it  is  un- 
necessary. 

16.  As  to  the  defense  set  up  that  the  second  pump  was 
erected  after  the  conveyance  by  Bullock  &  Co.  to  the  water 
company,  it  is  suflBcient  to  say  that  the  first  engine  and  its 
connections  had  been  placed  on  the  land  before  the  convey- 
ance, and  the  placing  of  the  second  had  been  commenced, 
was  then  going  on,  and  was  soon  thereafter  completed,  and 
that  the  fact  that  some  of  the  parts  of  the  second  engine  were 
attached  after  the  conveyance  cannot  affect  the  question  of 
complainants'  security,  which  was  reserved  upon  the  whole, 
and  not  upon  a  part,  of  the  property.  The  complainant  had, 
as  against  Bullock  &  Co.,  under  their  contract  with  them,  aa 
equity  to  proceed  with  the  completion  of  their  contract,  which 
was  to  put  both  engines  on  the  ground  ready  for  use,  and  this 
equity  a  court  of  chancery  recognizes.  The  water  company 
and  its  mortgagees,  as  we  have  shown,  acquired  only  such 
rights  in  the  land  as  Bullock  &  Co.  had,  subject  to  all  equi- 
ties with  which  it  was  burdened,  including  this  one  of  the 
complainants,  to  complete  its  contract.  In  contemplation  of 
law,  the  complainants'  rights  and  equities  as  to  both  engines 
and  their  connections  are  the  same  as  if  both  had  been  put  in 
place  before  the  date  of  said  conveyance. 

17.  Still  another  defense  is  interposed  that  Bullock  &  Co. 
had  been  fully  paid  by  the  water  company  all  that  it  con- 
tracted to  pay  them,  and,  if  they  did  not  pay  complainant, 
the  bondholders  ought  not  to  be  held  to  lose  a  part  of  their 
property  covered  by  their  mortgages,  concerning  which  it 
need  only  be  said  that  they  had  no  mortgage  which  was  prior 
to  complainants'  lien,  and  if  by  their  carelessness  they  failed 
to  see  that  this  lien,  of  which  there  is  every  reason  to  believe 
they  were  informed,  was  not  paid  oflF  so  as  to  allow  their  mort- 
gap;e  to  become  operative  on  the  machinery  in  question,  it 
Would  be  inequitable  and  against  all  good  conscience  to  re- 
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<iuire  complainant  to  surrender  their  prior  lien  on  it  for  the 
benefit  of  defendants. 

18.  We  deem  it  unnecessary  to  notice  any  other  questions 
raised,  or  the  objections  to  evidence  with  which  the  case  is 
burdened,  because  on  the  legal  evidence  in  the  cause  the  com- 
plainant is  entitled  to  recover. 

The  demurrer  to  the  bill  was  properly  overruled,  and  it 
is  our  judgment  that  the  decree  of  the  chancery  court  bo 
affirmed.  

MoRTQAOKS — EqirrrABLE — How  Created. — A  mortgage  defectively  exe- 
cuted, or  an  imperfect  attempt  to  create  a  mortgage  upon  specifio  property, 
for  the  purpose  of  securing  a  debt,  will  create  a  specific  lien  upon  the  prop- 
erty intended  to  be  mortgaged:  Pe.er8  v.  McLaughlin,  88  Cal.  294;  22  Am. 
St.  Rep.  306,  and  note.  A  conveyance,  assignment,  or  other  instrument 
transferring  an  estate  is  considered  in  equity  a  mortgage  if  originally  in- 
tended as  security  for  the  payment  of  money,  whether  such  intention 
appears  from  the  instrument  or  not:  Camphell  v.  Roddy,  44  N.  J.  Eq,  244; 
€  Am.  St.  Rep.  889.  See  the  monographic  note  to  Hutzler  v.  Phillips,  4  Am. 
St.  Rep.  696-708,  for  a  thorough  discussion  of  this  subject. 

FiXTURK3 — Intent. — The  chief  test  by  which  to  determine  whether  an 
article  is  a  fixture  is  to  inquire  whether  the  party  annexing  it  intended  it 
to  be  a  permanent  accession  to  the  freehold:  Fijield  v.  Farmers'  Nat.  Bank, 
148  111,  163;  39  Am.  St.  Rep.  166,  and  note. 

Fixtures — Effect  of  Agreemen  r3  as  to. — The  character  of  property  aa 
real  or  personal  may  be  fixed  by  contract  with  the  owner  when  the  article 
is  placed  in  position,  but  such  contract  cannot  affect  the  rights  of  innocent 
purchasers:  Hopeicell  Mills  v.  Taunton  Sav.  Bank,  150  Mass.  519;  15  Am. 
St.  Rep.  235,  and  note;  TibbeUs  v.  norm,  65  N.  H.  242;  23  Am.  St.  Rep. 
31,  and  note.  See,  also,  the  note  to  Fijield  v.  Farmers'  Nat.  Bank,  39  Am. 
St.  Rep.  172. 

Quitclaim  Deeds  —  Bona  Fide  Purchasers.  —  One  who  buys  realty 
under  a  quitclaim  deed  from  his  immediate  grantor  is  not  a  bonajide  pur- 
cliaser  as  to  outstanding  and  adverse  equities  and  interests  agiinst  his 
grantor  shown  by  the  record,  or  which  might  have  been  discovered  by  rea- 
•onable  diligence:  Pleasants  v.  Blodgett,  39  Neb.  741;  42  Am.  St.  Rep.  624, 
and  note. 
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Nbootiabls  Instrouknts  —  Bona  Fids  Purchaskr. — Thi  Holdbr  ow 
Nrqotiablb  Papbb  as  Collateral  Security  for  a  Pbe-existino 
Debt  is  not  a  bona  fide  bolder  for  value,  nor  entitled  to  protection 
against  equities  and  defenses  existing  between  prior  parties,  of  wbich 
he  bad  no  notice. 

Neqotiablb  Instruments  Assigned  beforb  Maturity,  nnless  payable  to 
bearer,  or  indorsed,  are  subject  in  the  hands  of  the  assignee,  until  the 
debtor  is  notified  of  the  assignment,  to  the  same  equities  as  would  have 
affected  the  assignor. 

Nbgotible  Instruments — Forbearancb  as  Consideration  fob  Trans* 
FER  OF  Collateral. — The  transfer  of  a  mortgage  note  as  collateral 
security  in  consideration  of  indulgence  granted  on  the  mortgage  debt 
does  not  make  the  transferee  a  bona  fide  purchaser  or  holder,  unless 
there  is  such  a  clear,  definite,  and  certain  agreement  as  to  the  terms 
and  time  of  such  forbearance  as  to  constitute  an  independent  consider- 
ation for  the  transfer. 

Nequtiable  Instruments — Effect  of  Payment  of  Mortqaob  Note. — 
The  payment  by  the  mortgagor  to  the  mortgagee  of  the  mortgage  note, 
either  before  or  after  maturity,  without  notice  of  its  transfer,  protects 
the  former,  provided  the  note  is  uou- negotiable,  against  suit  thereon 
by  the  transferee,  although  the  note  was  not  produced  and  delivered  at 
the  time  it  was  so  paid.  The  burden  of  proof  is  on  the  transferee  to 
show  that  the  mortgagor  had  notice  of  the  transfer  before  the  payment 
was  made. 

Nkgotiable  Instruments — Notice  of  Transfer. — A  Letter  Containing 
Notice  of  the  transfer  of  a  note,  sent  postage  prepaid  and  to  the 
proper  office,  properly  addressed  to  the  maker  of  the  note  and  never 
returned,  makes  only  a  ftrima  fade  case  of  notice,  which  is  overcome 
by  the  positive,  unequivocal,  and  unimpeached  denial  of  the  maker 
that  he  ever  received  notice  of  such  transfer. 

Nbooi'Iable  Instruments— Transfer. — No  Presumption  Exists  that  the 
payee  of  notes  secured  by  mortgage  has  transferred  tliem,  before  acquir- 
ing the  equity  of  redemption  from  the  mortgagor.  One  purchasing 
from  such  payee  is  not  ciiargeable  with  notice  that  such  notes,  although 
not  due,  have  been  assigned  unless  the  mortgage  shows  upon  its  face 
the  negotiable  character  of  such  notes,  in  wliich  event  it  may  be  in- 
cumbent on  the  purchaser  to  inquire  as  to  whether  they  have  beea 
assigned. 

Negotiable  Instruments — Assignment  of  Mortgage  Note  as  Collat- 
eral— Purchase  of  Mortgaged  Premises  without  Notice. — If  land 
is  mortgaged  to  secure  the  payment  of  a  note,  the  character  of  which 
is  not  shown  by  the  mortgage,  atid  the  mortgagor  pays  off  the  mort- 
gage to  and  procures  its  cancellation  by  the  mortgagee  without  notice 
of  the  transfer  of  the  note,  and  without  its  surrender,  and  then  sells 
the  mortgaged  premises  to  a  purchaser  in  good  faith  under  representa- 
tions by  tiie  mortgagee  that  lie  is  the  owner  of  the  mortgage  note  which 
has  been  temporarily  mislaid,  an  assignee  of  such  note  from  the  mort- 
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gagee  without  indorsement,  and  as  collateral  security  for  an  antecedent 
debt,  cannot  subject  the  land  to  the  payment  of  such  note.  Under 
such  circumstances  the  fact  that  the  note  was  not  produced  and  sur- 
rendered at  the  time  of  its  payment  does  not  put  the  mortgagor  or  pur- 
chaser on  inquiry  so  as  to  lead  to  the  notice  of  such  assignment. 

Lane  &  White  and  W.  R.  Houghton^  for  the  appellant. 
Ward  &  John,  for  the  appellee. 

439  Stone,  C.  J.  Many  of  the  assignments  of  error  are 
based  on  the  objections  of  appellant  to  portions  of  the  testi- 
mony offered  by  appellee.  Without  ruling  specifically  on 
the  objections  the  chancery  court  rendered  a  decree  on  the 
merits  in  favor  of  appellee.  We  shall  consider  only  the  sub- 
stantial controversy  as  shown  by  the  record,  and,  in  doing  so, 
will  look  alone  to  the  legal  testimony  to  determine  whether 
or  not  it  authorizes  the  decree  from  which  the  appeal  is 
taken. 

440  The  conttoversy  as  it  comes  before  us  in  this  record  is 
mainly  one  of  fact,  and  arises  out  of  the  following  circum- 
stances: In  December,  1886,  Vann  sold  and  conveyed  a  tract 
of  land  near  Birmingham,  Alabama,  to  Harriett  Moore,  in  con- 
sideration of  the  sum  of  $4,000,  of  which  $1,333.33  was  paid 
cash,  and  for  the  balance  Mrs.  Moore  and  her  husband  exe- 
cuted and  delivered  their  two  joint  notes  for  $1,333.33  each, 
both  dated  December  27,  1886,  payable,  respectively,  at 
twelve  and  twenty-four  months  from  date  and  secured  by  a 
mortgage  on  the  land.  The  mortgage  recites  an  indebtedness 
of  $2,666,  one-half  due  December  27,  1887,  and  the  other 
due  December  27,  1888,  and  was  duly  recorded.  On  the  first 
day  of  June,  1887,  Vann  transferred  the  first  of  said  notes  to 
Marbury  as  collateral  security  for  an  antecedent  debt  owing 
by  the  former  to  the  latter. 

It  is  claimed  by  appellee  that  notice  of  this  transfer  was 
given  by  his,  Marbury 's,  attorney  to  Mrs.  Moore,  at  the  time 
of  the  transfer,  or  shortly  thereafter,  by  a  letter  addressed  to 
her  at  Birmingham  or  Avondale  (the  witness  being  uncer- 
tain vvhicli),  but  stating  that  the  envelope  had  liis  name 
printed  thereon,  and  that  the  letter  was  never  returned  to 
him. 

Afterward,  to  wit,  October  24,  1887,  Mrs.  Moore,  believing 
she  would  not  be  able  to  nieet  the  notes,  and  before  either  of 
them  had  malnred,  sold  the  property  to  the  Woodlawn  Cem- 
etery Company  for  $4,158.     Of  this  sum  $358  was  paid  to' 
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her  in  cash,  and  $3,800  in  stock  of  said  company;  $1,000  of 
the  stock  she  retained,  and  the  reniaining  $2,800  of  stock 
was,  contemporaneously  with  its  payment  to  her,  transferred 
by  her  to  Vann.  Vann,  Mrs.  Moore,  Erswell,  and  Nash  were 
present  at  the  conclusion  of  the  trade,  the  two  latter  being 
respectively  president  and  secretary  of  said  Woodlawn  Cem- 
etery Company.  When  the  money  and  stock  were  paid, 
Vann  agreed  to  go  at  once  to  the  courthouse  and  cancel  the 
mortgage  on  the  records.  He  also  stated  that  the  mortgage 
and  notes  were  at  his  oflBce,  and  requested  Mrs.  Moore  to  go 
with  him  from  Erswell's  office  to  his  office  where  he  would 
deliver  the  papers  to  her.  Mrs.  Moore  and  Nash  both  went 
with  Vann  to  his  office,  where  he  got  the  mortgage  and  one 
of  the  notes  (the  last  note),  and  gave  them  up  to  Mrs.  Moore, 
Baying  that  the  other  note  (the  one  in  controversy)  was  mis- 
laid and  that  he  would  get  it  for  her  in  a  day  or  two.  He 
gave  Mrs.  Moore  a  receipt  against  the  last-mentioned  note, 
in  which  receipt  it  is  recited  that  the  note  was  then  in  the 
hands  of  W.  C.  Ward,  but  it  does  not  appear  that  this  re- 
ceipt was  shown  to  Nash  or  that  he  knew  of  this  recital  *** 
therein.  Vann  afterward  made  various  excuses  for  not 
delivering  up  the  note.  Mrs.  Moore  denies  ever  having  re- 
ceived notice  of  the  transfer  of  the  note,  and  the  Woodlawn 
•  Cemetery  Company  also  denies  notice  that  appellee  held  the 
note  or  claimed  any  interest  in  it,  and  also  of  all  the  facts 
that  might  put  it  on  inquiry. 

Vann  did  not  in  fact  cancel  the  mortgage  on  the  records  for 
some  months  after  the  payment;  he,  on  one  occasion,  told 
Mrs.  Moore  that  he  had  done  so,  but  she,  finding  the  state- 
ment to  be  false,  required  him  to  go  to  the  records  with  her 
and  make  the  proper  entry  of  satisfaction.  He  is  not  exam- 
ined by  either  party  as  a  witness. 

The  question  argued  by  counsel  as  to  yvhether  or  not  the 
note  transferred  by  Vann  to  Marbury  is  negotiable  is  not  a 
material  one  for  several  reasons.  In  the  first  place  it  was 
transferred  to  Marbury  as  collateral  security  for  an  ante- 
cedent debt  Vann  owed  him.  The  doctrine  in  this  State  is 
that  the  holder  of  negotiable  paper  as  collateral  security  for 
a  pre-existing  debt  is  not  a  bona  fide  holder  for  value,  nor 
entitled  to  protection  against  equities  and  defenses  existing 
between  prior  parties,  of  which  he  had  no  notice,  but  that 
such  paper  is  open  in  the  hands  of  sucli  holder  to  all  the 
defenses  which  could  have  been  made  njrainst  it  while  in  the 
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hands  of  the  original  owner:  First  Nat.  Bank  v.  Johnston,  97 
Ala.  655. 

In  the  next  place  it  nowhere  appears  from  the  record  that 
the  note  was  indorsed  by  Vann  to  Marbury,  so  as  to  carry 
the  legal  title.  Even  negotiable  paper  assigned  before  ma- 
turity, unless  payable  to  bearer,  or  indorsed,  will  be  subject 
in  the  hands  of  the  assignee,  until  the  debtor  is  notified  of 
the  assignment,  to  the  same  equities  as  woujd  haye  affected 
the  party  from  whom  it  was  received.  The  rule,  in  such 
cases,  applicable  to  both  non-negotiable  and  negotiable  paper, 
has  been  well  stated  as  follows:  "When  the  written  evidence 
of  indebtedness  is  non-negotiable  or  overdue,  indorsement 
will  not  obviate  the  necessity  of  notice;  but,  when  negotiable 
paper  requiring  indorsement  is  assigned  by  delivery,  notice 
has  been  held  necessary  to  perfect  the  assignment":  Wade 
on  Notice,  sec.  442. 

It  is  true  the  testimony  tends  to  show  that  the  transfer  of 
the  note  as  collateral  was  in  consideration  of  indulgence 
granted  by  Marbury  to  Vann  on  the  debt  for  the  security  of 
which  the  note  was  so  transferred,  but  the  testimony  does 
not  show  such  a  clear,  definite,  and  certain  agreement  either 
as  to  the  terms  or  time  of  the  forbearance,  as  to  constitute 
an  independent  consideration  for  the  transfer  which  would 
4*2  give  the  transferee  the  rights  of  a  bona  fide  holder  for 
value  without  notice.  Whether  or  not,  therefore,  the  note  in 
controversy  was  or  was  not  negotiq.ble  paper,  the  whole  ques- 
tion is  one  of  notice. 

Did  Mrs.  Moore,  before  or  at  the  time  of  making  payment 
of  the  note  to  Vann,  have  notice  of  the  transfer  of  the  note  to 
Marbury?  And  did  the  Woodlawn  Cemetery  Company,  at 
the  time  or  before  making  payment  of  the  purchase  money 
to  Mrs.  Moore  and  to  Vann,  have  notice  of  such  transfer  or 
of  any  fact  sufficient  to  put  it  on  inquiry? 

In  the  absence  of  notice  to  Mrs.  Moore  of  the  transfer  of 
tlie  note  to  Marbury  the  payment  made  by  her  to  Vann 
would  be  a  complete  protection  to  her  against  this  suit,  not- 
withstanding the  note  was  not  produced  and  delivered  up  at 
the  time  of  such  payment. 

In  Hart  v.  Freeman,  42  Ala.  568,  we  said:  "The  maker  of 
a  promissory  note,  not  negotiable,  may  pay  the  same  to  the 
payee  after  its  maturity,  even  though  the  note  be  not  pro- 
duced and  delivered  up  at  the  time  of  payment,  provided 
the  maker  has  had  no  notice  of  the  indorsement  or  transfer 
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of  the  note  to  a  third  person.  And  such  payment  would  be 
a  valid  and  competent  defense  against  the  note,  should  it 
afterward  appear  and  suit  be  brought  thereon  against  the 
maker  by  another  holder."  It  was  further  held  in  that  case 
that  the  burden  of  proof  rests  upon  the  plaintiff  in  the  action, 
the  defendant  having  proved  the  payment,  to  show  that  the 
defendant  had  notice  of  the  transfer  or  indorsement  before 
the  payment  was  made.  We  cannot  perceive  that  the  fact 
that  payment  of  the  note  in  controversy  was  made  before 
maturity  takes  the  case  without  the  influence  of  the  decision 
in  Hart  v.  Freeman,  42  Ala.  568. 

The  testimony  in  the  record  shows  that  both  Mrs.  Moore, 
the  maker  of  the  note,  and  the  Woodlawn  Cemetery  Com- 
pany deny  all  notice  of  the  transfer  of  the  note  by  Vann  to 
Marbury.  On  the  other  hand,  W.  C.  Ward,  attorney  for 
Marbury,  testifies  that  he  notified  Mrs.  Moore  of  the  transfer 
of  the  note  to  Marbury  at  the  time,  or  shortly  after,  it  was 
made,  by  addressing  her  and  her  husband  a  letter  through 
the  postoffice  at  Birmingham  or  Avondale  (the  latter  accord- 
ing to  the  best  of  his  recollection),  and  that  the  letter  was 
never  returned  to  him,  although  the  envelope  in  which  it  was 
inclosed  had  his  name  and  address  thereon. 

If  we  may  take  judicial  cognizance  of  the  postal  regulation 
or  custom  to  return  undelivered  letters  to  sender,  when  there 
is  a  printed  or  written  request  to  that  effect  and  the  address 
of  the  sender  on  the  envelope,  we  cannot  consider  •*■*'  this 
testimony  as  satisfactory  or  conclusive  on  the  question  of 
notice  of  the  transfer  of  the  note  in  the  face  of  Mrs.  Moore's 
positive  denial  of  notice,  and  the  further  fact  that  the  burden 
of  proof  rests  upon  the  comphiinant  to  establisii  notice.  In 
the  first  phice  the  witness  does  not  state  the  postage  was  pre- 
paid on  liis  letter.  In  the  second  place  it  appears  from  Mrs. 
Moore's  testimony  tliat  she,  at  the  time  the  letter  was  sent, 
received  her  letters  from  the  Birmingham  postoffice  instead 
of  at  Avondale  where  she  resided.  In  the  third  place,  if  it 
had  been  stated  by  Mr.  Ward  that  his  letter  was  sent  post- 
age prepaid,  and  to  the  proper  office,  it  would  simply  have 
made  out  a  pritna  facie  case  of  notice,  which  is  overcon)e  by 
the  positive  and  unequivocal  denial  of  Mrs.  Moore  that  she 
ever  had  notice  of  such  transfer.  We  discover  nothing  in 
the  testimony  which  disentitles  her  to  full  credit  as  a  witness, 
and,  in  accepting  her  denial  of  having  received  notice,  we  do 
not  in  any  wise  discredit  the  testimony  of  Mr.  Ward.     TIjo 
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testimony  of  the  two  can  be  reconciled  upon  the  theory  that 
Mr.  Ward's  letter  went  to  the  postoffice  at  Avondale,  where 
Mrs.  Moore  was  not  accustomed  to  receive  her  letters,  or  that 
the  letter  was  not  prepaid,  or  was  lost  in  the  Birmingham 
postoffioe,  or  delivered  to  some  person  who  failed  to  hand  it 
to  her. 

Appellee  further  insists,  however,  that  both  Mrs.  Moore 
and  the  Woodlawn  Cemetery  Company  were  either  notified 
of  the  transfer  of  the  note  or  acquired  knowledge  of  facts 
sufficient  to  put  them  on  inquiry  at  the  time  the  payment  by 
Mrs.  Moore  was  made  and  the  purchase  by  the  Woodlawn 
cemetery  was  concluded;  that  the  receipt  itself,  given  by 
Vann  to  Mrs.  Moore  on  that  occasion,  recited  that  the  note 
in  controversy  was  then  in  the  hands  of  W.  C.  Ward. 

A  careful  review  of  the  testimony  fails  to  satisfy  us  that 
this  contention  is  supported  by  the  proof.  On  the  contrary, 
Mrs.  Moore  swears:  "Vann  did  not  say  my  note  was  out 
when  he  made  the  trade,  but  said  so  when  he  delivered  my 
paper.  When  I  delivered  the  deed  to  Erswell,  Vann  did  not 
tell  me  that  the  note  was  out.  The  note  was  handed  me  in 
Vann's  office.  I  never  heard  him  say  any  thing  in  presence 
of  Erswell  about  the  note  being  out,  and  nothing  in  that  of 
Nash  except  in  his  office."  Nash,  in  his  testimony,  shows 
that  the  money  and  stock  were  paid  to  Mrs.  Moore  and  the 
deed  delivered  by  her  to  Erswell  in  his  office  before  Mrs. 
Moore.  Nash  and  Vann  went  to  tiie  hitter's  office,  and  we 
think  it  appears  this  was  all  done  on  the  faith  of  Vann's 
statement  that  the  notes  and  mortgage  were  in  his  office. 
Nash  says,  "Mr.  Erswell,  Mr,  Vann,  Mrs.  Moore,  and  myself 
were  the  ***  parties  present  at  Mr.  Erswell's  office  when  the 
payment  was  made.  The  notes  and  mortgage  were  at  Mr. 
Vann's  office,  so  he  said  at  the  time.  I  went  up  to  Mr.  Vann's 
office  with  Mrs.  Moore  when  she  received  one  note  and  the 
mortgage,  I  think;  she  also  received  a  receipt  for  the  other 
note  which  he  said  was  then  misplaced,  but  he  would  sur- 
render it  in  a  day  or  so.  Later  on  he  made  various  state- 
ments as  to  the  note,"  etc.  And  again,  on  cross-examination, 
he  says,  "  I  was  present  when  Mrs.  Moore  executed  the  deed 
to  the  W.  C.  Co.  Mrs.  Moore  was  paid  $358  cash,  and  $3,800 
in  stock,  and  she  paid  Vann  $2,800  stock;  the  W.  C.  Co.  paid 
him  nothing.  After  the  stock  had  been  transferred  to  Vann 
by  Mrs.  Moore  she  demanded  the  notes  from  Vann,  and  she 
went  up  to  Vann's  office  to  get  them,  but  she  only  received 
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one  and  a  receipt  for  the  other.  He  said  that  note  was  then 
misplaced,  and  promised  to  deliver  it  to  her  in  a  day  or  so; 
am  quite  sure  he  did  not  say  it  was  in  Ward's  hands  or  any 
other  person's  hands  at  that  time." 

Erswell  is  also  examined,  and  corroborates  Nash  as  to  the 
conclusion  of  the  trade  at  Erswell's  office,  and  the  statement 
then  made  by  Vann  that  the  notes  were  at  his  office,  and  the 
fact  that  Vann,  Mrs.  Moore,  and  Nash  left  Erswell's  office  to 
go  to  Vann's  office.  We  cannot  discover  from  the  testimony 
that  Nash  read  the  receipt  given  by  Vann  to  Mrs.  Moore  for 
the  note  in  controversy,  or  that  Nash  there  learned  any  fact 
which  would  have  put  him  on  inquiry,  unless  it  was  the  one 
fact  that  the  note  here  in  suit  was  not  actually  produced  and 
surrendered. 

So  far  as  the  Woodlawn  Cemetery  Company  is  concerned, 
it  not  appearing  that  the  receipt  showing  that  the  note  was 
then  in  Ward's  hands  was  shown  to  Nasi),  we  think  the  state- 
ments made  by  Vann,  in  the  hearing  of  Nash,  both  at  that 
time  and  at  Erswell's  office,  that  the  note  was  mislaid  and 
would  be  surrendered  in  a  day  or  two,  disarmed  all  suspicion 
on  Nash's  part  that  the  note  had  been  transferred.  Indeed, 
if  inquiry  had  been  excited,  of  whom  would  he  have  made 
it?  He  could  not  have  gone  out  into  the  community  gener- 
ally to  make  such  inquiry.  He  could  have  gone  to  no  one 
except  to  the  mortgagor  and  mortgagee,  and  it  is  apparent 
that  inquiry  of  either  of  them  would  have  been  unavailing  in 
the  light  of  the  testimony  in  this  record.  And,  so  far  as  Mrs. 
Moore  is  concerned,  it  may  be  said  that  the  statements  of 
Vann  to  her  before  and  accompanying  the  delivery  of  the 
receipt  for  the  note,  might  justly  be  said  to  have  disarmed 
any  suspicion  which,  without  such  statements,  the  recital  in 
the  receipt  that  the  ***  note  was  in  Ward's  hands  ought  to 
have  excited  in  her  mind:  Brown  v.  Blydenburgh,  7  N.  Y. 
142-146;  57  Am.  Dec.  506. 

It  is  to  be  observed  this  receipt  does  not  recite  that  the 
note  liad  been  transferred  to  Ward,  but  that  it  was  in  his 
hands.  If  this  recital  stood  alone  it  may  be  it  was  sufficient 
to  put  Mrs.  Moore  on  inquiry,  and  that  she  would  be  charge- 
able with  notice  of  all  facts  inquiry  from  Ward  would  have 
elicited;  but,  in  connection  with  Vann's  statements  at  tlie 
time  of  the  payment,  and,  also,  accompanying  the  delivery 
of  the  receipt,  the  most  natural  inference  Mrs.  Moore  could 
have  drawn  fruni  such  recital  in  the  receipt  would  have  been 
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that  the  note  was  in  Ward's  hands,  not  as  transferee,  but  as 
agent  for  Vann,  and  that  it  had  been  mislaid. 

We  see  no  escape  from  the  conclusion  that  Vann's  decla- 
rations and  conduct  were  intended,  and  naturally  had  the 
effect,  to  quiet  suspicion  and  prevent  inquiry  by  Mrs.  Moore 
and  the  officers  of  the  Woodlawn  Cemetery  Company,  and 
sufficiently  excused  their  failure  to  demand  the  production 
and  surrender  of  the  note:  Brown  v.  Blydenburgh,  7  N.  Y.  142; 
57  Am.  Dec.  506;  1  Jones  on  Mortgages,  sec.  791;  Van  Keu- 
ren  v.  CorHns,  6  Thomp.  &  C.  355. 

The  question  with  which  we  have  mainly  to  deal,  in  this 
case,  is  not  whether  the  mortgage  can  be  enforced  as  to  this 
note  against  Mr.  and  Mrs.  Moore,  or  whether  they  are  liable 
personally  to  Marbury  on  the  note,  but  whether  the  note  is 
enforceable  in  this  suit  as  a  lien  on  the  land  as  against  the 
Woodlawn  Cemetery  Company,  the  purchaser  of  the  land. 
Its  attorney  examined  the  title  and  found  no  encumbrance 
except  the  mortgage  from  Mrs.  Moore  and  her  husband  to 
Vann  securing  the  two  notes.  So  far  as  the  record  showed, 
therefore,  Vann  was  the  proper  party  to  whom  payment  of 
the  mortgage  debt  should  be  made,  and  who  had  the  right  to 
cancel  the  mortgage.  In  Ogle  v.  2'urpin,  102  111.  148,  it  is 
said:  "There  is  no  presumption  of  law  that  the  payee  of 
notes  secured  by  mortgage  has  transferred  the  notes  before 
purchasing  the  equity  of  redemption  from  the  mortgagor, 
and  a  person  taking  a  mortgage  from  the  payee  will  not  be 
held  chargeable  with  notice  that  the  notes  secured  in  the 
first  mortgage,  although  not  due,  have  been  assigned,  but  he 
may  rely  upon  the  record  as  showing  title  in  his  mortgagor." 
This  we  think  to  be  the  correct  rule,  except  where  the  mort- 
gage shows  upon  its  face  the  negotiable  character  of  the  notes 
it  secures,  in  which  event  it  might  be  incumbent  on  a  subse- 
quent purchaser  to  inquire  as  to  whether  the  notes  have  been 
assigned:  Keohane  v.  Smith,  97  111.  156;  1  Jones  on  Mort- 
gages, sec.  814. 

446  i^j^g  mortgage  before  us  does  not  describe  the  notes  or 
otherwise  indicate  their  character.  In  the  absence  of  proof 
of  notice  to  the  Woodlawn  Cemetery  Company  of  the  trans- 
fer of  the  note  to  Marbury,  or  of  facts  sufficient  to  put  it  on 
inquiry,  the  principles  which  govern  the  respective  rights 
of  Marbury  and  said  company  in  this  controversy  may  be 
briefly  stated  as  follows:  By  the  transfer  of  the  note  from 
Vann  to  Marbury,  under  the  circumstances  above  shown,  the 
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latter  acquired  an  interest  in  the  mortgage  security  which  he 
was  entitled  to  assert  as  against  both  the  mortgagor  and  the 
mortgagee  so  long  as  the  security  subsisted.  This  being  so, 
the  cancellation  of  the  mortgage  on  the  records  by  Vann,  it 
cannot  be  doubted,  was  a  fraud  upon  the  rights  of  Marbury, 
and  the  hitter's  rights  remained  unaffected  as  against  all  par- 
ties participating  in,  or  cognizant  of,  the  fraud. 

But  as  between  Marbury  and  the  Woodlawn  Cemetery 
Company  the  question  here  presented  is  whether  Marbury's 
rights  are  such  that  they  can  be  asserted  against  a  bona  fide 
purchaser  from  the  mortgagor,  who,  without  notice  of  the 
claim  of  Marbury,  has  parted  with  its  money,  relying  upon 
the  payment  and  cancellation  of  the  only  claim  upon  the 
land  disclosed  by  the  record,  and  which  payment  was  made 
to,  and  cancellation  made  by,  the  party  whom  the  record 
showed  to  be  the  proper  party  for  such  purposes. 

As  we  have  said,  the  transfer  of  the  note  vested  in  Mar- 
bury no  legal  title  to  the  land,  but  simply  an  equity.  The 
legal  title  to  the  conditional  estate  in  the  land  remained  in 
Vann  as  fully  after  the  transfer  as  before.  This  legal  title, 
it  may  be,  he  held  in  trust  for  Marbury  to  the  extent  of  the 
note  held  by  the  latter,  but  it  was  a  trust  not  appearing 
from  the  mortgage  itself,  or  by  any  rjscord,  but  a  latent  trust 
which  could  not  affect  the  riglits  of  bona  fide  purchasers,  who, 
in  ignorance  of  its  existence,  relied  on  the  acts  and  declara- 
tions of  the  mortgagee  witliin  the  scope  of  his  apparent 
powers  as  legal  owner  of  the  mortgage;  and  any  such  acts 
of  the  mortgagee  as  would  work  an  estoppel  as  against  him 
would  be  equally  effective  against  the  holder  of  a  latent 
equity  arising  from  contract  with  the  mortgagee:  Swartz  v. 
Leist,  13  Ohio  St.  419. 

Without  discussing  the  question  further  our  conclusion  is, 
that  Marbury,  being  a  holder  of  the  note  as  collateral  secu- 
rity for  an  antecedent  debt,  and  the  mortgage  failing  to  show 
that  the  note  was  negotiable,  and  the  payment  of  the  entire 
mortgage  debt  having  been  made  by  Mrs.  Moore,  and  the 
purcliase  made  by  the  Woodlawn  Cemetery  Company,  '**' 
without  notice  by  either  of  the  transfer  of  the  note,  and  in 
reliance  upon  the  fact  that  the  payment  was  made  to,  and 
the  surrender  of  the  mortgage  by,  the  party  whom  the  rec- 
ord showed  was  the  proper  party,  and  who  then  represented 
himself  as  the  owner  of  the  note,  and  that  it  was  temporarily 
mislaid,  such  payment  and  purchase  defeat  the  right  of  the 
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transferee,  Marbury,  to  subject  the  land  to  the  payment  of 
the  note,  notwithstanding  the  failure  of  Mrs.  Moore  and  the 
officers  of  the  Wood  lawn  Cemetery  Company  to  require  the 
production  and  surrender  of  the  note  at  the  time  of  such  pay- 
ment and  purchase. 

The  decree  of  the  chancery  court  is  not  in  accordance  with 
our  conclusion.  It  is  therefore  reversed,  and  a  decree  will  be 
here  rendered  denying  relief  to  the  complainant  in  the  court 
below,  and  dismissing  the  bill  of  complaint. 

Reversed  and  rendered.     

Negotiable  Instruments  Taken  as  Collateral  SBCURrrT — Rights 
OF  Holdeks. — A  bona  fide  holder  of  commercial  paper  transferred  as  col- 
lateral security  for  a  debt  created  either  before  or  at  the  time  of  the  trans- 
fer is  entitled  to  enforce  payment  thereof  without  regard  to  equities 
existing  between  prior  parties  of  which  he  had  no  notice:  Crump  v.  Berdan, 
97  Mich.  293;  37  Am.  St.  Rep.  345,  and  note;  to  the  same  eflFect,  Rosemond 
V.  Oraham,  54  Minn.  323;  40  Am.  St.  Rep.  336.  See  further  the  extended 
note  to  Origysv.  Day,  32  Am.  St.  Rep.  712,  and  National  Batik  Y.  Dakin, 
54  Kan.  656;  45  Am.  St.  Rep.  299. 

Negotiable  Instruments — Assignment  before  Maturity. — Negotiable 
paper  negotiated  for  value  before  maturity  to  a  bona  fide  holder  is  not  sub- 
ject to  any  defense  available  against  the  payee  nor  to  any  setoflF  or  recoup, 
ment:  First  Nat.  Bank  v.  Slaughter,  98  Ala.  602;  39  Am.  St.  Rep.  88,  and 
note.  Bona  fide  holders  of  negotiable  notes  taken  for  value  before  maturity 
can  recover  thereon  although  they  take  them  under  circumstances  which 
ought  to  excite  the  suspicions  of  prudent  men:  Second  Nat.  Bank  v.  Mor- 
gan, 165  Pa.  St.  199;  44  Am.  St.  Rep.  652,  and  note. 

Negotiable  Instruments. — Forbearance  to  sue  for  the  collection  of 
an  existing  debt  is  not  a  sufficient  consideration  to  support  a  transfer  of  a 
negotiable  instrument  to  secure  the  original  debt,  so  as  to  cut  out  a  defense 
existing  against  such  paper  as  between  the  original  parties  thereto  unless 
there  was  a  valid  promise  to  forbear  for  some  specific  time:  Smith  v.  Bibber, 
82  Me.  34;  17  Am.  St.  Rep.  464,  and  especiallj'  note.  See,  also,  Davia  v. 
Stout,  126  Ind.  12;  22  Am.  St.  Rep.  565,  and  note. 

Negotiable  Instruments  Secured  by  Lien — Right  of  Bona  Fidk 
Holders. — An  innocent  holder  for  value  and  before  maturity  of  negotiable 
notes  secured  by  mortgage  takes  the  notes  8«  well  as  the  security  freed 
from  equities  arising  between  prior  holders  and  the  mortgsgor  or  inortgageei 
Nashville  Trust  Co.  v.  Smythe,  94  Tenn.  513;  45  Am.  St.  Rep.  748,  and 
Dote,  with  the  cases  collected. 
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Banks  and  Banking— Dl'tt  of  Depositor  to  Examinb  Pass-book  and 
Vouchers. — A  depositor  in  a  bank,  wlio  sends  his  pass-book  to  be  writ- 
ten up,  and  receives  it  back  with  entries  of  credits  and  debits,  and  hU 
paid  checks  as  vouchers  for  the  latter,  is  bound  personally,  or  by  aa 
authorized  agent  and  with  due  diligence,  to  examine  the  pass-book  and 
vouchers  and  report  to  the  bank  without  unreasonable  delay  any  ei  rors 
which  may  be  discovered  in   them.     Failing  to  do  so  to  the  injury  of 
the  bank,  he  cannot  afterward  dispute  the  correctness  of  the  balance 
shown  by  the  pass-book,  and  is  liable  to  the  bank  for  any  loss  sustained 
by  it 
Banks  and  Banking — Liability  of   Depositor   for  Acts  of  Agent^ 
Notice  to  Agent  as  Noticb  to  Principal. — A  depositor  in  a  bank, 
who,  after  having  his  pass-book  written  up  by  the  bank  and  receiving  it 
back  with  entries  of  debits  and  credits  and  his  paid  checks  as  vouchers 
for  the  former,  has  such  pass-book  and  vouchers  examined  by  bis  agent, 
who  has  forged  a  part  of  such  checks,  is  chargeable  with  the  facta 
witliin  the  knowledge  of  such  agent  at   the  time  of  such  examination, 
and  which  should  have  been  communicated  to  the  bank. 
Agency  —  Notice  to  Dishonest  Agent  as  Notice  to  Principal.  —  A 
principal  is  chargeable   with   knowledge   of   such  facts  as  his  agent, 
whether  honest  or  dishonest,  acquires  while  acting  within  the  scope  of 
his  business. 
Banks  and  Banking — Forged  Checks. — A  bank  is  bound  to  know  tlia 
signature  of  its  depositors,  and  the  payment  of  a  forged  check,  however 
skillfully  executed,  cannot  be   debited  against  the  depositor  if  he  is 
wholly  free  from  neglect  or  fault. 
Banks  and  Banking— Forged  Checks— Measure  of  Liability  of  De- 
positor. — Damages   sustained  by  a   bank  through  the  payment  of  a 
forged  check  as  the  result  of  negligence  by  the  depositor  is  the  extent 
of  the  measure  of  the  liability  of  the  latter  to  the  bank. 
Account  Rendered — Presumption. — An   account  rendered,  to  which  no 
objection  is  made  after  a  reasonable  time  allowed  for  examination,  is 
taken  in  law  to  be  prima  facie  correct.     This  presumption  may  be 
overcome  by  proof. 
BiNKS    AND    Banking  —  Forged  Checks  —  Liability  of  Depositor. — 
Though  a  depositor  by  his  negligence  has  become  liable  for  a   forged 
check  paid  by  his  banker,  yet,  if  the  latter  has  recovered  thereon  from 
the  forger,  the  liability  of  such  depositor  is  only  tiie  amount  remaining 
after  deducting  from  the  check  the  sum  received  from  the  forger. 
Banks  and  Banking  —  Forged  Checks  —  Notice  to  Dki'ositor  —  Lia- 
bility OF  Hank. — If  several  checks  are    forged  by   the  agent  of   the 
depositor  and  paid  by  the  bank,  after  he  is  cliargeable  with  notice  that 
his  agent  is  guilty  of  such  forgeries,   he   is  estopped  from  asserting  a 
claim  against  the  bank  for  the  money  paid  on  such  checks  by  it. 
Banks  and  Banking  —  Forged   Checks  —  Negligence  of   Depositor  — 
Liability  of  Bank. — A  depositor  furnished  witli  monthly  statements 
of  his  account  with    the   bank   cannot   recover   money  paid  by  it  on 
forged  checks  after  he  is  chargeable  with  notice  of  such  forgeries  and 
fails  to  notify  the  bank  thereof. 
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fiAKKS  AND  Banking — Forged  Checks — Liability  op  Bank. — A  bank 
depositor  cannot  charge  the  bank  with  the  full  amount  paid  oat  on  a 
forged  check  simply  on  the  ground  that  the  stubs  on  his  check-book 
show  no  similar  amount,  if  such  book  shows  a  stub  corresponding  in 
number  but  for  a  less  amount,  and  it  is  also  shown  tliat  the  forger  who 
had  access  to  such  book  sometimes  altered  checks  by  inserting  a  larger 
amount  than  that  shown  by  the  stub,  and  the  depositor  is  unable  to 
distinguish  between  the  genuine  and  forged  stubs. 

Banks  and  Banking — Forged  Ohecks— Liability  of  Bank. — A  bank 
which  has  repaid  to  a  depositor  the  amount  paid  out  on  forged  checks, 
after  the  depositor  is  guilty  of  negligence  in  failing  to  notify  it  of  such 
forgeries,  can  set  up  such  payment  as  a  counterclaim  in  an  action  by 
the  depositor  to  recover  the  amount  paid  by  the  bank  on  forged  checks 
prior  to  his  negligence. 

Banks  and  Banking— Forged  Checks — Evidence.— In  an  action  by  a 
depositor  against  a  bank  to  recover  the  amount  paid  out  by  it  on  forged 
checks  he  may  be  asked  to  point  out  the  genuine  checks  from  a  pack- 
age partly  genuine  and  partly  forged,  but  bis  inability  to  do  so  is  not 
conclusive  against  him. 

Witnesses — Nonexpert  Opinion — Handwriting. — The  rule  which  pro- 
hibits a  nonexpert  from  giving  an  opinion  based  upon  a  comparison  of 
handwriting  has  no  application  when  the  party  whose  name  is  signed 
ia  himself  being  examined  as  to  whether  the  signature  is  his  or  not. 

E.  K.  Campbell,  for  the  appellant. 

B.  M.  Allen,  for  the  appellee. 

*®"  Coleman,  J.  The  plaintiff,  Allen,  a  depositor,  sued  to 
recover  money  which  had  been  paid  by  the  defendant  bank 
upon  checks  to  which  plaintiff's  name  had  been  forged  by 
his  clerk  Tomlin.  The  forgeries  covered  a  period  extending 
from  about  the  5th  of  September,  1890,  to  March  4,  1891, 
at  which  latter  point  of  time  the  forgeries  were  first  actually 
known  to  the  depositor.  It  was  a  rule  of  the  bank,  about 
once  a  month,  to  post  up  the  depositor's  pass-book  and  ren- 
der him  a  statement,  showing  the  deposits  and  checks  and 
the  balance.  This  rule  was  observed  regularly  in  this  case, 
and  the  forged  checks,  with  other  vouchers,  were  delivered 
to  the  depositor  monthly  from  September  1890,  to  March 
4,  1891,  with  his  pass-book.  The  material  defense  of  the 
defendant  is  stated  in  its  special  pleas  marked  D  and  E, 
the  former  of  which,  after  stating  the  rule  of  the  bank  and 
the  rendition  of  the  monthly  statement,  and  facta  to  show  it 
acted  with  due  care,  avers  that  the  plaintiff  was  negligent 
in  his  duty  in  not  making  proper  examination  of  the  monthly 
accounts  rendered  the  plaintiff,  and  vouchers,  which  would 
have  led  to  the  discovery  of  the  forgeries,  and  prevented  the 
cone^equent  loss    to   defendant.     The   latter  plea  (E)  avers 
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substantially  tbat  defendant  was  furnished  with  the  means 
in  the  pass-book  and  vouchers  to  detect  the  forgeries,  and 
was  80  chargeable  with  notice  thereof,  and  a  neglect  of  duty 
on  the  part  of  the  plaintiff  to  the  defendant  in  not  discover- 
ing the  forgeries  and  informing  the  defendant  in  time  to 
prevent  the  successful  repetition  <jf  forgeries  and  subsequent 
loss  to  defendant. 

***  The  court  overruled  a  demurrer  to  these  two  pleas,  and 
issue  was  joined  upon  them.  The  case  was  tried  without 
Die  intervention  of  a  jury,  and  judgment  rendered  for  the 
plaintiff,  from  which  judgment  the  defendant  appeals. 

It  will  be  seen  from  this  statement  of  the  pleadings  that 
the  defendant  received  the  benefit  of  the  principle  of  law 
invoked  by  the  defendant  in  pleas  D  and  E,  that  a  depositor 
owes  a  duty  to  the  bank  to  examine,  within  a  reasonable 
time  and  with  due  care,  the  account  rendered  in  the  pass- 
book and  the  vouchers  returned  by  the  bank  to  the  depositor. 
We  will  refer  to  this  principle  again.  As  the  court  found  for 
the  plaintiff  it  must  have  found  that  the  plaintiff,  under  the 
facts,  was  not  negligent,  and  was  not  chargeable  with  knowl- 
edge of  the  forgeries  in  time  to  have  prevented  loss  to  the 
defendant,  in  consequence  of  forgeries  perpetrated  after  the 
return  of  prior  forged  checks  to  the  depositor  with  his  pass- 
book. 

Were  the  conclusions  of  the  court  authorized  by  the  evi- 
dence? If  as  a  matter  of  law,  as  is  insisted  by  the  plaintiff 
Allen,  that  the  depositor  owed  no  duty  to  the  bank  to  exam- 
ine the  vouchers,  then  the  conclusion  of  the  court  must  be 
sustained,  upon  this  principle,  however  negligent  the  depositor 
may  have  been  in  his  examinations  of  the  pass-book  and 
vouchers.  On  this  proposition  the  authorities  are  not  in  har- 
mony. The  case  of  Weisser  v.  Denison,  10  N.  Y.  69,  61  Am. 
Dec.  731,  may  be  considered  as  an  authority  sustaitiing  the 
proposition  that  a  depositor  owes  no  duty  to  the  bank,  in  the 
matter  of  the  examination  of  the  pass-book  and  vouchers. 
In  the  same  line,  but  not  so  positive,  may  be  cited  Welsh  v. 
German-American  Bank,  73  N.  Y.  424;  29  Am.  Rep.  175; 
Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209;  38  Am.  Rep. 
501;  Mamvfacturers'  Nat.  Bank  v.  Barnes,  65  111.  69;  16  Am* 
Rep.  576. 

In  the  case  of  Frank  v.  Chemical  Nat.  Bank,  84  N.  Y.  209, 
38  Am.  Rep.  501,  we  observe  the  court  uses  this  language: 
"It  does  not  seem  to  be  unreasonable,  in  view  of  the  char- 
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acter  of  business  and  the  custom  of  banks,  to  surrender  its 
vouchers,  on  the  periodical  writing  up  of  the  account  of  its 
depositors,  to  exact  from  'the  latter  some  attention  to  the 
account  when  it  is  made  up,  or  to  hold  that  the  negligent 
omission  of  all  examination  may,  when  injury  has  resulted 
to  the  bank  which  it  would  not  have  suffered,  if  such  exami- 
nation had  been  made,  and  the  bank  had  received  timely 
notice  of  objections,  preclude  the  depositor  from  afterward 
questioning  its  correctness."  In  a  yet  later  case,  Shipman  v. 
Bank  of  New  York,  126  N.  Y.  318,  22  Am.  St.  Rep.  821,  by  a 
careful  reading,  it  will  be  seen,  that  while  the  court  held  to 
the  rule  that  the  bank  must  know  the  signatures  of  its  de- 
positors, and  must  ascertain  at  its  peril  that  the  payee  has 
in  fact  *®*  indorsed  the  check,  it  does  not  affirm  the  rule 
that  a  depositor  owes  no  duty  to  the  bank  to  examine  the 
account  and  checks  returned.  On  the  contrary,  the  conclu- 
eion  of  the  court  is  rested  upon  the  fact  that  the  agent  of  the 
depositor,  whose  duty  it  was  to  examine  the  account  as  stated 
and  the  checks  returned,  did  his  duty  fully,  and  that,  notwith- 
standing the  performance  of  his  duty  in  this  respect,  the  for- 
geries escaped  detection.  In  the  case  last  cited  {Shipman  v. 
Bank  of  New  York,  126  N.  Y.  318,  22  Am.  St.  Rep.  821)  the 
facts  show  that  it  was  not  the  duty  of  the  forger,  who  was  also 
in  the  employment  of  the  plaintiff,  to  examine  the  pass-book 
and  vouchers,  but  this  duty  devolved  lipon  another  employee. 
These  New  York  cases  were  fully  reviewed  in  the  case  of 
Leather  Manufacturers*  Bank  v.  Morgan,  117  U.  S.  96,  in  which 
a  different  rule  is  declared,  and  it  is  held  that  "A  depositor 
in  a  bank,  who  sends  his  pass-book  to  be  written  up  and  re- 
ceives it  back  with  entries  of  credits  and  debits  and  his  paid 
checks  as  vouchers  for  the  latter,  is  bound  personally,  or  by 
an  authorized  agent  and  with  due  diligence,  to  examine  the 
pass-book  and  vouchers,  and  report  to  the  bank  without  unrea- 
sonable delay  any  errors  which  may  be  discovered  in  them; 
and  if  he  fails  to  do  so,  and  if  the  bank  is  thereby  misled  to 
its  prejudice,  he  cannot  afterward  dispute  the  correctness  of 
the  balance  shown  by  the  pass-book. 

The  case  of  Dana  v.  National  Bank,  132  Mass.  156,  was  one 
in  which  one  Piper,  the  clerk  of  the  plaintiff,  erased  the  name 
of  the  payee  and  inserted  the  name  of  "bearer,"  and  himself 
received  the  money.  This  check  was  returned  with  the  pass- 
book and  monthly  statement  as  a  voucher.  The  court  uses 
this  language:  "The   plaintififs  owed  to  the  defendant  the 
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duty  of  exercising  due  diligence  to  give  it  information  that 
the  payment  was  unauthorized,  and  tliis  included  due  dili- 
gence not  only  in  giving  notice  after  knowledge  of  the  for- 
gery but  also  due  diligence  in  discovering  it.  If  the  plaintifls 
knew  of  the  mistake,  or  if  they  had  that  notice  of  it,  wliich 
consists  in  the  knowledge  of  facts,  which  by  the  exercise  of 
due  care  and  diligence  will  disclose  it,  tliey  failed  in  their 
duty;  an  adoption  of  the  check  and  ratification  of  the  pny- 
ment  will  be  implied."  And  in  the  case  of  Weinstein  v. 
National  Bank  of  Jefferson,  6Q  Tex.  88,5  Am.  St.  Rep.  23, 
the  rule  was  distinctly  recognized,  that,  if  loss  or  injury 
resulted  to  the  bank  in  consequence  of  the  negligence  of  the 
depositor  to*  examine  the  account  and  voucliers  within  a  rea- 
sonable time,  which  duty  if  performed  would  have  led  to  the 
detection  of  forged  checks,  and  prevented  the  loss,  such  neg- 
lect of  duty  was  available  to  the  bank  in  a  suit  by  *®'  the 
depositor  to  recover  the  amount  of  the  forged  checks.  So  in 
the  case  of  De  Feriet  v.  Ba7ik  of  America^  23  La.  Ann.  310,  8 
Am.  Rep.  597,  it  was  held  that  adepositer  should  not  recover 
the  amount  of  a  second  forged  check,  he  having  failed  to 
denounce  as  a  forgery  a  previous  check  forged  by  his  book- 
keeper, of  which  the  depositor  had  knowledge,  and  failed  to 
disclose  the  forgery  of  the  first  check  to  the  bank.  Other 
cases  might  be  cited.  The  weight  of  authority  and  the  best- 
considered  cases  hold,  that  the  depositor  owes  a  duty  to  the 
bank;  and,  when  the  character  of  the  business,  the  relations 
of  the  depositor  and  bank  to  each  other,  and  the  purpose  for 
which  at  prescribed  intervals  the  account  is  stated,  and  pass- 
book and  vouchers  (the  evidence  of  the  bank)  delivered  to 
the  depositor,  are  taken  in  consideration,  the  conclusion  of 
these  authorities  is  supported  by  sound  reason  and  just  prin- 
ciples. 

Does  the  evidence  show  such  omission  of  duty  on  the  part 
of  the  plaintifif  as  to  make  him  liable,  and  did  loss  result 
proximately  to  the  defendant  from  such  omission  ?  The  evi- 
dence shows  tliat,  on  each  occasion  after  the  return  of  the 
pass-book  and  checks,  the  plaintiff,  with  the  assistance  of  his 
clerk  Tomlin,  the  forger,  examined  the  account  as  rendered^ 
and  the  checks,  or  vouchers.  We  may  conclude  the  evidence 
shows  that  the  plaintiff  himself  personally  was  without  fault 
in  this  respect,  and,  but  for  the  fact  that  his  clerk  Tomlin 
was  the  forger,  the  false  checks  would  have  been  discovered 
by  the  examinations  which  were  in  fact  made.     The  evi- 
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dence  shows  that  in  these  examinations  Tomlin  either  called 
from  the  pass-book,  and  the  plaintiff  the  checks,  or  vice  versa^ 
and  Tomlin,  knowing  when  a  forged  entry  or  check  was 
reached,  answered  in  such  a  way  as  to  deceive  the  plaintiff. 
Tomlin  the  clerk  and  forger  had  knowledge  of  the  forged 
checks.  Was  such  knowledge  of  the  agent  chargeable  to  his 
principal? 

The  case  of  Dana  v.  National  Bank,  132  Mass.  156,  holdi^ 
that  the  principal  is  chargeable  with  notice  under  such  cir- 
cumstances, and  we  are  of  opinion  the  conclusion  is  sup- 
ported by  reason  and  sound  principles  of  law. 

It  is  clear  that  in  forging  the  checks  Tomlin  did  not  act 
within  the  scope  of  his  authorit}',  but  upon  what  principle 
can  it  be  said  that  in  the  matter  of  examining  the  pass-book 
and  vouchers  he  was  not  acting  within  the  scope  of  his  au- 
thority? He  was  appointed  and  directed  by  the  plaintiff  to 
■do  this  very  thing.  If  Tomlin  had  not  been  the  forger,  and  in 
no  maimer  interested  in  concealing  the  forgeries,  and,  in 
making  the  examination  of  the  pass-book  and  vouchers,  had 
**■*  discovered  that  numbers  of  the  checks  were  forgeries 
•committed  by  other  persons,  would  not  sucli  knowledge  on 
his  part  be  chargeable  to  the  principal  ?  Tlie  law  is,  that  the 
principal  is  chargeable  with  the  knowledge  of  such  facts  as 
the  agent  acquired  acting  within  the  scope  of  his  business. 
Is  the  rule  to  be  changed  because  of  the  dishonesty  of  the 
agent?  His  dishonesty  cannot  change  his  relationship  to 
his  principal,  to  the  detriment  of  tliird  parties.  If  the  duty 
■would  have  been  within  the  scope  of  an  honest  clerk  it  is 
none  the  less  within  the  scope  of  duty  of  a  dishonest  clerk. 
We  have  held  that  it  was  tlie  duty  of  the  depositor,  by  him- 
self or  an  authorized  agent,  to  examine  the  account,  and 
voucliers  or  checks.  If  the  agent  employed  by  him  to  per- 
form this  duty  is  culpably  negligent,  is  not  the  principal  to 
be  held  liable  for  such  want  of  due  care  on  the  part  of  the 
«gent  ?  Or  if  the  agent,  in  making  such  examination,  detects 
palpable  forgeries,  is  not  the  principal  chargeable  with  the 
knowledge  of  his  agent  ?  It  can  make  no  difference  that  the 
agent  himself  was  the  forger,  and  did  not  act  within  the  scope 
■of  his  authority  in  perpetrating  the  forgery.  He  was  acting 
within  the  scope  of  his  employment  in  the  examination  of 
the  vouchers,  and  it  then  bec;ime  his  duty  to  his  employer 
to  make  known  the  forgery,  as  much  so  as  if  the  forgeries  had 
been  perpetrated  by  some  other  person,  which  were  discovered 


86  First  National  Bank  v.  Allen.     [Alabama, 

by  him  in  the  examination  made.  Our  opinion  is  that  un- 
der the  circumstances  the  plaintiff  was  chargeable  with  the 
facts  within  the  knowledge  of  his  agent  and  clerk  at  the  time 
of  the  examination  of  the  pass-book  and  vouchers,  and  which 
should  have  been  communicated  to  the  principal  or  the  bank. 
Certainly  the  bank  should  not  suffer  because  of  the  fact  that 
plaintiff's  dishonest  clerk  prevented  the  plaintiff  from  doing 
his  duty  to  the  bank:  Daiia  v.  National  Bank,  132  Mass.  156. 
What  is  the  proper  measure  of  relief  to  which  the  bank  is 
entitled  in  such  cases?  Some  of  the  courts  have  held  that,  if 
injury  results  to  the  bank  by  the  negligence  of  the  depositor, 
he  will  be  held  to  have  adopted  and  ratified  the  payment  of 
the  forged  checks. 

By  others,  under  like  circumstances,  the  doctrine  of  estop- 
pel has  been  applied,  and  the  depositor  held  to  be  estopped 
from  asserting  a  claim  to  the  money  paid  on  the  forged 
checks.  We  do  not  think  that  either  the  doctrine  of  ratifi- 
cation or  estoppel  can  be  applied  as  a  just  and  equitable 
principle  in  all  cases.  Ratification  refers  to  a  past  act  or 
transaction,  and,  as  now  being  considered,  refers  to  tlie  unau- 
thorized act  of  an  agent,  or  the  adoption  of  a  past  act  or 
transaction  as  his  own  act,  made  or  executed  by  another  who 
***  was  not  an  agent.  It  would  strain  the  doctrine  of  ratifi- 
cation to  hold  that  a  person  had  ratified  or  adopted  as  his 
own  the  unauthorized  act  of  another,  of  which  he  had  no  in- 
formation, or  which  was  promptly  repudiated  as  soon  as 
brought  to  his  knowledge.  So  where  a  bank  pays  a  forged 
check  drawn  in  the  name  of  one  of  the  depositors,  and  the 
depositor  is  wliolly  free  from  neglect  or  fault,  the  bank  owes 
the  amount  to  the  depositor.  There  was  no  act,  omission  to 
act,  or  silence,  in  such  a  case  on  the  part  of  the  depositor, 
which  induced  the  bank  to  pay  the  forged  check,  or  influ- 
enced the  action  of  the  bank  in  the  payment  of  the  check. 
No  principle  of  the  law  of  estoppel  can  be  invoked  by  the 
bank  against  the  depositor  under  such  circumstances.  The 
depositor  owed  the  bank  a  duty,  which  was  to  examine  the 
pass-book  and  vouchers  with  reasonable  care  and  diligence. 
If  the  depositor  failed  in  liis  duty  in  this  respect,  and  the 
bank  was  injured  in  consequence  of  such  omission  of  duty, 
the  depositor  became  liable  to  the  bank  for  all  such  damage. 
The  extent  of  tiie  liability  of  the  depositor  is  commensurate 
with  the  loss  sustained  in  consequence  of  his  neglect  of  dutv, 
no  more,  no  less.    It  would  be  unjust,  unfair  to  the  depositor. 
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not  sanctioned  by  any  correct  principle  of  law,  to  permit  the 
bank  to  invoke  the  doctrine  of  ratification  or  estoppel  which 
would  exempt  the  bank  from  all  liability  incurred  by  its  own 
neglect  in  the  payment  of  the  forged  check,  and  in  many 
cases  inflict  upon  the  d'^positor  a  greater  loss  than  that 
caused  to  the  bank  by  his  neglect  of  duty.  The  damages 
sustained  by  the  bank  as  the  result  of  neglect  of  duty  by  the 
depositor  are  as  susceptible  of  proof  and  measurement,  aa 
arise  in  any  other  case  of  breach  of  duty  imposed  by  contract. 
The  pleadings  maybe  framed  to  present  the  issue  in  a  proper 
manner. 

An  account  rendered,  to  which  no  objection  is  made  after 
a  reasonable  time  allowed  for  examination,  will  be  held  in  law 
as  prima  facie  correct,  but  the  presumption  may  be  over- 
come by  proof,  either  when  the  debtor  is  sued  upon  the 
account,  if  there  is  an  error  to  his  prejudice,  or  by  the  plain- 
tiff by  suing  for  the  proper  amount.  An  action  for  money 
had  and  received  is  not  barred  in  this  state  until  six  years 
have  expired,  and  up  to  that  time  a  stated  account  is  open 
to  rectification  upon  proof.  Neither  will  the  fact  that  the 
bank  has  by  mistake  omitted,  from  the  account  rendered 
and  vouchers  returned,  a  proper  charge,  prevent  the  bank, 
within  any  reasonable  time,  from  correcting  the  error  and 
recovering  back  the  omitted  check,  no  injury  having  resulted 
to  the  depositor.  Although  a  depositor  may  have  failed  in 
****  his  duty  in  not  making  the  examination  of  his  pass- 
book and  vouchers,  or  did  not  exercise  due  care  in  the  exam- 
ination, or,  having  knowledge  of  a  forged  clieck,  failed  to 
make  it  known  to  the  bank,  and  thereby  become  liable  to  the 
bank  for  an  omission  of  duty,  yet  if,  after  this  liability  has 
accrued,  the  forger  is  arrested  and  the  money  in  whole  or  in 
part  is  recovered  by  the  bank,  the  damage  to  the  bank  by 
reason  of  the  negligence  of  the  depositor  is  not  the  whole 
amount  wrongly  paid  out  on  the  forgery,  but  the  difference 
between  that  amount  and  the  amount  recovered  back  by  the 
bank.  So,  also,  if  the  depositor  makes  timely  discovery  of 
the  forgery  and  discloses  il  to  the  bank,  the  bank  is  liable  for 
the  whole  amount  of  the  forged  check  to  the  depositor,  not- 
withstanding by  all  diligence  the  bank  failed  to  realize  any 
thing  from  the  forger.  The  correct  principles  by  which  the 
respective  liabilities  of  the  bank  and  depositor  are  deter- 
mined are  these:  The  bank  is  bound  to  know  the  signature 
of  its  depositors,  and  the  payment  of  a  forged  check,  how- 
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ever  skillfully  executed,  cannot  be  debited  against  the  depos- 
itor. From  the  relations  the  depositor  and  the  bank  bear 
to  each  other  there  is  a  duty  also  upon  the  depositor  to 
examine  his  account  and  vouchers,  and  to  make  known  to 
the  bank  any  improper  vouchers  or  charges  returned,  and 
where  injury  results  to  the  bank  from  the  failure  of  the 
depositor  to  do  his  duty  in  this  respect  the  law  holds  the 
depositor  liable  for  such  injury,  the  result  of  the  depositor's 
omission. 

These  principles  of  law  apply  in  the  present  case  to  the 
forged  checks  which  were  paid  by  the  bank  in  the  first 
instance,  and  before  the  plaintiff  was  chargeable  with  knowl- 
edge of  the  forgery.  Their  application  violates  no  established 
rule  of  law,  gives  neither  an  undue  advantage  cf  the  other, 
and  holds  both  responsible  for  the  obligations  growing  out  of 
their  respective  relations  to  each  other. 

The  evidence  shows  that  several  checks  were  forged  by 
Tomlin  and  paid  by  the  bank  subsequent  to  the  time  that 
Allen,  tlie  plaintiflf,  was  chargeable  with  notice  that  his  clerk 
was  making  such  unauthorized  use  of  his  name.  As  to  all 
Bunh  subsequent  payments  of  forged  checks  the  bank  is 
entitled  to  invoke  the  equitable  doctrine  of  estoppel.  As  to 
these  it  may  be  fairly  said  the  bank  was  induced  to  pay  and 
did  pay  in  consequence  of  the  silence  of  the  plaintiff,  when 
it  was  his  duty  to  speak.  The  bank  was  misled  to  its  injury 
by  the  fault  of  the  depositor.  A  very  interesting  and  instruc- 
tive collection  of  leading  cases  on  the  questions  under  ***'' 
consideration  may  be  found  in  the  26th  volume  of  American 
Law  Review  for  March  and  April,  1892,  page  274. 

We  cannot  believe  from  the  evidence  that  if  the  plaintiflf 
had  promptly  made  known  to  the  bank  the  forgeries  of  his 
clerk,  at  the  time  he  was  chargeable  with  a  knowledge  of 
their  existence,  the  subsequent  forgeries  could  have  been  suc- 
cessfully carried  out.  The  evidence  shows  that  upon  this 
discovery  of  the  forgery  the  plaintiff  had  Tomlin  arrested, 
but  his  arrest,  and  even  his  conviction,  would  not  necessarily 
reimburse  the  bank  or  exclude  the  doctrine  of  estoppel,  and, 
as  to  the  subsequently  forged  checks,  we  cannot  see  that  the 
bank  was  under  any  obligation  to  prosecute  the  forger.  As 
to  the  subsequent  forged  checks  the  fault  was  with  the  de- 
positor. 

Our  conclusion  is,  the  evidence  supported  the  special  plea 
E  of  the  defendant.     We  are  of  opinion  the  court  erred  in 
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arriving  at  the  balance  of  monej  due  the  plaintiff.  The  evi- 
dence is  not  as  clear  as  it  might  be  made,  but,  as  we  under- 
stand the  record,  it  shows  that  the  forged  checks,  the  cause  of 
the  present  action,  had  been  abstracted  from  the  plaintiff's 
book,  presumably  by  his  clerk,  who  had  access  to  it  and  the 
vouchers  at  all  times.  The  plaintiff  had  a  check-book  with 
marginal  space  on  which  was  entered  the  number  of  the 
check,  the  name  of  the  payee,  the  amount  of  check  and  date, 
and,  when  the  check  was  taken  off,  the  stub  showed  these 
memoranda,  and  plaintiff  testified  that  he  was  careful  in 
every  instance  before  signing  the  check  to  see  that  it  cor- 
responded with  the  stub.  The  balance  against  the  bank 
ivas  ascertained  by  charging  to  the  bank  payments  made 
on  checks  for  which  there  were  no  corresponding  amounts 
entered  on  the  stub  of  plaintiff's  check-book.  Under  the 
evidence  in  this  case  we  do  not  think  this  was  sufficient 
data  upon  which  to  base  a  charge,  for  the  following  reasons: 
Tomlin,  introduced  as  a  witness  by  plaintiff,  testified  ''that 
he  frequently  filled  out  the  stubs,  and  also  the  checks  for 
plaintiff's  signature,  but  that  he,  Tomlin,  had  no  authority 
to  sign  plaintiff's  name;  that  several  times  in  attempting  to 
sign  plaintiff's  name  he  had  not  made  what  he  considered  a 
skillful  forgery,  and  he  destroyed  such  checks  without  utter- 
ing them,  and  that  tl)e  stubs  corresponding  with  such  checks 
were  left  in  the  check-book  filled  out."  "That  sometimes 
when  he  committed  a  forgery  he  wrote  the  stub  for  one 
amount  and  the  check  for  a  different  amount."  It  seems 
that  neither  the  plaintiff,  nor  the  witness  Tomlin,  by  an 
examination  of  the  stub  of  the  check-book,  could  point  out 
the  instances  in  which  forged  checks  were  uttered.  ****  The 
defendant's  evidence  showed  that  his  cash-book  did  not  dis- 
close to  whom  the  money  on  checks  was  paid,  but  only  the 
date  and  amount;  "  that  there  were  tiie  same  number  of 
stubs  on  the  plaintiff's  check-book  as  there  were  of  charges 
on  the  bank-book,  but  the  several  sums  on  the  stubs  were  not 
the  same,  but  usually  smaller  than  the  ciiarges  on  the  bank- 
book." Ordinarily  it  would  seem  that  the  plaintiff  ought 
to  be  able  to  ascertain  to  whom  he  was  indebted  and  the 
amount  of  such  indebtedness;  and,  if  he  did  not  have  the 
data  himself,  the  payee,  as  shown  by  the  stub  on  the  check- 
book, was  competent  to  testify,  and  ouglit  to  be  examined  on 
tills  point.  If  a  genuine  check  was  signed,  and  the  amount 
raised  by  Tomlin,  and  the  payee,  in  fact,  received  the  amount 
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due  him,  the  drawer's  loss  would  be  the  difference  between 
the  amount  expressed  in  the  check  as  originally  drawn  and 
the  amount  paid  by  the  bank  and  charged  to  the  drawer. 
We  do  not  know  that  any  such  case  exists,  but,  in  view  of 
the  evidence  that  the  checks  paid  by  the  bank  were  returned 
as  vouchers  to  plaintiff,  and  while  in  his  possession  were  lost 
or  stolen,  and  as  plaintiff,  by  an  examination  of  the  stubs  of 
bis  check-book  alone,  could  not  determine  which  were  genu- 
ine and  which  were  false  checks,  and  as  there  were  stub 
entries  corresponding  in  number  but  not  in  amounts  to  those 
paid  by  the  bank,  and  as  the  plaintiff's  clerk  and  witness, 
himself,  was  the  forger  and  testified  that  sometimes  the  check 
was  altered  by  inserting  a  larger  amount  than  entered  on  the 
stubs  of  the  check-book,  we  are  of  opinion  the  payees  of  the 
check  as  shown  by  the  stub  should  have  been  examined,  if 
within  the  jurisdiction  of  the  court.  Without  some  proof 
that  the  depositor  did  not  owe  and  draw  checks  as  shown  in 
the  stubs  the  court  was  hardly  authorized  to  charge  the 
bank  with  the  full  amount  of  a  payment,  simply  because 
the  stub  of  the  check-book  showed  no  corresponding  amount, 
when  there  was  a  stub  which  corresponded  in  number  but  for 
a  less  amount.  If  the  stub  corresponding  in  number  was 
conclusive  to  show  the  check  was  forged,  because  the  check 
called  for  a  larger  amount  than  the  stub,  it  would  not  follow 
from  this  fact  alone  that  the  stub  also  was  a  forgery.  There 
should  be  other  evidence  introduced  on  this  point.  The  evi- 
dence shows  that  when  Tomlin  was  arrested  in  March,  1891, 
he  then  had  on  his  person  eight  of  the  last  forged  checks. 
In  ignorance  of  the  fact  that  the  bank  had  knowingly  paid 
forged  checks  drawn  by  Tomlin  covering  a  period  from  Sep- 
tember 7th,  previous  to  the  date  of  these  forged  checks,  the 
bank  promptly  made  good  to  the  depositor  ***  the  amount 
of  the  eight  checks  found  on  the  person  of  Tomlin.  If  the 
payment  of  these  eight  checks  by  the  bank  resulted  from 
the  omission  of  duty  on  the  part  oi  the  plaintiff  properly  to 
examine  his  pass-book  and  vouchers  prior  to  that  time,  and 
his  neglect,  if  he  was  guilty  of  such  neglect,  in  not  making 
known  to  the  bank  the  existence  of  previous  forged  checks, 
and  if  the  money  was  paid  under  a  mistake  of  fact,  without 
notice,  there  is  no  legal  reason  why  the  amount  of  the  eight 
checks  do  not  constitute  the  basis  of  a  counterclaim,  avail- 
able to  the  defendant  under  proper  pleas.  This  conclusion 
would  follow  from  the  principles  we  have  laid  down  as  law. 
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There  was  no  error  in  holding  that  checks  which  the  stubs 
of  the  check-book  showed  were  in  favor  of  the  city  employees 
were  forgeries,  as  we  construe  the  evidence  on  this  point. 
Plaintiff  testified  positively  that  he  kept  an  order-book  also 
with  a  margin  for  stubs.  That  whenever  he  loaned  or  ad- 
vanced money  to  a  city  employee  he  invariably  took  tlie 
order  of  the  borrower  on  the  city  treasurer,  in  the  order-book, 
and  that  on  the  stub  of  the  order-book  the  name  of  the  em- 
ployee, the  date  and  amount  were  entered,  at  the  time  of 
giving  a  check  on  the  bank  to  such  employee,  and  that  there 
were  no  entries  on  the  stub  of  the  order-book,  to  correspond 
with  the  stub  of  the  check-book.  From  these  data  the  plain- 
tiflf  testified  positively  as  to  such  checks,  and  thus  supplied 
the  omission  which  occurred  as  to  the  stubs  in  the  check- 
book of  which  he  was  unable  to  say  whether  he  had  signed 
checks  or  not,  and  which  in  number  corresponded  with 
checks  paid  by  the  bank,  the  diff'erence  being  that  the 
amounts  did  not  correspond. 

Only  one  other  question  remains  to  be  considered.  The 
defendant  took  some  of  the  checks  found  on  ,the  person  of 
Tomlin,  and  which  were  forgeries,  and  others  admitted  to  be 
genuine,  and  arranged  them,  so  that  nothing  but  the  sig- 
natures of  the  drawer  could  be  seen,  and  plaintiff  was 
requested  to  point  out  the  genuine  and  false  checks.  The 
plaintiff  objected  to  this  evidence,  and  the  court  sustained 
the  objection.  We  think  this  testimony  admissible.  It  is  a 
circumstance  that  the  jury  or  court  should  consider  in  weigh- 
ing his  evidence.  The  inability  of  the  plaintiff  to  distinguish 
the  true  from  the  false  signatures  would  not  be  conclusive 
against  him.  He  might  be  able  to  show  by  other  evidence 
that  certain  checks  were  forged,  although  he  could  not  him- 
self determine  the  question  by  an  examination  of  the  signa- 
ture. 

Doubtless  in  many  cases  a  person's  name  is  so  skillfully 
forged  that  he  could  not  distinguish  it  from  his  ***®  own 
proper  signature,  and  yet  he  may  know  from  the  amount 
or  payee,  or  other  facts,  absolutely  that  the  instrument  was 
forged.  We  think,  however,  the  fact  that  he  cannot  distin- 
guish a  signature,  which  he  admits  to  be  genuine,  from  that 
alleged  to  be  false  is  a  circumstance.  The  rule  which  pro- 
hibits a  nonexpert  from  giving  an  opinion  based  upon  a 
comparison  of  handwriting  has  no  application  where   the 
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party  whose  name  is  signed  is  himself  being  examined  as  to 
whether  the  signature  in  question  is  his  signature  or  not. 
Reversed  and  remanded. 

Banks— Doty  of  Depositor  to  ExAMiim  Pass-book. — It  is  the  doty 
of  a  depositor  to  examine  hia  pass-book,  and  return  it  to  the  bank  withoat 
unreasonable  delay,  with  notice  of  his  objections  to  it;  and,  unless  such 
objection  is  made  within  a  reasonable  time,  it  becomes  an  account  stated, 
casting  the  burden  of  proof  on  the  depositor  to  show  that  a  check  with 
which  he  is  debited  is  a  forgery:  Janin  v.  London  etc  Bank,  92  Cal.  14;  27 
Am.  St.  Rep.  82,  and  note. 

Banks— Liability  tor  Payment  of  Forged  Checks. — The  payment  of 
forged  checks  is  made  at  the  peril  of  the  bank,  and  it  cannot  charge  them 
against  the  depositor's  account  unless  some  negligent  act  of  his  in  some  way 
contributed  to  induce  such  payment  in  the  first  instance,  or  unless,  by  his 
subsequent  conduct  in  relation  to  the  matter,  he  is  equitably  estopped  to 
deny  the  correctness  of  such  payment:  Janin  v.  London  etc.  Bank,  92  Cal. 
14;  27  Am.  St.  Rep.  82,  and  note.  See  the  note  to  First  Nat.  Bank  r. 
Northwestern  Nat.  Bank,  43  Am.  St.  Rep.  259,  where  the  cases  are  col- 
lected. 

Agency— Notice  to  Agent  when  Notice  to  Principal. — Notice  to 
an  agent  acquired  by  him  while  transacting  the  business  of  his  principal  is 
notice  to  the  latter:  Merchantu'  Nat.  Bank  v.  Lovilt,  114  Mo.  519;  35  Am. 
St.  Rep.  770,  and  note.  See,  also,  the  extended  notes  to  Trentor  v.  Potlien, 
24  Am.  St.  Rep.  228;  and  Fairjidd  Sav.  Bank  v.  Cluise,  39  Am.  Rep.  .S23. 

Accounts  —  EIffect  of  Acquiescence  in.  —  Long  acquiescence  in  aa 
account  makes  it  a  settled  one:  Note  to  Bell  v.  Hudson,  2  Am.  St.  Rep. 
802.     See,  also,  the  note  to  Devecmon  r.  Shaw,  9  Am,  St.  Rep.  424. 
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Railroad  Companies  —  Legislative  Power  to  Compel  Maintenamci 
OF  Cattle-guards. — A  statute  requiring  a  railroad  company  to  erect 
and  maintain  cattle-giianls  whenever  demand  is  made  upon  it  by 
the  owner  of  land  through  which  its  road  passes,  with  notice  that  such 
guards  are  necessary  to  prevent  the  depredation  of  stock  upon  his 
farm,  is  not  unconstitutional  in  that  it  makes  the  landowner  the  sole 
judge  of  when  such  stock-guards  shall  be  erected. 

Railroad  Companies  —  Constitutional  Law  —  Catile-ouards — Dam- 
ages.— A  statute  providing  that  as  to  all  stock  passing  over  or  through 
cattle-guards  upon  any  line  of  railroad,  and  committing  depredations 
and  damnges  to  the  owners  of  land,  the  railroad  company  shall  be  lia- 
able  for  the  full  amount  of  such  damages  proven,  together  with  costs, 
is  unconstitutional,  because  it  attempts  to  impose  alsolute  liability, 
when  the  requirements  of  the  act  as  to  the  erection  and  maintenance 
of  stock-guards  may  have  been  fully  complied  with  by  the  company 
and  no  negligence  exists. 
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Constitutional  Law. — Statutes  Partly  Valid  and  Partly  Void  may 

be  enforced  as  to  the  valid  part,  provided  it  is  separate  from  the 

void. 
Actions — Remedy. — If  a  duty  is  imposed    by  statute,  and  no  remedy  la 

given  for  its  breach,  the  remedy  is  by  common-law  procedure. 
Railroad  C'ompaniks  —  Duty  as  to  Stock-guards.  —  Under  a  statute 

requiring  a  railroad  company  to  erect  and  maintain  cattle-guards  it  is 
.  not  guilty  of  negligence  in  leaving  them  open,  because  it  is  not  the 

intention  of  the  statute  to  require  the  company  to  keep  the  guards 

closed. 

Action  to  recover  damages  to  crops  caused  by  the  failure 
of  a  railroad  company  to  erect  and  maintain  cattle-guards. 
Judgment  for  the  plaintiff,  and  the  defendant  appealed. 

Hewitt,  Walker  &  Porter,  for  the  appellant. 

Kennedy  &  Hickman,  W.  R.  Houghton,  and  F.  D.  Nabors,  for 
the  appellee. 

•**  Haralson,  J.  The  demurrer  to  the  complaint,  which 
was  overruled,  presents  a  single  question  for  our  considera- 
tion— that  of  the  constitutionality  of  the  act  of  the  legislature, 
approved  December  11,  1886:  Acts  1886-87,  p.  163. 

It  is  entitled,  "An  act  requiring  railroads  to  build,  and  keep 
cattle  and  stock  guards  in  order,  upon  their  respective  lines 
of  roads."  Its  first  section  is,  "That  all  railroads  within  the 
territorial  limits  of  the  state  of  Alabama  shall  be  required  to 
put  in  cattle  or  stock  guards,  upon  their  respective  lines  of 
roads,  and  keep  the  same  in  order,  whenever  the  demand  is 
made  upon  them,  or  their  agents  or  employees,  by  *®*  the 
owners  of  the  land  through  which  said  road  passes,  that  said 
cattle  or  stock  guard  is  necessary  to  prevent  the  depredation 
of  stock  upon  their  farms." 

The  second  section  provides  that  on  and  after  the  passage 
and  approval  of  the  act,  as  to  all  stock  passing  over  or  through 
cattle-guards  upon  any  line  of  railroads  in  this  state,  and 
committing  depredations  and  damages  to  the  owners  of  the 
land,  the  company  shall  be  liable  for  the  full  amount  of  dam- 
ages proven  to  have  been  sustained  by  the  party  damaged, 
and  all  costs  accruing  in  the  collection  of  said  damages,  wliich 
damages  can  be  recovered  by  suit  in  the  justice  or  circuit 
courts  of  Alabama,  where  such  damages  were  committed; 
provided  that  the  railroad  company  can  only  be  required  to 
construct  cattle-guards  whenever  said  company's  road  enters 
the  field,  or  upon  the  premises  of  any  person,  or  where  the 
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premises,  or  any  portion  of  the  same,  are  exposed  by  reason 
of  said  road  entering  upon  them,  or  running  through  them. 

2.  It  is  well  understood  that  railroad  companies  are  not 
bound  by  any  principle  of  the  common  law  to  fence  their 
roads,  make  cattle-guards,  or  erect  any  other  barrier  or  stay 
against  the  intrusion  of  stock  upon  their  roads  or  right  of 
way,  and  are  not  liable  for  injuries  happening  merely  for 
want  of  such  erections:  7  Am.  &  Eng.  Ency.  of  Law,  906,  912; 
1  Rorer  on  Railroads,  614;  Memphis  etc.  R.  R.  Co.  v.  Lyon,  62 
Ala.  71.  Whenever  a  company  is  under  obligation  to  fence 
its  right  of  way,  or  erect  cattle-guards,  it  is  by  virtue  of  a 
contract  or  statute. 

On  the  other  hand,  it  is  equally  well  settled  that  acts  of 
incorporation  of  railroad  companies  are  subordinate  to  the 
general  police  regulation  of  the  state,  and  that  the  require- 
ment to  fence  their  right  of  way,  and  erect  and  maintain 
cattle-guards,  falls  legitimately  within  legislative  authority. 

As  is  well  said  in  Ajnerican  Union  Tel.  Co.  v.  Western  Union 
Tel.  Co.,  67  Ala.  26,  42  Am.  Rep.  90:  "  The  police  power  of 
a  state  is  a  most  important  power  essential  to  its  very  exist- 
ence, and  has  been  declared  by  the  supreme  judicial  inter- 
preter of  the  federal  constitution  to  embrace,  'the  protection 
of  the  lives,  health,  and  property  of  her  citizens,  the  main- 
tenance of  good  order,  and  the  preservation  of  good  morals; 
and  the  legislature  cannot  by  any  contract  divest  itself  of 
the  power  to  provide  for  these  objects  '  ":  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25;  Van  Hook  v.  City  of  Selma,  70  Ala.  361; 
45  Am.  Rep.  85;  Louisville  etc.  R.  R.  Co.  v.  Baldwin,  85  Ala. 
619;  7  Am.  &  Eng.  Ency.  of  .Law,  907. 

The  unconstitutionality  of  the  act  we  consider  is  insisted 
on:  1.  "  Because  it  requires  the  railroad  to  erect  cattle-guards, 
*®*  whenever  demand  is  made  upon  it  by  the  owners  that 
the  cattle  or  stock  guard  is  necessary  to  prevent  the  depreda- 
tion of  stock  upon  their  farms,  thus  making  the  landowner 
the  sole  judge  of  the  necessity,  and  from  whose  decision  the 
railroad  has  no  appeal.  This  objection  relates  expressly  to 
the  first  section  of  the  act. 

The  criticism  cannot  be  sanctioned.  This  is  a  mere  option 
which  the  statute  gives  the  owner  of  the  land.  The  guard  if 
and  when  constructed  is  for  his  benefit  alone.  The  public 
has  no  interest  in  it  further  than  the  general  interest  every 
good  citizen  feels  that  every  other  person  shall  be  protected 
in  his  rights  of  property.     And,  of  what  detriment  can  it  be 
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to  the  railroad  that  the  owner  is  permitted  to  exempt  it  from 
a  duty  which,  without  his  exemption,  would  be  absolute, 
whether  the  owner  needed  or  desired  the  cattle-guard  or  not? 
If  the  statute  had  simply  required  the  companies  to  erect 
and  maintain  these  guards,  in  all  instances,  whenever  they 
entered  the  field  or  premises  of  a  party,  there  could,  under 
the  authorities,  be  no  objection  raised  to  the  validity  of  the 
law.  Why,  then,  should  the  statute,  if,  in  its  enactment,  it 
would  lighten  the  burden,  if  any,  of  the  corporations,  without 
injury  to  the  persons  whom  it  was  designed  to  benefit,  by 
bestowing  this  option  on  them,  incur  judicial  displeasure? 
The  point  of  this  suggestion  becomes  more  pertinent  when  it 
is  remembered  that  when  the  duty  to  fence  or  build  cattle- 
guards  is  made  absolute,  without  reference  to  an  option  on 
the  part  of  the  owner  of  the  land,  the  owner  may  release  the 
obligation,  as  seems  to  be  well  settled:  7  Am.  &  Eng.  Ency. 
of  Law,  907;  1  Thompson  on  Negligence,  sec.  26,  p.  526. 

The  case  of  Owenshoro  etc.  R.  R.  Co.  v.  Todd,  91  Ky.  175,  is 
opposed  to  this  view,  and  holds  that  this  power  of  police  regu- 
lation cannot  be  delegated  to  the  citizen.  No  authority  upon 
which  the  decision  is  based  is  given.  The  constitution  of 
this  state  certainly  contains  nothing  against  the  bestowment 
of  such  an  option  on  the  landowner  in  connection  with  the 
exercise  of  this  police  jurisdiction  and  authority,  and  we  are 
at  a  loss  to  see  on  what  principle  it  can  be  denied.  The  states 
delegate  this  power  without  question  in  their  creations  of 
municipal  governments,  railroad  commissions,  medical  and 
examining  boards,  quarantine  commissions,  the  bestowment 
of  the  authority  for  the  creation  by  the  people  of  counties  and 
parts  of  counties,  of  agricultural  districts  in  which  fences  may 
be  dispensed  with,  and  stock  not  allowed  to  run  at  large,  and 
in  other  instances,  perhaps,  which  might  be  named;  and  it 
can  be  readily  seen  ^^'^  that  this  police  authority  may  be 
more  safely  and  beneficially  exercised  often  in  leaving  its 
exercise  to  the  option  of  others,  within  prescribed  and  proper 
limitations,  than  without. 

2.  There  can  hardly  be  any  question  but  that  this  second 
section  imposes  an  absolute  liability  on  railroad  companies 
"for  the  full  amount  of  the  damages  proven  to  have  been 
sustained  by  the  party  damaged,  and  all  costs  accruing  in 
the  collection  of  said  damages,"  whether  they  have  failed,  or 
not,  according  to  the  requirements  of  the  law,  "  to  put  in 
cattle  or  stock  guards  upon  their  respective  lines  of  rouda 
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and  keep  the  same  in  order."  Indeed,  this  liability  is  clearly 
stated  in  the  words  of  the  section  itself.  There  are  many 
conflicting  authorities  on  this  question,  which  we  will  not 
review  or  attempt  to  reconcile.  In  tlie  7  American  &  Eng- 
lish Encyclopedia  of  Law,  907,  913,  it  is  stated  that,  "  Stat- 
utes have  been  passed  in  England  and  many  of  the  states 
requiring  railway  companies  to  fence  tlieir  tracks  (which 
includes  cattle-guards),  and  holding  them  liable  for  all  inju- 
ries occasioned  by  a  failure  to  do  eo,  irrespective  of  whetiier 
or  not  they  have  been  guilty  of  negligence,"  in  operating 
their  trains,  and  many  authorities,  bearing  more  or  less  inti- 
mately on  the  question,  are  cited  as  supporting  the  text: 
7  Am.  &  Eng.  Ency.  of  Law,  sec.  927. 

Counsel  for  ap{)ellant,  in  their  elaborate  argument  on  the 
question,  reviewing  many  of  the  authorities,  conclude:  "We 
concede  that  if  the  act  of  1886  had  imposed  absolute  liability 
in  cases  where  the  railroad  fails  to  erect  gaps  at  all.  in  com- 
pliance with  the  statute,  this  would  have  been  a  valid  police 
regulation,  because  a  penalty  imposed  for  a  violation  of  the 
act.  But  the  act  of  1886  goes  further,  and  imposes  such 
absolute  liability  on  the  railroad,  though  it  may  have  fully 
complied  with  the  act  in  erecting  and  keeping  in  order  its 
gaps,  provided  stock  get  over  them  and  commit  depredations. 
It  is  therefore  manifestly  unconstitutional,  because  it  attempts 
to  impose  absolute  liability,  when  the  requirements  of  the  act 
ma}'  have  been  fully  complied  with,  and  no  negligence  exists. 
This  is  not  a  valid  police  regulation." 

This  question  is  not  a  new  one  in  this  court.  In  Zeigler  v. 
South  &  North  Ala.  R.  R.  Co.,  58  Ala.  594,  we  ha-d  occasion 
to  pass  upon  the  validity  of  an  act  which  provided,  "That 
from  and  after  the  passage  of  this  act,  all  corparations,  per- 
son or  persons,  owning  or  controlling  any  railroad  in  this 
state,  shall  be  liable  for  damages  to  livestock,  or  cattle  of 
any  kind,  caused  by  locomotive  or  railroad  cars."  It  was 
there  ®®®  said  of  that  statute,  that  it  dispensed  with  all 
proof  of  the  wrong  it  seeks  to  redress."  It  declares  that  the 
railroad  corporation  shall  make  reparation  for  an  injury 
inflicted  in  the  authorized  prosecution  of  its  lawful  business, 
without  a  semblance  of  fault,  negligence,  or  want  of  skill  in 
its  employees;  an  injury,  which  no  human  prudence  or  fore- 
sight could  prevent;  and  yet,  the  statute  will  not  allow  the 
railroad  to  exculpate  itself,  by  proof  of  the  highest  qualifica- 
tions and  most  watchful  vigilance.     This  falls  short  of  due 
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process  of  law We  can  perceive  of  no  reason,  in  law 

or  morals,  for  holding  them  (railroad  companies)  to  a  stricter 
measure  of  accountability  for  inevitable  misfortunes,  than 
would  be  exacted  from  natural  persons  for  injuries  which 
result  from  unavoidable  accident;  or  accidents  which  no 
human  prudence  can  foresee  or  avert."  This  case,  in  these 
utterances,  has  been  many  times  approved  by  us  and  other 
courts:  Wilburn  v.  McCalley,  63  Ala.  436;  Mead  v.  Larking  66 
Ala.  87;  Davis  v.  State,  68  Ala.  58;  44  Am.  Rep.  128;  Green 
V.  State,  73  Ala.  26;  Nashville  etc.  R.  R.  Co.  v.  Hemhree,  85 
Ala.  481. 

Under  the  influence  of  these  decisions  we  are  constrained 
to  hold  that  the  second  section  of  said  act,  in  that  it  imposes 
an  absolute  liability  on  railroad  companies,  irrespective  of 
compliance  on  their  part  with  the  duties  prescribed  in  its 
first  section,  and  without  any  fault  on  their  part,  is  in  viola- 
tion of  constitutional  right. 

The  first  section,  however,  without  reference  to  the  second, 
and  independently  of  it,  prescribes  the  duty  on  these  com- 
panies, "  to  put  in  cattle  or  stock  guards  upon  their  respect- 
ive lines  of  road  and  keep  the  same  in  order,"  and  for  a 
failure  to  do  so  they  are  liable  to  the  party  injured  by  their 
neglect.  To  prescribe  the  duties  imposed  by  this  section,  we 
have  seen,  is  a  valid  exercise  of  the  power  of  the  state.  It 
maybe  maintained  as  such  separate  from  the  second  section: 
3  Brickell's  Digest,  sec.  28,  p.  128;  Ex  parte  Cowert,  92  Ala.  94. 

And,  "every  person  while  violating  an  express  statute  is  a 
wrongdoer,  and  as  such  is  ex  necessitate  negligent  in  the  eye 
of  the  law,  and  every  innocent  party  injured  thereby  is 
entitled  to  a  civil  remedy  therefor";  and,  when  a  duty  is 
required  and  no  remedy  provided  for  its  breach,  the  remedy 
is  by  common-law  procedure:  Grey  v.  Mobile  Trade  Co.,  55 
Ala.  387;  28  Am.  Rep.  729;  Lowndes  Co.  v.  Hunter,  49  Ala. 
507;  Autauga  Co.  v.  Davis,  32  Ala.  703. 

3.  The  demurrer  to  the  first  and  third  counts  in  the  com- 
plaint were  properly  overruled. 

669  The  second  count  bases  a  recovery  on  the  allegation 
that  the  defendant  '*  so  negligently  and  carelessly  left  open 
their  stock-gaps  on  that  part  of  its  said  road  which  runs 
through  the  said  land  of  the  plaintiff,  that,"  etc. — specifying 
the  damages  suffered. 

We  are  not  certain  of  what  is  meant  by  leaving  stock-gaps 
open,  and  what  negligence  is  attributed  to  defendant  in  so 
Am.  St.  Rep.,  Vol.  XLVI.  — 7 
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doing.  Consulting  our  knowledge  of  such  barriers  against 
stock  we  would  suppose  they  were  never  designed  to  be 
closed,  but  always  open.  The  duty  prescribed  by  the  statute 
is  to  put  in  cattle-guards  and  keep  them  in  order,  and  not  to 
keep  them  closed.  It  would  seem,  therefore,  that  defendant 
violated  no  duty  to  plaintiff  in  keeping  the  gaps  open,  and 
the  demurrer  to  the  second  count,  for  this  reason,  should 
have  been  sustained. 

For  this  error  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Railroads — Erection  oj  Cattle-guards. — The  legislature  may,  under 
the  police  power,  require  existing  railroads  to  erect  and  maintain  cattle-guards 
at  all  crossings  under  penalty  of  paying  all  damage  caused  by  their  neglect 
to  comply  with  such  requirements:  Thoi-pe  v.  Rutland  etc.  S.  R.  Co.,  27  Vt. 
140;  62  Am,  Dec.  625.  Fences  and  cattle-guards  nmst  be  erected  and  main- 
tained by  the  Vermont  Central  Railroad  Company  upon  their  road  sufficient 
to  prevent  horses  and  other  animals  from  passing  thereon:  Troto  v.  Vermont 
Cent.  R.  R.  Co.,  24  Vt.  487;  58  Am.  Dec.  191.  See,  also,  the  note  to  Mem- 
phis etc  R.  R.  Go.  V.  Kerr,  20  Am.  St.  Rep.  162. 

Statutes  Void  in  Part. — Although  part  of  a  statute  is  unconstitutional 
the  remainder  is  not  to  be  declared  unconstitutional  also  if  the  two  parts 
are  separable  so  that  the  latter  may  stand,  though  the  former  is  of  no  efifect: 
Chica(jo  etc.  R.  R.  Co.  v.  Jones,  149  III.  361;  41  Am.  St.  Rep.  278,  and  note; 
Mayor  V.  Shattuck,  19  Col.  104;  41  Am.  St.  Rep.  203.  See,  also,  Singer  M/g. 
Co.  V.  Fleming,  39  Neb.  679;  42  Am.  St.  Rep.  613. 
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CoNsnruTioNAi.  Law — Function  of  Different  Depabtmbnts  of  Gov- 
ernment.— A  constitution  distributing  the  powers  of  government  into 
three  departments,  to  wit,  legislative,  executive,  and  juilicial,  gives  to 
each  department  exclusive  authority  over  the  subject  to  be  committed 
to  it,  and  the  legislature  cannot  depute  the  performance  to  one  depart- 
ment of  a  function  essentially  pertiining  to  another,  but  there  are 
functions  which  are  often  performed  by  one  of  these  departments  of 
such  a  character  that  their  performance  does  not  necessarily  belong  to 
it,  and,  where  such  is  the  case,  the  authority  of  the  department  is  not 
necessarily  exclusive,  and  another  department  may  be  required  to  per* 
form  the  same  or  a  similar  function. 

Constitutio.nal  Law— Interphetation. — Constitutions,  like  statutes,  are 
properly  to  be  expounded  in  the  light  of  conditions  existing  at  the  time 
of  their  adoption.  Hence  if,  before  the  adoption  of  a  constitution,  there 
were  local  boards,  tribunals,  and  officers  exercisina;  functions  partly 
legislative,  partly  executive,  and  partly  judicial  in  their  nature,  the 
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fact  that  by  such  constitution  the  powers  of  government  are  classified 
into  three  departments,  and  the  members  of  each  department  forbidden 
to  exercise  the  powers  belonging  to  another,  will  not  prevent  the  legis- 
lature from  authorizing  the  exercise  by  such  board's,  tribunals,  or  offi- 
cers of  the  powers  before  possessed  by  them,  though  tlieir  exercise  may 
involve  functions  which  in  their  nature  are  not  restricted  to  a  single 
one  of  these  departments. 

Public  Officers. — The  Governor  has  no  Power  to  Appoint  Officers 
except  when  such  power  has  been  conferred  by  some  constitutional  or 
valid  legislative  provision. 

Constitutional  Law — Pcblio  Officers,  Power  of  Appointment,  to 
What  Department  Belongs. — The  power  to  appoint  or  elect  to  office 
does  not  necessarily  belong  to  either  the  legislative,  executive,  or  judi- 
cial departments.  It  is  commonly  exercised  by  the  people,  but  the 
legislature  may,  as  the  lawmaking  power,  when  not  restricted  by  the 
constitution,  provide  for  its  exercise  by  either  department  of  the  gov- 
ernment, or  by  any  person  or  association  of  persons  which  it  may  choose 
to  designate  for  that  purpose.  The  function  is  legislative,  executive, 
or  judicial  when  the  law  has  confided  its  exercise  to  the  legislative, 
executive,  or  judicial  department  of  government. 

Constitutional  Law — Public  Officers. — The  Power  of  Appointing  a 
PoBLio  Officer  may  be  Delegated  to  the  probate  judge  when  the 
constitution  has  not  otherwise  provided  for  his  appointment. 

Constitutional  Law. — A  Municipal  Corporation  is  not  Denied  the 
Right  of  Local  Self-government  Under  a  Statute  authorizing 
the  appointment  of  certain  of  its  officers  to  be  made  by  the  probate  judge. 

Municipal  Corporations,  Officers  of.  Residence  of  within  City, 
When  Required. — A  statute  authorizing  a  probate  judge  to  appoint 
commissioners  to  exercise  complete  supervision  over  the  police  officers 
of  a  designated  city,  and  to  prefer  cliarges  against  them  for  such  acta 
as  may  justify  their  removal,  implies  that  the  appointees  shall  be  resi- 
dents of  such  city. 

Constitutional  Law. — If  a  Statute  can  be  so  Construed  as  not  to 
Offend  against  any  constitutional  limitation  such  construction  will 
be  indulged. 

Statutes,  When  go  Into  Effect. — Legislative  enactments  go  into  imme- 
diate operation,  unless  by  force  of  some  general  law  or  provision  con- 
tained in  the  act  itself,  its  operation  is  postponed  to  some  subsequent 
date. 

Public  Officer,  Right  to  Office  When  Terminates. — An  enactment 
giving  authority  to  a  designated  person  or  officer  to  appoint  certain 
public  officers  puts  an  end  to  the  term  of  office  of  all  incumbents  deriv- 
ing their  authority  from  another  appointing  power  whose  authority  to 
make  further  appointments  is  annulled  by  such  enactment. 

Constitutional  Law— Expressing  Object  of  Statute  in  its  Title. — 
In  a  statute  entitled  "An  act  to  establish  a  board  of  commissioners  of 
police  for  the  city  of  Birmingham"  there  must  be  inserted  all  powers 
necessary  to  the  efficient  administration  of  the  police  power  of  that 
city  by  commissioners,  including  the  power  to  appoint  police  officers  to 
take  the  place  of  those  previously  appointed  and  acting. 

Notice,  Official. — The  Mayor  of  a  City  is  Bound  to  take  official  notice 
of  the  appointment  of  police  commissioners  therein  and  of  the  necea* 
sary  officers  by  them  elected. 
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Public  Office,  Appointment  to,  What  is. — Though  the  action  of  an  ap- 
pointing  board  purports  to  be  a  ratification  of  a  previous  appointment 
such  action  is  necessarily  a  reappointment. 

Mandamus  mat  Issub  to  Compel  the  Mayor  of  a  City  to  Adhinis* 
TER  AN  Oath  of  Office  where  the  law  requires  him  so  to  do. 

Mandamus  against  the  mayor  of  the  city  of  Birmingham 
to  compel  him  administer  to  T.  C.  McDonald  of  that  city  an 
oath  of  office  as  chief  of  police.  The  resistance  to  the  appli- 
cation for  the  writ  was  based  upon  constitutional  grounds, 
the  respondents  insisting  that  the  power  to  appoint  to  office 
was  essentially  executive  in  its  character  and  could  not  bo 
conferred  upon  the  probate  judge  as  required  by  the  act 
under  which  the  petitioner  claimed  title  to  his  office,  and 
further,  that  that  act,  by  attempting  to  invest  the  probate 
judge  with  authority  to  make  these  appointments,  was  an 
invasion  of  the  powers  of  local  self-government  assured  to 
the  municipality  of  the  state. 

Gregg  &  Thornton,  Brooks  &  Brooks,  and  James  E.  Hawkins^ 
for  the  appellant. 

Cabaniss  &  Weakley,  contra. 

•'  Head,  J.  On  December  12,  1892,  the  general  assembly 
passed  "An  act  to  establish  a  board  of  commissioners  of 
police  for  the  city  of  Birmingham,  Alabama";  which  act 
provides  for  the  appointment,  by  the  probate  judge  in  and 
for  Jefferson  county,  of  a  board  of  commissioners  of  police 
for  said  city,  consisting  of  five  persons,  and  defines  its  powers 
and  duties,  among  which  are  to  appoint  a  chief  of  police  and 
such  other  police  officers  and  policemen  as  is  or  may  be  pre- 
scribed by  city  ordinance,  and  to  exercise  full  direction  and 
control  of  the  officers  and  members  of  the  police  force  in  con- 
formity to  existing  and  future  laws  and  ordinances  on  the 
subject.  Accordingly,  the  probate  judge  appointed  five  per- 
sons, who  entered  upon  the  duties  of  their  offices,  and,  as  a 
board,  appointed  T.  C.  McDonald  to  the  office  of  chief  of 
police,  who  thereafter  presented  himself  to  David  J.  Fox, 
the  mayor  of  the  city,  for  qualification,  and  demanded  that 
the  oath  of  office  be  administered  to  him;  it  being  the  duty 
of  the  mayor,  under  city  ordinance,  to  administer  the  oaths 
of  office  to  the  officers  of  police.  Fox  declined  to  administer 
the  oath,  and  McDonald  applied  to  the  city  court  of  Bir- 
mingham for  the  writ  of  mandamus  compelling  him  to  do  so» 
From  an  order  of  the  court  granting  the  peremptory  writ 
Fox  appealed  to  this  court. 
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This  act  is  assailed  by  the  appellant  as  unconstitutional, 
on  several  grounds.  We  will  notice  first,  the  chief  conten- 
tion, that  it  offends  sections  1  and  2  of  article  III  of  the  con- 
stitution.    These  are  as  follows: 

^'Article  III.     Distribution  of  Powers  of  Government. 

"Section  1.  The  powers  *'  of  the  government  of  the  state 
of  Alabama  shall  be  divided  into  three  distinct  departments, 
each  of  which  shall  be  confided  to  a  separate  body  of  magis- 
tracy, to  wit:  Those  which  are  legislative,  to  one;  those 
which  are  executive,  to  another;  and  those  which  are  judi- 
cial, to  another. 

"  Sec.  2.  No  person,  or  collection  of  persons,  being  of  one 
of  those  departments,  shall  exercise  any  power  properly  be- 
longing to  either  of  the  others,  except  in  the  instances  here- 
inafter expressly  directed  or  permitted." 

It  is  contended  that  tlie  act  in  question  is  violative  of 
these  provisions  for  the  reason,  that  the  probate  judge,  upon 
whom  the  power  of  appointing  the  conimissioners  is  con- 
ferred, is  of  the  judicial  department  of  the  state  government, 
while  this  power  of  appointment  so  conferred  upon  him  prop- 
erly belongs  to  the  executive  department,  within  the  mean- 
ing of  the  constitutional  provisions  quoted. 

To  solve  the  question  thus  presented  we  must  learn  what 
these  provisions  mean.  Noticing  tliem  analytically  we  ob- 
serve, first,  that  the  general  purpose  of  the  article  is  the  dis- 
tribution of  the  powers  of  the  government  of  the  state;  and 
to  that  end  it  is  declared,  first,  that  those  powers  shall  be 
divided  into  three  distinct  "departments";  secondly,  that 
each  of  these  "departments"  shall  be  confided  to  a  separate 
"  body  of  magistracy,"  to  wit,  those  powers  which  are  legisla- 
tive, to  one;  those  wiiich  are  executive,  to  another;  and  those 
which  are  judicial,  to  another;  and,  thirdly,  that  no  person, 
or  collection  of  persons,  being  of  one  of  those  "departments" 
shall  exercise  any  power  properly  belonging  to  either  of  the 
others,  except  in  the  instances  expressly  directed  or  per- 
mitted. Thus  we  see  that  the  powers  of  government  distrib- 
uted are  those  which  are  divided  into  the  three  departments, 
and,  by  these  three  divisions  or  departments,  confided  to 
separate  bodies  of  magistracy.  First,  then,  what  are  we  to 
understand  by  the  terms  "  departments"  and  "  body  of  magis- 
tracy," as  they  are  here  used?  How  are  these  bodies  of 
magistracy  to  whom  these  powers  are  to  be  confided  to  be 


102  Fox  V.  McDonald.  [Alabama, 

created  and  made  known?  Of  whom  or  what  shall  they  con- 
sist? We  get  definite  and  complete  information  upon  this  sub- 
ject from  the  three  succeeding  articles  of  the  constitution  itself, 
vis: 

"Article  IV.     Legislative  Department. 

"  Section  1.  The  legislative  power  of  this  state  shall  be 
vested  in  a  general  assembly,  which  •*  shall  consist  of  a 
senate  and  house  of  representatives." 

"Article  V.    Executive  Department. 

"  Section  1.  The  executive  department  shall  consist  of  a 
governor,  secretary  of  state,  state  treasurer,  state  auditor, 
attorney  general,  and  superintendent  of  education,  and  a 
sheriff  for  each  county. 

Sec.  2.  The  supreme  executive  power  of  this  state  shall  b© 
vested  in  a  chief  magistrate  who  shall  be  styled  the  governor 
of  the  state  of  Alabama." 

"Article  VI.     Judicial  Department. 

"  Section  1.  The  judicial  power  of  the  state  shall  be  vested 
in  the  senate,  sitting  as  a  court  of  impeachment,  a  supreme 
court,  circuit  courts,  courts  of  probate,  such  inferior  courts  of 
law  and  equity,  to  consist  of  not  more  than  five  members,  as 
the  general  assembly  may  from  time  to  time  establish,  and 
such  persons  as  may  be  by  law  invested  with  powers  of  a 
judicial  nature." 

The  term  "  departments,"  it  will  be  observed,  is  first  used 
to  denote  the  three  parts  or  divisions  into  which  the  powers 
of  government  are  to  be  divided;  but  in  the  context  it  is  used 
interchangeably  with  the  term  "body  of  magistracy,"  to 
denote  the  governing  bodies  to  which  the  powers  of  govern- 
ment are  respectively  confided.  Here,  tiien,  we  have  a  de- 
partment or  body  of  magistracy  consisting  of  a  senate  and 
house  of  representatives  to  which  is  confided  the  legislative 
power;  a  department  or  body  of  magistracy  consisting  of  a 
governor,  secretary  of  state,  state  treasurer,  state  auditor, 
attorney  general,  and  superintendent  of  education,  and  a 
slieriff  for  each  county,  to  which  is  confided  the  executive 
power,  the  supreme  executive  power  being  vested  in  the 
governor;  and  a  department,  or  body  of  magistracy,  consist- 
ing of  the  senate,  sitting  as  a  court  of  impeachment,  supreme 
court,  circuit  courts,  courts  of  probate,  such  inferior  courts  of 
law  and  equity,  to  consist  of  not  more  than  five  members,  as 
the  general  assembly  may  from  time  to  time  establish,  and 
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such  persons  as  may  be  by  law  invested  with  powers  of  a 
judicial  nature,  to  which  is  confided  the  judicial  power,  in- 
tended by  the  constitution  to  be  distributed.  When  we 
speak,  therefore,  of  the  legislative  department  let  us  be  un- 
derstood to  mean,  as  the  constitution  intends,  the  senate  and 
house  of  representatives;  of  the  executive  department,  the 
governor  and  other  officers  above  named  with  him;  and  of 
the  judicial  department,  the  senate  sitting  as  a  court  of  im- 
peachment, the  **  courts  and  so  forth,  above  named,  as  con- 
stituting that  department.  Keeping  these  definitions  in 
view,  we  can  the  better  determine  the  vital  question  arising 
upon  the  contention  now  under  discussion  in  this  cause, 
which  is.  What  powers  of  government  does  the  constitution 
intend  shall  be  confided  to  the  exercise,  respectively,  of  these 
several  governing  bodies?  Now,  it  must  be  conceded  that 
the  powers  thus  vested  in  these  several  departments  are 
intended  to  be  committed  to  their  exclusive  exercise;  and 
this,  independently  of  the  provision  that  no  person  or  collec- 
tion of  persons,  being  of  one  of  those  departments,  shall  exer- 
cise any  power  properly  belonging  to  either  of  the  others. 
Thus,  for  instance,  the  legislative  power  intended  to  be  vested 
in  the  general  assembly  cannot  be  delegated  to  any  other 
body,  whether  such  body  be  of  either  the  other  defined  de- 
partments or  not,  but  must  be  exercised  exclusively  by  the 
general  assembly  itself.  So,  also,  an  executive  power  intended 
to  be  vested  in  the  executive  department  cannot,  by  legisla- 
tion, be  vested  in  any  other  person  or  body,  whether  such 
person  or  body  be  of  either  of  the  other  departuients  or  not. 
For  instance,  the  pardoning  power,  or  the  power  to  fill  vacan- 
cies in  certain  specified  offices,  being,  by  the  constitution, 
vested  in  the  governor,  cannot,  by  legislation,  be  transferred 
to  another,  but  must  be  exercised  by  the  governor  exclu- 
sively. As  this  is  so,  in  reference  to  acts  expressly  confided 
to  a  particular  department,  so  also  must  it  be  true  with  refer- 
ence to  acts  which,  by  construction  or  implication,  are  con- 
fided to  that  department.  To  repeat,  all  acts  expressly  or 
impliedly  assigned  to  a  department  by  the  constitution  must 
be  performed  by  that  department,  and  the  power  to  perform 
them  cannot  be  conferred  elsewhere:  Cooley  on  Constitu- 
tional Limitations,  marg.  p.  115. 

We  return  then  to  the  question:  What  powers  does  the 
constitution  intend  shall  be  thus  confided  to  the  exclusive 
exercise,   respectively,   of   these   several   governing   bodies? 
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The  insistence  in  argument  of  counsel  for  appellant,  or  that 
to  which  it  leads,  is,  that,  except  in  cases  otherwise  pro- 
vided by  the  constitution  itself,  every  act  which  is  legislative 
in  its  nature  and  which  pertains  to,  or  in  any  wise  affects, 
the  government  of  the  citizen,  or  which  controls  and  regu- 
lates the  conduct  of  citizens  in  their  mutual  intercourse, 
wheresoever  within  the  state  such  government  ••  or  control 
is  to  be  accomplished,  and  for  whatsoever  purpose  such  ac- 
complishment is  intended,  must  be  exercised  by  the  state 
legislative  department;  that  all  acts  which  are  of  a  judicial 
nature,  affecting  the  government  of  the  citizen,  or  pertaining 
to  the  enjoyment,  enforcement,  or  administration  of  the  laws 
of  the  land,  must  be  exercised  by  the  state  judicial  depart- 
ment, or  some  member  of  it;  and,  likewise,  that  all  such  acts 
which  are  of  an  executive  nature  must  be  exercised  by  the 
state  executive  department,  or  one  of  the  designated  officers 
composing  it.  The  argument  is  that  the  nature  of  the  act 
to  be  performed  must,  in  every  instance,  determine  the  ques- 
tion;  and  that  nature  being  found  to  be  legislative,  execu- 
tive, or  judicial,  the  performance  of  the  act  must  be  assigned 
to  the  appropriate  state  department.  We  are  quite  clear  the 
contention  takes  a  step  too  far.  Now,  it  is  certain  that  all 
powers  which  are,  by  the  constitution  itself,  expressly  or  by 
necessary  implication,  referred  to  the  exclusive  exercise  of 
these  departments  must  be  so  exercised.  There  are  many 
such  provisions,  but  none  of  them  provide  for  the  appoint- 
ment of  oflicers  of  the  kind  here  involved  created  by  legisla- 
tive enactment.  All  other  powers,  not  expressly  designated 
in  the  constitution  itself,  intended  to  be  confided  to  the  exclu- 
sive exercise  of  the  departments  thereby  created,  must  be  as- 
certained by  construction.  It  is  a  well-settled  principle  that 
constitutions,  like  statutes,  are  properly  to  be  expounded  in 
the  light  of  conditions  existing  at  the  time  of  their  adoption; 
and  we  look  at  the  antecedent  government,  consider  its  sys- 
tem, as  a  whole  and  in  its  several  parts,  and  the  experiences 
and  practices  of  its  administration;  and  we  consider  and 
weigh  the  evils  of  the  old  system  which  the  people  intended 
to  cure  by  the  new.  Thus  aided,  we  interpret  those  provi* 
sions  which  require  construction,  and  determine  what  the 
intention  of  the  framers  of  the  instrument  was,  and  give 
effect  to  that  intention;  and  it  not  infrequently  occurs,  in  the 
exposition  of  written  laws,  both  constitutional  and  statutory 
that  the  letter  of  a  jjrovision  will  be  justly  made  to  yield  to  a 
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manifest  intention  in  opposition  to  it,  derived  by  construction 
alone.  When  we  take  our  constitution,  therefore,  and  read 
it  in  the  light  of  this  history,  we  see  plainly  that  it  was  not 
intended  to  declare  that  every  act  pertaining  to  government 
and  the  regulation  of  the  social  *''  and  property  rights  of 
the  citizen  should  be  exercised  exclusively  by  the  legislative, 
executive,  or  judicial  department  of  the  state  government,  or 
some  member  of  it,  according  as  the  act  possessed  a  legislative, 
executive,  or  judicial  character;  for  we  find  there  are  many 
such  acts  especially  peculiar  to  the  very  nature  of  our  sys- 
tem, and  necessarily  inherent  in  it,  which,  time  out  of  mind, 
have  not  been  exclusively  exercised  by  these  departments, 
and  which,  for  the  ease  and  efficiency  of  our  system,  could 
not  be  80  exercised.  For  illustration,  confine  literally  all 
power  of  a  legislative  natur.e  to  the  general  assembly,  and  we 
strike  down,  at  once,  all  governments  of  towns  and  cities,  by 
and  through  municipal  corporations,  whose  very  existence 
and  efficiency  depend  upon  the  legislative,  executive,  and 
judicial  powers  with  which,  by  their  nature,  they  must  be 
clothed,  and  which  they  have  ever,  under  the  legislative 
authority  of  the  state  alone,  been  accustomed  to  exercise. 

In  the  light  of  long-established  usage  and  experience  we 
construe  the  constitution,  and  determine  that  its  framers 
never  intended  to  interfere  with  the  right  of  municipal  cor- 
porations, under  legislative  sanction,  to  exercise  these  func- 
tions of  government.  It  is  true  that,  under  the  present 
constitution,  it  may  be  said  that  the  right  to  create  munici- 
pal governments  with  their  usual  powers  is  recognized  or 
provided  for,  but  with  the  same  provisions  distributing  the 
powers  of  government  as  those  now  in  force,  contained  in  the 
constitutions  of  1819,  1861,  and  1865,  and  with  no  mention 
in  those  instruments  of  authority  in  the  general  assembly  to 
create  municipal  corporations,  the  general  assembly,  from 
1819  to  the  present  time,  has  exercised  that  authority,  and 
the  corporations  so  created  have  exercised  the  powers  so  con- 
ferred without  objection  or  suggestion  from  any  source  that 
such  exercise  was  not  within  constitutional  authority,  on  the 
assumption  that  all  legislative,  executive,  and  judicial  power 
was,  by  the  constitution,  confided  to  certain  other  designated 
bodies  of  magistracy.  When  we  read  upon  this  subject  we 
find  the  books  teach  us  that  the  spirit  of  localized  govern- 
ment, by  local  territorial  subdivisions,  carried  on  through 
subordinate  governmental  agencies,  found    early    root   and 
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growth  in  the  notions  of  English  liberty  and  polity;  and  we 
are  told  that  from  an  im memorial  or  early  period  the  local 
territorial  subdivisions  •*  of  England,  such  as  shires,  towns, 
and  parishes,  enjoyed  a  degree  of  freedom,  and  were  per- 
mitted to  assess  upon  themselves  their  local  burdens  and  to 
manage  their  local  affairs;  and  Judge  Dillon  declares  that 
our  ancestors,  in  the  settlement  of  this  country,  brought 
these  notions  with  them,  and  that  they  found  here  a  field  of 
unexampled  extent  for  their  free  development.  Accordingly, 
he  says,  the  system  of  intrusting  the  direction  of  local  affairs 
to  the  local  constituencies  had  from  the  earliest  colonial 
periods  been  carried  on  by  us  to  a  much  greater  extent  than 
in  England;  and,  he  observes,  as  you  pass  from  one  end  of 
this  country  to  another,  alike  in  the  oldest  regions  and  in 
the  newest  organized  settlements,  you  find  the  affairs  of  each 
road  district,  school  district,  township,  county,  town,  and 
city  locally  self-managed,  including  the  administration  of 
local  justice.  This  policy  of  creating  local  police  and  munic- 
ipal corporations,  he  declares,  is  exhibited  in  all  our  legisla- 
tion, and  expressly  or  impliedly  guaranteed  in  our  state 
constitutions.  And  Judge  Cooley,  speaking  of  the  powers  of 
legislation  commonly  bestowed  upoti  municipal  corporations, 
says,  that  such  bestowal  is  not  to  be  considered  as  trenching 
upon  the  maxim  that  legislative  power  must  not  be  dele- 
gated, since  that  maxim  is  to  be  understood  in  the  light  of 
the  immemorial  practice  of  this  country  and  of  England, 
which  has  always  recognized  the  propriety  and  policy  of 
vesting  in  the  municipal  organizations  certain  powers  of 
local  regulation,  in  respect  to  which  the  parties  immediately 
interested  may  fairly  be  supposed  more  competent  to  judge 
of  their  needs  than  any  central  authority:  Cooley  on  Consti- 
tutional Limitations,  marg.  p.  118.  The  conventions  which 
framed  our  several  constitutions,  therefore,  had  no  need  to 
expressly  reserve  to  municipal  corporations  the  legislative, 
executive,  and  judicial  power  so  long  wont  to  be  exercised 
by  them,  when,  in  the  distribution  of  the  powers  of  tlie  gov- 
ernment of  the  state,  they  declared  that  the  legislative, 
executive,  and  judicial  power  should  be  confined  to  the  re- 
spective departments  or  bodies  of  magistracy  by  them  created 
and  defined.  The  reservation  arose  by  implication  out  of  the 
existing  order  of  things.  Again:  if  all  functions  of  govern- 
ment of  a  legislative,  executive,  or  judicial  character  properly 
belong  to,  and  are,  therefore,  to  be  exercised  exclusively  by, 
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the  several  departments  created  by  the  constitution,  what  shall 
•®  become  of  the  multiform  powers  and  duties  which,  by 
legislative  enactment,  without  express  constitutional  author- 
ity, have  80  long  been  conferred  upon,  and  exercised  by,  tlie 
various  oflScers  appointed  to  perform  functions  of  government 
in  the  several  counties,  and  who  are  not  made  members  of 
either  of  those  departments  7  Has  it  ever  been  thought  that 
the  executive  and  ministerial,  and  indeed,  in  some  instances, 
the  judicial  or  quasi  judicial,  functions  of  the  tax-assessor, 
tax-collector,  county  treasurer,  coroner,  county  surveyor,  and 
clerks  of  courts,  to  which  may  be  added  the  officers  and 
boards  of  control  of  our  state  institutions  for  the  care  of  the 
insane,  and  deaf,  dumb,  and  blind,  and  our  state  and  county 
medical  boards,  for  the  preservation  of  the  public  healthy 
properly  belong  to  the  several  state  bodies  of  magistracy 
created  by  the  constitution,  within  the  spirit  and  intent  of 
that  instrument,  and  must,  therefore,  be  confided  to  the  ex- 
clusive exercise  of  those  bodies  ?  None  will  so  declare.  In- 
deed, we  have  in  our  system,  in  opposition  to  the  letter  of  tho 
constitutional  provisions  under  review,  striking  illustrations 
of  the  blending  of  legislative,  executive,  and  judicial  power 
in  the  same  persons  or  bodies,  which  it  has  not  been,  and 
will  not  be,  supposed  our  several  constitutions  intended  to 
inhibit.  In  Clay's  Digest,  and  in  each  compilation  of  our 
laws  since,  we  find  the  creation  of  a  court  of  county  commis- 
sioners. Tliis  body  is  an  inferior  court  created  by  law,  and 
belongs,  under  express  provision  of  each  of  our  constitutions, 
to  the  judicial  department  of  government;  yet,  we  find,  in 
its  very  creation,  it  was,  and  has  ever  since  been,  endowed 
with  legislative  and  executive  powers.  In  fact  its  chief 
duties  are  of  those  characters.  It  is  given  the  power  to  levy 
and  assess  taxes  for  the  support  of  the  county  government, 
which  is  a  legislative  function:  Cooley  on  Constitutional  Limi- 
tations, marg.  pp.  479,  488.  It  is  given  power  to  direct  and 
control  the  property  of  the  county;  to  examine  and  audit 
the  accounts  of  the  receiving  and  disbursing  officers  of  the 
county;  to  "make  rules  and  regulations  for  the  support  of 
the  poor;  and  it  is  given  plenary  and  executive  powers  over 
the  erection  and  maintenance  of  public  roads,  bridges,  and 
ferries,  and  the  appointment  of  the  necessary  officers  in  that 
behalf.  These  are  functions  which  do  not  inherently  pertain 
to  the  judiciary,  yet  none  will  say,  in  view  of  their  '^  long- 
continued  and  useful  exercise  by  the  court  of  county  com- 


108  Fox  V.  McDonald.  [Alabama, 

missioners,  without  let  or  hindrance,  that  the  constitution  in 
distributing  the  powers  of  government  intended  to  inhibit 
Buch  exercise.  So,  also,  the  sheriff,  who  is  expressly  made  a 
member  of  the  executive  department,  has  ever  been  empow- 
ered, by  legislation,  to  perform  the  judicial  function  of  approv- 
ing bonds  necessary  to  be  taken  by  him  in  the  administration 
of  the  laws.  Clerks,  registers  in  chancery,  commercial  notaries, 
and  commissioners  of  deeds,  under  constitutions  in  terms  con- 
fining judicial  power  to  the  courts,  have  long  exercised,  under 
legislative  sanction  only,  the  power  of  taking  acknowledg- 
ments of  conveyances,  wliich  this  court,  has  declared  to  be  of 
a  judicial  nature.  The  coroner  is  so  far  an  executive  officer 
that  he  may  execute  process  upon,  and  arrest  the  sheriff  him- 
self, who  is,  by  the  terms  of  the  constitution,  a  member  of 
the  state  executive  department,  and  yet  it  has  never  been 
supposed  that  he  may  not,  with  constitutional  favor,  perform 
the  judicial  function  of  holding  inquests.  Other  illustrations 
might  be  given,  but  these  suffice  to  make  clear  the  principle 
that  the  constitution  must  receive  an  enlarged  and  liberal 
interpretation,  and  the  intention  of  its  framers  ascertained 
upon  a  broad  view  of  the  history  and  experience,  the  needs 
and  usages  of  the  time,  and  the  great  general  purpose  they 
had  in  view  of  framing  a  comprehensive  and  beneficent  gov- 
ernment. Thus  viewed,  we  irresistibly  conclude  that  it  was 
not  the  intention  of  the  constitution  to  declare  that  all  these 
powers  and  duties,  so  indispensable  to  efficient  government, 
and  so  long  exercised,  under  legislative  sanction  only,  by 
these  officers  and  agencies  of  legislative  creation,  properly 
belong  to  the  legislative,  executive,  or  judicial  body  of  the 
magistracy  created  by  the  constitution,  because  alone  they 
may  partake  of  a  legislative,  executive,  or  judicial  nature. 

We  come  then  to  the  concrete  question:  Does  the  power  to 
fill  vacancies  in  office  by  a{tpoiiitment ''properly  belong"  to  the 
executive  department  of  the  state  government,  to  be  exercised 
exclusively  by  that  department,  within  the  meaning  of  the 
constitution?  It  may  be  regarded  as  a  fundamental  policy  of 
our  system  of  state  governments  in  this  country  that  the  selec- 
tion of  persons  to  perform  the  offices  and  functions  of  govern- 
ment shall  be  left  to  the  people  themselves  to  be  exercised  at 
'*  the  ballot-box.  Indeed,  the  right  and  attribute  of  the 
people  in  respect  of  the  selection  of  their  own  officers,  by 
methods  which  they  may  prescribe  in  their  written  constitu- 
tions and  laws,  are  so  iirnily  fixed  in  our  institutions  that  the 
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people  themselves  could  not  throw  them  off,  to  the  extent  of 
destroying  our  republican  forms  of  government,  for  the  peo- 
ple of  the  states  have  confided  to  the  central  government  of 
the  United  States  the  power  and  duty  to  guarantee  to  every 
state  in  the  union  a  government  republican  in  form:  U.  S. 
Const.,  art.  4,  sec.  4.  The  inherent  nature  and  essence  of  the 
act  of  selecting  officers  of  government,  therefore,  in  view  of 
this  established  policy,  describe  it  as  one  properly  belonging 
to  the  people,  through  the  ballot,  and  not  to  any  particular 
department  of  government  to  be  exercised  by  representatives 
of  the  people.  The  filling  of  vacancies  in  office,  pending  the 
action  of  the  people,  by  appointment  of  their  representatives 
clothed  by  law  with  that  authority,  is,  as  a  rule,  an  expedient 
merely,  evoked  by  the  convenience  and  necessities  of  govern- 
ment growing  out  of  the  nature  of  our  system.  In  the 
nature  of  things  the  people  cannot  be  always  called  upon  to 
act  immediately  when  the  selection  of  a  person  is  necessary 
to  the  exercise  of  a  function  of  government;  hence,  it  has 
been  customary  and  essential  to  provide  otiier  means  of  ap- 
pointment in  cases  to  which  this  necessity  gives  rise.  Fur- 
thermore, in  our  experience,  wisdom  has  dictated  that  par- 
ticular offices  be  filled  exclusively  by  appointment  of  some 
governmental  agency  other  than  the  vote  of  the  people  them- 
selves, and  this,  atid  the  agencies  for  such  appointments,  and 
the  methods  of  filling  vacancies  in  offices  elective  by  the  peo- 
ple, have  been  expressly  manifested  and  prescribed  in  our 
constitutions  or  laws.  It  was  necessary  that  they  be  so  pre- 
scribed, for  otherwise  the  right  of  such  appointment  resided 
nowhere;  it  belonged  to  no  departn)ent  of  the  government. 
With  us  the  governor  has  no  prerogatives.  He  must  find 
warrant  in  the  written  law  for  his  every  official  act.  He  has 
no  more  power  to  appoint  officers,  when  not  expressly  con- 
ferred, than  has  the  president  of  the  senate,  who  is  of  the 
legislative,  or  the  chief  justice  of  this  court,  who  is  of  the 
judicial,  department;  and  when  we  go  back  to  our  constitu- 
tion and  laws  in  this  state,  from  the  beginning  of  the  state 
government  to  the  present,  '*  we  find  it  has  been  the  policy 
to  distribute  this  appointing  power  among  the  several  depart- 
ments of  the  state.  We  need  not  specify.  The  instances 
will  readily  occur  to  the  minds  of  those  familiar  with  the 
constitutions  and  laws.  It  may  be  true  that  the  governor 
has  been  invested  with  the  greatest  share  of  this  power,  but 
no  principle  or  policy  has  been  declared  that  the  power  inher- 
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©ntly  belongs  to  him.  And  we  may  remark  that  the  fact 
that  all  our  constitutions,  in  assigning  appointive  power  to 
the  governor,  have  specifically  designated  the  particular  offi- 
cers to  whom  it  a{)plied,  furnishes  cogent  argument  that  the 
people  did  not  regard  the  power  as  necessarily  or  inherently 
belonging  to  him. 

In  whiit  we  have  said  we  have  pretermitted  inquiry  whether 
or  not  the  act  of  appointing  an  officer  is  inherently  of  an 
executive  character;  and  we  have  endeavored  to  show  that 
whether  so  or  not,  it  is  not  such  an  act  as,  upon  a  proper  con- 
struction of  the  constitution,  properly  belongs  to  the  execu- 
tive department.  The  weight  of  authority  joins  issue  upon 
the  proposition  that  it  is  inherently  of  that  character.  The 
supreme  court  of  California  declares  it  possesses  judicial 
ciiaracteristics.  Says  that  court:  "The  person  to  be  appointed 
is  required  to  have  certain  qualifications.  He  must  be  a  cit- 
izen of  the  United  States  and  of  the  state,  and  a  resident  and 
qualified  voter  of  the  city  and  county,  and  he  must  be  of 
good  repute  for  honesty  and  sobriety,  and  he  is  required  to 

produce  evidence  to  this  effect The  examination  of 

these  questions,  passing  upon  the  sufficiency  of  the  evidence, 
and  determining  whether  the  candidates  possess  the  requi- 
site qualifications,  are  certainly  functions  partaking  essen- 
tially of  a  judicial  character":  People  v.  Provines^  34  Cal. 
520.  In  People  v.  Morgan,  90  111.  562,  it  is  said:  •'  The  execu- 
tive power  in  a  state  is  understood  to  be  that  power,  wherever 
lodged,  which  compels  the  laws  to  be  enforced  and  obeyed. 
And  the  instrumentalities  employed  for  that  purpose  are  offi- 
cers elected  or  appointed,  who  are  charged  with  the  enforce- 
ment oi  the  laws.  But  the  power  to  appoint  is  by  no  means 
an  executive  function  unless  made  so  by  the  organic  law  or 
legislative  enactment."  In  Mayor  of  Baltimore  v.  Slate,  15 
Md.  376,  74  Am.  Dec.  572,  it  is  said:  "We  are  not  prepared 
to  admit  that  the  power  of  appointment  to  office  is  a  function 
intrinsically  executive,  in  the  sense  in  which  we  understand 
"  the  position  to  have  been  taken;  namely,  that  it  is  inher- 
ent in,  and  necessarily  belongs  to,  the  executive  department. 
Under  some  forms  of  government  it  may  be  so  regarded,  but 
the  reason  does  not  apply  to  our  system  of  checks  and  bal- 
ances in  the  distribution  of  powers  where  the  people  are  the 
source  and  fountain  of  government,  exerting  their  will  after 
the  manner  and  by  instrumentalities  specially  provided  in 
the  constitution." 
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In  People  v.  Freeman,  80  Cal.  233,  13  Am.  St.  Rep.  122, 
that  court  again  held  that  the  power  of  appointment  to  oflQce 
is  not  essentially  an  executive  function,  and  may  be  regu- 
lated by  law.  Judge  Christiancy,  in  People  v.  Hurlhut,  24 
Mich.  44,  9  Am.  Rep.  103,  had  under  consideration  whether 
the  legislature  could  appoint  persons  to  fill  oflices  created  by 
it;  and  his  purpose  was  to  determine  whether  such  appoint- 
ment could  be  treated  as  a  legislative  act  \vhicli  it  was  com- 
petent for  the  legislature  to  perform;  and,  in  discussing  the 
question,  he  says:  "Besides  the  power  to  make  general  rules 
for  the  government  of  officers  and  persons,  and  regulating 
the  rights  and  classes  of  persons  or  of  the  whole  community, 
there  is  a  large  class  of  powers  recognized  as  legislative,  occu- 
pying an  intermediate  space  between  those  of  a  judicial  char- 
acter on  the  one  side  and  the  executive  on  the  other,  and 
which  are  not,  and  cannot  be,  marked  off  from  these  by  any 
clear  line";  and  further  on  he  says:  "As  to  this  mode  of 
appointment,  being  the  exercise  of  a  power  essentially  exec- 
utive in  its  nature,  it  is  sufficient  to  say  that  executive  power 
cannot  always  be  defined  by  any  fixed  standard  in  the  ab- 
stract. What  would  come  within  the  executive  power  in 
our  form  of  government  would  fall  within  the  legislative  in 
another,  and  vice  versa.  The  question  here  is,  whether,  under 
pur  constitution,  it  is  executive  or  legislative;  and  as  the  con- 
stitution has  not  confided  the  appointment  of  those  or  of  the 
like  officers  to  the  executive  authorities,  and  has  left  it  to  the 
legislative  discretion  whether  to  create  such  offices,  and  how 
they  shall  be  filled,  it  cannot  be  truly  said  that  such  an 
appointment  is  any  more  in  the  nature  of  the  exercise  of  an 
executive  than  a  legislative  power."  In  harmony  with  these 
decisions,  see  State  v.  Constantine,  42  Ohio  St.  441;  51  Am. 
Rep.  833;  Peoj)le  v.  Woodruff,  32  N.  Y.  364.  There  are  deci- 
sions to  the  contrary:  Taylor  v.  Commonwealth,  3  J.  J.  Marsh. 
401;  State  v.  Kennon,  7  Ohio  St.  561;  Achley^s  case,  4  Abb. 
Pr.  35;  »*  State  y.  Noble,  IIS  Ind.  350;  10  Am.  St.  Rep.  143, 
and  other  cases  from  that  state.  These  Indiana  cases  give 
the  question  full  discussion,  and  they  appear  to  be  the  only 
well-considered  cases  in  support  of  their  doctrine.  Mr.  Free- 
man, in  an  exhaustive  note  in  13  American  State  Reports,  on 
page  125,  reviews  all  the  authorities  upon  this  subject,  and 
states  his  conclusion  from  them  in  the  following  language: 
"The  truth  is,  that  the  power  of  appointing  or  electing  to 
office  does  not  necessarily  and  ordinarily  belong  to  either  the 
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legislative,  the  executive,  or  the  judicial  department.  It  ia 
commonly  exercised  by  the  people,  but  the  legislature  niay, 
as  the  lawmaking  power,  when  not  restrained  by  the  consti- 
tution, provide  for  its  exercise  by  either  department  of  the 
government,  or  by  any  person  or  association  of  persons  whom 
it  may  choose  to  designate  for  that  purpose.  It  is  an  execu- 
tive function  when  the  law  has  committed  it  to  the  executive, 
a  legislative  function  when  the  law  has  committed  it  to  the 
legislature,  and  a  judicial  function,  or  at  least  a  function  of  a 
judge,  when  the  law  has  committed  it  to  any  member  or 
members  of  the  judiciary."  What  he  has  said  meets  with 
our  approval. 

It  is  again  objected  that  the  act  is  unconstitutional,  in  that 
it  denies  to  the  city  the  right  of  local  self-government.  This 
contention  is  based  on  the  power  given  the  probate  judge  to 
appoint  the  commissioners,  and  upon  the  further  assumption 
that  the  act  empowers  them  to  appoint  persons  who  are  not 
members  of  the  municipality,  who  do  not  reside  within  the 
city.  There  is  no  force  in  the  objection  so  far  as  concerns 
the  designation  of  the  probate  judge  as  the  appointing  power. 
We  have  reached  the  conclusion  that  the  probate  judge  may 
lawfully  appoint  the  commissioners.  With  that  act  his 
duties  end.  He  takes  no  part  in  administering  the  city 
government.  The  case  is  exactly  the  same  as  if  the  appoint- 
ing power  had  been  conferred  upon  the  governor,  instead  of 
the  judge  of  probate,  and  we  apprehend  it  would  not  be  con- 
tended in  that  case  that  the  local  government  of  the  city  wns 
for  that  reaso*  interfered  with.  The  persons  appointed  com- 
missioners exercise  the  functions  of  government  conferred 
upon  them  by  the  act,  and  not  the  person  who  appoints 
them.  But  the  other  proposition  may  deserve  more  serious 
consideration.  Upon  mature  reflection  we  do  not  deem  it 
necessary  to  decide  what  the  effect  upon  the  act  would  be,  in 
respect  of  its  constitutionality,  ""^  if  the  construction  of  the 
act  thus  assumed  be  the  correct  one;  for  we  reach  the  con- 
clusion that  it  was  not  the  intention  of  the  legislature  to 
authorize  the  appointment  of  persons  who  are  not  members 
of  the  municipal  corporation,  for  whose  use  the  means  of  local 
government  were,  m  part,  being  provided. 

The  act  is  not  carefully  drawn.  It  is  noticeable  for  the 
meagerness  of  its  provisions,  as  well  as  the  indefiniteness  of 
some  of  those  which  are  inserted.  With  this  character,  it  is 
before  us  for  construction.     It  is  an  act  which  relates  alone 
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to  the  local  government  of  the  city  of  Birmingham.  Its  con- 
trolling purpose,  as  all  must  know,  was  to  provide  an  efiicient 
enforcement  of  the  police  powers  of  the  city.  To  this  end, 
the  legislature  knew  and  intended  that  the  commissioners  to 
be  appointed  should  be  persons  familiar  with  the  govern- 
mental affairs  of  the  city  and  the  needs  and  wants  of  its 
police  system,  and  who  should  be  indentified  with  the  city's 
interest.  The  commissioners  are  required  to  exercise  full 
direction  and  control  of  the  oflBcers  and  members  of  the 
police  force.  They  are  required  to  hold  meetings  at  all  times 
when  the  public  interest  of  the  city  may  require.  They  are 
required  to  exercise  constant  supervision  of  the  conduct  of 
the  police  officers  and  to  prefer  accusations  against  them  for 
wrongs  and  delinquencies  committed  by  them  which  would 
justify  their  suspension  or  removal.  These  duties,  which 
manifest  themselves  as  the  moving  causes  of  the  enactment, 
unmistakably  imply  necessity  for  the  appointment  of  per- 
sons resident  in  the  city  and  interested  in  its  welfare,  and 
their  constant  presence  therein,  without  which  their  duties 
could  not  be  well  performed.  Suppose  the  probate  judge 
had  appointed  residents  of  the  county  of  Mobile,  for  instance, 
to  manage  the  police  affairs  of  the  city  of  Birmingham,  would 
any  one  suppose,  or  could  it  be  legitimately  contended,  that 
the  legislature  intended  by  this  act  to  confer  any  such  au- 
thority? The  answer  would  at  once  be,  Nol  that  the  inten- 
tion was  that  citizens  of  the  municipality,  to  be  affected  by 
the  legislation,  be  selected  to  perform  these  duties.  Sup- 
pose, again,  the  legislature  should  create  an  office  for  the 
exercise  of  some  state  governmental  function,  and  provide 
that  the  person  to  fill  it  should  be  appointed  by  the  governor, 
without  providing  that  he  should  be  a  resident  of  the  state, 
could  it  be  contended  that  the  governor  was  empowered  ** 
to  appoint  a  resident  of  another  state?  and  would  the  act  be 
declared  unconstitutional  upon  the  assumption  that,  for  that 
reason,  it  infringed  local  self-government?  We  apprehend  it 
would  be  at  once  construed  that  the  governor  must  appoint 
a  resident  of  this  state.  Legislative  enactments  are  always 
presumed  to  be  of  constitutional  authority.  It  must  clearly 
appear  that  they  offend  some  provision  of  the  constitution 
before  the  courts  are  authorized  to  set  them  aside.  If  a  con- 
struction  may  be  fairly  indulged  which  will  wrest  them  from 
the  attack  of  giving  offense  1o  a  constitutional  limitation, 

that  presumption  shall  be  indulged.     We  are,  therefore,  of 
Am.  St.  Kep.,  Vol.  XL  VI.-  8 
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the  opinion  that  the  failure  of  the  act  to  provide  in  express 
terms  that  the  commissioners  shall  be  residents  of  the  city, 
is  due  to  legislative  oversight,  which  is  supplied  by  the  gen- 
eral intention  of  the  legislature  that  they  shall  be  such, 
manifest  upon  the  face  of  the  act  itself. 

It  is  again  objected  that  the  act  is  unconstitutional  be- 
cause, by  its  provisions,  the  terms  of  the  present  police  offi- 
cers are  cut  off,  when  that  object  is  not  expressed  in  the  title. 
This  contention  may  fairly  raise  the  question  whether,  upon 
a  proper  construction  of  the  act,  the  tenures  of  the  present 
incumbents  were  cut  off;  but,  whetlier  so  or  not,  the  parties 
have  joined  in  a  request  that  we  construe  the  act  and  an- 
nounce our  opinion  upon  that  question. 

It  is  a  principle  self-evident,  as  well  as  declared  in  all  the 
authorities  upon  tlie  subject,  that  legislative  enactments,  and 
each  and  every  provision  therein,  go  into  immediate  opera- 
tion, unless  by  force  of  some  general  law,  or  provision  con- 
tained in  the  act  itself,  the  operation  is  postponed  to  some 
future  period  or  event;  and  the  special  provision  which  would 
create  such  postponement  must  be  stated  in  express  words 
to  that  effect,  or  in  terms  so  clear  and  certain  as  to  admit  of 
no  otiier  rational  interpretation.  The  principle  of  this  strict- 
ness results  from  the  obvious  necessity  that  all  men  should 
know  with  certainty  when  our  laws  take  effect:  Lane  v.  Kolb, 
92  Ala.  636,  and  cases  cited.  Applying  this  rule  to  the  act 
in  question,  and  it  cannot  admit  of  doubt  that  the  act  went 
into  effect  at.  least  as  early  as  the  day  of  the  first  regular 
meeting  of  the  mayor  and  aldermen  of  Birmingham,  in  Jan- 
uary, 1893 — the  time  fixed  in  the  act  for  '"'  the  appointment 
of  the  commissioners.  There  are  no  provisions  which  show, 
with  the  degree  of  certainty  the  rule  requires,  an  intention 
to  further  postpone  its  operation.  This  is  true,  not  only  with 
respect  to  the  act  as  a  whole,  but  to  each  and  every  provision 
thereof  The  result  is  that  the  power  of  the  commissioners 
to  appoint  the  police  officers  immediately  arose,  and  all  au- 
thority of  the  mayor  and  aldermen  over  their  appointment 
and  retention  in  office  ceased.  The  persons  in  office  being 
in  by  virtue  of  the  appointive  power  of  the  mayor  and  alder- 
men, the  abrogation  or  withdrawal  of  that  power,  and  the 
substitution  of  a  new  appointive  power  in  another  body,  nec- 
essarily, ipso  facto,  annulled  the  tenures  of  their  appointees, 
there  being  notiiing  in  the  act  retaining  them  in  office:  Lane 
V.  Kolb,  92  Ala.  636;  Slate  v.  Board  of  Public  Lands,  etc.,  7 
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Neb.  42.  The  rule  is  analogous  to  that  which  obtains  in  ref- 
erence to  agency.  When  the  authority  of  an  agent,  who  is 
empowered  to  appoint  subagents,  is  revoked  by  the  princi- 
pal, the  authority  of  all  existing  subagents,  so  appointed,  is 
likewise  revoked:  Mechem  on  Agency,  sec.  270.  These  prin- 
ciples are  so  undeniable  that  it  is  unnecessary  to  do  more 
than  state  them.  The  conclusion  here  reached  does  not 
determine  that  the  act  is  unconstitutional  upon  the  ground 
alleged  that  the  purpose  to  accomplish  such  a  result  is  not 
clearly  expressed  in  its  title.  The  title  is,  "An  act  to  estab- 
lish a  board  of  commissioners  of  police  for  the  city  of  Bir- 
mingham, Alabama."  This  implies  the  insertion  in  the  act 
of  all  powers  reasonably  necessary  to  an  efficient  adminis- 
tration of  the  police  department  of  the  city  by  commission- 
ers, which  obviously  includes  power  in  the  commissioners 
to  appoint  police  oflQcers.  Such  power,  as  we  have  already 
shown,  has  the  effect,  in  itself,  of  cutting  off  the  terms  of 
incumbents.  It  follows,  logically,  from  these  unassailable 
propositions,  that  the  title  of  the  act  was  sufficiently  compre- 
hensive in  the  particular  in  question:  Board  of  Revenue  v. 
Barber,  53  Ala.  589. 

The  next  question  arising  is,  What  was  the  mayor's  duty 
when  McDonald  presented  himself  for  qualification?  This 
record  shows  that  it  does  not  admit  of  serious  question  that 
the  mayor  had  most  ample  notice  and  knowledge,  official 
and  personal,  of  McDonald's  appointment.  It  was  compe- 
tent and  necessary  for  the  commissioners  to  organize  for 
systematic  work,  by  electing  a  presiding  and  '**  a  clerical 
officer.  They  did  so  by  electing  a  chairman  and  secretary. 
The  act  says  they  must  appoint  a  "  clerk."  This  they  did 
by  appointing  a  person  charged  with  the  duties  of  a  clerk. 
That  they  designated  him  by  the  synonymous  title  of  secre- 
tary is  wholly  immaterial.  The  duties  of  the  officer  were  the 
same,  whether  you  call  him  clerk  or  secretary,  and  the  na- 
ture of  those  duties  is  clearly  implied  in  either  designation. 
The  law  regards  the  substance,  not  the  forms,  of  things.  The 
mayor  of  the  city,  as  a  principle  of  law,  was  bound  to  take 
official  notice  of  the  appointment  of  the  commissioners  and 
of  the  necessary  officers  of  their  board  by  them  elected.  Ho 
knew,  therefore,  that  Mudd  was  chairman,  and  Boggan  sec- 
retary or  clerk.  These  officers  duly  certified  to  him  McDon- 
ald's appointment.  Besides,  the  proof  is  most  abundant  that 
the  mayor  personally  knew  all  the  facts,  and  made  no  pretense 
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that  he  did  not,  but  based  his  refusal  to  act  either  upon  the 
assumed  unconstitutionality  of  tiie  act  or  the  mistaken  con- 
ception tliat  the  tenures  of  those  in  office  were  not  cut  off.  Tho 
trial  of  the  title  to  the  office  was  not  within  his  jurisdiction. 
That  must  have  been  left  to  other  tribunals.  It  was  enough 
for  him  that  McDonald  presented  a  prima  facie  showing  of 
his  appointment  emanating  from  the  appointing  power.  This 
was  done,  and  the  oath  of  office  should  have  been  adminis- 
tered. There  is  clearly  no  merit  in  the  suggestion  that  five 
days  from  McDonald's  appointment  had  expired  when  he 
presented  himself,  for  he  had  been  reappointed  within  the 
five  days.  It  is  said  there  was  no  reappointment,  but  a  rati- 
fication merely  of  the  original  appointment,  which,  upon  the 
principles  of  the  law  of  ratification,  had  relation  to  the  time  of 
the  appointment  ratified.  This  is  a  mistaken  view.  There 
is  no  such  principle  as  the  ratification  by  the  appointing 
power  of  the  prior  appointment  of  a  public  officer.  If  a  per- 
son has  been  informally  appointed  and  has  done  official  acts 
under  it,  or  if  he  has  acted  without  qualification,  his  acts  are 
validated  by  law  as  those  of  an  officer  de  facto ^  and  no  intent 
of  ratification  by  the  appointing  power  could  add  any  thing 
to  their  validity.  So,  also,  if  a  person  duly  appointed  fails 
to  qualify  within  the  time  prescribed  by  law,  and  thereby 
forfeits  his  right,  a  vacancy  arises  which  the  appointing 
power  may  fill.  His  failure  to  qualify  cannot  be  "ratified." 
The  appointing  power  can  only  fill  the  '^  vacancy.  Though 
the  action  of  the  commissioners,  in  the  present  instance,  was 
put  in  the  form  of  a  ratification,  its  necessary  legal  effect  was 
that  of  a  reappointment.  It  was  a  clear  act  of  the  commis- 
sioners manifesting  that  thenceforth  McDonald  should  be 
chief  of  police,  and  this  was  duly  certified  to  the  corporate 
authorities.  Nothing  more  was  necessary  to  constitute  an 
appointment. 

The  act  required  to  be  performed  by  the  mayor  was  purely 
ministerial.  There  was  no  other  adequate  remedy  to  secure 
the  right  than  mandamus.  The  city  court  properly  granted 
the  writ,  and  its  judgment  is  affirmed. 

CoNSTiTDTioNAL  Law — DEPARTMENTS  o»  GOVERNMENT. — The  legislative^ 
executive,  and  ju'licial  departineuta  of  the  state  governineut  are  distinct 
from  eacli  other,  and  so  far  as  any  direct  control  are  concerned  are  inde. 
pendent  of  each  other,  but  the  power  of  either  department  is  not  absolute 
and  may  be  incidentally  affected  by  the  action  of  another  department: 
Greenwood  Cemetery  etc,  Co.  v.  lioiUt,  17  Col.  156;  31  Am.  St.  Rep.  284. 
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Constitutions — Interpretation  of. — Words  used  in  a  constitution  are  to 
be  construed  with  reference  to  the  usage  or  custom  of  the  country  at  the 
time  of  its  adoption:  De  Camp  v.  Archibald,  50  Ohio  St.  618;  40  Am.  St. 
Rep.  692,  and  note.  See  the  extended  note  to  Sc/itieasler  v,  Dudley,  60  Am. 
Rep.  128. 

Officers,  Appointment  of — Power  of  Legislature. — The  power  of  ap- 
pointment to  office  ia  not  essentially  an  executive  function,  it  may  therefore  be 
regulated  by  law,  and,  if  the  law  so  provides,  may  be  exercised  by  the  mem- 
bers of  the  legislature:  People  v.  Freeman,  80  Gal.  233;  13  Am.  St.  Rep. 
122,  and  extended  note;  State  v.  Oeorge,  22  Or.  142;  29  Am.  St.  Rep.  586, 
«nd  note. 

Officers — Removal  of. — The  legislature  may  remove  public  officers  not 
only  by  abolishing  the  office  but  by  an  act  declaring  it  vacant,  and  may 
lodge  the  power  to  remove  from  statutory  offices  in  boards  or  other  officers 
subject  to  statutory  regulation:  Attorney  Oeneral  v.  Jochim,  99  Mich.  358; 
41  Am.  St.  Rep.  606,  and  note;  see,  also,  Trimble  v.  People,  19  Col.  187;  41 
Am.  St.  Rep.  236.  and  note. 

Mandamus  Lies  to  Compel  Constitutional  Executivb  Officers  to 
perform  the  duties  required  of  them  by  law:  State  v.  Houston,  40  La.  Ana. 
393;  8  Am.  St.  Rep.  532. 

Statutes — When  Take  Effect. — A  statute  takes  effect  from  its  date 
when  no  time  is  fixed  and  there  is  no  constitutional  provision  concerning  it: 
Parkinson  v.  State,  14  MJ.  184;  74  Am.  Dec.  522.  Public  acts  of  tlie  gen- 
eral assembly  take  effect  from  its  rising  if  not  otherwise  provided:  Perkina 
V.  Perkins,  7  Conn.  558;  18  Am.  Dec.  120.  A  statute  must  be  construed  to 
■peak  from  the  first  day  of  the  session  at  which  the  act  passed:  Weeks  T. 
Weeks,  5  Ired.  Eq.  Ill;  47  Am.  Dec.  353,  and  note. 
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Judgment,  Entry  of  What  is  Not. — If  a  record  shows  that  a  jury  hat 
been  sworn  and  impaneled,  and  that  they  find  for  the  plaintiff  for  the 
lot  sued  for  (describing  it),  and  tweuty-five  dollars  for  detention,  and 
adds  "and  judgment  is  rendered  against  the  defendants  for  the  land 
sued  for,  together  with  all  costs  in  this  behalf  expended,  for  which 
execution  may  issue,"  this  is  not  such  an  entry  of  judgment  as  will 
support  an  appeal. 

S.  J.  Darby  and  B.  K.  Collier,  for  the  appellants. 

Alex.  T.  London,  contra, 

*•*'  Haralson,  J.  The  verdict  in  this  case  was,  "We  the  jury 
fitul  for  the  plaintiff  for  the  land  sued  for  [describing  it],  and 
twenty-five  dollars  damages  for  detention  against  defendant 
Martha  Bell."  On  this  verdict  a  judgment  ought  to  have  been 
entered  against  all  the  defendants  for  the  land  sued  for,  for 
twenty-five  dollars  against  Martlia  Bell,  as  damages  for  de- 
tention, and  against  all  of  them  for  the  costs:  Code,  sees. 
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2709,  2710;  Bishop  v.  Laloutte,  67  Ala.  197.  Immediately 
following  this  verdict,  with  a  comma  between,  appears  what 
purports  to  be  a  judgment  in  the  cause,  based  on  the  verdict^ 
namely:  "And  judgment  is  rendered  against  defendants 
Samuel  Mace  and  Henry  Edwards,  for  the  *®®  land  sued 
for,  together  with  all  the  costs  in  this  behalf,  for  which  exe- 
cution may  issue." 

A  judgment  should  be  complete  and  certain  in  itself,  and 
must  appear  to  be  the  act,  the  adjudication  of  the  court,  and 
not  a  memorandum,  or  certified  result:  Speed  v.  Cocke,  57 
Ala.  209.  Among  various  definitions  of  a  judgment  in  the 
books,  not  differing  in  legal  effect  from  each  other,  we  have 
the  one  that  it  is  "  the  final  consideration  and  determination 
of  a  court  of  competent  jurisdiction,  upon  the  matters  sub* 
mitted  to  it":  1  Freeman  on  Judgments,  sec.  2;  Whitwell  v. 
Emory,  3  Mich.  84;  59  Am.  Dec.  220.  The  language  of  a 
judgment  is,  "it  is  considered  by  the  court  that  the  plaintiff 
have  and  recover,  or  that  the  defendant  go  without  day."  If 
ever  what  purports  to  be  a  judgment  falls  short  of  being  a 
finding,  an  adjudication  of  the  court,  complete  and  certain, 
but  is  in  substance  a  mere  memorandum  of  the  clerk  which 
declares,  as  here,  no  more  than  that  a  judgment  was  rendered, 
without  setting  out  what  the  judgment  was,  it  cannot  be  sus- 
tained as  the  final  consideration  and  determination  of  the 
court:  Tonibeckbee  Bank  v.  Godbold,  3  Stew.  240;  20  Am.  Dec. 
80;  Hinson  r.  Wall,  20  Ala.  298. 

There  is  here  absolutely  nothing  in  the  shape  of  a  judg- 
ment against  the  defendant  Martha  Bell,  for  any  thing;  and, 
as  for  the  other  defendants,  there  is  simply  a  declaration 
that  judgment  is  rendered  against  them  for  the  land  and 
costs,  but  no  judgment  is  in  fact  rendered.  This  entry  is 
lacking  in  form  and  material  averments  to  constitute  it  a 
judgment,  and  to  support  it  as  sucli  would  be  to  sanction  an 
uncertainty  and  looseness  in  the  record  and  preservation  of 
solemn  and  important  judicial  ascertainments,  such  as  would 
be  pernicious.  Our  conclusion  is,  there  is  no  such  judgment 
here  as  will  support  an  appeal,  and  it  is,  therefore,  dismissed. 

Appeal  dismissed.  

JuDQMBNTS. — Entrt  OF. — A  judgment  is  rendered  when  ordered  by  th» 
court,  but  it  is  not  entered  until  actually  written  in  the  judgment-book: 
Duranl  v.  Comegys,  2  Idaho,  809;  35  Am.  St.  Rep.  267.  A  judgment  i» 
rendered  at  the  time  the  court  pronounces  the  decision:  EataU  of  Cook,  7T 
Cal.  220;  11  Am.  St.  Rep.  267,  and  uote. 
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[101  ALABA.HA,    205.] 

The  Alteration  &9  an  Instkombnt  in  Writing  may  Consist  of  the  fill- 
ing  of  a  blauk  therein,  which  the  promisee  was  authorized  to  Mil  ia  a 
certain  way,  by  the  insertion  therein  of  matter  not  included  ia  the  au* 
thorization. 

Blanks  in  Instrument,  Filling  o*  for  too  Large  a  Sum. — If  the  prom- 
isee in  an  instrument  is  authorized  to  fill  a  blank  therein  by  inserting 
the  amount  due  him,  but  he  inserts  a  larger  sum,  such  iastrumeut  is 
void. 

Brown  &  Street,  for  the  appellant. 

Lusk  &  Bell,  contra. 

ao6  McClellan,  J.     The  evidence  ia  free  from  conflict 
that  Sneed  was  authorized  to  fill  the  blank  left  in  the  mort- 
gage executed   by  Green  to  him,  by  inserting  therein  the 
amount  of  the  former's  debt  against  the  latter,  after  deduct- 
ing therefrom  the  proceeds  of  certain  two  bales  of  cotton, 
and  adding  thereto  the  costs  of  a  former  suit  between  the 
parties.    There  is  conflict  in  the  testimony  as  to  whether  the 
mortgagee  also  had  authority  to  add  *®''  to  the  debt  and 
costs  attorney's  fees  incurred  by  him  in  the  former  suit,  and 
insert  the  aggregate  of  all  these  items  in  the  blank  space  left 
in  the  instrument.    For  the  purposes  of  this  appeal,  however, 
it  will  be  conceded   that  the  mortgagee  was  authorized  to 
include  and  insert  as  a  part  of  the  amount  intended  to  be 
secured,  the  sum  paid  his  attorney  for  services  in  the  pre- 
vious litigation.     A  satisfying  preponderance  of  the  evidence 
fixes  the  amount  of  the  debt  balance  at  $125.     It  was  shown 
without  conflict  that  the  attorney's  fee  in  question  was  $18, 
and  the  costs  of  the  former  suit  amounted  to  $8.65.     The 
total  of  these  sums  is  $151.65.     The  balance  of  the  debt 
which  the  mortgagee  claimed  to  be  due  was  $138.24.     Add- 
ing to  this  the  attorney's  fee  and  court  costs,  the  total  is 
$164.89.     No   phase  or  tendency  of    the  evidence  shows  a 
greater  total  than  this,  and  this  sum,  $164.89,  on  the  aspects 
of  the  testimony  most  favorable  to  the  plaintiff,  marks  the 
extremest  limit  of  the  amount  lie  was  authorized  to  insert  in 
the  instrument.     The  amount  actually  inserted  by  or  for  him 
was  $167.10;  $2.21  in  excess  of  his  authority,  if  the  evidence 
in  his  own  behalf  is  to  be  taken  as  true,  and  $15.45  in  excess 
of  the  amount  which,  according  to  a  preponderance  of  the 
testimony,  he  was  authorized  to  insert  in  the  blank. 
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The  general  proposition  that  any  material  alteration  of  an 
instrument  after  its  execution,  without  the  maimer's  consent, 
avoids  it  and  discharges  him  from  all  obligation  depending 
upon  it  is  not  controverted  in  this  case:  Montgomery  v.  Cros9' 
thwait,  90  Ala.  553;  24  Am.  St.  Rep.  832;  Anderson  v.  Bel' 
lenger,  87  Ala.  334;  13  Am.  St.  Rep.  4G.  Nor  can  it  bo 
doubted  in  principle  or  upon  authority  that  a  material  and, 
as  between  the  original  parties  to  the  instrument,  vitiating 
alteration  may  consist  in  the  filling  of  a  blank,  which  the 
promisee  is  authorized  to  fill  in  a  certain  way,  by  the  inser- 
tion therein  of  matter  not  covered  by  the  authorization:  1 
Am.  &  Eng.  Ency.  of  Law,  518;  Toomer  v.  Rutland,  57  Ala. 
379;  29  Am.  Rep.  722.  And  as  any  change  of  the  amount 
intended  to  be  evidenced  by  a  writing,  whereby  it  becomes 
nominally  a  promise  to  pay  either  a  greater  or  less  sum  than 
that  originally  expressed,  is  a  material,  and,  therefore,  vitiat- 
ing alteration  (lAm.&  Eng.  Ency.  of  Law,  503), so, in  princi- 
ple, *"**  where  the  amount  is  left  blank  and  the  promisee  is 
authorized  to  insert  a  given  sum,  or  the  true  aggregate  of 
several  specified  items,  the  respective  amounts  of  which  are 
fixed  but  not  at  the  time  known  to  the  parties,  and  he  inserts 
a  different  amount,  as  here,  in  excess  of  the  true  aggregate 
of  all  the  items  intended  to  be  embraced,  the  like  vitiating 
consequences  must  ensue. 

The  court  below  confined  the  application  of  these  princi- 
ples to  cases  in  which  the  alteration  ie  made  with  a  fraudu- 
lent intent,  and,  finding  no  such  intent  to  have  actuated  the 
plaintifi*  in  this  instance,  held  that  the  mortgage  was  a  valid 
security  for  the  amount  really  due,  notwithstanding  a  differ- 
ent and  excessive  amount  had  been  inserted  in  io.  The  dis- 
tinction is  not  well  taken.  The  question  of  intent  is  not 
involved.  As  is  well  said  by  counsel:  *'  The  motive  with 
which  the  change  is  made,  or  the  unauthorized  filling  of  the 
blank  is  done,  is  not  material.  I-t  is  not  because  the  thing 
done  is  actual  fraud,  but  because  a  contrary  rule  would  open 
too  great  a  door  for  fraud,"  and  becuase,  we  may  add,  that 
the  alteration  changes  the  legal  identity  of  the  paper  and 
causes  it  to  speak  a  language  differing  in  legal  effect  from 
that  which  it  originally  spoke,  a  result  which  would  ensue 
liowever  pure  the  intent  with  which  the  alteration  was  made, 
that  the  law  holds  the  instrument,  as  between  the  original 
parties  and  those  nominally  acquiring  rights  under  it  with 
notice  of  the  alteration,  to  be  null  and  void  fur  all  purposes: 
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1  Am.  &  Eng.  Ency.  of  Law,  518,  520;  Glover  v.  Robhins,  49 
Ala.  219;  20  Am.  Rep.  272;  Toomer  v.  Rutland,  57  Ala.  379; 
29  Am.  Rep.  722;  Montgomery  v.  Crossthwait,  90  Ala.  573; 
24  Am.  St.  Rep.  832. 

Where  the  alteration  or  unauthorized  filling  of  blanks  is 
free  from  all  covinous  intents,  the  result  of  an  honest  mistake 
or  miscalculation,  it  may  be  that  the  promisee  can  recover 
on  the  original  consideration:  he  certainly  could  not  do  even 
this  if  he  made  or  consented  to  the  change  for  any  fraudu- 
lent purpose:  1  Am.  &  Eng.  Ency.  of  Law,  526;  White  v. 
HasSf  32  Ala.  430;  70  Am.  Dec.  548;  but  here  the  action  is 
not  on  the  original  consideration  for  which  the  mortgage  was 
executed,  but  the  right  of  recovery,  the  title  asserted  by  the 
plaintiff  in  this  action  of  detinue,  depends  upon  the  vlaiditj' 
of  the  paper  itself,  which  in  legal  contemplation  ceased  to 
be  the  instrument  which  the  defendant  executed  the  moment 
it  was  ***  altered  as  shown  by  the  uncontroverted  evidence, 
and  its  emasculation  is  none  the  less  complete  because  of 
the  absence  of  evil  intent  on  the  part  of  the  plaintiff  in  com- 
mitting the  act  which  destroyed  it. 

The  evidence  not  only  authorized  the  jury  to  find  for  the 
defendant,  but  it  showed,  without  conflict  or  room  for  adverse 
interference,  that  the  muniment  of  title  upon  which  the 
plaintiff  relied  for  recovery  was  utterly  infirm  and  invalid, 
and  hence  the  jury  could  not  have  found  other  than  they 
did  under  the  law  of  the  case. 

It  is  clear  that  the  trial  court  erred  in  setting  aside  the 
verdict  and  granting  a  new  trial.  The  judgment  to  that 
effect  is  reversed  and  annulled,  the  motion  for  new  trial  is 
overruled  and  denied,  and  the  verdict  and  judgment  for 
defendant  as  returned  and  rendered  in  the  court  below  is 
left  in  full  force. 

Reversed  and  rendered.     

Alteration  of  Instruments  bs"  Filling  Blanks  contrary  to  the  inten- 
tion  of  the  parties:  See  the  extended  notes  to  Woodworth  v.  Bank,  10  Am. 
Dec.  271,  and  Stahl  v.  Berger,  13  Am.  Dec.  669. 

Filling  Blanks. — When  Avoids  Instrument:  See  the  extended  note  to 
Bedell  v.  Herring,  11  Am.  St.  Rep.  316,  and  the  notes  to  Fordyce  v.  Koa- 
minski,  4  Am.  St.  Rep.  26,  and  RainboU  v.  Eddy,  11  Am.  Rep.  153. 
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Strousb  V.  Leipp. 

[101  ALABAMA,  433.] 

Husband  and  Witb,  Joinder  or. — In  an  actiou  to  recover  damages  result- 
ing from  the  negligence  or  other  tort  of  a  wife  it  was,  at  the  oommun 
law,  necessary  to  join  her  husband. 

Husband  and  Wife,  Joinder  of  in  Actions  fob  Heb  Tobts. — Under  a 
statute  exonerating  a  husband  from  liability  for  the  torts  of  his  wife  in 
which  he  does  not  participate,  and  declaring  that  she  shall  be  suable 
therefor  as  if  she  were  sole,  it  is  not  proper  to  join  her  husband  with 
her  in  an  action  for  tort  committed  by  her  alone. 

Pleadings  and  Practicb. — Pleas  in  abatement  and  in  bar  cannot  be 
pleaded  together. 

Pleading  and  Practice — Harmless  Error. — If  a  demurrer  is  sustained 
to  a  special  plea,  but  the  defendant  interposes  the  general  issue  under 
which  he  is  entitled  to  and  does  interpose  the  defense  specially  pleaded, 
the  sustaining  of  such  demurrer,  whether  erroneous  or  not^  canaot  be 
prejudiciaL 

The  Owner  or  Keeper  of  a  Domestic  Animal  Which  is  Vicious  and 
Prone  ob  Accustomed  to  do  Violence,  having  knowledge  of  its  dis- 
position and  habits,  must,  at  his  peril,  keep  it  safely  and  securely,  so 
that  it  cannot  inflict  injury,  and  cannot  relieve  himself  from  liability 
by  proving  that  it  escaped  without  any  special  negligence  on  his  part. 

Husband  and  Wife.  —  A  Wife  is  Bound  to  Follow  Her  Husband 
when  he  changes  his  residence,  even  without  her  consent,  providing  the 
change  is  made  by  him  in  the  bona  fide  exercise  of  his  power,  as  head  of 
the  family,  of  determining  what  is  best  for  it. 

Husband  and  Wife. — A  Wrong  Committed  by  a  Wife  in  the  presence 
of  her  husband  is  presumed  to  be  his  act. 

Husband  and  Wife— Liability  of  the  Latter  for  Torts. — If  a  statute 
declares  that  a  husband  is  not  Iiai)Ic  for  the  torts  of  his  wife  in  which 
he  does  not  participate,  and  that  she  is  answerable  therefor,  it  does  not 
enlarge  her  liability,  but  merely  transfers  the  burden  from  the  joint 
shoulders  of  both  and  places  it  on  the  wife  alone. 

Husband  and  Wife — Liability  of  tiie  Latter  fob  the  Act  of  Vicious 
Animals. — If  a  vicious  dog  is  kept  on  premises  occupied  by  a  husband 
and  wife,  though  both  the  premises  and  the  animal  are  owned  by  her, 
still  the  keeping  of  the  dog  is  a  matter  over  which  he  is  authorized  fco 
exercise  control  as  the  head  of  the  family,  and,  if  it  escapes  and  injures 
a  third  person,  the  husband  alone  is  answerable,  notwithstanding  a  stat- 
ute declaring  that  he  shall  not  be  liable  for  any  torts  of  his  wife  in 
which  he  does  not  participate,  and  that  she  shall  be  suable  tlierefor. 

Husband  and  Wife. — A  Statute  Securing  to  Maruieu  Women  Their 
Separate  Estates  does  not  deprive  the  husband  of  his  power  and 
authority  as  head  of  the  family,  nor  render  liim  auy  tlie  less  account- 
able for  the  economy  and  administration  of  the  household.  Therefore, 
if  the  family  occupies  premises  which  are  the  separate  estate  of  the 
wife,  and  a  vicious  dog  is  kept  thereon  belonging  to  her,  the  husband, 
and  not  she,  is  answerable  for  the  injuries  resulting  from  tlie  escape  of 
such  dog,  and  his  attacking  a  third  person  on  a  highway  adjaceut  to  the 
premises. 
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Action  by  Elizabeth  Leipf  against  Estra  Strouse,  a  mar- 
ried woman,  to  recover  compensation  for  injuries  suffered  by 
the  former  from  a  ferocious  dog  alleged  to  belong  to  the  lat- 
ter. The  defendant  was  a  married  woman,  wife  of  Simon 
Strouse,  and  lived  with  him  on  premises  in  the  city  of  Mobile, 
the  title  of  which  was  vested  in  her.  The  plaintifif  lived  next 
door  to  the  defendant  on  premises  divided  from  those  of  the 
defendant  by  a  fence  only.  Along  the  rear  of  both  fences 
ran  a  common  public  alleyway,  into  which  a  gate  opened 
from  the  rear  of  the  defendant's  yard.  The  plaintiff,  while 
in  this  alleyway,  was  attacked  by  the  dog,  which  rushed  out 
of  the  alleyway,  and  severe  injuries  were  inflicted.  Defend- 
ant and  her  husband  were  absent  from  home  at  the  time. 
The  defendant  asked  the  court  for  charges  marked  ''  6  and 
7,"  the  first  of  which  was  that  the  jury  be  charged  "that  if 
the}'  believed  from  the  evidence  that  the  defendant  Estra 
Strouse  and  Simon  Strouse  are  husband  and  wife,  and  re- 
sided together  as  such  husband  and  wife  at  the  time  the 
plaintiff  was  injured  by  the  dog,  and  that  the  dog  was  kept 
on  the  premises  where  they  resided,  then  the  husband  was 
the  keeper  of  the  dog,  and  they  must  find  for  the  defendant," 
and  the  jury,  "if  they  believe  from  the  evidence  that  the 
defendant  was  at  the  time  of  plaintiff's  injury  a  married 
woman,  residing  with  her  husband,  Simon  Strouse,  on  the 
premises  where  the  dog  was  kept,  then  in  law  the  husband 
was  the  keeper  of  the  dog,  and  they  must  find  for  the  defend- 
ant." Tlie  court  refused  to  so  instruct  the  jury,  and  a  ver- 
dict was  returned  for  the  plaintiff,  assessing  her  damages  at 
two  thousand  five  hundred  dollars.  Thereafter  defendant 
appealed. 

Overall^  Bestor  &  Gray,  for  the  appellant. 

Gregory  L.  &  H.  T.  Smith,  contra. 

«36  Stone,  C.  J.  This  suit  was  brought  by  appellee  to 
recover  damages  for  alleged  injuries  suffered  from  tlie  bite 
of  a  dog.  The  suit  is  against  Estra  Strouse,  and  the  com- 
plaint charges  that  "  the  defendant  kept,  and  for  a  long  time 
prior  thereto  had  kept,  a  dog  of  savage  and  ferocious  nature, 
and  on,  to  wit,  the  21st  day  of  February,  1891,  the  defend- 
ant 80  negligently  kept  said  dog  that  it  escaped  from  the 
premises  and  attacked  the  plaintiff,  and  bit  and  tore  and 
lacerated  her,  to  her  damage  in  the  sum  of.  ...  .  The  plain- 
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tiflf  avers  that  the  defendant  had  notice  of  the  savage  and 
ferocious  nature  of  said  dog  prior  to  the  matters  hereinbefore 
complained."  The  complaint  then  claims  special  damages 
for  being  thereby  disabled  to  perform  customary  work,  for 
expense  of  medical  treatment,  and  for  necessary  nursing. 
There  is  a  claim  of  a  specified  sura  as  damages,  sufficiently 
large  to  cover  the  recovery. 

The  defendant  interposed  a  plea,  sworn  to,  which  is  styled 
a  plea  in  abatement.  This  plea  was  demurred  to,  the  de- 
murrer sustained,  and  this  ruling  is  the  subject  of  one  of  the 
errors  assigned.  The  plea  avers  that  when  the  act  was  done 
which  gave  rise  to  the  suit  '*  she  was  a  married  woman,  the 
wife  of  yimon  Strouse,  who  is  now  living  in  the  city  and 
county  of  Mobile,  state  of  Alabama,  that  she  was  not  at  said 
time  separated,  or  living  apart  from  her  said  husband,  but 
they  were  living  together  in  conjugal  and  marital  relations." 
This  clause  of  the  plea  does  not  negative  the  idea  that  the 
act  complained  of  was  solely  the  act  of  the  wife.  At  com- 
mon law  this  would  have  been  a  good  ground  of  abatement. 
Under  that  system  a  suit  could  not  have  been  maintained 
against  the  wife  alone,  on  the  facts  charged  in  the  complaint 
in  this  **'  case.  It  would  have  been  necessary  to  sue  the 
husband  jointly  with  the  wife:  Pinkston  v.  Greene,  9  Ala.  19. 

Our  statute  has  changed  the  common  law  on  this  subject. 
Section  2345  of  the  code  declares  that  the  husband  is  not 
liable  for  the  torts  of  the  wife,  "in  the  commission  of  which 
he  does  not  participate;  but  the  wife  is  liable  ....  for  her 
torts,  and  is  suable  therefor  as  if  she  were  sole."  This  has 
changed  the  entire  law  as  to  the  manner  of  suing  a  married 
woman,  and  has  rendered  it  improper  to  join  the  husband, 
when  the  charge  is  that  the  wife  herself  committed  the  tort: 
14  Am.  &  Eng.  Ency.  of  Law,  647,  and  note  1  on  648,  649. 
The  effect  of  our  statute  has  been  to  render,  in  large  degree, 
if  not  entirely,  the  matter  set  up  in  the  first  part  of  this  plea 
nonavailing  as  a  defense  in  abatement.  Its  whole  scope,  if 
available  in  any  conditions,  would  seem  to  be  confined  to  its 
effect  as  a  bar  to  the  action. 

This  plea  has  another  averment,  namely,  "that  the  said 
husband  was  at  said  time,  prior  thereto,  and  ever  since, 
the  head  of  the  faniily  and  the  household,  and  had  control 
of  the  said  dog  and  of  the  premises  where  the  said  dog  was 
kept,  and  where  said  occurrence  is  said  to  have  taken  place." 
This  averment  is,  in  no  sense,  matter  in  abatement.     If  true, 
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it  is  equivalent  to  the  general  issue,  is  a  denial  that  the  de- 
fendant kept  the  dog,  and  is  a  perfect  bar  to  the  action,  if 
made  good.  Pleas  in  abatement,  and  pleas  in  bar  cannot 
be  pleaded  together;  and  it  may  be  that  tiie  latter  averment 
would  be  construed  as  a  waiver  of  the  matter  relied  on  in 
abatement.  But  we  need  not  decide  this.  Defendant  inter- 
posed the  plea  of  the  general  issue,  and  under  that  plea  was 
not  only  entitled  to  make  all  defense  she  could  have  made 
under  the  plea  to  which  the  demurrer  was  sustained,  but  she 
actually  introduced  proof,  and  had  the  jury  pass  on  the 
identical  question  she  had  sought  to  present  by  the  special 
plea.  This,  under  all  the  authorities,  cured  the  error,  if  any 
had  been  committed,  in  sustaining  the  demurrer  to  the  latter 
clause  of  the  special  plea. 

The  doctrine  is  well  settled  that  the  owner  or  keeper  of  a 
domestic  animal  which  is  vicious  and  prone  or  accustomed 
to  do  violence,  having  knowledge  of  such  violent  disposition 
or  habit,  must  safely  and  securely  keep  such  animal  so  that 
it  cannot  inflict  injury.  Whether  or  not  there  was  special 
negligence  in  permitting  the  dog's  escape  *^®  from  the  prem- 
ises is  not  the  inquiry.  The  keeper  must  at  his  peril  safely 
keep  such  animal.  Such  is  the  condition  on  which  the  own- 
ership or  custody  of  known  vicious  animals  is  tolerated. 
Ownership  or  custody  of  such  vicious  animal  is  not  one  of 
the  natural,  inherent  rights  of  property.  It  is  a  qualified  or 
restricted  right.  Qualified  by  the  condition  that  the  animal 
can  be  and  is  safely  confined  and  kept:  Cooley  on  Torts,  343, 
et  seq;  1  Addison  on  Torts,  sec.  261;  Whittaker's  Smith  on 
Negligence,  99;  2  Shearman  and  Redfield  on  Negligence,  sees. 
628,  631;  The  Lord  Derby,  17  Fed.  Rep.  265;  1  Am.  &  Eng. 
Ency.  of  Law,  581;  Garlick  v.  Dorsey,  48  Ala.  222;  Nolan  v. 
Traber,  49  Md.  460;  33  Am.  Rep.  277. 

Previous  knowledge  of  the  animal's  vicious  habits  must  be 
alleged  and  proved;  but  positive  proof  is  not  always  neces- 
sary. It  may  be  inferred  from  circumstances.  But  the 
knowledge  of  the  vicious  habits  of  an  animal  need  not  refer 
to  circumstances  of  exactly  the  same  kind.  All  that  the  law 
requires  to  make  the  owner  or  keeper  liable  is  knowledge  of 
facts  from  which  he  can  infer  that  the  animal  is  likely  to 
commit  an  act  of  the  kind  complained  of:  1  Am.  &  Eng. 
Ency.  of  Law,  582,  and  note. 

The  pivotal  question  in  this  case  is,  whether  Mrs.  Strouse, 
the  wife  of  Simon  Strouse,  living  in  the  same  house  and  in 
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marital  relations  with  him,  can,  under  the  facts  of  this  case, 
be  adjudged  guilty  of  the  tort  complained  of.  Let  us  first 
ascertain  precisel}'  what  was  done  which  led  to  the  plaintiflTs 
alleged  injury,  or  slieds  light  on  the  circumstances  attending 
it.  We  premise  J,hat  what  is  here  stated  is  proved  by  all  the 
testimony  bearing  on  the  question  or  questions,  without  a 
shade  or  semblance  of  conflict.  The  house  and  premises  in 
which  Mr.  and  Mrs.  Strouse  lived  together  as  husband  and 
wife  was  the  property  of  Mrs.  Estra  Strou«e,  the  defendant 
in  this  suit.  They  lived  there  as  husband  and  wife,  having 
their  children  around  them,  and  had  lived  at  the  same  place 
for  many  years.  A  dog  had  for  years  been  on  tlie  premises, 
not  otherwise  confined  than  by  the  inclosure  of  the  lot.  In 
the  daytime,  when  neither  Mrs.  Strouse  nor  her  husband 
was  at  home,  the  dog  escaped  through  the  back  gate  of  the 
lot,  and  inflicted  the  injury  complained  of  in  an  open,  public 
alleyway  which  extended  across  from  street  to  street  at  the 
rear  of  the  *'*  premises.  No  special  act  of  negligence,  in 
fact,  no  direct  agency,  is  charged  either  against  Simon  or 
Estra  Strouse,  in  immediate  connection  with  the  escape  of 
the  dog  at  the  time  it  took  place.  The  immediate  cause, 
according  to  the  testimony,  was  the  act  of  a  visiting  stran- 
ger. But,  as  we  have  shown  above,  negligence  in  permitting 
the  dog  to  escape  frotn  the  inclosure  was  not  essential  to  the 
maintenance  of  this  action.  The  fault  and  liability  for  the 
injury  which  ensues  are  established,  according  to  legal  re- 
quirements, when  it  is  shown  that  a  vicious  animal,  prone, 
and  known  to  be  prone,  to  inflict  personal  injuries,  is  kept, 
and  such  animal  escapes  from  confinement  and  inflicts  injury. 
This  constitutes  an  actionable  tort,  perpetrated  by  the  keeper 
of  such  animal.  That  there  was  testimony  tending  to  prove 
the  vicious,  if  not  dangerous,  nature  and  temper  of  the  dog, 
and  tending  to  charge  his  keener  with  a  knowledge  of  such, 
his  evil  disposition  cannot  be  gainsaid.  A  verdict,  finding 
such  to  be  the  fact,  could  not  be  set  aside  as  unsupported  by 
testimony. 

The  testimony  as  to  the  ownership,  custody,  or  keep  of  the 
dog  was  as  follows:  Plaintiff  testified:  "It  was  Mrs.  Strouse's 
dog.  She  would  go  to  the  butcher-wagon  and  ask  for  meat 
for  the  dog.  She  got  the  dog  from  Mr.  Hayes,  who  is  now 
dead.  I  heard  Mrs.  Strouse  say  that  Mr.  Hayes  gave  her  the 
dog  when  it  was  a  small  puppy.  Mr.  Strouse's  cook  fed 
the  dog.     I  do  not  know  who  took  care  of  him."     This  was 
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the  entire  testimony  for  plaintiff  on  this  question.  For  de- 
fendant, Strouse  and  his  wife  testified  that  Hayes  or  Haas 
gave  the  puppy  to  Mr.  Strouse,  that  he  had  always  owned 
him,  and  gave  directions  as  to  his  being  fed.  Their  two  chil- 
dren and  the  cook  confirmed  them  in  this  testimony.  It  is 
not  our  intention  to  compare  the  relative  weight  of  this  con- 
flicting testimony. 

The  authorities  are  uniform  that  the  husband  is  the  head 
of  the  family  so  long  as  the  marital  relation  is  maintained. 
He  determines  where  the  home  shall  be,  is  entitled  to  the 
wife's  labor  and  services,  has  the  right  to  have  her  society, 
controls  the  home  and  the  household,  and,  with  limited  ex- 
ceptions, she  must  obey  his  commands.  In  domestic  man- 
agement she  is  not  presumed  to  have  an  independent  will  of 
her  own.  And  our  statutes  securing  to  married  women  their 
separate  estates  have  ***  wrought  no  change  in  these  rela- 
tive rights  and  duties  that  affects  the  questions  presented  in 
this  case.  In  Hanherry  v.  Hanherry,  29  Ala.  719,  it  was  said: 
"It  is  settled  law  that  the  domicile  of  the  wife  follows  that 
of  the  husband."  In  Firehrace  v.  Firehrace,  L.  R.  4  P.  D.  63, 
67,  it  is  said:  "The  domicile  of  the  wife  is  that  of  the  hus- 
band." This  was  said  in  1878,  after  the  enactment  of  the 
Married  Woman's  Act  in  England.  In  the  matter  of  Coch- 
rane, 8  Dowl.  Pr.  630,  635,  Coleridge,  J.,  replying  to  the  con- 
tention "that  the  wife,  as  to  her  residence  and  manner  of 
passing  her  time,  was  independent  of  her  husband,"  said: 
*'But  our  law  has  not  so  limited  his  rights  nor  rested  them 
on  so  narrow  a  foundation.  Although  expressed  in  terms 
simple  almost  to  rudeness,  the  principle  on  which  it  proceeds 
is  broad  and  comprehensive.  It  has  respect  to  the  terms  of 
the  marriage  contract  and  the  infirmity  of  the  sex.  For  the 
happiness  and  honor  of  both  parties  it  places  the  wife  under 
the  guardianship  of  the  husband,  and  entitles  him,  for  the 
sake  of  both,  to  protect  her  from  the  danger  of  unrestrained 
intercourse  with  the  world,  by  enforcing  cohabitation  and  a 
common  residence."  In  the  same  opinion  he  quoted  Lord 
Mansfield  as  saying,  "The  husband  has,  in  consequence  of 
his  marriage,  a  right  to  the  custody  of  his  wife,  and  whoever 
detains  her  from  him  violates  that  right,  and  he  has  a  right 
to  seize  her  wherever  he  finds  her." 

In  Ashbaugh  v.  Ashhaugh,  17  111.  476,  the  court  said:  "la 
contemplation  of  law  the  husband  and  wife  are  one  person, 
and  her  residence  follows  that  of  the  husband."     Tliis  prin- 
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ciple  was  reafTumed  in  Davis  ▼.  Davis,  30  111.  180,  and  in 
Kennedy  v.  Kennedy,  87  111.  250.  In  Elijah  v.  Taylor,  37  III. 
247 — ft  case  controlled  by  their  statute  securing  to  married 
women  the  ownersliip  of  their  property — the  court  employed 
this  language:  "We  desire  to  proceed  cautiously  in  the  con- 
struction of  that  act  because,  although  passed  without  much 
consideration,  it  involves  interests  of  great  magnitude  and 
questions  of  no  little  difficulty.  All  that  we  deem  it  neces- 
sary to  say,  in  regard  to  the  case  before  us,  is  this,  that  where 
the  husband,  as  the  head  of  the  family,  occupies  and  culti- 
vates the  land  of  the  wife,  he  must  be  considered  as  occupy- 
ing it  with  her  consent  for  the  common  benefit  of  the  family; 
and  the  products  of  his  toil  upon  such  land  are  as  much  *** 
his  property,  notwithstanding  the  act  of  1861,  as  if  he  had 
occupied  as  a  tenant  land  rented  from  some  third  person. 
Any  other  rule  would  plainly  lead  to  great  confusion  and 
open  a  wide  door  to  fraud." 

In  Boyce  v.  Boyce,  23  N.  J.  Eq.  387,  348,  the  principle  is 
thus  expressed:  "The  wife  is  bound  to  follow  her  husband 
when  he  changes  his  residence,  even  without  her  consent,  pro- 
vided the  change  is  made  by  him  in  the  bona  fide  exercise  of 
his  power,  as  head  of  the  family,  of  determining  what  is  the 
best  for  it." 

In  California  the  rights  of  the  wife  to  the  ownership  and 
control  of  her  property  were  never  framed  after  the  common- 
law  model.  Tiiey  partook  more  of  the  civil-law  system.  In 
Hardenbergh  v.  Hardenhergh,  14  Cal.  654,  is  this  language: 
"The  husband,  being  tlie  head  of  the  family,  and  bound  for 
its  support  and  maintenance,  may  change  the  matrimonial 
domicile  at  pleasure,  and  it  is  ihe  duty  of  the  wife  to  submit 
to  the  reasonable  exercise  of  this  right." 

The  case  of  Glover  v.  Alcott,  11  Mich.  470,  arose  after  the 
enactment  of  their  statute  securing  to  married  women  the 
ownership  and  control  of  their  property.  The  wife  had  per- 
mitted the  husband  to  conduct  a  large  business,  styling  him- 
self "  W.  W.  Alcott,  agent."  Indebtedness  was  incurred  in 
the  conduct  of  the  business,  and  some  barrels  of  flour,  the 
product  of  the  enterprise,  were  seized  and  sold  in  payment 
tiiereof.  The  wife  brought  an  action  of  trover  for  their  con- 
version. In  discussing  the  question  of  her  right  to  maintain 
the  action  the  court,  Christiancy,  J.,  said:  "We  see  nothing 
in  the  statute  to  satisfy  us  that  the  legislature  contemplated 
BO  radical  a  change  in  the  legal  relations  of  husband  and 
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wife,  while  they  continue  to  live  together,  and  he  is  compe- 
tent to  the  transaction  of  business,  and  guilty  of  no  gross  neg- 
lect of  his  duties  to  her  and  his  family.  But  the  husband 
must,  as  a  general  rule,  still  be  regarded  as  the  head  of  the 
family,  and  as  the  only  one  of  the  two  authorized  to  carry  on 
such  general  trade  and  business." 

In  Massachusetts,  they  have  legislation  somewhat  analo- 
gous to  ours,  relating  to  the  rights  of  married  women  in  their 
separate  property.  In  Commonwealth  v.  Wood,  97  Mass.  225, 
the  husband  was  indicted  for  keeping  a  house  of  ill-fame. 
The  house  was  the  separate  property  of  the  wife.  The  defense 
relied  on  and  ruled  upon  is  shown  in  ***  the  following  extract 
from  the  opinion  of  the  court:  "  The  defendant  contends  that 
he  is  not  liable,  because  the  house  was  owned  by  his  wife  as 
her  separate  property,  and  the  business  of  keeping  a  house  of 
ill-fame  therein,  which  was  resorted  to  for  prostitution  and 
lewdness,  was  carried  on  by  her,  and  she  took  the  profits 
thereof,  and  he  did  not  participate  in  them.  Whether  be  is 
liable  in  such  a  case  must  depend  upon  the  relations  which 
he  sustains  to  the  household,  while  he  lived  with  his  wife  as 
her  husband. 

"The  doctrine  of  the  common  law  is  that  by  marriage  the 
husband  and  wife  become  one  person  in  law;  that  she  is 
under  his  protection,  influence,  power,  and  authority,  and  that 
he  is  the  head  of  the  household.  This  condition  of  the  wife 
is  designated  by  the  expressive  term  '  coverture.*  One  effect 
of  it  is,  as  a  general  rule,  though  subject  to  many  exceptions, 
to  excuse  her  from  punishment  for  many  crimes  committed 
by  her  in  the  presence  of  her  husband,  on  the  ground  that 
she  acted  under  his  compulsion.  He  alone  is  held  responsi- 
ble for  such  crimes.  [Citing  many  authorities.]  How  far  he 
may  exercise  force  in  restraining  her  is  not  precisely  settled. 
But  there  can  be  no  doubt  that  he  may  exercise  as  much 
power  as  may  be  reasonably  necessary  to  prevent  her,  as  well 
as  other  inmates  of  the  house,  from  making  it  a  brothel.  It 
is  said  in  Dalton's  Justice  that  he  is  liable  if  she  keep  an  ale- 
house without  license  against  his  will. 

"  But  it  is  contended  that  the  recent  legislation  of  this  com- 
monwealth has  made  married  women  so  far  independent  of 
their  husbands  as  to  release  the  defendant,  in  such  a  case  as 
the  present,  from  all  responsibility  for  the  conduct  of  his  wife. 
It  is  true  that  the  house  they  lived  in  appears  to  have  been 
owned  by  her  to  lier  sole  and  separate  use,  free  from  the  con- 
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trol  of  her  husband.  But,  ever  since  the  law  of  equitable 
trusts  existed,  nnarried  women  have  been  able  to  hold  prop- 
erty thus  independently  of  the  husband's  control;  and  the 
fact  that  the  family  lived  in  a  house  they  owned  has  never 
been  regarded  as  affecting  the  rights  and  power  of  the  hus- 
band, as  head  of  the  family These  provisions  of  the 

statute  relate  to  legitimate  business,  and  not  to  the  keeping 
of  brothels.  They  do  not  take  away  his  power  to  regulate 
his  household,  so  far  as  to  prevent  his  wife  from  committing 
this  offense,  or  relieve  him  from  responsibility  **•  if  it  is 
committed":  See,  also,  Commonwealth  v.  Flaherty,  140  Mass. 
454. 

A  misdemeanor  or  tort  committed  by  a  married  woman, 
conjointly  with  or  in  presence  of  her  husband,  is  presumed 
to  be  his  act,  because  the  law  raises  the  presumption  that  she 
acts  in  obedience  to  his  will,  or  under  his  coercion.  The  same 
rule  applies  as  to  crimes,  except  a  few  of  the  higher  grades: 
Douge  v.  Pearce,  13  Ala.  127;  Williamson  v.  State,  16  Ala.  431; 
Lawson  v.  Lay,  24  Ala.  184;  Mulvey  v.  State,  43  Ala.  316; 
94  Am.  Dec.  684:  Quinlan  v.  People,  6  Park.  C.  C.  9;  Cooley 
on  Torts,  115.  "  There  is  a  presumption,"  says  Judge  Cooley, 
"corresponding  to  that  which  is  made  in  the  criminal  law, 
that,  if  a  wrong  is  committed  by  the  wife  in  the  presence  of 
the  husband,  it  must  have  been  committed  by  his  consent 
and  under  his  influence,  and,  consequently,  is  his  wrong 
rather  than  that  of  the  wife,  and  should  be  redressed  in  a  suit 
against  him  alone.  But  any  such  presumption  is  liable  to 
be  overthrown  by  evidence":  See,  also,  Carleton  v.  Haywood, 
49  N.  H.  314. 

This  game  learned  author,  Judge  Cooley,  page  118,  says: 
"  It  is  not  very  clear  how  far  the  law  of  torts  has  been  modi- 
fied." He  was  speaking  of  the  influence  exerted  by  the 
statutes  by  which  married  women  have  been  given  independ- 
ent power  to  make  contracts  and  to  control  property.  Con- 
tinuing, he  says:  *'We  should  probably  be  safe  in  saying 
that  so  far  as  they  give  validity  to  a  married  woman's  con- 
tracts, they  put  her  on  the  same  footing  with  other  persons, 
and  when  a  failure  to  perform  a  duty  under  a  contract  is  in 
itself  a  tort,  it  may  doubtless  be  treated  as  such  in  a  suit 
against  a  married  woman.  The  same  would  probably  be 
true  of  any  breach  of  duty  imposed  upon  a  married  woman 
as  owner  of  property  which  she  possesses  and  controls  the 
same  as  if  sole  and  unmarried." 
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We  have  referred  to  our  statute  which  authorizes  suits  to 
be  brought  against  the  wife  alone:  Code  of  1886,  sec.  2345. 
That  section  in  its  entirety  reads  as  follows:  "The  husband 
is  not  liable  for  the  debts  or  engagements  of  the  wife,  con- 
tracted or  entered  into  after  the  marriage,  or  for  her  torts,  in 
the  commission  of  which  he  does  not  participate;  but  the 
wife  is  liable  for  such  debts  or  engagements  entered  into  with 
the  consent  of  her  husband  in  writing,  or  for  her  torts,  and 
is  suable  therefor,  as  if  she  were  sole." 

***  All  who  are  familiar  with  the  principles  of  the  com- 
mon law  will  readily  perceive  and  take  in  a  large  field  for 
the  operation  of  this  statute.     Under  that  system  a  wife 
could  make  no  contract  or  agreement,  which,  as  such,  would 
authorize  an  action  and  recovery  against  her.     Under  the 
statute,  if  she  enter  into  a  contract  or  agreement  with  the 
written  consent  of  her  husband  an  act  for  its  breach  may 
be  maintained  against  her  alone.     Nor  could  she  be  sued 
alone  under  common-law  rules,  for  any  tort  committed  by 
her,  no  matter  how  wrongful,  violent,  or  independent  of  pre- 
sumed marital  restraint  her  conduct  may  have  been.     Under 
that  system,  if  the  tort  was  committed  in  the  presence  of  her 
husband,  prima  facie,  it  was  not  her  tort,  but  was  presumed 
to  have  been  the  work  of  her  husband's  coercion.     For  such 
act,  unless  it  was  affirmatively  shown  that  she  acted  inde- 
pendently of  her  husband's  will,  she  could  not  be  sued,  even 
conjointly  with  her  husband.     It  was  his  tort  and  his  alone 
and  he  alone  was  suable  for  it.     If  she  committed  a  tort  in 
the  absence  of  her  husband,  or,  if  present,  if  it  was  affirmap 
tively  shown  that  she  acted  of  her  own  will  and  independ- 
ently of  his  then  she  could  be  sued,  but  the  suit  could  only 
be  maintained  against  her  and  her  husband  jointly.     In  this 
last  class  of  cases  the  statute  has  changed  the  law  to  this 
extent:  It  is  now  neither  proper  nor  permissible  to  join  the 
husband  as  a  defendant  in  an  action  for  a  tort  committed  by 
a  married  woman,  "  in  the  commission  of  which  the  husband 
does  not  participate."     That  is  in  those  cases  of  tort  by  the 
wife  in  which,  at  common  law,  the  husband  and  wife  could 
be  jointly  sued,  the  wife  under  the  statute  may  and  must  now 
be  sued  alone.     There  was  no  intention  to  change  the  do- 
mestic relations  between  husband  and  wife,  or  to  revolution- 
ize the  economy  which  pertains  to  that  domestic  relation. 
The  statute  relates  to  remedies.     It  confers  a  remedy  for  the 
enforcement  or  breach  of  a  contract  or  agreement,  which 
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itself  had  authorized  a  married  woman  to  enter  into;  and  a 
new  remedy  for  an  actionable  tort  committed  by  her.  For 
either  of  these  she  must  be  sued  alone.  There  is  not  a  word 
or  syllable  in  the  statute  which  gives  intimation  of  an  inten- 
tion to  declare  and  fasten  an  enlarged  liability  for  torts.  It 
compasses  all  its  ends  and  gives  effect  to  its  every  provision, 
when  it  transfers  the  burden  from  the  joint  *^*  shoulders  of 
husband  and  wife  and  places  it  on  the  wife  alone.  We  repeat, 
so  far  as  it  relates  to  torts,  it  deals  with  the  remedy,  not  the 
liability.  We  do  not  doubt  that  a  married  woman  may  com- 
mit a  tort,  even  in  the  presence  of  her  husband,  for  which 
an  action  may  be  maintained  against  her  individually  and 
separately.  Personal  violence  or  any  other  active  wrong 
showing  that  it  was  prompted  by  her  personal  will,  passion, 
wantonness,  or  recklessness,  would  fall  within  this  class. 
Proof  of  such  self-prompted  action  would  overcome  the  pre- 
sumption of  marital  restraint  or  coercion:. Carieion  v.  Hay- 
wood,  49  N.  H.  314. 

Let  us  recur  to  the  facts  of  this  case.  The  dog  had  been 
on  the  premises  for  several  years.  No  present  act  of  negli- 
gence is  charged  against  husband  or  wife  which  led  to  the 
escape  of  the  dog,  and  consequent  injury  of  the  plaintiff. 
The  fault  charged  was  and  is,  that  a  dog  with  known  vicious 
propensity  was  kept  on  the  premises,  and  that  escaping  there- 
from he  inflicted  the  injury  complained  of.  The  wrongful 
act  was  the  keeping  of  the  dog.  This  pertained  to  the  gov- 
ernment of  the  household  and  premises,  the  economy  and 
administration  of  the  domestic  affairs.  It  was  not  the  act  of 
a  moment,  or  the  work  of  an  hour  or  a  day.  It  was  continu- 
ous in  its  nature,  and  must  be  charged  to  the  account  of  the 
head,  the  governing  head,  of  the  family.  For  this  injury  no 
suit  could  have  been  maintained  at  common  law  against  the 
husband  and  wife  jointly.  It  would  have  been  adjudged  to 
be  his  act,  his  wife  at  most  acting  conjointly  with  him,  and 
under  hia  presumed  control.  Nor  has  the  statute  wrought 
any  change  in  this  bearing  of  the  question.  If  the  wife  had 
any  part  or  lot  in  the  keep  of  the  dog  it  cannot  be  classed 
as  her  tort,  "in  the  commission  of  which  he  did  not  partici- 
pate." She  could  not  keep  the  dog  without  his  consent  and 
participation.  Hence  the  case  is  not  brought  within  the  pro- 
visions of  the  statute. 

A  further  argument.  Let  us  suppose  the  husband  had 
been  sued,  and  he  had  pleaded  in  bar  that  the  wife  owned 


Kov.  1893.]  Strousb  v.  Leipp.  133 

and  kept  the  dog.  Every  one  will  say  such  defense  would 
be  frivolous.  The  husband,  the  head  and  governor  of  the 
family,  must  be  held  accountable  for  the  economy  and  admin- 
istration of  the  household.  This  power  and  right  have  not 
been  taken  away  or  impaired  ***  by  the  statutes  securing  to 
married  women  their  separate  estates. 

We  are  aware  that  we  have  given  to  this  subject  a  some- 
what extended  consideration.  We  have  done  so  because  it 
brings  before  us,  for  the  first  time,  the  inquiry,  to  what  extent, 
if  any,  our  married  woman's  laws  have  changed  the  relations 
of  the  husband  to  the  household  and  its  government.  We 
have  felt  that  so  grave  a  question  should  not  be  slurred  over, 
but  should  be  clearly  and  definitely  settled.  And  notwith- 
standing our  statutes  have  revolutionized  the  property  rights 
of  the  wife,  they  have  effected  no  change  in  the  headship, 
the  dominion  and  control  of  the  husband  over  the  household, 
or  in  the  government  of  the  home  and  its  appurtenants. 

Charges  6  and  7,  asked  by  defendant,  are  in  strict  accord 
with  the  principles  we  have  declared,  and  each  of  them  should 
have  been  given.     We  need  not  consider  any  other  rulings. 

Reversed  and  remanded. 

McClellan,  J.,  dissented. 


Husband  and  Wife — Joinder  of  Husband  in  Action  for  Wife's  Torts. 
A  husband  is  liable  for  the  torts  of  his  wife  committed  by  her  alone  and 
not  in  his  presence,  and  when  in  such  case  she  is  sued  the  husband  must  be 
joined:  Flesh  v.  Lindsay,  115  Mo.  1;  37  Am.  St.  Rep.  374,  and  note. 

Husband  and  Wife — Liability  op  Husband  for  Torts  of  Wife  Com- 
mitted in  Hia  Presence. — For  the  torts  of  married  woman  committed  in 
the  presence  of  her  husband  he  ia  ptima  facie  alone  responsible:  Brazil  v, 
Moran,  8  Minn.  236;  83  Am.  Dec.  772,  and  extended  note;  McKeown  v. 
Johnson,  1  McCord,  578;  10  Am.  Dec.  698.  If  the  wrongful  act  of  a  wife 
is  committed  in  the  presence  of  her  husband,  and  by  his  direction,  he  alone 
is  liable:  Flesh  v.  Lindsay,  115  Mo.  1;  37  Am.  St.  Rep.  374,  and  note.  See, 
also,  the  extended  note  to  Commonwealth  v.  Neal,  6  Am.  Dec.  106. 

Husband  and  Wife — Change  of  Domicile. — A  wife  must  accompany 
ter  husband  when  he  changes  his  place  of  residence:  Ouiod  v.  Ouiod,  14 
Cal.  506;  76  Am.  Dec.  440. 

Animals  —  Liability  of  Owner  of  for  Injury  Caused  by  Vicious 
Habits. — An  owner  of  premises  who,  having  knowledge  of  the  vicious  and 
dangerous  habits  of  a  dog  owned  by  his  agent,  permits  such  dog  to  run  at 
large,  is  liable  for  any  damage  done  by  the  dog  to  a  passerby:  Harris  v. 
Fisher,  115  N.  C.  318;  44  Am.  St.  Rep.  452,  and  note.  See,  also,  the  note  to 
Knowlea  v.  Mulder,  16  Am.  St.  Rep.  631. 

Pleading. — A  plea  in  abatement  is  waived  by  a  plea  in  bar:  Gains  r. 
Park,  3  B.  Mon.  223;  38  Am.  Deo.  185. 
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iKaiTBANOB— Aosmt's  Fravd  IN  WBiTiNa  Answkbs  Incorbkotlt. — If  appli- 
cation for  insurance  ii  made  to  an  agent  authorized  to  isaue  policies  of 
fire  insarance  to  whom  the  applicant  fully  and  truly  atated  his  inter- 
est in  the  property,  and  the  agent,  being  fully  informed,  drew  up  th» 
application,  received  the  premium,  and  turned  over  the  policy  to  th» 
applicant,  it  cannot  be  avoided  on  the  ground  that  he  was  not  the  uncon* 
ditional  and  sole  owner  of  the  property,  and  that  hia  interest  therein 
was  not  correctly  stated  in  his  application,  though  the  policy  containa 
a  condition  that  it  shall  be  void  if  the  interest  of  the  assured  is  other 
than  the  unconditional  and  sole  ownership  of  the  property  insured. 

Iksubanck — Imsubablb  iNTBRsar. — A  creditor  has  an  insurable  interest  in 
a  building  on  property  of  the  estate  of  his  deceased  debtor,  and  whiob 
may  be  subjected  to  the  payment  of  his  debt,  the  personal  property  of 
the  estate  being  insufficient  for  that  purpose. 

Iksubancb — Pleadimo  Showino  Intrrest  or  thb  Insured. — If,  in  aa 
action  upon  a  policy  of  insurance  against  loss  by  fire,  it  is  alleged  that 
one  of  the  plaintiffs  has  an  interest  in  the  property  as  widow  of  tb» 
deceased,  and  that  the  other  had  a  claim  against  his  estate,  to  pay  which 
there  is  no  property  except  that  insured,  the  insurable  interest  of  such 
plaintiffs  sufficiently  appears. 

A.  A.  Wileyj  for  the  appellants. 

•**  Coleman,  J.  This  is  an  action  by  appellants  upon  a 
policy  of  insurance  issued  for  the  benefit  of  plaintiffs,  insur- 
ing a  certain  dwelling  against  loss  or  destruction  by  fire. 
The  suit  is  in  the  joint  name  of  Katie  Creed  and  Mattia 
Flinn,  the  assured.  The  defendant  pleaded  several  special 
pleas,  upon  some  of  which  issue  was  joined,  and  to  the  others 
a  replication  was  filed  by  plaintiffs.  The  court  sustained  a 
demurrer  to  the  replication,  and,  the  plaintiffs  declining  ta 
plead  further,  judgment  was  rendered  for  the  defendant. 

Several  questions  have  been  argued,  but  the  rulings  of 
the  court  upon  the  demurrers  to  the  replication  present  the 
material  questions  involved  on  this  appeal.  The  first  is, 
whether,  when  a  policy  of  fire  insurance  contains  a  stipula- 
tion that  the  policy  shall  be  void  if  the  interest  of  the  insured 
be  other  than  "the  unconditional  and  sole  ownership  of  the 
property  insured,"  and  the  plea  avers  a  state  of  facts  which, 
if  true,  shows  that  the  interest  of  the  insured  was  not  truly 
stated  in  the  policy,  and  that  the  interest  of  the  insured  wa» 
not  that  of  "  unconditional  and  sole  ownership,"  a  replication 
to  such  plea  is  good  which  avers  that  the  policy  was  procured 
from  an  agent  of  the  defendant,  authorized  to  issue  policies 
of  fire  insurance,  to  whom  the  insured|  at  the  time  the  policy 
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was  applied  for  and  received,  truly  and  fully  stated  their  inter- 
est in  the  property  to  the  agent,  and  that  the  agent,  being  fully 
informed,  himself  drew  up  the  application  for  the  insurance, 
received  the  **•  premium  therefor,  and,  with  full  knowledge 
of  the  facts,  turned  the  policy  over  to  plaintiffs.  We  have 
held  that  if  the  applicant  make  full  and  true  answers  to  the 
questions  contained  in  the  application,  and  suppresses  no 
material  fact  which  it  is  his  duty  to  make  known,  the  com- 
pany will  not  be  permitted  to  take  advantage  of  the  care- 
lessness, inadvertence,  or  misunderstanding  of  its  agent,  the 
insured  being  without  fault:  Alabama  Gold  Life  Ins.  Co.  v. 
Oarner,  77  Ala.  210;  Williamson  v.  New  Orleans  Ins.  Assn.,  84 
Ala.  106;  Pelican  Ins.  Co.  v.  Smith,  92  Ala.  428;  Equitable 
Fire  Ins.  Co.  v.  Alexander  (Miss.,  Nov.  22,  1892),  12  South. 
Rep.  25.  Upon  the  same  principle,  and  for  stronger  reasons, 
the  company  cannot  avoid  its  obligation  if  its  own  agent 
knowingly  and  intentionally  writes  down  the  answers  differ- 
ently from  those  made  by  the  insured.  We  think  the  repli- 
cation a  full  answer  to  the  plea  on  this  question. 

The  next  proposition  involves  a  question  new  in  this  state. 
Has  a  creditor  an  insurable  interest  in  a  building,  the  prop- 
erty of  the  estate  of  his  deceased  debtor,  which  may  be  sub- 
jected to  his  debt,  the  personal  property  being  insufficient  to 
pay  the  debts  of  the  estate?  After  much  deliberation  our 
conclusion  is  that  he  has  an  interest  which  may  be  insured. 
We  concede  and  affirm  that  a  simple  contract  creditor,  with- 
out a  lien,  either  statutory  or  contract,  without  a  jus  in  re  or 
jus  ad  rem,  owning  a  mere  personal  claim  against  his  debtor, 
has  not  an  interest  in  the  property  of  his  debtor.  Such  con- 
tracts are  void  as  being  against  public  policy.  We  do  not 
think  the  principle  applies  after  the  death  of  the  debtor,  as 
to  property  liable  for  the  debt  and  which,  if  destroyed,  will 
result  in  the  loss  of  the  debt.  The  real  estate  as  well  as  the 
personal  property  of  a  deceased  debtor  is  liable  for  his  debts, 
but  the  real  estate  cannot  be  subjected  to  the  payment  of  liis 
debts  until  after  the  personalty  has  been  exhausted.  After 
the  death  of  the  debtor  tlie  debt  is  no  longer  enforceable  in 
personam.  The  proceedings  to  reach  the  property  of  the  es- 
tate of  the  deceased  debtor  are  in  rem.  The  property  of  the 
debtor  takes  the  place  of  the  debtor,  and  becomes,  as  it  were, 
the  debtor.  Whoever  knowingly  receives  the  property  of  a 
deceased  debtor  and  wrongfully  converts  it  is  answerable  to 
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the  creditor:  8  Brickell'a  Digest,  sec.  148,  p.  464;  sec.  162, 
p.  465. 

The  relation  of  creditor  and  debtor  invests  the  creditor  •'• 
yriih  an  insurable  interest  in  the  life  of  his  debtor  to  the 
extent  of  his  debt:  Alexander  v.  Sanders,  93  Ala.  345;  11  Am. 
&  Eng.  Ency.  of  Law,  319.  It  would  seem  upon  like  prin- 
ciples that,  when  the  property  becomes  directly  subject  to 
proceedings  in  rem  for  the  satisfaction  of  the  debt,  the  cred- 
itor should  become  invested  with  an  insurable  interest  in 
the  property.  Certainly  if  a  creditor  cannot  obtain  satisfac- 
tion of  his  debt  from  the  personal  property  of  his  deceased 
debtor,  and  has  a  legal  right,  which  cannot  be  defeated,  to 
enforce  its  collection  by  proceedings  in  rem  against  a  build- 
ing belonging  to  the  estate  of  the  deceased  debtor,  and  if  it 
be  true  that  the  destruction  of  the  building  by  fire  would 
immediately  and  necessarily  result  in  pecuniary  loss,  the 
loss  being  the  direct  consequence  of  the  fire,  the  creditor  has 
an  interest  in  the  protection  of  the  building.  He  has  no  lien 
as  in  the  case  of  a  mortgagee,  nor  such  lien  as  the  statute 
may  confer  on  an  attaching  or  execution  creditor,  but  his 
right  to  subject  the  specific  property  to  his  debt  invests  him 
with  an  interest  but  little  less,  if  any,  than  that  of  the  attach- 
ing or  execution  creditor  or  mortgagee.  In  the  case  of  Her- 
kimer V.  Rice,  27  N.  Y.  163,  the  question  arose  as  to  whether 
an  administration  of  an  insolvent  estate  held  an  insurable 
interest  in  the  real  estate  of  the  deceased  debtor.  The  court 
(Denio,  C.  J.,  rendering  the  opinion)  held  that  he  did,  and 
the  conclusion  was  based  in  great  part  upon  the  proposition, 
that  the  creditors  had  such  an  interest,  which  the  adminis- 
trator could  protect  by  insurance  for  them.  We  think  what- 
ever could  be  done  by  an  administrator  for  the  creditor  in 
this  respect  could  be  done  directly  by  the  creditor  for  him- 
self: Rohrbach  v.  German  Fire  Ins.  Co.,  62  N.  Y.  47;  20  Am. 
Rep.  451.  Other  reasons  might  be  given,  but  we  are  of  the 
opinion  these  are  sufficient  to  show  that  the  creditor  of  a  de- 
ceased debtor,  whose  estate  is  insufficient  to  pay  the  debts, 
has  an  insurable  interest  in  the  property  of  the  estate,  which 
by  law  may  be  subjected  by  proceedings  in  rem  to  the  pay- 
ment of  the  debts.  The  recovery  cannot  exceed  the  amount 
of  the  insurable  interest. 

The  next  question  is,  whether  the  pleadings  show  such  an 
insurable  interest.  The  pleas  and  tiie  replication  appear  to 
have  been  drawn  with  technical  caution,  so  far  as  the  rights 
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of  Mattie  Flinn,  the  creditor,  are  *"  affected.  The  plea 
shows  that  the  building  and  lot,  upon  which  it  is  located, 
belonged  to  the  estate  of  Thomas  Creed,  deceased,  and  that 
neither  of  the  assured  are  his  legal  heirs.  Upon  the  death 
of  Thomas  Creed  the  land  descended  to  his  legal  heirs. 
Prima  facie,  upon  the  facts  of  the  plea,  the  insured  owned  no 
insurable  interest.  The  replication  avers  that  Katie  Creed 
was  the  widow  of  Thomas  Creed,  and  that  he  owned  no  other 
real  estate,  and  this  statement  of  facts  is  followed  with  the 
conclusion,  that  she  owned  a  dower  and  homestead  interest. 
Hers  was  clearly  an  insurable  interest.  Its  value  is  a  fact 
to  be  ascertained  by  proof.  The  replication  then  further 
averred  that  Mattie  Flinn  was  a  creditor  of  Thomas  Creed, 
stating  the  amount  of  her  claim,  the  insufficiency  of  personal 
assets  to  pay  the  debts,  and  that  there  was  no  other  real 
property  belonging  to  his  estate.  The  interest  shown  by  the 
plea  to  be  in  Katie  Creed  (dower  and  homestead)  does  not 
include  the  entire  estate.  Under  the  replication  there  is  a 
remainder  interest  in  the  real  estate,  liable  for  the  debts  of 
the  estate.  The  pleadings  inform  us  that  the  lot  and  build- 
ing were  in  the  city  of  Montgomery.  Whether  it  exceeded 
in  value  two  thousand  dollars,  the  constitutional  limit  of  the 
value  of  the  homestead  exempt  from  debts  during  the  life- 
time of  the  widow,  does  not  appear.  We  are  not  unmindful 
of  the  statutory  provision  by  which  under  some  circumstances 
the  fee  to  the  homestead  may  become  vested  in  the  widow 
and  minor  children  or  widow  or  minor  child.  The  consider- 
ation of  these  questions  does  not  rise  upon  the  pleadings. 
The  court  erred  in  sustaining  the  demurrer  to  the  replication. 
The  proportionate  interest  of  the  insured  is  a  matter  of  ad- 
justment between  themselves  if  both  are  entitled  to  recover. 
Reversed  and  remanded. 

Insurancb — Liability  of  Company  fob  False  Answers  ot  Agknt.— . 
If  the  agent  of  an  insurance  company  makes  or  fills  in  false  answers  in  an 
application  for  insurance,  without  the  knowledge  or  consent  of  the  insured, 
the  company  cannot  avoid  payment  of  a  loss  on  account  thereof:  Kansas  etc 
Int.  Co.  V.  Saindon,  52  Kan.  486;  39  Am.  St.  Rep,  356.  When  the  local 
agent  of  an  insurance  company  has  actual  knowledge  of  the  falsity  of  an 
answer  to  a  question  in  the  application  for  insurance  which  he  writes  for 
the  insured,  the  knowledge  of  the  agent  will  be  imputed  to  the  company, 
and  it  will  not  be  allowed  to  avoid  the  policy  on  the  ground  of  a  false  war- 
ranty in  relation  to  such  answer:  FoUette  v.  Mutual  Ace,  Assn.,  110  N.  C. 
377;  28  Am.  St.  Rep.  693,  and  note. 


138    SouTH£BM  B.  &  L.  A.  V.  Anmston  L.  &  T.  Co.    [Alabama, 

Southern  Building  and  Loan  Association  v. 
Anniston  Loan  and  Trust  Company. 

[101  ALABAMA,  682.] 

BiTnj>iNO  AVB  LoAir  Associations — FoRrErrED  Stock  or  Borroweb^ 
Whether  host  be  Applied  Toward  the  SATurAcrioN  ov  Uis 
Debt. — ^If  a  loan  is  made  to  a  member  of  a  building  and  loan  asaociation 
for  the  payment  of  which  he  pledges  his  stock  therein,  and,  by  reason 
of  his  subsequent  default  in  payment  of  his  dues,  his  stock  becomes  for* 
felted,  he  is  not  entitled  to  be  credited  on  his  loan  with  the  value  of  his 
stock,  nor  with  any  payments  made  on  account  thereof.  He  has  no 
right  in  such  stock,  or  to  the  moneys  which  he  has  paid  thereon,  to 
which  he  would  not  have  been  entitled  had  be  made  no  loan. 

Lawrence  Cooper  and  A.  P.  Agee,  for  the  appellant. 

Knox,  Bowie  A'Pelham,  contra. 

•*•  Haralson,  J.  The  main  question  in  this  case,  as  stated 
by  the  appellant,  is  the  right  and  power  of  the  Southern  Build- 
ing and  Loan  Association  to  declare  forfeited  the  shares  of  a 
borrowing  member.  Or,  as  stated  by  counsel  for  appellees: 
*'  The  cause  was  submitted  in  the  court  below  upon  an  agreed 
state  of  facts,  and  the  single  point  of  dispute  turns  upon  the 
question  of  the  right  of  the  Southern  Building  and  Loan  Asso- 
ciation to  forfeit  the  shares  of  stock  held  by  it  as  collateral, 
and  the  refusal  of  said  association  to  credit  its  mortgage  with 
the  value  of  the  stock,  or  the  aggregate  amount  of  the  pay- 
ments made  by  Isaac  Linsky  on  account  of  said  stock,  or  on 
account  of  said  loan.  There  is  no  dispute  as  to  what  pay- 
ments were  made,  but  the  Southern  Building  and  Loan  Asso- 
ciation plants  itself  upon  the  proposition  that  it  is  entitled  to 
recover  the  full  amount  of  the  original  loan  with  interest,  with- 
out any  abatement  for  the  value  of  the  stock,  or  the  aggregate 
amount  of  payments  made  by  Isaac  Linsky  during  the  life  of 
the  loan.  The  learned  court  below  held  that  this  construc- 
tion was  inequitable  and  not  within  the  contemplation  of  the 
parties  at  the  time  the  contract  was  made,  and  that  the  junior 
mortgagee  and  the  assignee  for  the  benefit  of  creditors  were 
entitled  to  redeem  upon  paying  the  amount  of  the  mortgage 
loan,  after  deducting  the  value  of  the  stock,  or  the  aggregate 
amount  of  the  payments  made  by  said  Isaac  Linsky  prior  to 
making  default."  We  thus  have  the  issue  plainly  and  sharply 
defined,  and  the  parties  treat  the  value  of  the  stock  as  merely 
the  aggregate  of  all  the  payments  which  have  been  made  upon 
it,  thus  following  the  rule  which  is  laid  down  in  the  books  for 
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the  ascertainment  of  its  value:   Endlich  on  Building  Asso- 
ciations, sees.  455,  457,  and  authorities  there  cited. 

This  question  has  given  rise  to  some  confusion  ia  the 
••*  decisions  of  courts.  In  North  Carolina  the  transaction 
has  been  treated  upon  the  basis  of  an  actual  loan  of  money, 
and  the  aggregate  amount  of  payments  upon  stock  as  partial 
payments  on  the  loan  by  the  borrower:  Overby  v.  Fayetteville 
etc.  Assn.^  81  N,  C.  56;  Hoakina  v.  Mechanics*  etc.  A88n.y  84 
N.  C.  838.  And  the  earlier  Pennsylvania  cases,  previously  to 
that  of  the  North  America  Building  Assn.  v.  Suttonj  35  Pa.  St. 
463,  78  Am.  Dec.  349,  maintain  the  same  view  of  the  question. 
Commenting  upon  these  decisions  Mr.  Endlich  says  that  the 
supreme  court  of  Pennsylvania,  in  North  America  Building 
Assn.  V.  Sutton,  35  Pa.  St.  463,  78  Am.  Dec.  349,  for  the  first 
time  approached  an  understanding  of  the  nature  and  dealings 
between  the  building  association  and  its  members;  that, 
under  the  rulings  in  the  former  cases  in  that  court,  upon  the 
theory  of  partial  payments,  it  followed  that  each  stocii  pay- 
ment made  by  the  borrowing  member  was  a  pro  tanto  reduc- 
tion of  his  mortgage  debt,  to  be  deducted  with  interest  from 
the  date  of  payment;  and  he  adds:  "  The  fallacy  of  this 
doctrine  is  obvious  from  the  fact  that  the  borrower's  standing 
as  a  member  is  not  merged  in  his  superadded  character  of 
debtor,  and  that,  as  a  member,  he  is  not  entitled  to  an  account 
of  profits  made  by  the  society  upon  his  contributions,  before 
the  period  of  its  termination  (or  that  of  the  series  to  which 
his  stock  belongs),  whilst  the  settlement  of  his  liabilities  as 
8  borrower  is  also  referred  to  the  winding  up  of  the  mutual 
scheme.  It  has  therefore  become  a  well-recognized  doctrine 
that  payments  of  dues  upon  stock  are  not  payments  to  the 
mortgage  debt,  and  do  not,  ipso  facto,  work  an  extinguish- 
ment of  so  much  of  the  mortgage.  The  fact  that  the  bor- 
rower has  assigned  his  shares  to  the  society  as  collateral 
security  for  his  debt  makes  no  difference;  for  this  is  a  recog- 
nition of  the  distinct  standing  of  the  member  and  as  a 
debtor":  Endlich  on  Building  Associations,  sec.  452.  And 
it  is  a  correct  principle,  as  has  been  held,  that  there  is  no 
connection  established  between  the  stock  held  by  the  stock- 
holder and  the  bond  held  by  the  company,  such  as  that  pay- 
ments made  on  stock  are  to  be  treated  as  payments  on  the 
bond,  so  that  one  is  steadily  offset  against  the  other,  or  the  one 
merges  in  the  other — a  fallacy  sometimes  indulged,  arising 
from  a  failure  to  observe  the  separate  existence  of  the  stock 
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on  the  one  hand  and  the  bond  on  the  other — the  separate 
***  relation  borne  to  the  company,  on  the  one  side,  by  its 
stockholder,  and,  on  the  other,  by  its  borrower.  The  payment 
on  the  one  is  not  necessarily  a  payment  on  the  other:  State 
V.  Hornhacker,  42  N.  J.  L.  635;  Endlich  on  Building  Associa- 
tions, sec.  452.  Mr.  Freeman  in  an  extended  note  to  Robert- 
ion  V.  Homestead  Assn.,  69  Am.  Dec.  163,  gives  approval  to 
the  same  principle,  citing  a  long  list  of  cases  in  support 
thereof;  and  the  learned  annotator  adds,  as  a  conclusion 
from  the  very  many  authorities  he  cites,  as  to  the  amount 
that  the  borrower  ought  justly  to  pay  when  he  wishes  to  with- 
draw, or  is  in  default,  and  his  mortgage  is  sought  to  be 
enforced,  that,  "  It  must  be  remembered,  that  when  a  mem- 
ber obtains  a  loan  or  advance,  he  anticipates  the  amount  he 
is  to  receive  upon  the  termination  of  the  association,  or  of 
the  series  to  which  it  belongs.  His  obligation  does  not  look 
to  a  repayment  before  that  time.  If  he  desires  to  withdraw, 
or  it  becomes  necessary  to  enforce  his  mortgage  against  him 
before  that  period  arrrives,  the  question  is,  what  amount  ought 
he  equitably  to  pay?  In  ascertaining  this  amount  the  only 
diflFerence  between  the  two  cases  seems  to  be,  that  when  he 
voluntarily  withdraws  he  is  entitled  to  receive  the  bonus  or 
share  of  profits  allowed  him  under  the  laws  of  the  associa- 
tions, and  when  he  is  in  default  no  such  allowance  is  to  be 
made  him."  The  justness  of  this  conclusion  is  vindicated 
on  the  ground  that  the  defaulting  member's  action  is  an 
injury  to  the  association,  arising  out  of  a  breach  of  his  obli- 
gations, for,  if  he  continue  from  time  to  time,  for  purposes  of 
his  own  convenience,  to  withhold  his  contributions  to  the 
common  fund,  when  they  become  payable,  it  is  clear  he  is 
thereby  depriving  the  association  of  just  that  much  money, 
which  ought  to  be  invested  for  the  common  good;  and,  if  this 
be  allowed  till  the  end,  it  is  also  plain  he  will  have  derived 
from  his  own  violation  of  duty,  an  unjust  advantage,  in 
sharing  with  the  other  members,  Hotwithstanding  his  de- 
faults, an  equal  participation  in  the  profits. 

In  principle  there  can  be  no  difference  in  the  rule  as  to  the 
prompt  payment  of  premiums  on  a  policy  in  a  life  insur- 
ance company  and  the  premiums  and  other  dues  on  a  build- 
ing and  loan  contract,  and  this  court,  speaking  of  the  former, 
said:  "  It  is  too  late,  at  this  ""*•  day,  to  raise  any  question  as 
to  the  legal  validity  of  such  a  contract.  To  one  who  under- 
stands any  thing  of  the  principles  upon  which  the  business 
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of  life  insurance  is  conducted  it  is  obvious  that  the  punctual 
payment  of  premiums  is  of  the  very  essence  of  the  contract. 
The  calculations  of  insurance  actuaries,  fixing  the  rates  of 
insurance,  are  based  on  the  theory  of  prompt  payment,  so  as 
to  afford  opportunity  for  such  reinvestment  as  to  reap  the 
fruits  of  compound  interest  upon  the  company's  moneyed 
capital.  Laxity  in  the  enforcement  of  punctual  payments 
might,  and  no  doubt  would,  frequently  lead  to  ultimate,  if 
not  speedy,  financial  ruin.  Stipulations,  therefore,  incorpo- 
rated in  insurance  policies,  making  such  payments  condi- 
tions precedent  to  the  continued  liability  of  the  insurer,  are 
generally  maintained  as  valid  by  the  courts"  :  Alabama  Gold 
Life  Ins.  Co.  v.  Thomas,  74  Ala.  582.  Forfeitures  for  the  non- 
payment of  premiums  is  a  necessary  means,  for  insurance  or 
building  and  loan  companies,  of  protecting  themselves  from 
embarrassment,  and  delinquency  cannot  be  allowed  except 
at  the  option  of  the  companies:  New  York  etc.  Ins.  Co.  v. 
Statham,  93  U.  S.  24;  Klein  v.  New  York  etc.  Ins.  Co.,  104 
U.  S.  88.  In  keeping  with  this  doctrine,  Mr.  Pomeroy  lays 
it  down,  that  a  forfeiture  of  shares  of  stock  in  the  corpora- 
tion, duly  incurred  by  the  stockholders,  for  failure  to  pay  the 
calls  or  installments  thereon,  as  provided  by  the  charter  or 
by-laws  of  the  company,  will  not  be  set  aside  or  relieved 
against  by  a  court  of  equity:  1  Pomeroy's  Equity  Jurispru- 
dence, sees.  457,  458;  2  Story's  Equity  Jurisprudence,  sees. 
1325,  1326. 

"With  these  principles  in  view,  let  us  inquire  into  the  par- 
ticulars of  the  case  we  have  before  us.  This  association  was 
chartered  under  the  provisions  of  the  code,  part  2,  title  1, 
chapter  4.  Section  1556  confers  upon  building  and  loan 
associations  chartered  thereunder  the  power:  "4.  To  make 
all  needful  ruJes  and  regulations  and  by-laws  for  the  trans- 
action of  its  business,  and  the  management  and  control  of  its 
affairs;  ,  ...  6.  To  compel  payment  and  compliance  with 
all  lawful  orders  by  fines  and  forfeitures";  and  '*  12.  To 
secure  the  payment  of  installments  and  loans,  and  a  com- 
pliance with  all  the  terms  on  which  loans  are  purchased,  by 
mortgages,  with  power  of  sale,  on  real  estate,  and  the  same 
to  foreclose  on  default,"  etc. 

The  association  adopted  a  code  of  by-laws,  clearly  *** 
within  the  statutory  powers  conferred,  by  which  it  was  pro- 
vided, among  other  things,  that  the  certificate,  terms,  and 
conditions  of  the  shares  of  the  association  and  the  by-laws 
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form  the  contract  with  the  shareholder;  that  persons  desiring 
to  become  shareholders  must  make  application  according  to 
forms  provided  for  that  purpose,  the  application  forming  a 
part  and  parcel  of  the  applicant's  contract  with  the  associa. 
tion  (and  in  these  applications  there  is  an  agreement  by  the 
applicant  that  he  will  comply  with  all  the  rules  and  regula- 
tions of  the  association);  that  all  loans  must  be  secured  by 
note  and  first  mortgage  on  real  estate,  the  borrower  to  pay 
interest  and  a  premium,  at  the  rate  of  five  per  cent  per 
annum  each,  the  same  to  be  paid  on  or  before  the  fifth  day 
of  each  month  during  the  continuance  of  the  loan;  that  all 
shareholders  are  to  pay  a  monthly  installment  each  of  thirty- 
five  cents  on  each  share  (of  fifty  dollars)  named  in  the  cer- 
tificate on  or  before  the  5th  of  each  month,  without  notice, 
five  cents  of  which  shall  be  placed  to  the  expense  account; 
that  members  in  good  standing  may  withdraw  the  amount 
paid  by  them  in  monthly  installments  of  shares  into  the  loan 
fund,  together  with  interest  at  the  rate  of  six  per  cent  per 
annum,  after  giving  sixty  days*  notice  in  writing,  such  notice 
to  be  given  after  the  expiration  of  two  years;  that,  if  any 
shareholder  shall  neglect  to  pay  the  interest  or  premium  on 
his  loan,  or  his  regular  monthly  installments  or  other  fees, 
for  three  months,  or  in  any  way  fails  to  comply  with  his  con- 
tract, the  association  may  compel  payment  of  principal  and 
interest,  and  premiums,  fines,  and  dues  by  proceeding  on  his 
note,  and  foreclosing  the  mortgage  or  other  security,  which 
shall  at  once  become  due  and  payable,  and  the  association 
may  cancel  and  treat  as  forfeited  the  said  shareholder's 
shares,  whether  deposited  as  collateral  security  or  not,  and 
all  payments  made  thereon  shall  be  forfeited  to  the  associa- 
tion; and  that  time,  punctuality,  and  strict  performance  on 
the  part  of  all  shareholders  in  the  payment  of  premiums, 
fines,  installments,  interest,  and  loans  is  made  the  essence  of 
the  contract. 

Linsky  signed  his  applications  for  the  loan  he  received, 
and  in  them  he  agreed:  "  I  will  also  comply  with  all  the  rules 
and  regulations  of  the  association."  They  were  approved,  and 
under  them  he  received  a  loan  from  the  association  for 
two  thousand  dollars  on  the  16th  of  June,  1890,  for  *•* 
which  he  executed  and  delivered  his  note  or  bond,  payable 
six  years  after  date,  with  interest  thereon,  and  the  premiums 
bid  in  his  applications,  and  payable  according  to  the  by- 
laws, and  assigning  in  said  note  as  collateral  security  to  tho 
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association  for  the  sum  loaned  to  him,  and  for  the  payment  of 
the  monthly  installments  required  of  him,  his  forty  shares 
of  stock  in  the  association.  In  the  conclusion  of  the  note 
is  the  provision:  "And  it  is  stipulated  that,  in  the  event  I 
make  default  in  the  payment  of  said  installments,  interest, 
premiums,  or  fines  to  said  association,  for  the  period  of  three 
months,  then  this  bond  shall  mature  and  become  payable, 
and  I  hereby  authorize  said  association  to  cancel  my  said 
shares,  and  the  same  shall  be  thereby  forfeited."  At  the  same 
time  he  executed  the  mortgage,  a  copy  of  which  is  attached 
to  the  answer  of  the  association,  conditioned  that,  "if  the 
eaid  Isaac  Linsky  shall  well  and  truly  pay  said  sum  of  two 
thousand  dollars,  as  evidenced  by  said  note,  at  the  ma- 
turity thereof,  ....  and  shall  also  promptly  [pay]  on  the 
5th  day  of  each  mcnth,  the  installments  due  on  his  shares, 
until  the  amount  in  the  loan  fund  to  the  credit  of  his  shares, 
from  monthly  payments  and  profits,  equals  fifty  dollars  for 
each  share  on  which  said  loan  is  made,  and  shall  also  promptly 
pay  the  monthly  interest  on  said  loan,  and  the  premiums  so 
bid  by  him  monthly,  and  shall  comply  with  the  laws  of  said 
association,  then  this  conveyance  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  effect,"  subject  to  fore- 
closure as  provided  therein.  On  the  fifteenth  day  of  Septem- 
ber, 1892,  said  Linsky  having  made  default  in  the  payment 
of  the  installments  on  his  stock,  interest,  premium,  and  fines 
for  more  than  three  months,  and  never  having  filed  an  appli- 
cation for  the  withdrawal  of  his  shares  of  stock,  after  he  had 
been  paying  thereon  two  years,  or  at  any  other  time,  the 
association,  by  resolution  duly  adopted,  declared  the  said 
forty  shares  of  stock  of  said  Linsky  forfeited  to  the  remain- 
ing stockholders  of  said  association,  and  the  same  was  passed 
to  the  credit  of  the  loan  fund  of  the  association. 

From  what  has  been  said  it  appears,  then,  that  the  asso- 
ciation was  duly  organized  under  a  charter  obtained  ,under 
the  general  law  of  the  state  for  that  purpose;  that  the  statute 
under  which  it  was  organized  authorized  it  to  make  all  need- 
ful by-laws  for  the  transaction  ***  of  its  business,  and  to 
compel  payment  and  compliance  with  the  by-laws  by  fines 
and  forfeitures;  that  the  association  adopted  by-laws  which 
provided  for  the  forfeiture  of  the  stock  of  its  shareholders  if 
they  failed  for  three  months  to  pay  the  stipulated  contribu- 
tions to  the  association,  as  provided  by  the  by-laws  and  th« 
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contract  of  the  borrower;  that  Linsky  agreed  to  abide  these 
rules  and  regulations,  and  agreed  that  they  should  be  a  part 
of  his  contract  of  loan;  that  he  executed  his  note  and  mort- 
gage, and  agreed  therein  that,  if  he  failed  to  comply  with  the 
terms  of  his  contract,  his  stock  should  be  forfeited  to  the 
association;  that  he  did  make  default,  and  that  the  associa- 
tion,  in  accordance  with  its  by-laws,  declared  his  stock  for- 
feited. 

The  policy  of  the  law  favored  the  forfeiture,  the  statute 
authorized  it,  the  rules  of  the  association  and  the  contract  of 
the  parties  provided  for  it,  and  the  association  declared  it  in 
accordance  with  the  terms  of  the  contract  and  by-laws.  We 
find  thus  erected,  against  our  declaring  this  forfeiture  uncon- 
scionable and  inequitable,  as  we  are  asked  to  do  in  this  bill, 
a  barrier  so  high  we  are  unable  to  surmount  it. 

The  appellant  is  entitled  to  the  full  amount  of  its  said  loan, 
principal  and  interest,  according  to  the  terms  of  the  contract, 
from  the  time  said  Linsky  ceased  to  pay  the  same  thereon, 
without  any  abatement  for  the  value  of  the  stock  forfeited; 
and,  if  the  same  is  not  promptly  paid,  in  redemption  of  its 
said  mortgage  by  the  complainant  in  the  cross-bill,  or  by  the 
complainant  in  the  original  bill — the  complainant  having 
submitted  itself  to  the  authority  of  the  court  to  that  end — 
it  is  entitled  to  a  decree  of  foreclosure  of  its  said  mortgage, 
and  to  a  sale  of  the  real  property  therein  described  for  the 
payment  of  its  said  debt   and  interest. 

The  coniplainant  in  the  cross-bill  is  entitled  to  redeem  from 
the  mortgages  of  the  appellant  and  of  the  Anniston  Loan  and 
Trust  Company,  by  paying  the  amounts  that  may  be  ascer- 
tained to  be  due  thereon,  respectively,  within  a  short  time  to 
be  specified  by  the  court;  and  in  default  of  such  redemption 
by  him,  then  the  complainant  in  the  original  bill,  the  Annis- 
ton Loan  and  Trust  Company,  is  entitled  to  redeem  from  the 
mortgage  of  tlie  defendant,  the  Southern  Building  and  Loan 
Association,  by  paying  the  full  amount  due  thereon,  principal 
and  interest,  ***  without  abatement  for  alleged  payments 
thereon,  and  in  that  case,  to  the  decree  of  the  court  foreclos 
ing  its  own  mortgage,  and  that  of  said  association,  so  redeemed 
by  it,  and  to  a  sale  of  the  real  estate  in  said  mortgages  men- 
tioned for  the  payment  of  its  own  debt  and  that  of  said  asso- 
ciation which  it  has  paid. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
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remanded  for  further  proceedings  in  conformity  with   the 
above  directions. 
Reversed  and  remanded. 

BiTiLDiNO  AND  LoAN  ASSOCIATIONS. — Foreclosnre  and  ascertaining  atnonut 
dne  npon  mortgages,  see  the  extended  note  to  Boberttom  r,  American  Bom*- 
stead  Assn.,  69  Am.  Deo.  163. 

An.  ST.  Bxr.,  Vou  XLVL  — 10 


CASES 
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SUPREME    COURT 

ARKANSAS. 


loMBLER   V.    KOELLINQ. 
[60  Arkansas,  62.] 

Baileb,  Duties  of. — A  bailee  to  whom  property  is  intrusted  for  safekeep* 
ing  must,  by  ordinary  care  and  diligence,  keep  it  safely,  and,  if  it  !■ 
lost  through  a  failure  to  observe  such  duty,  he  is  answerable. 

Bailees,  Liability  of. — The  keeper  of  a  bath-house  who  gives  a  check  to  a 
customer  for  valuables  of  the  latter,  and  thereafter  delivers  them  to 
another  person  who  had  stolen  such  check,  is  liable  therefor,  though 
the  bailor  had  been  guilty  of  negligence,  enabling  the  thief  to  steal  the 
check,  if  the  bailee  knew  the  property  and  the  owner,  and  would  not 
have  delivered  it  on  the  check  had  he  taken  pains  to  look  at  the  person 
by  whom  it  was  presented. 

Action  to  recover  the  value  of  certain  articles  intrusted  by 
the  plaintiflf  to  the  defendant  for  safekeeping.  The  latter  was 
the  keeper  of  a  bath-house,  and  the  former  one  of  his  custom- 
ers, to  whom  a  check  had  been  given  on  his  depositing  cer- 
tain articles  before  entering  his  bathroom.  The  check  was 
left  in  his  clothing  in  the  room,  and,  while  he  had  gone  tem- 
porarily into  a  hall  to  cool  off  after  taking  a  bath,  some  per- 
son entered  the  room  and  stole  the  check,  and  presented  it 
to  the  defendant,  and  received  the  property  represented  by 
it.  The  defendant  knew  the  property  and  who  was  its  owner, 
and,  if  he  had  looked  at  the  party  who  presented  the  check, 
would  have  known  that  he  was  not  entitled  to  the  property. 
There  was  evidence  tending  to  show  that  when  the  plaintiff 
was  taking  his  bath  he  knew  that  another  person  was  occu- 
pying an  adjoining  bathroom,  and  that  the  door  communi- 
cating between  the  two  rooms  was  not  fastened,  and  it  was 
insisted  by  the  defendant  that  the  plaintiff,  in  going  into  the 
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ball  and  leaving  the  check  in  his  clothes,  under  these  cir- 
cumstances, was  guilty  of  negligence,  and  that  the  defendant 
ought  not  to  be  held  answerable,  and  it  was  also  claimed  on 
the  part  of  the  defendant  that  the  plaintiff  h:id,  at  various 
times,  been  specially  cautioned  to  take  good  care  of  his 
check.  The  defendant  asked  for  several  instructions,  which, 
though  somewhat  different  in  form,  were  substantially  iden- 
tical in  substance,  and  were  to  the  effect  that,  if  the  plaintiff 
had  been  warned  by  the  defendant  to  be  careful  of  his  check, 
and  knew  that  another  person  was  occupying  the  adjoining 
bathroom  while  his  clothes  and  the  check  remained  therein, 
he  was  guilty  of  such  negligence  as  precluded  his  recovery. 
The  court  declined  to  so  instruct;  the  jury  found  a  verdict 
for  the  plaintiff,  and  the  defendant  appealed. 

G.  0.  Lattaj  for  the  appellants, 

0.  W.  Murphy,  for  the  appellee. 

•*  Hughes,  J.  This  is  a  case  of  bailment  for  a  considera- 
tion received  by  the  bailee,  who  was  bound  to  exercise  ordi- 
nary care  and  diligence  to  preserve  and  restore  the  property 
delivered  by  the  bailor  to  the  bailee,  or  to  some  one  who  was 
authorized  by  the  bailor  to  receive  it.  The  property  was  not 
80  delivered  by  the  bailee,  but  was  delivered  to  another,  who 
was  not  authorized  to  receive  it.  The  bailee  knew  the  bailor 
and  his  property  well,  and  testified:  "If  I  had  looked  at  the 
party  who  presented  the  check  I  would  have  known  he  was 
not  entitled  to  the  package."  The  check  was  a  means  of 
identification  of  the  property,  but  was  no  evidence  that  the 
owner  of  the  property  had  parted  witli  his  title  to  it,  or  that 
he  had  authorized  its  delivery  to  any  one  who  might  present 
the  check,  though  not  entitled  to  receive  it. 

Wliere  property  is  committed  to  the  custody  of  a  bailee  for 
safekeeping  it  is  the  bailee's  duty  to  use  ordinary  care  and 
diligence  to  keep  the  property  safely,  and,  **®  if  it  is  lost 
through  the  failure  on  his  part  to  do  so,  he  is  liable.  A  neg- 
ligent delivery  of  the  property  by  him  to  another,  whereby  it 
is  lost  to  the  owner,  will  not  relieve  him  from  liability.  Had 
the  bailee  not  previously  known  the  bailor  and  the  property 
there  might  have  been  some  excuse  for  delivery  of  the  prop- 
erty to  the  person  who  presented  the  check  for  it,  though  he 
was  not  entitled  to  receive  it;  but  such  a  case  is  not  presented 
or  decided  here. 
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It  seems  that,  though  the  bailor  was  not  as  prudent  as  h© 
ought  to  have  been,  yet  the  bailee  might  have  avoided  the 
loss  by  the  exercise  of  ordinary  care,  which  is  such  care  as  a 
prudent  man  would  exercise,  under  like  circumstances,  to 
protect  his  own  interest.  The  instructions  numbered  one, 
two,  and  three,  refused,  ignored  the  negligence  of  the  super- 
intendent, Clark,  and  were  properly  refused.  The  fourth, 
refused,  does  not  seem  objectionable,  but  the  refusal  of  it  was 
not  prejudicial,  as  the  evidence  clearly  shows  that  the  prop- 
erty was  lost  through  the  want  of  ordinary  care  upon  the 
part  of  the  bailee. 

The  judgment  is  aflSrmed. 

Bailmbnt— DoTT  AND  LIABILITY  OP  Bailke. — A  bailee  for  hire  is  liable 
for  ordinary  neglect:  Woodruff  v.  Painter,  150  Pa.  St.  91;  30  Am.  St.  Rep. 
786,  and  note.  All  bailees  are  required  to  exercise  care  and  diligence  in 
keeping  safe  the  thing  bailed,  but  dififerent  degrees  of  diligence  are  required 
according  to  the  nature  of  the  bailment:  Merchants'  Nat.  Bank  v.  Ouilmar- 
tin,  93  Ga.  503;  44  Am.  St.  Rep.  182,  and  aote.  See,  also,  the  extended  note 
to  Isham  t.  Fo«t,  38  Am.  St.  Rep.  782. 


Neeley  v.  State. 

[60   ABKAN8A8,  66.] 

Principal  and  Aoent— Liability. — To  Exousa  a  Pkiwon  trom  Liabil- 
ity ON  THB  Ground  that  Hb  Actbo  as  an  Aoent  he  must  show 
that  he,  at  the  time  of  making  the  contract,  disclosed  the  name  of  hi* 
principal  and  the  fact  that  he  was  acting  in  his  behalf. 

Liquor,  Sales  of  to  Minors  Who  arb  Acting  as  Agents. — If  liquor  is 
sold  to  a  minor  who  at  the  time  declares  that  he  is  purchasing  it  for 
another  whose  name  is  not  disclosed  the  sale  must  be  regarded  as  made 
to  the  minor,  and  not  to  the  undisclosed  principal,  and  the  seller  is 
liable  to  punishment  under  a  statute  making  it  criminal  to  sell  liquor 
to  a  minor. 

The  appellant,  pro  se. 

James  P.  Clarke^  attorney  general,  and  Charles  T.  Colemant 
for  the  appellee. 

•'^  Wood,  J.  The  defendant  was  convicted  of  selling  liquor 
to  a  minor,  under  section  1812  of  Sandels  and  Hill's  Digest. 
The  proof  on  behalf  of  the  state  showed  that  a  minor  pur» 
chased  of  the  defendant  one  bottle  of  whiskey  without  the 
written  consent  of  his  parents,  but  informed  defendant  at 
the  time  that  he  wanted  the  whiskey  for  two  sick  teachers  of 
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Oalloway  college,  who  had  furnished  him  the  money,  and 
cent  him  for  the  whiskey;  that  the  whiskey  was  delivered  to 
them,  and  he  did  not  drink  any  himself.  The  names  of  the 
teachers  he  did  not  want  to  disclose,  and  thinks  he  did  not 
tell  defendant  their  names.  The  defendant  for  himself  testi- 
fied that  he  did  not  sell  the  liquor,  but  sent  it  to  the  teachers 
whose  names  the  minor  gave  him,  and  as  they  were  hia 
friends  and  sick,  he  did  not  charge  them  for  the  whiskey. 

The  substance  of  the  court's  instructions  was  that,  if  the 
minor  purchased  the  whiskey  for  two  teachers,  as  their  agent, 
without  disclosing  their  names  to  the  defendant  *®  at  the 
time  of  the  purchase,  the  defendant  would  be  guilty.  But,  if 
the  defendant  gave  the  whiskey  to  the  minor  for  the  adults, 
although  their  names  were  not  disclosed,  or  if  he  did  not  sell 
the  whiskey,  he  would  not  be  guilty,  under  this  indictment. 
The  defendant  asked  the  court  to  charge  the  jury,  in  sub- 
stance, that  if  the  minor  bought  the  liquor  for  the  two  teach- 
ers, and  told  the  defendant  he  was  purchasing  for  them,  the 
defendant  would  not  be  guilty,  although  the  names  of  the 
teachers  were  not  disclosed. 

The  question  is,  was  it  a  sale  to  tlie  minor,  who  disclosed 
the  fact  of  agency,  but  did  not  give  the  name  of  his  princi- 
pal? 

This  court  is  committed  to  the  doctrine  that  a  minor  may 
be  the  agent  of  a  purchaser  or  donee  of  liquor:  Wallace  v. 
State,  54  Ark.  542;  Siceluffv.  State,  52  Ark.  56.  In  the  lat- 
ter case  it  is  said:  "As  between  a  seller  and  an  agent  who 
deals  with  him  without  disclosing  the  fact  that  he  acts  as 
agent,  the  latter  as  well  as  the  principal  is  the  purchaser." 
It  is  also  a  well-recognized  principle  that  "though  the  agent 
discloses  the  fact  that  he  is  agent,  but  conceals  the  name  of 
his  principal,  he  may  be  held  personally  liable  as  principal": 
Mechem  on  Agency,  sec.  554.  Chancellor  Kent  says:  "  It  \% 
a  general  rule,  standing  on  strong  foundations,  and  pervading 
every  system  of  jurisprudence,  that  where  an  agent  is  duly 
constituted,  and  natnes  his  principal,  and  contracts  in  his 
name,  and  does  not  exceed  his  authority,  the  principal  is 
responsible,  and  not  the  agent.  If  he  contracts  in  behalf  of 
his  principal,  and  discloses  his  name  at  the  time,  he  is  not 
personally  liable.  But  if  a  person  would  excuse  himself 
from  responsibilit}''  on  the  ground  of  agency,  he  must  show 
that  he  disclosed  his  principal  at  the  time  of  making  the 
•contract,  and  that  he  acted  on  his  behalf":  2  Kent's  Com- 
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Djentaries,  630,  631.  And  in  Judge  Story's  work  on  Agency 
it  is  said:  "If  the  agent  ®*  should  at  the  time  of  the  pur- 
chase of  the  goods,  acknowledge  that  he  is  purchasing  for 
another  person,  but  should  not  then  name  him;  in  such 
case  he  would  be  held  personally  liable,  although  the  prin- 
cipal, when  discovered,  might  also  be  liable  for  the  debt": 
Story  on  Agency,  sec.  267.  The  doctrine  of  these  text-writers 
is  approved  and  well  supported  by  others,  and  by  many 
adjudicated  cases:  Wharton  on  Agency,  sec.  500;  Owen  v. 
Oooch,  2  Esp.  567;  Thomson  v.  Davenport,  9  Barn.  &  C.  78; 
Taintor  v.  Prendergast,  3  Hill,  72;  38  Am.  Dec.  618;  Welch  v. 
Goodwin,  123  Mass.  71;  25  Am.  Rep.  24;  Smith's  Mercantile 
Law,  sec.  201;  Stackpole  v.  Arnold,  11  Mass.  27;  6  Am.  Dec. 
150;  Dunlap's  Paley's  Agency,  369,  et  seq. 

The  rule  is  for  the  protection  of  the  party  dealing  with  the 
agent;  as  Judge  Kent  says,  "to  enable  him  to  have  recourse 
to  the  principal  in  case  the  agent  had  authority  to  bind 
him";  2  Kent's  Commentaries,  631.  But  it  may  be  said 
that  in  this  case  the  principal  was  sufficiently  designated. 
Not  so.  The  language  of  the  minor,  whom  the  jury  believed, 
was:  "I  told  the  defendant  I  had  two  sick  teachers,  and  I 
wanted  some  whiskey  for  them.  I  don't  think  I  told  the 
defendant  the  names  of  the  teachers."  This  is  not  naming 
the  principal,  in  the  sense  the  law  requires.  Had  it  been 
shown  that  there  were  only  two  teachers  in  Galloway  College 
who  were  known  to  defendant  the  case  might  have  been  dif- 
ferent. In  a  suit  against  the  agent,  in  such  a  case,  upon  a 
valid  contract,  the  burden  would  be  upon  him  to  show  that 
there  were  only  two  teachers.  If  there  were  more  than  two 
it  would  be  impossible,  without  r  disclosure  of  their  names, 
to  tell  which  two  of  the  teachers  was  intended  at  the  time  as 
principal,  and  which  two  the  seller  was  contracting  with. 
An  agent  could  not  exonerate  himself  under  such  circum- 
stances frofn  liability,  although  the  real  principal,  when  dis- 
covered, might  also  be  bound:  '**  Story  on  Agency,  sec. 
267;  Smith's  Mercantile  Law,  sec.  201;  Winsor  v.  Griggs,  5 
Cush.  210;  Cabot  Bank  v.  Morton,  4  Gray,  160. 

In  Cobb  V.  Knapp,  71  N.  Y.  348,  27  Am.  Rep.  51,  it  is  held 
that  "  it  is  not  sufficient  that  the  seller  may  have  the  means 
of  ascertaining  the  principal  of  the  agent.  He  must  have 
actual  knowledge":  1  Parsons  on  Contracts,  64,  note;  Ray^ 
tnond  v.  Crown  &  Eagle  Mills,  2  Met.  319. 

Where  the  name  of  the  principal  is  not  disclosed  the  pre- 
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sumption  is  the  agent  intended  to  be  liable.  And  where  the 
seller  does  not  ask  the  name  of  the  principal,  when  unknown, 
the  presumption  is  he  only  intended  to  bind  the  agent. 

The  case  under  consideration  was  a  cash  transaction. 
But  it  was  necessary  to  discuss  it  from  the  standpoint  of  a 
credit  transaction,  in  order  to  determine  the  true  test  of 
agency. 

In  the  light  of  the  above  familiar  principles  no  error  is 
found  in  the  charge  of  the  court,  and  its  judgment  is  there- 
fore affirmed.  ^__ 

AoENCT — PsRSONAii  LiABiLiTT  OF  Agent. — An  agent  who  contracts  in 
hia  own  name  and  fails  to  disclose  his  principal's  name  at  the  time  of  mak< 
ing  a  contract  for  the  sale  or  purchase  of  goods  is  personally  liable  for 
whatever  obligations  may  arise  out  of  the  contract:  Argersinger  v.  Mac- 
naughton,  114  N.  Y.  535;  11  Am.  St.  Rep.  687,  and  note;  Clealand  v. 
Walker,  11  Ala.  1058;  46  Am.  Dec.  238,  and  note;  Stone  v.  Wood,  7  Cow. 
453;  17  Am.  Dec.  529,  and  note.  See  the  notes  to  the  following  cases: 
Hobaon  v.  Hassett,  9  Am.  St.  Rep.  196,  and  Tarver  v.  Oarlington,  13  Am. 
St.  Bep.  632. 

Intoxicating  Liqugbs. — Sales  to  Minors  Acting  as  Agents:  See 
the  extended  notes  to  Snider  v.  State,  12  Am.  St.  Rep.  354,  and  State  V* 
KUUlle,  28  Am.  St.  Rep.  707. 


Ogden  v.  Ogden. 

[60  Arkansas,  70.] 
OONVKTANCB  FROM  A  HuSBAND  TO   HiS   WlFE   IS  NoT  VoiD. — Its  effect  i» 

to  give  her  an  equitable  estate  while  he  holds  the  legal  title  as  her  traa< 

tee. 
Tenancy  by  the  Curtesy. — On  the  death  of  a  wife  holding  an  equitable 

estate  her  husband  becomes  tenant  by  the  curtesy  thereof. 
Homestead. — A   Widow   Cannot  Have  any  Right  of  Homestead  in 

land  in  which  her  husband  had  a  life  estate  only  or  in  which  he  held 

the  title  in  trust  for  another. 
Statute   of  Limitations. — The  Estate  of  a   Reversioner  cannot  he 

affected  by  the  statute  of  limitations  during  the  lifetime  of  the  tenant 

for  life  who  is  in  possession  of  the  property.     The  possession  of  the  lab* 

ter  cannot  be  adverse  to  the  former. 
Pleading. — A  Defect  in  a  Complaint  may  be  Cured  by  the  Answeb. 

Joseph  M.  Hill,  for  the  appellant. 

Turner  &  Turner  and  E.  B.  Pierce,  for  the  appellees. 

**  RiDDicK,  J.  This  was  an  action  brought  by  appellees 
to  recover  possession  of  certain  lots  in  the  town  of  Van 
Buren.    The  appellees,  who  are   the   children   of  John   B. 
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Ogden,  Sr.,  and  his  first  wife,  Jane  Ogden,  allege  that  their 
father,  being  the  owner  of  the  lots  in  controversy  upon  which 
his  residence  was  located,  conveyed  the  same  to  their  mother. 
The  mother  of  appellees  '•  died  in  1866,  and  their  father 
afterward  married  appellant,  and  continued  to  reside  upon, 
and  exercise  acts  of  ownership  over,  the  premises  in  question 
until  his  death  in  1889.  Appellees  claim  the. land  as  heirs 
of  their  mother. 

The  appellant  admits  that  John  B.  Ogden,  Sr.,  the  father 
of  appellees  and  her  husband,  was  the  owner  of  the  lots  in 
controversy,  as  alleged  in  the  complaint;  but  she  denies  that 
he  conveyed  said  lots  to  Jane  Ogden,  the  mother  of  appellees, 
and  alleges  that  he  died  seised  and  possessed  of  the  same, 
and  that  she  is  entitled  to  the  same  as  her  homestead.  The 
action  was  brought  at  law,  and  afterward  plaintiffs  moved 
to  transfer  the  same  to  the  equity  docket.  The  motion  was 
conceded  by  defendant,  and  the  cause  transferred  to  the 
equity  docket.  Upon  the  hearing  of  the  case  there  was  a 
finding  and  judgment  in  favor  of  the  appellees  for  the  pos- 
session of  the  property,  from  which  an  appeal  was  taken. 

While  not  free  from  doubt,  we  think  the  evidence  sustains 
the  allegation  of  the  complaint  that  John  B.  Ogden,  Sr., 
about  the  year  1860,  conveyed  the  premises  to  his  first  wife, 
Jane  Ogden,  the  mother  of  appellees,  and  that  the  deed  exe- 
cuted to  her  was  recorded. 

By  the  common  law  a  husband  could  not  make  a  grant  of 
property  to  his  wife.  Such  a  conveyance  was  of  no  validity. 
But  it  is  now  generally  held  that,  in  the  absence  of  fraud, 
such  conveyances  are  not  void.  The  result  of  this  convey- 
ance by  Ogden  to  his  wife  was  to  give  her  the  equitable 
estate,  while  he  held  th«  legal  title  as  her  trustee:  Dyer  v. 
Bean,  16  Ark.  519;  Jones  v.  Clifton,  101  U.  S.  225;  McMillan 
v»  PeacocTc,  57  Ala.  129;  Wilder  v.  Brooks,  10  Minn.  50;  88 
Am.  Dec.  50,  and  note;  9  Am.  &  Eng.  Ency.  of  Law,  792. 

After  the  death  of  Jane  Ogden  her  husband  became  entitled 
to  an  estate  in  the  lots  owned  by  her  for  the  residue  ''^  of  his 
life,  as  tenant  by  curtesy,  and  this  was  so,  although  her 
estate  was  only  an  equitable  one:  Williams  on  Real  Prop- 
erty, 17th  ed.  281,  287;  4  Am.  &  Eng.  Ency.  of  Law,  965. 
The  appellees  inherited  the  equitable  estate  of  their  mother, 
subject  to  the  life  estate  of  their  father;  and  when  it  termi- 
nated by  his  death,  they,  being  his  heirs  also,  became  at  the 
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same  time  the  owners  of  both  the  legal  and  equitable  estates, 
and  the  latter  became  merged  in  the  former. 

When  the  husband  has  only  a  life  estate  in  the  land  upon 
which  he  lives  his  widow  can  of  course  have  no  homestead 
therein.  Nor  has  she  the  right  of  homestead  in  land  to 
which  her  husband  holds  the  legal  title  only  as  trustee  for 
another  who  owns  the  equitable  or  beneficial  estate.  After 
the  death  of  their  father  the  right  of  appellees  to  recover  at 
law  was  therefore  clear,  unless  barred  by  the  statute  of  limi- 
tations. 

As  a  general  rule,  in  order  to  acquire  title  by  adverse 
possessicn,  the  holding  must  be  against  one  entitled  to  th'e 
possession  of  the  land  held  and  having  the  right  to  bring  an 
action  for  its  recovery.  For  this  reason  it  has  been  fre- 
quently decided  that  the  statute  of  limitations  does  not  run 
against  a  reversioner  until  the  death  of  the  tenant  for  life. 
As  John  B.  Ogden,  Sr.,  held  a  life  estate  in  the  land  of  his 
wife,  the  appellees  had  no  right  of  action  until  his  death, 
and  their  right  to  recover  is  not  affected  by  his  possession. 
He  and  they  held  different  parts  of  the  same  estate.  He  held 
the  life  estate;  they  held  the  reversion;  and  his  possession 
could  not  be  adverse  to  them:  1  Washburn  on  Real  Property, 
5th  ed.,  132;  Newell  on  Ejectment,  764;  Tyler  on  Ejectment, 
928;  Jones  v.  Freed,  42  Ark.  357. 

This  action  was  brought  on  the  law  side  of  the  docket,  and 
afterward,  by  consent  or  without  objection,  was  transferred 
to  the  equity  docket.  It  is  insisted  that,  as  the  ojmplaint 
was  not  amended  so  as  to  show  ""  an  equitable  cause  of 
action,  a  court  of  equity  could  not  render  a  judgment  at  law, 
and  that  to  do  so  was  error.  Although  it  was  a  law  case  on 
the  equity  docket  the  court  heard  and  determined  it  in 
accordance  with  the  principles  of  law  involved,  and  this  was 
the  proper  course  to  pursue:  Trulock  v.  Taylor,  26  Ark.  59; 
Organ  v.  Memphis  etc.  R.  R.  Co.,  51  Ark.  259.  It  was  not 
necessary  to  amend  the  complaint  so  as  to  show  an  equitable 
cause  of  action,  for  plaintiffs  were  not  seeking  any  equitable 
relief.  They  had  both  the  legal  and  equitable  estates,  and 
their  prayer  was  for  the  possession  of  the  premises,  to  which 
they  were  entitled.  It  is  true  that,  in  asking  the  court  to 
have  the  case  transferred  to  the  equity  side  of  the  docket, 
they  stated  that  they  had  a  title  exclusively  cognizable  in 
equity;  but  it  is  easy  to  make  mistakes,  and  he  who  commits 
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one  error  is  not  required,  in  order  to  be  consistent,  to  follow  it 
to  the  end. 

In  one  respect  the  complaint  does  seem  to  be  defective. 
It  alleges  that  the  mother  of  appellants  was  the  owner  of  the 
premises  in  question,  and  shows  other  facts  that  entitle  their 
father,  John  B.  Ogden,  Sr.,  to  an  estate  for  life  as  tenant  by 
curtesy,  and  it  does  not  allege  that  he  was  dead.  But  a 
defect  in  the  complaint  may  be  cured  by  an  answer,  and  we 
think  that  this  defect  was  cured  by  the  answer  of  plaintiffs, 
which  directly  alleged  the  death  of  said  Ogden:  Pindall  v. 
Trevor,  30  Ark.  249;  Bliss  on  Code  Pleading,  3d  ed.,  437. 

Finding  no  error,  the  judgment  of  the  circuit  court  is 
affirmed.  __^ 

Dekd  Dirsotlt  from  Hctsbakd  to  Wivb,  or  from  the  latter  to  the 
former,  veits  the  equitable  title  la  her  or  him  ia  equity,  though  such  deed 
is  void  at  law:  Turner  v.  Shaw,  96  Mo.  22;  9  Am.  St.  Rep.  319,  and 
extended  note. 

HOHESTKAD   BY   WiFE  IN   LaMD   IN   WHICH   HOSBAND   HAD   LiFE   EsTATE: 

See  the  extended  note  to  Pryor  v.  Stone,  70  Am.  Deo.  345. 

Plbadinq — CcKiNO  Defects. — Averments  in  the  answer  may  cure  a  com- 
plaint  defective  in  material  allegations:  Erwin  v.  Shuffer,  9  Ohio  St.  43;  72 
Am.  Dec.  613,  and  note;  Lyon  r.  Logan,  68  Tex.  521;  2  Am.  St.  Rep.  511. 

Curtesy — Tenancy  by,  when  Arises. — In  the  real  estate  of  a  deceased 
wife  the  surviving  husband's  estate  in  the  majority  of  the  states  is  that  of 
a  tenant  by  the  curtesy  as  at  the  common  law:  Extended  note  to  In  re 
Ingram,  12  Am.  St.  Rep.  85.  See,  also,  the  extended  note  to  Jackson  r.  Jack- 
son, 15  Am.  Dec.  450. 


EoGERS  V.  State. 

[60  Arkansas,  76.] 
Jury  Trial,  Harmlkss  Error. —If  the  defendant  in  a  trial  for  mnrder  ia 

found  guilty  of   mnnslaughter   an  error   of   the  court  in  defining  the 

words  "willfully  and  deliberately"  is  harmless. 
Mdrder. — If  One  Woi'nd  is  iNFLicrKD  while  Acting  in  Self-defensb 

AND  AnOTUKR  AFIEK  THE  DECEASED  HAS  DECLINED  ALL  FUKTHF.R  COM- 

BAT  and  was  fleeing  from  the  defendant,  and  each  wound  was  sufficieut 
to  have  produced  doatii,  he  may  be  adjudged  guilty  of  murder  in 
inflicting  the  last  wound  if  it  contributed  to  the  death,  though  ha<l  it 
not  been  inflicted,  the  deceased  would  have  died  from  the  wound  given 
by  the  defendant  while  acting  in  necessary  self-defense.  If,  howeveri 
the  latter  wound  did  not  contribute  to  the  death  of  the  decedent,  the** 
he  is  not  guilty  of  any  degree  of  homicide. 
Criminal  Law — Homicide. — Great  Bodily  Injury  does  not  necessarily 
amount  to  a  felony  committed  on  the  person.  Whether,  in  any  case, 
the  circumdtancud  are  such  us  to  ju^ttity  one  in  believing  that  such  an 
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injury  is  about  to  be  committed  oa  him  must,  to  a  great  extent,  be  left 
to  the  judgment  of  the  jury. 

Jury  Trial — Instkuciion  which  must  bb  Reduced  to  WRiriNa.— If, 
during  the  argument  of  a  cauae,  counsel  makes  a  statement  of  law 
which  the  court  deems  incorrect,  it  may  admonish  him  to  desist,  and  if 
in  doing  so  the  court  makes  what  it  deems  to  he  a  correct  statement  of 
the  law  and  for  the  purpose  of  correcting  that  made  by  counsel,  and  no 
request  is  made  that  such  statement  be  reduced  to  writing,  the  action 
of  the  court  is  not  in  violation  of  a  statute  requiring  all  instructions  to 
the  jury  to  be  in  writing. 

Witnesses. — A  Judge  while  Presiding  at  the  Trial  of  a  Criminal 
Case  may  not,  against  the  objection  of  the  defendant,  testify  as  a  wit* 
ness. 

Prosecution  of  Rogers  on  an  indictment  charging  him 
with  the  murder  of  Kernoodle.  They  engaged  in  a  combat 
during  which  Rogers  drew  his  pistol  and  twice  shot  the 
decedent.  There  was  evidence  tending  to  show  that  wlien 
the  second  shot  was  fired  the  decedent  had  desisted  from  the 
combat  and  was  running  away  from  the  defendant  scream- 
ing, "  Murder."  The  wounds  occasioned  by  each  shot  were 
in  the  opinions  of  medical  experts  fatal,  though  they  were 
less  certain  upon  this  subject  respecting  the  last  wound  than 
the  first.  There  was  a  conflict  of  evidence  respecting  which 
of  the  parties  was  the  aggressor  in  the  combat.  Some  of  the 
evidence  tended  to  show  that  the  killing  was  premeditated 
on  the  part  of  the  defendant,  while  other  evidence  was  to  the 
effect  that  the  decedent  was  the  aggressor,  and,  being  a  large 
and  powerful  man,  he  struck  the  defendant  i^  violent  blow 
with  his  fist  and  was  about  to  throw  him  down  when  the  first 
shot  was  fired.  Verdict  finding  defendant  guilty  of  volun- 
tary manslaughter.  His  punishment  was  fixed  at  five  yeara 
in  the  penitentiary. 

A.  S.  McKennon,  J.  E.  Cravens^  and  Martin  &  Murphy ^  for 
the  appellant. 

James  P.  Clarke,  attorney  general^  and  Charles  T.  Coleman^ 
for  the  appellee. 

''^  RiDDicK,  J.  We  need  not  consider  the  objections  urged 
against  the  definitions  of  the  words  "willfully"  and  "delib- 
erately" contained  in  instruction  No.  1,  given  by  the  court. 
The  object  of  those  definitions,  we  suppose,  was  to  inform  the 
jury  concerning  the  distinctions  between  the  different  degrees 
of  homicide.  As  the  defendant  was  only  convicted  of  man- 
slaughter it  is  plain  that,  whether  erroneous  or  not,  they  did 
him  no  harm.     We  find  no  error  in  either  of  the  instructions 
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numbered  2,  9,  and  11,  given  by  the  court  on  its  own  motion, 
and  to  which  defendant  excepted.  Wlien  taken  in  connec- 
tion with  the  other  instructions  we  think  they  state  the  law 
as  favorably  to  appellant  as  he  had  the  right  to  demand. 

The  twelfth  instruction  given  by  the  court,  and  to  which 
the  defendant  objected,  is  as  follows:  "12.  If  the  jury  believe 
that  the  defendant  inflicted  upon  the  body  of  the  deceased 
two  mortal  wounds,  that  both  wounds  were  necessarily  fatal, 
and  either  of  which,  independent  of  the  other,  would  have 
produced  and  resulted  in  the  death  of  the  deceased  within  a 
short  time,  of  which  two  wounds  the  jury  believe  the  deceased 
died,  and  the  jury  further  find  that  the  deceased  had  in  ®" 
good  faith  declined  all  further  contest  with  defendant,  and 
that,  whilst  deceased  was  fleeing  from  him,  defendant  in- 
flicted the  second  fatal  wound  upon  the  body  of  the  deceased 
by  shooting  him  a  second  time,  although  the  jury  might 
believe  the  defendant  fired  the  first  shot  in  self-defense,  the 
killing  would  not  be  justifiable,  but  would  amount  to  man- 
slaughter only." 

It  is  said  by  Mr.  Bishop  that  "  whenever  a  blow  is  inflicted 
under  circumstances  to  render  the  party  inflicting  it  crim- 
inally responsible  if  death  follows,  he  will  be  deemed  guilty 
of  the  homicide,  though  the  person  beaten  would  have  died 
from  other  causes,  or  would  not  have  died  from  this  one  had 
not  others  operated  with  it;  provided  the  blow  really  con- 
tributed either  mediately  or  immediately  to  the  death  in  a 
degree  sufficient  for  the  law's  notice":  2  Bishop's  New  Crim- 
inal Law,  sec.  G37.  To  same  effect  see  Kee  v.  State,  28  Ark. 
160. 

If  the  defendant  fired  the  first  shot  in  necessary  self-de- 
fense, and  then  afterward,  when  Kernoodle  had  abandoned 
the  contest,  and  was  fleeing,  he  again  fired  upon  him,  inflict- 
ing another  wound,  when  the  circumstances  were  not  sucli  as 
to  make  a  reasonable  man  in  his  situation  believe  that  he 
was  then  in  immediate  danger  of  great  bodily  injury,  lie 
would  be  guilty  either  of  some  degree  of  homicide,  or  of  an 
unlawful  assault,  depending  upon  the  question  whether  or 
not  the  wound  inflicted  by  the  last  shot  either  caused,  con- 
tributed to,  or  accelerated  his  death.  In  other  words,  if  the 
last  shot  was  not  fired  in  necessary  self-defense,  and  the 
wound  inflicted  by  it  either  caused  his  death,  or  contributed 
to  or  hastened  it,  tlie  defendant  would  be  guilty  of  some 
degree  of  homicide,  even  though  the  first  shot  was  fired  in 
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self-defense,  and  though,  at  the  time  the  last  shot  was  fired, 
the  deceased  was  already  so  severely  wounded  that  his  death 
would  have  followed  in  a  very  short  time.  On  the  other  hand 
if  the  first  shot  was  fired  in  self-defense,  ®*  and  the  last  shot 
neither  caused  his  death,  nor  contributed  to,  or  hastened  it, 
then  he  could  not  properly  be  convicted  of  any  degree  of 
homicide,  but  might  be  convicted  of  an  assault:  Davis  v. 
State,  45  Ark.  464. 

The  court,  in  giving  instruction  No.  12,  doubtless  had  these 
rules  of  law  in  his  mind,  and  the  instruction,  abstractly  con- 
sidered, is  nearly  correct,  if  not  entirely  so;  but  we  doubt  if 
in  this  case  it  presented  the  question  in  such  a  way  as  to  let 
the  jury  understand  that,  in  the  event  the  first  shot  was  fired 
in  self-defense,  then  it  became  material  for  them  to  determine 
whether  the  last  shot  contributed  to  or  hastened  his  death. 
Instruction  No.  4  asked  by  the  defendant  substantially  cov- 
ered the  law  on  this  point,  but  it  was  rather  long,  and  also 
stated  that,  if  the  second  shot  did  not  contribute  to  the  death 
of  deceased,  the  jury  must  acquit;  whereas  they  might  still 
have  found  defendant  guilty  of  an  assault. 

Another  question  raised  by  counsel  is  concerning  the  mean- 
ing of  the  phrase  "  great  bodily  injury."  One  of  the  counsel 
for  defendant,  in  the  course  of  his  argument  before  the  jury, 
stated  that  the  law-books  did  not  define  such  phrase,  where- 
upon the  court  interrupted  him,  and  said  that  the  law-books 
did  define  it,  and  that  its  meaning  was  "a  felony  committed 
on  the  person."  To  this  remark  of  the  court  defendant  ex- 
cepted at  the  time,  and  now  contends  that  it  was  not  a  cor- 
rect statement  of  the  law,  and  that,  even  if  correct,  it  should 
have  been  reduced  to  writing.  In  was  held  in  Regina  v.  Mc- 
Neill, 1  Craw.  &  D.  80,  that  to  constitute  "  a  grievous  bodily 
harm,"  under  a  statute  of  George  IV,  it  was  not  necessary  to 
show  that  the  wound  be  on  a  vital  part,  or  that  the  injury  bo 
of  a  permanent  nature,  or  that  life  be  endangered  thereby, 
but  that  proof  that  the  prisoner  committed  an  assault  with  a 
deadly  weapon,  whereby  a  severe  wound  was  inflicted,  was 
suflicient  to  sustain  an  ®*  indictment  for  an  assault  to  inflict 
grievous  bodily  harm.  In  the  case  of  Lawlor  v.  People,  74  111. 
230,  the  court  said  that  the  phrase  "serious  bodily  injury" 
meant  substantially  the  same  as  "great  bodily  injury,"  and 
that  the  meaning  of  both  was  a  "high  degree  of  injury,  aa 
opposed  to  a  slight  injury."  The  phrase  "great  bodily  in- 
jury" is  difficult  to  define,  for  the  reason  that  it  well  defines 
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itself.  It  means  a  "great  bodily  injury,"  as  distinguished 
from  one  that  is  slight  or  moderate,  such  as  would  ordinarily 
be  inflicted  by  an  assault  and  battery  with  the  hand  or  fist 
without  a  weapon.  To  put  one  in  danger  of  great  bodily 
injury  from  an  assault  some  thing  moretlian  attack  with  the 
hand  or  fist  would  usually  be  required,  and  it  would  rarely 
happen  that  one  might  lawfully  take  the  life  of  another -to 
avoid  an  assault  with  the  fist  only.  But  cases  might  be  sup- 
posed when  it  would  be  justifiable  to  do  so;  for  an  assault 
and  battery  by  a  powerful  man  with  his  fist  upon  a  weak  one 
might  be  carried  to  such  extreme  severity  as  to  produce  great 
bodily  injury,  and  yet  be  unaccompanied  by  such  circum- 
stances as  to  make  it  a  felony.  One  who  intentionally  com- 
mits a  great  bodily  injury  upon  the  person  of  another  may  or 
may  not  be  guilty  of  a  felony,  depending  upon  the  circum- 
stances; but,  as  such  an  injury  may,  under  some  circum- 
st:inces,  be  committed,  and  still  the  offender  not  be  guilty  of 
a  felon\',  it  is  therefore  not  accurate  to  define  "great  bodily 
injury"  as  "a  felony  committed  on  the  person."  What  con- 
stitutes a  great  bodily  injury,  and  whether  the  circumstances 
in  any  case  are  such  as  to  justify  one  in  believing  that  such 
an  injury  is  about  to  be  committed  upon  him,  and  in  defend- 
ing himself  against  it,  are  matters  which  must  be  left,  to  a 
great  extent,  to  the  judgment  of  the  jury. 

It  is  also  contended  that  the  court,  before  making  this  re- 
mark concerning  the  meaning  of  the  phrase,  "great  bodily 
harm"  or  "injury,"  should  have  reduced  it  to  writing;  ®'  but 
we  do  not  think  this  contention  is  well  taken.  It  is  the  duty 
of  the  court  to  restrain  the  remarks  of  counsel  within  proper 
bounds.  If,  in  the  opinion  of  the  court,  counsel  should  an- 
nounce propositions  of  law  to  the  jury  which  are  incorrect 
and  misleading,  tlie  court  should  admonish  counsel  so  that 
he  may  desist.  It  is  not  necessary  to  stop  to  reduce  the  ad- 
monition to  writing  before  making  it;  but,  if  it  contains  a 
statement  of  law  calculated  to  influence  the  verdict  of  the 
jury,  the  court  should,  at  request  of  counsel,  reduce  the  same 
to  writing,  and,  if  necessary,  repeat  it  in  its  written  form  to 
the  jury.  No  request  was  made  to  reduce  this  remark  to  writ- 
ing. The  general  request  to  put  all  instructions  in  writing 
cannot  be  held  to  cover  this  remark,  for  it  was  not  intended 
as  a  part  of  the  instructions,  but  only  as  a  correction  of  what 
was  conceived  to  be  a  misstatement  of  the  law  on  the  part  of 
counsel. 
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During  the  progress  of  the  trial  the  presiding  judge  was 
called  as  a  witness,  and,  over  the  objections  of  the  defendant, 
testified  on  behalf  of  the  state.  His  testimony  was,  in  sub- 
stance, that  at  a  former  term  of  the  court,  before  the  change 
of  venue  was  taken,  the  defendant  had  filed  a  motion  for  con- 
tinuance on  account  of  the  absence  of  one  Bert  Cunningham, 
whom  he  alleged  was  a  material  witness  in  his  behalf.  After- 
ward Bert  Cunningham  appeared,  and  defendant  having 
made  an  application  for  bail,  the  judge,  in  open  court,  notified 
the  attorneys  of  defendant  that  they  might  take  the  testimony 
of  said  Cunningham  to  be  used  on  the  application  for  bail; 
to  which  notification  the  attorneys  of  defendant  made  no 
response,  and  took  no  steps  to  procure  the  testimony  of  said 
Cunningham. 

It  was  not  shown  that  the  defendant  was  present  at  the 
time  this  notification  was  given  to  his  attorneys,  or  that  he 
in  any  way  approved  of  the  conduct  of  his  attorneys  in  this 
regard;  on  the  contrary,  defendant  testified  ®*  that  he  had 
been  in  prison,  and  did  not  know  such  notification  was  given. 
This  evidence  tended  to  make  the  impression  that  defendant 
had  endeavored  to  procure  a  continuance  on  account  of  the 
absence  of  a  witness  whose  testimony  he  did  not  want,  when 
the  failure  to  take  this  deposition  may  have  been  due  to  the 
neglect  of  his  attorneys,  and  through  no  fault  of  the  defend- 
ant. 

We  think  it  clear  that  the  testimony  was  incompetent. 
The  trial  judge  seems  to  have  arrived  at  the  same  conclu- 
sion, and  afterward,  acting  as  a  court,  excluded  the  testimony 
which  he  had  given  as  a  witness.  But  the  question  still 
remains  whether  a  judge,  while  presiding  at  a  trial  of  a  crim- 
inal case,  may,  against  the  objection  of  the  defendant,  testify  as 
a  witness  on  the  part  of  the  prosecution.  The  only  reference 
to  this  question  we  find  in  our  statute  is  section  2965  of  San- 
dels  and  Hill's  Digest.  That  section  is  as  follows:  "The 
judge  or  juror  may  be  called  as  a  witness  by  either  party; 
but,  in  such  cases,  it  is  in  the  discretion  of  the  court  to  sus- 
pend the  trial,  and  order  it  to  take  place  before  another  judge 
or  jury;  and  when  a  party  knows,  at  the  time  the  jury  are 
impaneled,  that  a  juror  is  to  be  called  by  him  as  a  witness, 
he  shall  then  declare  it,  and  the  juror  shall  be  excluded 
from  the  jury."  This  section  was  taken  from  the  Code  of 
Practice  in  Civil  Actions,  and  is  the  same  as  section  660  of 
that  code.     There  is  a  provision  in  the  Code  of  Criminal 
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Practice  that  the  provisions  of  the  Civil  Code  shall  apply  to 
and  govern  the  suinmoning  and  coercing  the  attendance  of 
witnesses,  and  compelling  them  to  testify  in  all  criminal 
prosecutions;  but  that  provision,  we  think,  refers  to  the  chap- 
ter of  the  civil  code  regulating  tlie  issuance  of  subpoenas  for 
witnesses,  and  attachments  for  contempt.  It  does  not  refer 
to  the  competency  of  witnesses.  While  there  are  other  por- 
tions of  the  Civil  Code  applicable  to  criminal  proceedings,  we 
do  not  find  any  where  that  this  section  is  to  apply  to  sujh 
proceedings;  ®*  on  the  contrary,  the  language  of  the  section 
itself  furnishes  conclusive  proof  that  it  was  only  intended  to 
apply  to  civil  cases.  It  states  that,  when  the  judge  or  juror 
is  called  as  a  witness,  it  is  in  the  discretion  of  the  court  to 
suspend  the  trial,  and  order  it  to  take  place  before  another 
judge  or  jury.  It  is  plain  that,  on  a  trial  of  a  defendant 
for  a  felony,  after  the  jury  are  impaneled  and  sworn,  the 
court  would  have  no  power,  without  the  consent  of  the  de- 
fendant, to  suspend  the  trial,  and  order  it  to  take  place  before 
another  jury.  So  we  conclude  that  this  section  was  not 
intended  to  apply  to  criminal  proceedings,  and  that  we  have 
no  statute  permitting  a  judge  to  testify  as  a  witness  in  a  crim- 
inal trial  over  which  he  is  presiding. 

In  the  absence  of  such  a  statute  we  think  it  clear  that  a 
judge  cannot  testify  ufider  such  circumstances.  It  has  been 
held  in  England  that  a  judge  may  give  evidence,  but  that 
if  he  does  so,  he  must  descend  from  the  bench  and  cannot 
return  thither  during  the  trial:  Sichel's  Practice  Relating  to 
Witnesses,  14. 

This  rule  was  applicable  to  trials  where  the  court  was  com- 
posed of  several  judges.  In  such  a  court  a  judge  might  de- 
scend from  the  bench,  testify,  and  take  no  further  part  in  the 
trial  of  the  case,  without  interfering  with  the  progress  of  the 
trial.  Speaking  of  this  question,  Mr.  Rapalje  says:  "If 
the  judge  sits  alone  he  cannot  be  sworn  at  all;  and,  if  he  be 
one  of  the  several  judges,  he  ought  not  to  be,  unless  he  leaves 
the  bench  during  the  trial.  In  such  a  case  the  maxim  that 
'no  one  shall  be  both  judge  and  witness  in  the  same  cause 
prevails'":  Rapalje  on  Witnesses,  sec.  45. 

Tins  question  came  before  the  supreme  court  of  New  York 
in  a  case  where  one  of  the  two  judges  presiding  had  testified, 
and  Folger,  J.,  who  delivered  the  opinion  of  the  court,  said 
that  it  was  erroneous,  "because  such  practice,  if  sanctioned, 
may  lead  to  unseemly  and  ***  embarrassing  results,  to  tlie  bin- 
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dering  of  justice  and  to  the  scandal  of  the  courts."  In  the 
same  opinion,  referring  to  the  same  matter,  he  says:  *'  Other 
considerations  may  be  added.  If  a  judge  is  put  upon  the 
stand  as  a  witness  he  has  all  the  rights  of  a  witness,  and 
he  is  subject  to  all  the  duties  and  liabilities  of  a  witness.  It 
may  chance  that  he  may,  for  reasons  sufficient  to  himself, 
but  not  sufficient  for  another  of  equal  authority  in  the  court, 
decline  to  answer  a  question  put  to  him,  or  in  some  other 
way  bring  himself  in  conflict  with  the  court.  Who  shall 
decide  what  course  shall  be  taken  with  him?  Shall  he  re- 
turn to  the  bench  and  take  part  in  disposing  of  the  interlocu- 
tory question  thus  arising,  and,  upon  the  decision  being  made, 
go  back  to  the  stand  or  go  into  custody  for  contempt?  The 
first  would  be  unseemly,  if  not  unlawful,  for  it  would  be 
passing  judicially  upon  his  own  case.  The  last  would  dis- 
organize the  court,  and  suspend  its  proceedings.  Other  like 
results  may  be  conceived  as  possible,  equally  as  contrary  to 
the  good  conduct  of  judicial  proceedings":  People  v.  Dohring^ 
59  N.  Y.  374;  17  Am.  Rep.  349. 

This  reasoning  applies  with  even  greater  force  where  the 
court  is  composed  of  only  one  judge,  for,  if  the  judge  of  such 
a  court  takes  the  stand  to  testify  against  the  defendant,  there 
is  no  one  to  control  his  testimony  or  keep  him  within  proper 
bounds.  Even  if  he  can  control  his  own  testimony  and  dis- 
charge at  the  same  time  what  has  been  called  "  the  incom- 
patible duties  of  witness  and  judge,"  yet,  however  careful  and 
conscientious  he  may  be,  the  chances  are  great  that  by  thus 
testifying  he  will  to  some  extent  detract  from  the  dignity  that 
should  surround  the  functions  of  his  high  office.  Instead  of 
the  impartial  judge  administering  the  law  with  a  firm  and 
even  hand,  he  takes  on  for  the  time  the  appearance  of  a  par- 
tisan, endeavoring  to  uphold  by  his  testimony  one  side  against 
the  other.  More  than  likely  he  provokes  *''  unseemly  con- 
flicts between  himself  and  counsel,  and  arouses  the  distrust 
of  the  party  against  whom  he  testifies.  In  addition  to  this, 
the  higher  his  character  and  standing  as  a  judge,  the  more 
danger  that  he  thus  gives  the  party  in  whose  favor  he  testi- 
fies an  undue  advantage  over  the  opposing  side.  For  these 
reasons,  in  the  interest  of  the  dignity  and  decorum  of  the 
circuit  court,  and  the  orderly  procedure  therein,  we  feel  com- 
pelled to  hold  that  a  judge  presiding  at  a  criminal  trial  can- 
not, against  the  objection  of  the  defendant,  be  sworn  and 
testify  as  a  witness  on  the  part  of  the  prosecution:  Bishop's 
AM.  8T.  Rkp„  Vol.  XLVL  — 11 
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Criminal  Procedure,  sec.  1145;  Underliill  on  Evidence,  sec. 
313. 

We  do  not  mean  to  intimate  that  in  this  case  there  was 
any  partiality  shown  by  the  learned  judge  of  the  circuit 
court.  The  record  shows  to  the  contrary.  The  section  of 
the  digest  above  referred  to  is  calculated  to  mislead,  if  not 
read  carefully,  and  the  mistake  arose  from  being  compelled 
to  construe  it  in  the  hurry  of  a  nisi  priu8  trial.  There  were 
objections  made  to  other  rulings  of  the  court,  but,  when 
taken  in  connection  with  the  facts  of  this  case,  we  do  not 
discover  any  error  except  as  above  indicated.  For  those 
errors  the  judgment  is  reversed  and  the  cause  remanded  for 
a  new  trial.  

Witnesses — Examinino  Member  of  Court  as. — In  the  trial  of  a  crimi* 
nal  cause  one  of  the  members  of  the  court  was  examined  as  a  witness  with- 
out objection  from  either  party.  It  was  held  that  the  court  did  not  lose 
jurisdiction,  but  that  an  irregularity  justifying  the  setting  aside  of  a  con- 
viction had  been  committed  had  an  objection  been  made  and  exception 
taken:  People  v.  Dohrimj,  59  N.  Y.  374;  17  Am.  Rep.  349,  cited  in  the  nota 
to  Roy  V.  Horaley,  25  Am.  Rep.  640. 


Florsheim  Brothers  Dry  Goods  Company  v. 

Lester. 

[60  Abkansas,  120.] 
CoBPORATioss— Foreign,  Doing  Business  Within  thi  State,  What  is 
NOT. — The  taking  of  a  single  mortgage  in  this  state  by  a  foreign  corpo- 
ration, to  secure  a  pre-existing  debt  for  goods  sold  in  another  state,  is 
not  doing  business  within  the  state  within  the  meaning  of  a  statutory 
or  constitutional  provision  prohibiting  the  doing  of  such  business,  ex. 
cept  when  the  corporation  maintains  one  or  more  places  of  business 
within  the  state  and  an  authorized  agent  on  whom  process  against  it 
may  be  served. 

Suit  in  equity  to  foreclose  a  mortgage  executed  to  the 
plaintiff.  The  defense  was  that  the  plaintiff  was  a  foreign 
corporation,  and  therefore  not  entitled  to  maintain  a  suit. 
The  law  relied  upon  consisted  of  section  2  of  article  12  of  the 
constitution  of  the  state  declaring  that  "foreign  corporations 
may  be  authorized  to  do  business  in  this  state  under  such 
limitations  and  restrictions  as  may  be  prescribed  by  law, 
provided  that  no  corporation  shall  do  any  business  in  this 
state  except  while  it  maintains  therein  one  or  more  known 
places  of  business  and  an  authorized  agent  or  agents  in  the 
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same  upon  whom  process  may  be  served,"  and  section  1  of 
the  statute  enacted  in  1887,  to  be  found  on  page  234  of  the 
statutes  of  that  year,  to  the  effect  that  '*  before  any  foreign 
corporation  shall  begin  to  carry  on  business  in  the  state  it 
shall,  by  its  certificate  under  the  hand  of  the  president  and 
the  seal  of  the  company,  filed  in  the  office  of  the  secretary  of 
state,  designate  an  agent,  who  shall  be  a  citizen  of  this  state, 
upon  whom  service,  summons,  and  other  process  may  bo 
served." 

T.  E.  Webber,  for  the  appellant. 

L.  A.  Byrne,  for  the  appellees. 

**'  Hughes,  J.  The  only  question  in  this  case  is  whether 
the  taking  of  a  single  mortgage  in  this  state  by  a  foreign  cor- 
poration, for  a  past-due  indebtedness  for  goods  sold  in  the 
foreign  state,  the  domicile  of  the  foreign  corporation,  is  doing 
business  in  this  state,  within  the  meaning  of  the  constitution 
and  the  act  of  the  general  assembly  above  quoted.  There 
can  be  no  doubt  that  the  sale  and  shipment  of  the  goods  was 
interstate  commerce.  It  does  not  matter,  then,  how  many 
sales  and  shipments  there  might  have  been;  they  could  not 
be  prohibited  by  the  statute.  There  is  no  evidence  that  more 
than  one  mortgage  was  taken  by  the  appellant  in  this  state. 
Was  the  taking  of  this  mortgage  doing  any  business  prohib- 
ited by  the  laws  of  this  state  to  be  done  by  a  foreign  corpo- 
ration before  complying  with  the  provisions  of  the  constitution 
and  statute  referred  to?  If  so,  the  mortgage  cannot  be  en- 
forced in  the  courts  of  this  state;  for,  if  a  single  act  of  busi- 
ness be  done  by  a  foreign  corporation  in  this  state,  within  the 
meaning  of  these  provisions  of  the  law,  it  is  as  much  within 
the  prohibition  contained  in  them  as  any  number  of  acts  of 
business  would  be.  But  we  are  of  the  ***  opinion  that  the 
taking  of  a  single  mortgage  to  secure  a  past  due  debt,  with 
no  intention  apparent  to  transact  other  business  of  the  kind 
in  the  state,  is  not  doing  business  within  the  meaning  of  the 
constitution  or  the  statute. 

There  is  a  division  of  authorities  on  this  question.  But  we 
think  the  better  view  of  the  question  is  presented  in  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  727,  in  which  the  court  said: 
*' Reasonably  construed,  the  constitution  and  statute  of  Colo- 
rado forbid,  not  the  doing  of  a  single  act  of  business  in  the 
state,  but  the  carrying  on  of  business  by  a  foreign  corporation 
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without  the  filing  of  the  certificate  and  the  appointment  of 
an  agent,  as  required  by  the  statute.  The  constitution  re- 
quires the  foreign  corporation  to  have  one  or  more  known 
places  of  business  in  the  state  before  doing  any  business 
therein.  This  implies  a  purpose  at  least  to  do  more  than 
one  act  of  business.  For  a  corporation  that  has  done  but  a 
single  act  of  business,  and  purposes  to  do  no  more,  cannot 
have  one  or  more  known  places  of  business  in  the  state.  To 
have  known  places  of  business  it  must  be  carrying  on  or 
intending  to  carry  on  business.  The  statute  passed  to  carry 
the  provision  of  the  constitution  into  effect  makes  this  plain, 
for  the  certificate  which  it  requires  to  be  filed  by  a  foreign 
corporation  must  designate  the  principal  place  in  the  state 
where  the  business  of  the  corporation  is  to  be  carried  on.  The 
meaning  of  the  phrase  'to  carry  on,'  when  applied  to  busi- 
ness, is  well  settled.  In  Worcester's  Dictionary  the  definition 
is:  'To  prosecute,  to  help  forward,  to  continue,  as  to  carry 
on  business,'  etc.  ....  Tlie  obvious  construction,  therefore, 
of  the  constitution  and  the  statute  is  that  no  foreign  corpora- 
tion shall  begin  any  business  in  the  state  with  the  purpose 
of  pursuing  or  carrying  it  on,  until  it  has  filed  a  certificate 
designating  the  principal  place  where  the  business  of  the  cor- 
poration is  to  be  carried  on  ***  in  the  state,  and  naming  an 
authorized  agent  residing  at  such  principal  place  of  business, 
on  whom  process  may  be  served.  To  require  such  a  certifi- 
cate as  a  prerequisite  to  the  doing  of  a  single  act  of  business, 
when  there  was  no  purpose  to  do  any  other  business  or  have 
a  place  of  business  in  this  state,  would  be  unreasonable  and 
incongruous." 

The  constitution  and  statute  of  Colorado,  construed  in  this 
opinion,  are  substantially  the  same  as  ours.  The  strongest 
case,  perhaps,  apparently  in  conflict  with  the  case  in  113 
United  States,  is  Farrior  v.  I^ew  England  Mortgage  Security 
Co.,  88  Ala.  275. 

The  demurrer  to  the  answer  of  appellees  should  have  been 
sustained. 

The  judgment  is  reversed  and  the  cause  is  remanded,  with 
directions  to  sustain  the  demurrer  to  the  answer. 


CoRPORATioNa— Foreign— Doing  Business  in  the  Statb.— No  legis- 
lative  perrniasioa  is  necessary  to  allow  a  foreign  corporation  to  contract  for 
and  buy  luacliiiicry  and  supj^lies  in  one  atate  necessary  to  the  trausactioa 
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of  its  business  in  the  state  of  its  domicile,  nor  is  it  necessary  in  order  to 
allow  a  foreign  corporation  to  sell  its  wares  or  manufactures  to  the  citizens 
of  another  state.  In  either  case,  if  a  debt  is  contracted,  it  may  be  collected 
in  the  courts  of  such  state:  Colorado  Iron  IVwhs  v.  Sierra  Grande  Min.  Co., 
16  CoL  499;  22  Am.  St.  Rep.  433. 


Hunton  v.  Luob. 

[60  Arkansas,  146.] 
Jurisdiction,  Justice  or  thb  Peace. — If  a  cause  of  action  for  a  sum  of 
money  is  so  great  as  to  be  beyond  the  jurisdiction  of  a  justice  of  the 
peace,  the  holder,  before  cominencing  suit,  may,  for  the  purpose  of  con- 
ferring jurisdiction,  remit  so  much  of  such  cause  as  will  bring  the  resi- 
due within  such  jurisdiction,  and,  if  he  does  so,  the  judgment  of  the 
justice  for  such  residue  is  valid. 

Joseph  M.  Hill,  for  the  appellant. 

Humphrey  <&  Warner,  for  the  appellee. 

**'  RiDDicK,  J.  This  is  an  action  brought  by  the  appellee, 
Cornelia  P.  Luce,  to  declare  void  and  enjoin  the  collection  of 
a  judgment  in  favor  of  appellants,  and  against  one  Sallie 
Falconer.  The  judgment  complained  of  was  rendered  by  a 
justice  of  the  peace  April  20,  1891,  upon  a  promissory  note 
executed  by  said  Sallie  Falconer  July  8, 1888,  for  the  sum  of 
three  hundred  and  six  dollars  and  fifty  cents,  with  interest 
at  ten  per  cent.  A  transcript  of  this  judgment  having  been 
filed  with  the  clerk  of  the  circuit  court,  as  provided  by  law, 
It  is  claimed  by  appellants  that  such  judgment  is  a  lien  upon 
certain  land  which  appellee  purchased  from  Sallie  Falconer 
after  said  transcript  was  filed.  Before  the  commencement 
of  the  suit  against  Sallie  Falconer,  appellants,  in  order  to 
give  the  justice  of  the  peace  jurisdiction,  remitted  a  portion 
of  the  amount  due  on  the  note  by  placing  thereon  the  follow- 
ing indorsement:  "  Credit  by  amount  remitted,  $7.50."  The 
justice  of  the  peace  treated  this  as  a  remission  of  that  amount 
from  the  principal  of  the  note,  and  issued  a  summons  to  tlie 
defendant,  Sallie  Falconer,  to  appear  and  answer  the  claim 
of  appellants  for  the  sum  of  two  hundred  and  ninety-nine 
dollars  and  interest  due  upon  said  note.  Sallie  Falconer 
failing  to  appear  on  the  return  day,  the  justice  of  the  peace 
rendered  judgment  against  her  for  the  amount  sued  for,  two 
hundred  and  ninety-nine  dollars,  and  interest.  As  it  is 
elated  in  the  agreed  statement  of  facts  that  the  object  of  this 
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remission  of  seven  dollars  and  fifty  cents  was  to  give  juris- 
diction to  the  justice  of  the  peace,  and  as  the  justice  and  the 
parties  before  him  looked  at  it  in  that  light,  and  treated  it  as 
a  remission  of  a  portion  of  the  principal  of  the  note,  ''*®  we 
feel  convinced  that  such  was  the  intention  of  the  appellants 
in  making  the  same,  and  shall  consider  it  as  a  remission  of 
80  much  of  the  principal  of  the  note  as  exceeded  two  hundred 
and  ninety-nine  dollars.  The  question  for  us  to  determine 
is  whether  jurisdiction  can  be  conferred  upon  a  justice  of  the 
peace  in  that  way.  The  decisions  of  the  different  states  upon 
the  question  whether  a  plaintiff  may,  by  remitting  a  portion 
of  the  amount  due  him  on  a  note  or  contract,  bring  his  case 
within  the  jurisdiction  of  an  inferior  court,  are  very  conflict- 
ing. This  court,  so  far  as  we  know,  has  never  passed  directly 
upon  this  question;  but  its  reasoning  in  several  cases  touch- 
ing the  question  of  jurisdiction  is  along  the  lines  adopted  by 
those  courts  that  sustain  the  right  of  the  plaintiff  to  bring 
his  action  within  the  jurisdiction  of  an  inferior  court  by  re- 
mitting a  portion  of  his  claim.  Our  constitution  provides 
that  justices  of  the  peace  shall  have  jurisdiction  "exclusive 
of  the  circuit-court  in  all  matters  of  contract  when  the  amount 
in  controversy  does  not  exceed  the  sum  of  one  hundred  dol- 
lars, excluding  interest;  and  concurrent  jurisdiction  in  mat- 
ters of  contract,  when  the  amount  in  controversy  does  not 
exceed  the  sum  of  three  hundred  dollars,  exclusive  of  inter- 
est." It  will  be  seen  that  the  jurisdiction  of  a  justice  of  the 
peace  in  matters  of  contract  depends  upon  the  amount  in 
controversy,  exclusive  of  interest.  In  Lafferty  v.  Day,  7  Ark. 
260,  it  was  held  that  "  the  amount  claimed  by  plaintiff  is  the 
sum  in  controversy,  and  determines  the  jurisdiction,"  and 
that,  if  the  amount  sued  for  be  within  the  jurisdiction  of  a 
justice  of  the  peace,  the  defendant  cannot  defeat  the  jurisdic- 
tion by  showing  that  he  owes  the  plaintiff  more  than  he  has 
sued  for.  In  State  v.  Scoggin,  10  Ark.  328,  Judge  Scott,  dis- 
cussing a  question  concerning  the  jurisdiction  of  a  justice  of 
the  .peace,  refers  to  the  point  raised  here  as  follows:  "So,  upon 
a  like  foundation,  it  has  been  *■*'  repeatedly  held  by  the 
supreme  court  of  Alabama  that,  although  an  open  account 
for  an  amount  beyond  the  jurisdiction  of  a  justice  cannot  be 
broken  up  so  as  to  ground  several  actions  before  him,  yet  tiie 
plaintiff  may  elect  to  proceed  for  an  amount  within  his  juris- 
diction by  discarding  so  much  of  his  account  as  may  be 
beyond  the  justice's  jurisdiction,  and  proceed  only  for  such 
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items  as  may  amount  to  the  sum  of  that  jurisdiction;  and 
also  of  a  note  or  bond  after  being  reduced  by  voluntary  cred- 
its— the  recovery  in  all  such  cases  going  to  the  whole  contractj 
and  extinguishing  all  claim  to  that  which  was  discarded." 
He  concludes,  on  this  point,  that  a  contract  originally  be- 
yond the  jurisdiction  of  a  justice  may  be  properly  brought 
within  it  by  credit,  if  the  balance  only  be  claimed. 

A  large  number  of  case's  by  the  courts  of  the  different 
states  on  this  question  may  be  found  collated  in  an  opinion 
by  Chief  Justice  Bleckley  in  a  case  lately  decided  by  the 
supreme  court  of  Georgia.  After  saying  that  "  whether  a 
creditor  whose  demand  is  created  by  express  contract,  such 
as  a  promissory  note,  can  voluntarily  abandon  a  part  of  his 
claim,  or  enter  a  credit  upon  it,  for  the  express  purpose  of 
reducing  it  within  the  jurisdiction  of  a  given  court,  is  a  ques- 
tion upon  wiiich  authorities  differ,"  he  adds,  that  "it  is  prob- 
able the  weight  of  decisions  is  with  the  affirmative":  Stewart 
V.  Thompson,  85  Ga.  830.  The  authorities  on  this  question 
may  also  be  found  collated  on  pages  61  and  62  of  "  Courts 
and  their  Jurisdiction,"  a  book  by  Judge  Works,  where  the 
author  states  the  rule  as  follows:  "A  plaintiff  may  bring  his 
action  for  less  than  is  due  him,  remitting  the  balance,  and 
thus  bring  his  case  within  the  jurisdiction  of  an  inferior 
court."  See,  also,  note  to  Grayson  v.  Williams,  12  Am.  Dec. 
569,  where  the  editor  cites  a  number  of  cases  holding,  in  sub- 
stance, that  it  is  not  the  amount  of  tlie  plaintiff's  claim,  but 
**®  the  sum  that  he  actually  demands,  which  determines 
the  jurisdiction.  We  have  been  favored  by  briefs  from  the 
counsel  representing  the  different  parties  to  this  cause,  in 
which  the  cases  upon  this  question  by  the  courts  of  the  dif- 
ferent states  have  been  discussed  and  commented  upon  in 
an  able  and  admirable  way,  but  it  would  serve  no  useful 
purpose  to  further  discuss  such  cases.  We  will  only  an- 
nounce our  conclusion  that  the  appellants  had  the  right  to 
bring  their  case  within  the  jurisdiction  of  the  justice  of  the 
peace  by  remitting  a  portion  of  tlie  principal  of  their  note. 
We  do  not  see  that  it  is  any  violation  of  the  rights  of  a  debtor 
to  allow  his  creditor  to  remit  by  voluntary  credits  a  portion 
of  his  debt,  and  thus  bring  his  claim  within  the  jurisdiction 
of  an  inferior  court.  After  tlie  judgment  of  the  inferior  court 
is  rendered  upon  the  reduced  claim  the  part  remitted  is  com- 
pletely extinguished,  and  can  never  afterward  be  asserted 
against  the  debtor.     If  the  creditor  desires  to  avail  himself 
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of  the  speedy  justice  furnished  by  these  inferior  courts,  at 
the  expense  of  a  portion  of  his  claim,  he  should  be  allowed 
to  do  so.  We  therefore  conclude  that  the  judgment  of  the 
justice  of  the  peace  against  Sallie  Falconer  for  two  hundred 
and  ninety-nine  dollars  and  interest  was  valid. 

The  decree  of  the  circuit  court  declaring  said  judgment 
Toid,  and  enjoining  the  collection  of  the  same,  is  therefore 
reversed,  and  the  cause  remanded. 

HuQHES,  J.,  being  absent,  did  not  participate. 


Justices  o»  thb  Peace — Jdkisdiction. — A  running  account,  though 
eonsisting  of  several  items,  cannot  be  divided  to  give  a  justice  of  the  peace 
jurisdiction:  Orayson  v.  Williams,  Walker,  298;  12  Am.  Dec.  563,  and  note 
with  the  cases  collected. 


Flinn  v.  Prairie  County. 

[60  Abkansas,  201.] 

Witness,  Expert,  Fees  of. — A  professional  or  expert  witness  may  be  com- 
pelled to  attend  court  and  to  testify  on  a  criminal  trial  respecting  any 
fact  within  his  knowledge,  though  it  is  one  acquired  by  study  and  ex- 
perience, and  be  cannot  recover  any  fees  in  excess  of  those  recoverable 
by  other  witnesses. 

Witness,  Compelling  Service  of  Without  Reward. — A  professional  or 
expert  witness  cannot  be  compelled  to  make  any  examination  or  pre. 
liminary  preparation,  nor  to  attend  the  trial  for  the  purpose  of  listen- 
ing to  testimony  that  he  may  be  better  enabled  to  give  his  opinion  as 
an  expert.  For  services  of  this  character  he  may  demand  extra  com- 
pensation. 

John  D.  Shackelford,  for  the  appellant. 

The  appellee,  pro  se. 

*•*  RiDDicKy,  J.  The  appellant,  B.  W.  Flinn,  who  is  a 
I)hysician,  was  summoned  to  testify  on  the  part  of  the  state, 
as  an  expert,  in  a  criminal  case  pending  in  the  Prairie  cir- 
cuit court.  He  obeyed  the  summons,  but,  on  being  called  as 
a  witness,  he  asked  the  court  to  allow  him  his  fees  as  an 
expert  before  compelling  him  to  testify.  The  court  refused 
to  make  such  allowance,  and  required  him  to  testify.  Flinn 
afterward  presented  to  the  county  court  of  said  county  a 
claim  against  the  county  for  the  ***  sum  of  one  hundred  and 
fifty  dollars  for  his  attendance  and  testimony  in  said  case. 
The  court  rejected  his  cluiui,  and,  on  appeal  to  the  circuit 
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court,  the  judgment  of  the  county  court  wag  aflSrmed.  An 
appeal  was  taken  to  this  court. 

The  only  question  for  us  to  determine  is  whether  an  expert 
who  testifies  as  such  on  behalf  of  the  state  in  a  criminal 
case  may  demand  compensation  in  addition  to  the  usual  fees 
allowed  witnesses  in  such  cases.  We  have  no  statute  author- 
izing the  payment  of  extra  compensation  to  experts.  Our 
statute  makes  no  distinction  between  different  classes  of  wit- 
nesses. In  the  absence  of  a  statute  regulating  it,  the  ques- 
tion is  one  of  some  doubt,  for  the  decisions  of  the  courts  of 
the  different  states  upon  it  are  very  conflicting.  "  In  this 
country,"  says  Professor  Rogers,  in  his  work  on  Expert  Tes- 
timony, "the  cases  are  nearly  balanced,  and  the  question 
must  be  regarded  as  still  an  open  one,  although  the  weight 
of  authority  rather  inclines  to  the  theory  that  the  expert 
may  be  required  to  answer  without  additional  compensa- 
tion":  Rogers  on  Expert  Testimony,  2d  ed.,  425. 

In  a  recent  case  decided  by  the  Colorado  court  of  appeals 
the  rule  was  stated  as  follows:  *' The  professional  witness,  in 
the  discharge  of  his  duty  as  a  good  citizen,  is  like  any  other 
person,  whether  he  be  laborer,  merchant,  broker,  manufac- 
turer, or  banker,  compellable  to  attend  in  obedience  to  pro- 
cess, and  to  testify  as  to  what  he  may  know,  whether  it  be 
observed  fact,  or  accumulated  knowledge,  acquired  by  study 
and  experience":  County  Commrs.  v.  Lee,  3  Col.  App.  177. 
This  view  is  supported  by  the  following  cases:  Ex  -parte 
Dementy  53  Ala.  389;  25  Am.  Rep.  611;  Summers  v.  State,  5 
Tex.  App.  374;  32  Am.  Rep.  573;  State  v.  Teipner,  36  Miim. 
535;  Allegheny  County  v.  Walt,  3  Pa.  St.  462;  Northavipton 
County  y.  Inves,  26  Pa.  St.  156;  Israel  r.  State,  8  Ind.  467. 

The  question  has  never  been  directly  determined  by  this 
court,  but  tliere  are  dicta  in  some  of  the  cnses  which  **** 
seem  to  support  the  theory  that  the  expert  cannot  lawfully 
demand  of  the  county  extra  compensation.  In  one  case  it 
was  held  that  an  attorney  may  be  compelled  without  com- 
pensation to  defend  persons  charged  with  crime  who  are  un- 
able to  employ  counsel:  Arkarisas  County  v.  Freeman,  31  Ark. 
266.  In  another  case  the  court,  in  discussing  the  power  of 
a  coroner  while  holding  an  inquest,  said:  "He  may  sum- 
mon a  physician  to  testify,  and  compel  him  to  swear  to  his 
opinion  on  a  superficial  view  of  the  body":  St.  Francis  County 
v.  Cummings,  55  Ark.  421.  All  ])ersons  who,  by  study  or 
practice  in  an  occupation  or  profession,  have  l^oconie  skilled 
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therein,  and  possessed  of  knowledge  peculiar  to  the  same, 
are,  in  law,  called  experts.  There  is  not  an  art,  trade,  pro- 
fession, or  vocation  that  does  not  have  them.  It  is  evident, 
therefore,  that,  if  all  such  witnesses  are  entitled  to  extra  com- 
pensation when  they  testify  as  experts,  the  costs  of  criminal 
trials,  in  cases  where  such  testimony  is  needed,  will  be  much 
increased.  In  the  case  at  bar  the  witness  attended  six  days, 
and  claims  one  hundred  and  fifty  dollars.  If  the  legislature 
had  intended  that  such  a  large  class  of  witnesses  should  re- 
ceive additional  compensation,  it  seems  reasonable  to  believe 
that  some  provision  would  have  been  made  for  it  in  the  stat- 
ute. After  considering  the  matter,  we  have  concluded  that, 
under  our  statute,  a  physician  who  testifies  as  an  expert  in  a 
criminal  case  is  not  entitled  to  extra  compensation  from  the 
county.  It  is  the  duty  of  every  citizen  to  assist,  within  rea- 
sonable limits,  in  enforcing  the  criminal  law  of  the  state;  and 
it  is  not  unreasonable  that  he  should  be  required,  on  behalf  of 
the  state,  to  give  such  information  as  he  may  possess  toward 
the  elucidation  of  any  question  arising  in  a  criminal  trial, 
whether  that  information  be  in  the  nature  of  expert  evidence 
or  not.  He  cannot  be  required  to  make  any  examination  or 
preliminary  preparation,  nor  can  he  be  compelled  to  attend 
the  trial,  and  listen  to  the  ***  testimony,  that  he  may  be 
better  enabled  to  give  his  opinion  as  an  expert.  For  any  ser- 
vice of  this  kind  he  may  demand  extra  compensation.  But 
such  information  as  he  already  possesses,  that  is  pertinent  to 
the  issue,  he  can  be  made  to  give,  whether  such  information 
is  peculiar  to  his  trade  or  profession  or  not.  There  is  very 
little  probability  of  any  great  hardship  being  imposed  on 
physicians  by  reason  of  tliis  rule.  The  subpoenas  for  witnesses 
are  under  the  control  of  the  court,  and,  as  there  are  physi- 
cians in  almost  every  town  or  village  in  the  state,  it  cannot 
often  be  necei^^saiy  for  a  court  to  compel  one  to  attend  beyond 
the  limits  of  the  county  in  which  he  practices,  for  the  pur- 
poses of  testifying  as  an  expert,  unless  he  is  also  a  witness  to 
other  facts  material  to  the  case. 

The  appellant  did  not  ask  the  court  to  excuse  him  on  the 
ground  that  it  was  any  special  hardship  for  him  to  attend 
and  testify  in  said  cause.  He  only  claimed  extra  compensa- 
tion for  the  reason  that  he  testified  as  an  expert.  In  giving 
the  state  ihe  benefit  of  such  information  as  he  possessed  he 
performed  a  service  which  every  citizen  may  be  required  to 
render  for  the  public  good.     As  physicians  are  required   to 
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testify  probably  more  often  than  any  other  class  of  experts 
it  might  be  proper  for  the  legislature  to  empower  the  courts 
to  grant  them  extra  compensation,  but,  in  the  absence  of  a 
statute  to  that  effect,  the  courts  can  make  no  distinction 
between  them  and  other  witnesses. 

Finding  no  error  the  judgment  of  the  circuit  court  is 
aflSrmed.  

Witnesses — Experts — Fees. — A  physician  is  punishable  as  for  a  con- 
tempt for  refusing  to  testify  as  an  expert  in  a  criminal  case  without  being  paid 
for  his  testimony  as  for  a  professional  opinion:  Ex  parte  Dement,  53  Ala. 
389;  26  Am.  Rep.  611,  and  extended  note;  contra,  Buchman  v.  State,  59  lud. 
1;  26  Am.  Rep.  75.  On  a  criminal  trial  it  seems  that  a  physician,  who  has 
made  a  ^post-mortem  examination,  may  be  compelled  to  testify  concerning  its 
results  and  his  opinions  derived  therefrom:  Summers  v.  State,  6  Tex.  Ot. 
App.  365;  32  Am.  Rep.  573. 


Bank  op  Newport  v.  Cook. 

[60  Arkansas,  288.] 
Usury. — The  Taking  in  Advance  for  the  period  of  one  year  the  high- 
est  rate  of  interest  allowed  by  law  upon  a  negotiable  instrument  does 
not  constitute  usury. 

Rose,  Hemingway  &  Rose,  and  J.  W.  &  J.  M.  Stayton^  for 
the  appellant. 

/.  W.  House,  for  the  appellees. 

**•  Hughes,  J.  The  question  in  this  case  is,  does  the 
taking  in  advance  of  the  highest  rate  of  interest  allowed  by 
the  constitution  upon  a  negotiable  promissory  note  payable 
twelve  months  after  its  date  constitute  usury? 

The  provision  of  the  constitution  (art.  19,  sec.  13)  upon  the 
subject  of  usury  is:  "All  contracts  for  a  greater  rate  of  inter- 
est than  ten  per  centum  per  annum  shall  be  void  as  to  prin- 
cipal and  interest,  and  the  general  assembly  shall  prohibit 
the  same  by  law,  but  when  no  rate  of  interest  is  agreed  upon, 
the  rate  shall  be  six  per  centum  per  annum." 

The  act  of  the  legislature  approved  February  9,  1875,  only 
a  few  months  after  the  adoption  of  the  constitution,  upon  the 
subject  of  discounting  commercial  paper,  mortgages,  or  other 
securities,  is  as  follows:  "It  shall  be  lawful  for  all  parties 
loaning  money  in  this  state  to  reserve  or  discount  interest 
upon  any  commercial  paper,  mortgages,  or  other  securities 
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at  any  rate  of  interest  agreed  upon  by  the  parties,  said  rata 
not  to  exceed  ten  per  cent  per  annum."  The  only  limitation 
in  tliis  act  is  upon  the  kind  of  paper,  so  far  as  it  affects  the 
case  at  bar,  and  that  is  that  it  shall  be  commercial  paper. 
In  Vahlberg  v.  Keaton,  51  Ark.  534,  14  Am.  St.  Rep.  73,  this 
act  is  held  to  be  constitutional  when  the  paper  discounted,  or 
upon  which  interest  is  reserved,  is  three  months'  paper,  used 
in  commercial  transactions;  the  question  in  that  case  having 
arisen  upon,  and  necessarily  been  confined  to,  three  months' 
paper.  The  act  of  the  legislature,  passed  soon  after  the  adop- 
tion of  the  constitution — in  fact  at  the  first  session  thereafter 
— though  not  obligatory  if  it  violates  the  constitution,  is  en- 
titled to  serious  consideration  as  a  legislative  construction 
of  the  above  ***  provision  of  the  constitution,  and,  unless  it 
is  clear  beyond  reasonable  doubt  that  it  is  in  conflict  with 
the  constitution,  it  is  the  duty  of  the  court  to  sustain  it. 

It  is  said  in  Vahlberg  v.  Keaion,  51  Ark.  534,  14  Am.  St. 
Rep.  73,  in  reference  to  the  constitutionality  of  the  above 
statute,  that  "it  is  also  said  to  be  a  correct  rule  in  consti- 
tutional interpretation  to  construe  it,  not  according  to  its 
technical  meaning,  but  according  to  the  acceptation  of  those 
who  adopted  it.  ,  ...  It  must  be  presumed  that  it  was 
framed  and  adopted  in  the  light  and  understanding  of  prior 

and  existing  laws,  and  with  reference  to  them The 

statute  of  12  Anne  provided,  in  substance,  that  no  person 
should  take,  directly  or  indirectly,  for  loan  of  money,  etc., 
interest  at  a  higher  rate  than  five  per  cent  per  annum;  and 
that  all  contracts  whereby  there  was  reserved  or  agreed  to 
be  paid  interest  at  a  higher  rate  should  be  utterly  void.  The 
question  came  before  the  court  of  common  pleas  under  this 
statute,  and  Sir  William  Blackstone  conceived  that  interest 
may  as  lawfully  be  received  beforehand  for  forbearing,  as 
after  the  term  is  expired  for  having  forborne:  Lloyd  v.  Will- 
iams, 2  W.  Black.  792."  And  this  was  followed  in  Auriol  v. 
Thomas,  2  Term.  Rep.  52;  Marsh  v.  Martindale,  3  Bos.  &  P. 
154,  and  Flayer  v.  Edwards,  1  Cowp.  112.  But  "no  shift 
will  enable  a  man  to  take  more  than  legal  interest  upon  a 
loan." 

So  it  is  settled  in  our  state  that  it  is  not  usury,  under  our 
present  constitution,  to  take  interest  in  advance,  and  that 
the  above  act  is  valid,  "so  far  as  it  relates  to  transactions  of 
a  commercial  kind  in  short  time  paper."  It  is  said,  in  the 
opinion  in  Vahlberg  v.  Keaton,  51  Ark.  534,  14  Am.  St.  Rep. 
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73,  that,  "although  this  relaxation  against  the  prohibition  of 
usury  was  first  sanctioned  in  the  transactions  of  banks  and 
other  corporations  organized  to  make  discount,  a  distinction 
could  not  be  made  against  individuals,  and  it  became  uni- 
versal": Citing  3  Parsons  on  ***  Contracts,  *131;  Maine 
Bank  v.  Butts,  9  Mass.  49;  Marsh  v.  Martindale,  3  Bos.  &  P. 
154;  New  York  Firemen  Ins.  Co.  v.  Ely,  2  Cow.  703;  Cole  v. 
Lockhart,  2  Ind.  631;  Parker  v.  Cousins,  2  Gratt.  373;  44  Am. 
Dec.  388. 

In  the  case  of  Vahlberg  v.  Keaton,  51  Ark.  534,  14  Am.  St. 
Rep.  73,  it  is  also  said  that  "the  clause  of  the  constitution 
is  no  broader  in  its  terms,  and  seems  to  reach  no  further  in 
its  purpose,  than  the  act  of  1838,  the  act  of  12  Anne,  or  the 
acts  of  the  other  states,  upon  the  subject.  The  framers  of 
the  constitution  intended  only  to  make  the  prohibition  against 
usury,  as  it  had  formerly  been  understood,  a  part  of  the 
organic  law,  and  not  leave  it  to  depend  on  the  discretion  of 
the  legislature,  or  the  chances  of  party  ascendency.  Such 
being  the  purpose  of  the  constitution,  and  such  the  meaning 
given  statutes  embodying  its  terms,  by  previous  judicial  con- 
struction, it  follows  that  it  will  receive  tlie  same  construction 
placed  upon  the  similar  statutes.  This  conclusion  receives 
support  in  the  fact  that  the  legislature,  meeting  very  soon 
after  its  adoption,  dominated  by  the  purpose  that  controlled 
in  its  adoption,  and  charged  with  the  duty  of  carrying  it 
into  effect,  enacted  the  statute  referred  to." 

We  have  quoted  largely  from  the  above  case  because  we 
consider  it  a  well-considered  and  sound  opinion,  throwing 
much  light  on  the  question  under  consideration  here,  sup- 
ported, as  we  find  it  to  be,  by  the  numerous  cases  referred  to 
in  it.  It  will  be  observed  that  the  opinion  is  confined  to 
"short  time  paper"  and  in  "transactions  of  a  commercial 
kind." 

The  opinion  does  not  undertake  to  define  "  transactions  of 
a  commercial  kind  in  short  time  paper,"  because  it  was  un- 
necessary, for  the  paper  was  unquestionably  of  that  kind  in 
that  case,  being  three  months'  paper — a  negotiable  promis- 
sory note.  The  statute  above  quoted  uses  the  term  "  commer- 
cial paper,"  and  the  note  in  the  case  at  bar  was  commercial 
paper — a  negotiable  promissory  **'  note,  payable  in  twelve 
months  from  its  date,  for  two  thousand  five  hundred  dollars, 
and  the  interest,  two  hundred  and  fifty  dollars,  was  taken  out 
in  advance,  and  only  two  thousand  two  hundred  and  fifty  dol- 
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lars  paid  to  the  borrower.  Now,  if  this  transaction  was  not 
usurious  by  reason  of  the  length  of  time  the  note,  out  of  which 
the  interest  was  taken  in  advance,  had  to  run,  it  was  not  usuri- 
ous. This  is  the  only  possible  question  in  the  case.  In  the 
following  cases  taking  interest  at  the  highest  legal  rate  in 
advance  on  six  months'  paper  was  held  not  to  be  usurious, 
viz:  Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652;  Bloomer  v. 
Mclnerney,  30  Plun,  201.  In  the  following  cases  the  taking 
of  the  highest  legal  rate  of  interest  in  advance  on  one  year 
paper  was  held  not  to  be  usurious,  viz:  Cole  v.  Lockhart,  2 
Ind.  631;  Mitchell  v.  Lyman,  77  111.  525;  McGill  v.  Ware,  4 
Scam.  21.  In  the  following  cases  the  highest  legal  rate  of 
interest  was  reserved  in  advance  on  paper  having  from 
twenty-three  months  to  five  years  to  run,  and  this  is  held 
not  to  be  usurious,  viz:  Fleckner  v.  Bank  of  United  States,  8 
Wheat.  338  (twenty-three  months);  English  v.  Smock^  34  Ind. 
116;  7  Am.  Rep.  215  (semi-annually  in  advance  for  five 
years);  Brown  v.  Scottish- American  Mortgage  Co.,  110  111. 
235  (semi-annually  in  advance  for  five  years).  See,  also, 
Iloyt  V.  Pawtucket  Inst,  etc.,  110  111.  390;  Bacchus  v.  Moreau,  7 
Rob.  (La.)  539  (semi-annually  in  advance  for  five  years). 

In  McGill  V.  Ware,  4  Scam.  21,  the  court,  after  reviewing 
the  cases  in  England  and  America  upon  this  question,  said: 
"I  have  reviewed  these  decisions  to  show  that  the  first  im- 
pression of  the  courts  was  that  it  was  usurious  to  take  inter- 
est in  advance,  as  evidenced  by  the  first  dicta  and  decisions; 
and  also  that  the  courts  very  early  decided  it  was  not  usury 
under  the  statutes  of  Henry  VIII,  and  have  followed  up  that 
decision  uniformly  down  to  this  period,  under  all  the  English 
and  American  statutes.  Such  a  long  course  of  uniform  de- 
cisions for  upwards  of  two  hundred  years  ought  to  settle  the 
question;  more  particularly  so  with  us,  as  *"*  those  decisions 
were  made  upon  statutes  precisely  like  our  own  as  to  the 
mode  of  reserving  interest,  and  which  were  known  before  its 
passage If  the  question  were  now  new,  and  the  busi- 
ness of  the  country  not  so  deeply  involved  in  transactions 
of  the  kind  before  named,  I  believe  it  would  be  differently 
ruled."  The  note  discounted  in  that  case  had  one  year  to 
run,  and  interest  at  the  highest  legal  rate  was  taken  out  in 
advance,  and,  yielding  to  authority,  the  court  held  that  it 
was  not  usury.  The  proof  in  the  case  at  bar  tends  to  show 
that  it  is  customary,  in  the  vicinity  where  this  note  was  exe- 
cuted, to  pay  debts  in  tlie  fall  or  winter  season,  when  the 
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proceeds  of  the  cotton  crop  can  be  realized;  and  that  notes 
for  the  payment  of  money  are  made  in  reference  to  this,  for 
convenience  of  trade.  And  it  may  be  supposed  that  the 
business  of  the  country  is  largely  involved  by  reason  of  this 
custom,  which,  in  our  judgment,  ought  not  to  be  ignored  in 
this  opinion. 

In  Fleckner  v.  Bank  of  the  United  States,  8  Wheat.  339,  a 
note  to  the  bank,  dated  the  26th  of  March,  1818,  payable  the 
let  of  March,  1820,  was  discounted  for  the  full  term  it  had 
to  run  by  taking  out,  or  reserving  in  advance,  the  interest  at 
the  highest  legal  rate  allowed  by  law,  and  it  was  held  that 
this  was  not  usury.  In  discussing  the  question  Judge  Story, 
who  delivered  the  opinion  of  the  court,  said:  "  If  a  transac- 
tion of  this  sort  is  to  be  deemed  usurious  the  same  principle 
must  apply  with  equal  force  to  bank  discounts  generally,  for 
the  practice  is  believed  to  be  universal."  He  also  said,  in 
substance,  that  taking  interest  in  advance  is  not  usury  in 
bankers  or  others. 

It  is  so  well  settled  that  we  deem  it  unnecessary  to  cite 
the  numerous  cases  to  show  that  it  is  the  consensus  of  judicial 
opinion  that  it  is  not  usury  for  a  bank  to  discount  commer- 
cial paper  in  the  usual  course  of  business  by  taking  out  the 
interest  in  advance,  at  the  highest  ***  legal  rate,  even  in  the 
absence  of  a  statute  allowing  it;  this  being  the  universal  cus- 
tom, which  has  grown  into  law,  and  in  reference  to  which  the 
provision  of  our  constitution  upon  the  subject  of  usury  is  pre- 
sumed to  have  been  framed  and  adopted. 

There  are  numerous  decisions  of  courts  of  last  resort  in 
other  states  of  the  union  which,  in  effect,  hold  that  there  is 
no  distinction  to  be  taken  between  discounting  paper  used  in 
commercial  transactions,  whether  it  has  a  long  or  a  short 
time  to  run. 

In  the  early  cases  in  England,  discounting  paper  in  ad- 
vance was  held  to  be  usurious,  without  regard  to  the  time  it 
had  to  run;  and  the  right  to  do  so  grew  out  of  the  custom  of 
banks  in  commercial  transactions,  for  the  convenience  of 
trade.  The  banks  confined  their  discounts  to  paper  having 
from  thirty  to  ninety  and  sometimes  one  hundred  and  twenty 
days  to  run;  but  it  seems  that,  as  the  commercial  transac- 
tions became  more  extended  and  numerous,  and  the  neces- 
sities and  convenience  of  different  localities  demanded,  the 
custom  widened  and  expanded  to  meet  the  growing  and  ever 
changing  conditions  of  commerce  and  trade.     As  is  shown 
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by  many  decided  cases  in  other  states,  the  custom  of  dis- 
counting commercial  paper  having  a  year,  and  even  more,  to 
run  was  clearly  recognized,  and  such  transactions  were  held 
not  to  be  usurious  where  the  highest  legal  rate  of  interest 
was  taken  in  advance  before  the  uiioption  of  our  constitution. 
As  our  constitution  was  adopted  before  this  question  had 
arisen  in  our  state,  or  in  this  court,  it  is  not  a  harsli  pre- 
sumption that  the  provision  of  the  constitution  above  quoted 
was  framed  and  adopted  in  reference  to  a  custom  well  estab- 
lished in  other  states,  and  recognized  as  not  in  violation  of 
laws  similar  to  our  own  upon  the  subject  of  usury.  It  must 
be  understood  that  the  legislature  thought  so  when  the  act 
above  quoted  was  passed.  It  ***  cannot  be  presumed  that 
the  legislature  intended  to  override  the  constitution. 

It  is  easy  to  perceive  the  policy  that  might  have  controlled 
the  legislature  in  passing  the  act  quoted.  Our  people  were 
an  agricultural  people  almost  exclusively.  They  were  en- 
gaged in  the  production  chiefly  of  cotton,  the  great  staple  of 
the  south,  which,  as  the  proof  shows,  is  marketed  in  the  fall 
and  winter  seasons,  and  they  were  in  the  habit  of  making 
their  obligations  to  fall  due  at  a  time  of  the  year  when  they 
could  realize  upon  their  crops.  Their  general  custom  was  to 
make  their  notes  and  obligations  for  the  payment  of  money 
to  become  due  in  the  full  and  winter,  and  for  the  additional 
reason  that  it  is  more  convenient  and  less  troublesome  to  the 
borrower  to  borrow  money  on  twelve  months'  time,  and  pay 
the  interest  in  advance,  than  to  borrow  on  three  months* 
time,  and  renew  every  three  months  for  twelve  months,  and 
have  tlie  interest  taken  out  at  each  renewal  in  advance.  It 
may  reasonably  be  supposed  that  a  consideration  of  the  con- 
venience and  the  saving  of  trouble  to  the  borrower  by  mak- 
ing long  time  paper,  and  paying  interest  in  advance,  and  the 
fact  that  this  was  held  in  other  states  not  to  be  usurious, 
under  laws  similar  to  our  own  upon  the  subject  of  usury, 
iniluenced  the  legislature  to  provide  that  this  might  be  done 
in  discounting  any  commercial  paper. 

Conmiercial  paper  is  defined  to  be  "bills  of  exchange, 
promissory  notes,  bank  checks,  and  other  negotiable  instru- 
ments for  the  payment  of  money  which,  by  their  form  and 
on  their  face,  purport  to  be  such  instruments  as  are  by  the 
law  merchant  recogm'zed  as  falling  under  the  designation  of 
commercial  paper":  Black's  Law  Dictionary,  226,  "  Commer- 
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cial  Paper."  The  note  in  this  case  falls  within  this  defini- 
tion and  within  the  above  act  of  the  legislature. 

*"'  In  discussing  the  question  whether  it  is  usurious  to 
take  in  advance  the  highest  legal  rate  of  interest  in  discount- 
ing commercial  paper,  Judge  Brewer  said,  in  Tholeny.  Duffy, 
7  Kan.  408:  "  It  seems  diflicult  upon  principle  to  sustain  such 
a  transaction.  But,  in  cases  where  note  or  bill  is  given,  it  is 
supported  by  such  an  overwhelming  current  of  decision,  and 
is  a  matter  of  such  universal  practice,  that  it  may  well  be 
considered  as  ingrafted  upon  the  law  as  a  settled  rule."  And 
he  added:  "It  was  so  settled  before  the  passage  of  our  inter- 
est law;  and,  if  the  legislature  had  intended  to  change  this 
rule  of  construction,  such  intention  would  have  been  plainly 
expressed."  The  same  may  be  said  substantially  in  reference 
to  the  custom  of  discounting  negotiable  or  commercial  paper 
having  one  year  to  run  by  taking  out  the  highest  legal  rate 
of  interest  in  advance,  as  affected  by  our  constitution.  The 
custom  was  well  established  before  our  present  constitution 
was  adopted. 

It  will  be  observed  that  some  of  the  cases  cited  in  Vahlberg 
V.  Keaton,  51  Ark.  534,  14  Am.  St.  Rep.  73,  to  sustain  the 
position  that  it  is  not  usury  to  take  out  in  advance  the  high- 
est legal  rate  of  interest  on  discounting  three-months  paper, 
equally  sustain  the  position  that  it  does  not  constitute  usury 
to  so  discount  commercial  paper  having  six  months  or  a  year 
to  run. 

The  only  question  decided  in  Hogan  v.  Hensley,  22  Ark. 
413,  was  that  a  bond  given  to  an  internal  improvement  com- 
missioner, contracting  to  pay  interest  at  the  rate  of  ten  per 
cent  semi-annually  in  advance,  was  not  negotiable  or  com- 
mercial paper,  and  that  the  agreement  was  usurious  and 
void.  This  was  the  question  in  that  case.  The  case  at  bar 
is  entirely  different,  for  there  can  be  no  dispute  that  the  note 
in  this  case  is  negotiable  paper  governed  by  the  law  mer- 
chant. 

The  rule  laid  down  in  the  American  and  English  cases  is 
that  there  must  be  a  corrupt  agreement  by  some  ***  device 
or  shift  to  take  or  reserve  a  greater  rate  of  interest  than  is 
allowed  by  law,  and  that  payment  or  receipt  of  usurious  in- 
terest is  prima  facie  evidence  of  a  corrupt  agreement:  New 
York  Firemen  Ins.  Co.  v.  Ely,  2  Cow.  678.  , 

The  note  in  this  case  was  drawn  by  the  appellee,  or  at  her 

instance,  by  her  attorney,  payable  twelve  months  after  date, 
Am.  tJT.  Rkp.,  Vol.  XLVI.  — 12 
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to  bear  interest  at  the  rate  of  ten  per  cent  per  annum  after 
maturity  only,  and  was  presented  to  the  bank  for  discouiit, 
and  was  discounted  by  the  bank,  for  her  convenience,  by 
taking  out  the  highest  legal  rate  of  interest  in  advance. 

We  find  that  there  is  no  evidence  of  a  corrupt  agreement 
in  this  case;  that  the  transaction  was  in  accord  with  a  custom 
well  established  before  our  constitution  was  adopted,  and  with 
the  act  of  the  legislature.  We  therefore  hold  that  the  taking 
or  reserving  of  the  highest  legal  rate  of  interest  in  advance 
on  negotiable  paper  having  twelve  months  to  run  is  not 
usurious. 

The  decree  in  this  case  is  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court,  with  directions  to  enter  a  decree 
for  the  foreclosure  of  the  mortgage. 

Mr.  JcariCE  Boitlb  dissented,  declaring  that  in  bia  opiuion  the  tak- 
ing of  the  highest  rate  of  interest  in  advance  was  necessarily  usurious, 
because  "the  lender  received  interest  on  the  whole  of  his  principal  for  the 
use  of  part  only,"  and  though  the  decision  had  established  an  exception  in 
the  case  of  short  time  negotiable  instruments,  such  exception  did  no't  ex. 
tend  to  an  instrument  like  that  in  question  in  this  case. 


Usury,  What  Transactions  are  Usurious. 
Form  of  the  Transaction  is  Not  Material. — Whether  in  any  case  a  trans* 
action  is  infected  by  usury  is  a  question  of  fact  to  be  determined  by  the 
jury,  or  the  court  performing  like  functions,  after  taking  into  considera- 
tion in  connection  with  the  evidence  the  statutory  or  common-law  deiini« 
tions  of  usury.  The  mere  form  of  the  transaction  is  immaterial,  or, 
more  accurately  speaking,  it  is  the  substance  of  the  transaction  which 
must  be  considered,  and,  if  in  substance  it  is  of  the  character  denounced 
by  law,  the  parties  cannot  be  exempted  from  the  penalties  imposed 
by  the  fact  that  they  have  put  the  transaction  in  an  innocent  form,  one 
of  which,  were  it  to  be  judged  by  form  alone,  no  usury  could  be  affirmed. 
The  desire  of  lenders  to  receive  more  reward  than  permitted  by  law, 
and  the  willingness  of  borrowers  to  concede  whatever  may  be  demanded, 
or  to  promise  whatever  may  be  exacted,  to  obtain  temporary  relief  front 
financial  embarrassment,  have  resulted  in  an  infinite  variety  of  devices  in 
an  effort  to  realize,  what  the  law  forbids  without  submitting  to  the  penal- 
ties it  imposes.  The  evidence  of  indebtedness  or  promise  of  payment 
may,  on  its  face,  be  restricted  to  the  rate  of  interest  allowed  by  law, 
or  may  not  require  the  payment  of  any  interest  whatever,  but  the  amount 
named  as  principal  may  be  in  excess  of  the  sum  loaned  and  such  excess 
may  be  due  to  the  allowance  of  illegal  interest:  Druryv.  Wolff,  134  111.  294; 
Kemmilt  v.  Acianison,  44  Minn.  121;  or  the  loan  may  have  been  of  a  depre- 
ciated kind  of  currency  and  the  promise  be  to  pay  in  a  more  valuable  one: 
Colling  v.  Ser.reh,  7  T.  B.  Mon.  335;  Gates  v.  Hacketfial,  57  111.  534;  11  Am. 
Rep.  45;  Pratt  v.  Adanis,  7  Paige,  615;  or  there  may  be  a  formal  sale  of 
property  by  the  real  borrower  with  an  agreement  to  purchase  and  to  pay  a 
higher  price  or  to  take  a  lease  and  to  pay  an  annual  or  otiier  rent:  Tillar  r. 
CUctlaud,  47  Ark.  287;    Starkweul/ief  ▼.  Prince,  1  McAr.  144;   Phelps  v. 
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Bellows,  53  Vfc.  539;  or  an  agreement  to  pay  commissions  for  services  ren- 
dered or  for  exchange,  and  still  the  transaction  be  usurious.  It  is  not  to  be 
judged  by  what  the  parties  appear  to  be  or  represent  themselves  to  be 
doing,  but  by  the  transaction  as  disclosed  by  the  whole  evidence,  and,  if 
from  that  it  is  in  substance  a  receiving  or  contracting  for  the  receiving  of 
usurious  interest  for  a  loan  or  forbearance  of  money,  the  parties  are  subject 
to  the  statutory  consequences,  no  matter  what  device  they  may  have  em- 
ployed to  conceal  the  true  character  of  their  dealings:  Lowe  v.  Walter, 
Doug.  736;  Quackenbos  v,  Sayer,  62  N.  Y.  346;  Doe  v.  Barnard,  1  Esp.  11; 
Kelley  v.  Lewi-;  4  W.  Va.  456;  SmUh  v.  Cross,  90  N.  Y.  549;  Chapman  v. 
Clark,  5  Mackey,  527;  Grider  v.  Driver,  46  Ark.  50;  Cousins  v.  Orey,  60 
Tex.  346;  Welter  v.  Hardesty,  16  Md.  II;  Tyson  v.  Rickard,  3  Har.  &  J. 
109;  5  Am.  Dec.  424;  McAllister  v.  Smith,  17  111.  328;  65  Am.  Dec.  651; 
Tardeveau  v.  Smith,  Hardin,  175;  3  Am.  Dec.  727;  Morgan  v.  Schermerhorn, 
1  Paige,  544;  19  Am.  Dec.  449;  Barr  v.  Collier,  54  Ala.  39;  Wright  v. 
McAlexander,  11  Ala.  236;  Oreenhow  v.  Harris,  6  Munf.  472;  8  Am.  Dec. 
751;  Bnttrick  v.  Harris,  1  Biss.  442;  FieVler  v.  Darrin,  50  N.  Y.  437;  Dow- 
ell  V.  Vannoy,  3  Dev.  43;  Rhodes  v.  FuUenwider,  3  Ired.  415.  It  will  not  be 
possible,  however,  though  the  evidence  reveals  the  whole  transaction  and 
its  true  character,  to  draw  a  correct  conclasioa  without  first  ascertaining 
the  tests  proper  to  be  applied  to  distinguish  a  usurious  transaction  from 
one  which  is  not,  and  therefore  some  definitions  and  pome  specifications  of 
the  essential  elements  of  usury  are  essential. 

Definitions  and  Tests. — We  shall  not  attempt  to  give  local  or  statutory 
definitions.  It  is  doubtless  within  the  constitutional  authority  of  the 
dififerent  state  legislatures,  providing  they  do  not  impair  the  freedom  of 
the  parties  to  contract,  to  define  usury;  and  some  of  them  have  formulated 
definitions  somewhat  different  from  that  of  the  early  English  statutes  con- 
stituting a  part  of  our  common  law.  Our  attention  will  be  restricted  to 
the  common-law  definition  and  to  the  decisions  applying  it.  According  to 
Blackstone,  usury  is  an  "  unlawful  contract  for  a  loan  of  money  to  receive 
the  same  again  with  exorbitant  interest ":  4  Blackstone's  Commentaries, 
156.  It  is  defined  by  Bouvier  as  being  an  "illegal  profit  which  is  required 
and  received  by  a  lender  of  a  sum  of  money  from  the  borrower  for  its  use." 
These  definitions,  whether  accurate  or  not,  do  not  wholly  supply  the  tests 
desired  for  the  purpose  of  determining  whether  a  given  transaction  is  usu- 
rious. These  testa  can  best  be  ascertained  and  illustrated  by  an  inquiry 
for  the  elements  of  a  usurious  contract.  They  are  four,  to  wit:  1*  There 
must  be  a  loan  or  a  forbearance;  2.  The  loan  must  be  of  money  or  of 
some  thing  circulating  as  money;  3.  It  must  be  repayable  absolutely;  and 
4.  Some  tiling  must  be  exacted  for  its  use  in  excess  of,  and  in  addition  to, 
the  exaction  allowed  by  law.  The  presence  of  these  four  elements  infalli- 
bly indicates  usury  irrespective  of  the  form  in  which  the  parties  have 
put  the  transaction,  and,  on  the  other  hand,  the  absence  of  any  one  of  them 
conclusively  refutes  the  claim  that  the  parties  have  been  guilty  of  any 
usurious  practice. 

Litent  of  the  Parties.  —  There  are  decisions  implying  that  to  the  elements 
just  mentioned  must  be  added  a  fifth,  consisting  of  the  intent  of  the  parties, 
or,  at  least  of  the  lender,  that  illegal  interest  shall  be  paid  and  received. 
Thus  it  has  been  said  that  "  the  intent  to  take  and  reserve  more  than  legal 
interest  for  a  loan  of  money  or  the  forbearance  of  a  debt  must  exist,  and 
this  is  deduced  from  the  relation  of  the  parties,  their  acts  contemporaneous 
with  or  subsequent   to  the  contract^  and  all  attendant  circumstances" : 
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FalU  y.  United  Slatct  etc  Co.,  97  Ala.  417;  38  Am.  St.  Rep.  194,  208? 
Uhlfelder  v.  Curler,  Gt  Ala.  527.  It  haa  been  held  that  where  the  borrower 
was  guilty  of  usurious  inteut  of  which  the  lender  was  ij^norant,  that  the 
transaction  was  not  usurious:  Otto  v.  Dureye,  14  Wis.  571;  but  that,  on  the 
other  hand,  the  innocence  of  tiie  borrower  cannot  shielil  a  lender  who  i» 
himself  aware  of  tlie  usurious  nature  of  the  transaction:  First  Nat.  Bank  v. 
Plankiitgton,  27  Wis.  182;  9  Am.  Rep.  453.  "Where  there  is  a  direct  loan, 
and  more  than  legal  interest  is  secured  for  the  forbearance  of  payment,  the 
usury  is  complete,  and  can  only  be  rebutted  by  proof  of  a  mistake  in  the 
calculation  of  interest;  and,  in  general,  when  a  profit  is  made,  or  a  loss  im- 
posed, on  the  necessities  of  a  borrower;  whatever  form,  shape,  or  disguise 
the  treaty  for  a  loan  may  assume,  and  the  capital  is  to  be  returned  at  all 
events,  it  has  been  adjudged  to  be  so  much  profit  npon  the  loan  and  • 
violation  of  the  laws  which  limit  the  lender  to  a  specific  rate  of  interest. 
In  construing  the  usury  laws,  however,  the  uniform  rule  is,  that  there  must 
be  an  intention  knowingly  to  contract  for,  and  to  take  usurious  interest;  for 
if  neither  party  intend  it,  but  act  bona  fide  and  innocently,  the  law  will 
not  infer  a  corrupt  agreement.  This  intent,  when  the  contract  is  not  usuri- 
ous oa  its  face,  must  be  gathered  from  the  circumstances  of  the  case — 
such  as  the  situation  and  object  of  the  parties  at  the  time  of  the  loan,  the 
character  and  use  to  be  made  of  the  funds  loaned  or  article  transferred, 
and  the  time,  manner,  and  place  of  payment":  Ely  v.  McClung,  4  Port.  136. 

This  dwelling  upon  the  subject  of  intent  in  the  decision  cited  is  well  cal- 
culated to  mislead,  for  it  implies  that,  though  a  transaction  embraces  all 
the  elements  of  usury,  still  it  may  be  declared  to  be  nonusurious  because  of 
some  innocence  or  simplicity  on  the  part  of  one  or  both  of  the  parties. 
Certainly,  in  the  borrowing  and  loaning  of  money  all  the  actors  are  pre- 
sumed, as  in  other  transactions,  to  know  the  law,  and  are  not  entitled  to 
escape  its  penalties  by  proof  of  their  ignorance  or  of  the  absence  in  tliem  of 
any  actual  intention  to  be  wicked  or  to  treat  the  law  with  disrespect.  The 
consideration  of  the  intent  of  the  parties  is  necessary  only  in  cases  where 
they  have  attempted  to  conceal  it,  and  have  given  the  transaction  an  out. 
ward  form  which  is  innocent,  while  they  have  pursued  an  object  which 
is  unlawful.  If,  however,  their  purpose  is  forbidden,  the  intent  of  the 
parties,  or  of  either  of  them,  cannot  make  it  innocent  nor  exempt  them 
from  the  penalties  prescribed  by  the  law.  The  purpose  for  which  the  in- 
tent of  the  parties,  or  of  either  of  them,  can  be  considered  is  best  stated  in 
the  following  extract  from  the  opinion  of  the  court  of  appeals  of  New  York: 
"It  is  true  the  intent  is  essential  to  constitute  the  ofifense  of  usury;  but 
the  intent  must  be  deduced  from  and  determined  by  the  acts.  The  intent 
which  enters  into  and  is  essential  to  constitute  usury  is  simply  the  intent 
to  take  and  reserve  more  than  seven  per  cent  per  annum  for  the  loan  and 
forbearance  of  money."  One  cannot  avoid  the  consequences  of  an  act  by 
testifying  that  he  did  not  intend  to  take  usury,  "  that  is,  he  intended  to 
give  the  transaction  a  different  name  from  that  which  the  law  gives  it, 
and  call  that  a  purchase  and  sale  which  the  law  calls  a  loan  of  money, 
secured  by  a  mortgage.  The  voluntary  taking  or  reservation  of  a  greater 
interest  or  compensation  for  the  loan  or  forbearance  of  money  than  that 
allowed  by  law,  is  per  se,  usurious;  but,  if  taken  by  mistake  or  accident, 
it  is  not  usury.  If  the  party  intends  to  take  and  receive  the  amount  paid 
the  law  condemns  the  act,  if  it  is  within  the  condemnation  of  the  law 
against  usury":  Fiedler  v.  DaiTin,  50  N.  Y.  443. 

On  the  other  band,  it  has  been  said  that  "It  is  the  intention  of  the  par- 
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ties,  not  the  form  employed,  which  fixes  its  character.  If  it  were  other« 
wise,  every  species  of  fraud,  oppression,  and  wrong  might  be  perpetrated 
with  perfect  impunity.  Hence  in  trials  of  questions  of  usury,  it  has  ever 
Ijeen  held  that  no  device  intended  to  cover  up  the  real  character  of  th« 
transaction  can  avail  to  defeat  the  statute":  Cooper  v.  Nock,  27  111.  301. 
So  it  has  been  said  that  "  Usury  is  a  mere  matter  of  intention":  Qale  v. 
<jfrannis,  9  Ind.  142;  and  that  "It  is  the  intent  of  the  parties  that  taints 
the  contract  with  usury,  and  not  the  mere  words  in  which  that  contract  ia 
•expressed":  Daniels  v.  Mowry,  1  R.  I.  164;  and  that  "To  constitute  usury 
there  must  be  an  intention  to  take  more  than  legal  interest.  Whenever 
anch  intention  appears  in  the  taking  more  it  is  evidence  of  the  corrupt 
agreement  required  by  the  statute;  though  the  party  may  never  have  heard 
of  the  law,  or  may  think  that  he  is  steering  quite  clear  of  it.  The  ignorance 
■or  mistake  of  law  excuses  no  man;  but  a  mistake  of  fact  it  excuses.  A 
miscalculation  innocently  committed,  or  the  mistake  of  a  scrivener  in  put- 
ting one  sum  for  another,  will  never  charge  a  party  with  usury":  Childera 
TT.  Deane,  4  Band.  410;  and  that  "It  is  of  the  essence  of  a  usurious  trans- 
action  that  there  shall  be  an  unlawful  and  corrupt  intent  on  the  part  of  the 
'lender  to  take  illegal  interest,  and  so  we  must  find  before  we  can  pronounce 
the  transaction  to  be  usurious":  Condit  v.  Baldwin,  21  N.  Y.  219;  78  Am. 
Dec.  137;  and  that  "On  a  question  of  usury  it  is  the  view,  the  intention  of 
the  parties,  which  gives  character  to  the  transaction,  and  no  matter  what  the 
form  where  the  real  truth  and  substance  is  a  loan  of  money — a  lending  on 
one  side  and  a  borrowing  on  the  other  at  more  than  an  interest  of  six  per 
<5ent  per  annum — no  shift  or  device  can  take  it  out  of  the  act  of  assembly"; 
Tyaon  v.  Rickard,  3  Har.  &  J.  114;  5  Am.  Dec.  424.  If  there  be  any  vari* 
ance  in  these  expressions  of  opinion,  each  was  undoubtedly  correct  as  a  rule 
of  decision  applicable  to  the  facts  before  the  court,  and  from  all  we  deduce 
the  following  as  to  the  true  meaning  of  the  courts  in  speaking  of  the  question 
of  intent  as  being  controlling  in  controversies  respecting  alleged  usury:  1. 
That,  when  the  form  of  the  transaction  is  innocent,  evidence  may  be  received 
to  show  its  real  nature,  and  to  justify  a  court  or  jury  in  finding  that  the 
parties  intended  a  transaction  usurious  in  substance;  2.  That  when  the 
transaction  is  usurious  in  substance,  whether  so  in  form  or  not,  the  penal- 
ties imposed  by  law  cannot  be  evaded  by  proof  that  the  parties  had  no  evil 
design,  unless  it  be  further  shown  that  tiie  party  against  whom  usury  ia 
alleged  intended  to  act  innocently,  and  not  to  make  any  charge  in  excess  of 
that  sanctioned  by  law,  and  by  some  mistake,  as  by  an  incorrect  computa- 
tion, he  contracted  to  receive  in  excess  of  the  legal  interest,  intending  only 
to  contract  for  and  receive  the  latter.  This  exception  would  seem  to  be 
somewhat  dangerous,  because  it  may  tempt  a  party  confronted  with  a  prob- 
ability of  sufi'ering  a  penalty  to  seek  escape  under  cover  of  an  alleged  mis- 
take which  probably  never  existed.  Still  the  authorities  are  nearly  or  quite 
unanimous  in  affirming  that  where  a  note  ia  discounted  or  is  given  in  settle- 
ment of  a  previous  indebtedness,  and  the  sum  charged  for  the  discount  in 
the  one  case  or  added  to  the  original  indebtedness  in  the  other  is  greater 
than  could  result  from  a  charge  of  legal  interest,  evidence  may  be  received 
for  the  purpose  of  showing  that  a  computation  was  attempted  to  be  made 
according  to  the  legal  rate  of  interest,  and  that  the  excess  actually  charged 
was  attributable  to  an  error  in  computation  innocently  made,  and  sucii  evi- 
dence, if  sufficient  to  convince  the  jury,  or  court  sitting  as  a  jury,  of  the 
absence  of  intention  to  take  unlawful  interest,  entitles  the  innocent  party 
to  exemption  from  the  penalties  of  usury:  Brown  v.  Cass  County  Bank,  8i) 
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Iowa,  527;  Smythe  v.  Allen,  67  Miss.  146;  Banlc  of  Utica  v.  Smalley,  2  Cow. 
770;  14  Am.  Deo.  626;  Neva  York  Firemen  Ins.  Co.  v.  Ely,  2  Uow.  678;  Bank 
ttf  Uliea  V,  Wager,  2  Cow.  712;  Oibson  v.  Stearns,  3  N.  H.  185;  Livingston 
V.  Bird,  1  Root,  303;  Duvall  v.  Farmers'  Batik,  7  Gill  St  J.  60.  If  the  trans- 
actioa  was  by  the  borrower  supposed  aud  intended  to  be  usurious,  but 
was  by  the  lender  intended  and  supposed  not  to  be  so,  aa  be  is  the  party 
who  would  suffer  any  penalty  that  might  be  imposed,  the  transaction  must 
be  regarded  as  innocent:  Jackson  v.  Travis,  42  Minn.  438.  As  mere  inten- 
tion, except  in  the  case  of  a  mistake  to  which  we  have  referred,  cannot 
change  the  character  of  a  transaction  necessarily  usurious,  neither  cau  it 
taint  with  usury  a  transaction  necessarily  innocent.  Hence  where  "a 
transaction  was  simply  a  purchase  of  business  paper,  and  there  was  no 
actual  violation  of  the  usury  laws,  the  presence  or  absence  of  an  iuten> 
tion  to  violate  them  was  entirely  immaterial ":  Smith  v.  Paton,  31  N.  Y.  66. 

The  First  Element  of  a  Usurious  Transaction  is,  aa  we  have  already  shown, 
that  there  be  a  borrowing  and  a  lending,  for,  if  there  be  neither,  the  agree> 
ment  to  pay  interest  in  excess  of  that  specified  by  the  statute  is  not  usury: 
Tardeveau  v.  Smith,  Hardin,  175;  3  Am.  Dec.  727;  McFarland  v.  State  Bank, 
4  Ark.  44;  37  Am.  Dec.  761;  unless  such  statute  has  given  some  definitioa 
of  usury  inconsistent  with  that  of  the  common  law,  as  where  it  has  provided 
that  all  agreements  to  pay  interest  above  a  designated  rate  shall  be  deemed 
usurious,  whether  arising  out  of  a  loan  of  money  or  not. 

Sales  and  Purchases. — If  a  man  has  property,  whether  real  or  personal, 
which  another  wishes  to  purchase,  the  former  has  a  perfect  right  to  namo 
the  price  upon  which  he  is  willing  to  sell,  and  to  refuse  to  accede  to  any 
other.  He  may  offer  to  sell  at  a  designated  price  for  payments  at  once,  or 
at  a  much  higher  price  if  payment  is  to  be  pustpoued  to  some  day  in  the 
future,  and  the  difference  between  the  two  prices,  if  regarded  as  interest  on 
money  loaned,  may  be  so  great  as  to  prove  that  the  rate  of  computation  is 
much  in  excess  of  that  permitted  in  the  statute  against  usury.  In  such 
ease,  unless  the  buying  and  selling  is  a  mere  pretense,  there  is  no  borrow- 
ing  nor  lending.  The  vendor,  being  the  owner  of  his  property,  may  legally 
refuse  to  part  with  it  except  upon  the  terms  he  has  named,  and  if  tlie  pur- 
chaser prefers  to  purchase  on  credit,  and  to  agree  to  pay  the  higher  price, 
the  substance  of  the  transaction  is  that  the  owner  of  the  property  has 
exchanged  it  for  a  promise  to  pay  a  sum  of  money  or  an  obligation  payable 
in  the  future,  and  because  of  the  absence  of  any  borrowing  or  lending,  there 
can  be  no  usury:  Ellenhogen  v,  Griffey,  55  Ark.  208;  Brooks  v.  Avery,  4  N.  Y. 
225;  Hoyg  v.  Ruffner,  1  Black,  115;  Myers  v.  Williams,  85  Va.  629;  Bute  v. 
Brogood,  7  Barn.  &  C.  453.  Nor  is  it  material  tiiat  the  agreement  for  the 
purchase  price  in  the  future,  instead  of  specifying  the  whole  sum  then  to  be 
paid,  names  a  particular  sum  as  principal,  and  declares  that  it  shall  draw 
interest  at  a  rate  which,  wiire  the  transaction  a  borrowing  and  lending, 
would  clearly  be  usurious:  Cutler  v.  Wright,  22  N.  Y.  472,  482;  Tousey  v. 
Robinson,  1  Met.  (Ky.)  663;  Graeme  v.  Adams,  23  Gratt.  225;  14  Am.  Rep. 
130;  Kraker  v.  SJiieUU,  20  Gratt.  377;  Reger  v.  O'Neal,  33  VV.  Va.  159;  Gar- 
rity  V.  Cripp,  4  Baxt.  SG;  Bank  v.  Munn,  94  Tenn.  17;  Brown  v.  Gardner,  4 
Lea,  145;  Hansbrough  v.  Peck,  5  VValL  507;  Swayne  v.  Riddle,  37  W.  Va. 
291;  EUenbojen  v.  Griffey,  55  Ark.  268;  Dykes  v.  BoUomi,  101  Ala.  390. 

There  may  be  Otiier  Traustctions  tJian  t/iose  of  Purchase  and  Sale  which 
may  result  in  agreements  to  pay  a  higher  rate  of  interest  than  is  allowed 
where  there  is  a  borrowing  aud  lending.  Thus,  a  person  willing  to  contract 
to  do  a  piece  of  work  of  any  character — such,  for  instance,  as  the  construction 
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of  a  building — may,  as  a  part  of  the  original  agreement,  stipulate  that  the 
deferred  payments  shall  bear  interest  in  excess  of  that  allowed  to  a  lender 
of  money:  Graeme  v.  Adams,  23  Gratt.  225;  14  Am.  Rep.  130.  From  these 
decisions  there  is  a  vigorous  dissent  by  those  courts  which  can  see  in  a  con- 
tract  to  pay  interest  ou  the  balance  of  the  purchase  price  of  real  or  personal 
property  nothing  but  a  lending  of  money:  Thomption  v.  Nenhit,  2  Rich.  75; 
Complon  V.  Comptort,  5  La.  Ann.  630;  Mitchell  v.  Oriffith,  22  Mo.  515;  Sco- 
field  V.  McNaught,  52  Ga.  69;  Irvin  v.  Mathews,  75  Ga.  739;  Evana  v.  Neg- 
ley,  13  Seig.  &  R.  218;  Hartranft  v.  Uhlinger,  115  Pa,  St.  270.  Many  other 
cases  sometimes  cited  in  confirmation  of  this  view  are  founded  upon  stat> 
utes  by  virtue  of  which  all  agreements  for  the  payment  of  interest  are  placed 
npon  the  same  footing,  and  no  discrimination  is  made  in  favor  of  those  not 
founded  upon  a  borrowing  or  lending  of  money:  Torrey  v.  Grant,  10  Smedes 
&  M.  89;  Parchman  v.  McKinney,  12  Smedes  &  M.  631;  Fisher  v.  Hoover,  3 
Tex.  Civ.  App.  81;  Crawford  v.  Johnson,  11  Ind.  258;  Newkirk  ▼.  Burson, 
21  Ind.  129. 

The  thing  sold  or  given  in  exchange  for  obligations  bearing  more  than 
the  legal  rate  of  interest  may  be  a  chose  in  action,  though,  because  of  the 
danger  of  false  pretenses  and  other  devices  to  evade  the  laws  against  usury 
ia  greatest  with  respect  to  property  of  this  class,  such  a  transfer  may  be 
viewed  with  suspicion,  increasing  the  difficulty  of  convincing  a  court  or  jury 
of  its  good  faith.  Thus,  if  the  purchase  of  an  annuity  is  made,  and,  as  a 
result  of  the  transfer,  the  seller  receives  a  higher  rate  of  interest  than  is 
allowed  by  law,  whether  the  transaction  is  usurious  or  not  does  not  depend 
wholly  on  the  rate  of  interest,  but  on  the  further  question  wliether  tlie  anna> 
ity  was  raised  "  with  a  design  of  covering  a  loan":  Lloyd  v.  Scott,  4  Pet. 
205.  Similar  principles  apply  to  other  transfers  of  oljligations  for  the  pay- 
ment of  money  when  the  amount  paid  by  the  purcliaser  must  result,  in  the 
event  of  the  subsequent  discharge  of  the  obligation,  in  iiis  receiving  a  profit 
on  his  investment  in  excess  of  that  which  he  is  permitted  to  receive  for  the 
loan  of  an  equal  amount  of  money.  A  party  having  a  bond,  and  desiring  to 
raise  money  upon  it,  oilered  it  to  anotlier,  who  agreed  that  he  would  buy 
it,  provided  he  could  make  at  the  rale  of  twelve  per  cent  a  year  upon  his 
money,  and  obtain  security  for  the  final  payment  of  the  bond.  Such  secu- 
rity having  been  procured,  the  bond  was  purchased  at  a  price  permitting  the 
realizfition  of  the  protit  desired  by  the  purchaser.  When  it  was  subse- 
quently claimed  that  this  transaction  was  usurious  the  court  said:  "If  it 
was  made  bonajide  for  the  sale  and  purchase  ot  the  bond,  altliougli  at  a  dis- 
count which  would  insure  twelve  per  cent  a  year  for  the  money  advanced, 
it  would  not  be  usurious.  If,  on  the  other  hand,  the  sale  of  the  bond  wm 
a  mere  cover  for  the  purpose  of  evading  the  statute  against  usury,  and  the 
real  intention  of  the  parties  was  to  make  a  contract  for  the  loan  of  money 
at  a  higlier  rate  of  interest  tlian  six  per  cent,  then  the  contract  was  usuri- 
ous": Moiicure  v.  Dermott,  13  Pet.  345,  355. 

Unless  the  Discounting  of  Prominsory  Notes  is  by  statute  declared  to  be  usu- 
rious if  at  a  greater  rate  of  interest  than  permitted  by  law  tliere  is  little 
or  no  doubt  that  they,  like  other  property,  may  be  bought  and  sold  on  such 
terms  as  the  vendor  and  purchaser  may  agree  upon,  and,  however  small  the 
price  paid,  the  transfer  is  not  usurious  if  in  good  faith,  and  not  a  mere  at- 
tempt to  disguise  a  borrowing  and  lending  of  money:  Cohh  v.  Titus,  ION.  Y. 
198;  Rice  v.  Mather,  3  Wend.  62;  Siewert  v.  Hamel,  91  N.  Y.  199;  Moseley 
V.  Brown,  76  Va.  419;  Donnington  v.  Meeker,  11  N.  J.  Ej.  362;  Orchard  v. 
School  Dist.,  14  Neb.  378;  Harick  v.  Jones,  4  McCord  402;  Cram  v.  Hend- 
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ricks,  7  Wend.  569;  Capital  City  Ins.  Co.  ▼.  Quinn,  73  Ala.  558;  SJiackleford 
r.  Morriaa,  1  J.  J.  Marsh.  497;  Metcalfv.  Pilcher,  6  B.  Mon.  629;  Holmc$  r. 
Willianuf,  10  Paige,  326;  40  Am.  Dec.  250;  BaiUy  v.  Smith,  14  Ohio  St.  396; 
84  Am.  Doc.  385;  Jutly  v.  Gerard,  4  McLean,  360;  Lafayelte  Bank  v.  State 
Bink,  4  McLean,  208;  iVycof  v.  Longhead,  2  Dall.  92;  Burne  v.  Oi-ayson, 
15  La.  Ann.  457;  Cokhoiir  v.  Stale  Savings  Inst.,  90  111.  152;  Alabama  etc 
Ins.  Co.  T.  Hall,  68  Ala.  1;  Neioell  v.  National  Bank,  12  Bush,  57;  Lluyd 
y.  Keach,  2  Conn.  175;  7  Am.  Dec.  256;  Munn  t.  CommisMon  Co.,  15  Johns. 
44;  8  Am.  Deo.  219;  Ramsay  v.  Clark,  4  Humph.  244;  40  Am.  Dec.  045; 
Utica  Ins.  Co.  v.  Bloodgood,  4  Wend.  652;  Crump  v.  Nicholas,  6  Leigh,  251. 
Accommodation  Paper. — To  come  within  the  protection  of  rule  last  stated 
it  is  essential  that  the  transaction  bo  in  reality  one  of  purchase  and  sale, 
and  there  cannot  be  a  purchase  and  sale  unless,  independently  of  the  trans* 
action  in  question,  the  note  or  other  chose  in  action  already  had  a  le^al  ex< 
istence,  or  the  parties  thereto  have  estopped  themselves  from  disproving 
such  existence.  Until  the  note  has  been  delivered  it  has  no  legal  efficacy. 
Hence  a  maker  cannot  sell  his  own  note,  nor  can  it  be  sold  for  him  to  any 
one  who  has  notice  that  it  has  never  been  delivered.  Otherwise  the  payee 
instead  of  purporting  to  receive  the  note  in  consideration  of  a  loan  would 
always  purport  to  purchase  it  for  a  price  stated.  If  the  note  is  made  for 
the  purpose  of  being  put  on  the  market  for  sale,  never  having  been  deliv. 
ered  to  a  bona  fide  payee,  and  is  then  sold,  it  has  no  legal  efficacy  prior  to 
such  sale,  for  until  then  no  consideration  has  been  paid  for  it  and  there  has 
been  no  person  entitled  to  enforce  it.  The  transaction  is  a  mere  sliam  to 
cover  the  borrowing  of  money.  If  the  purchaser  knows  that  the  note  has 
never  been  delivered,  or  the  circumstances  are  such  as  to  put  him  upon  in* 
quiry,  there  is  no  doubt  that,  if  his  purciiase  or  discounting  is  based  upon 
an  excessive  rate  of  interest,  the  transaction  is  usurious:  Zabriskie  v.  Spiel* 
man,  46  N.  J.  L.  35;  Van  Schaack  v.  Stafford,  12  I'ick.  565.  If,  on  the  other 
hand,  he  has  neither  knowledge  nor  notice  of  the  real  facts,  and  believes  that 
the  note  or  other  chose  in  action  is  being  sold  to  him  by  one  to  whom  it  haa 
previously  been  delivered  and  who  is  the  true  owner,  the  purchaser  ought 
not  to  be  chargeable  with  usury,  for  he  has  neither  guilty  knowledge  nor 
guilty  intent.  There  are,  however,  two  general  rules  or  principles  often 
enunciated  in  the  decisions  upon  the  subject  of  usury  which  bear  strongly 
against  him.  They  are:  1.  "That  where  a  note  is  charged  with  usury  at 
its  birth,  when  it  becomes  legally  efficient,  so  as  to  give  the  lender  a  right 
of  action  upon  it,  no  subsequent  holder  for  a  valuable  consideration,  with- 
out notice  of  such  usury,  may  maintain  suit  upon  it"  :  Snuerwein  v.  Brun- 
tier,  1  Har.  &  U.  482;  and  2.  "That  before  a  bill  can  be  discounted  it 
must  be  a  perfect  and  available  bill,  and  "that,  if  a  bill  or  note  be  made  for 
the  purpose  of  raising  money  upon  it,  and  it  is  discounted  at  a  higher  pre. 
mium  than  the  legal  rate  of  interest,  and  where  none  of  the  parties  whose 
names  are  in  it  can,  as  between  tliemselves,  maintain  a  suit  on  the  bill  when 
it  becomes  mature,  provided  it  has  not  been  discounted,  that  then  such 
discouuting  of  the  bill  would  be  usurious,  and  the  bill  would  be  void": 
Munn  V.  Commissioner  Co.,  15  Johns.  55;  8  Am.  Dec.  223.  Hence  the 
numerous  decisions  holding  that  when  accommodation  paper  is  delivered 
to  the  accommodation  payee,  a  purchaser  from  him  at  usurious  rates  of 
discount,  though  acting  in  good  faith  and  without  notice,  is  not  protected 
against  a  plea  of  usury:  Sauertoein  v.  Bntnner,  1  Har,  &  G.  477;  Cockey 
v.  Foi-rest,  3  Gill.  &  J.  483;  Flemmiwj  v.  Mulligan,  2  Mcdrd,  173;  13  Am. 
Dec.  707;   Carlisle  v.   JJUl,    16  Ala.  398;    W/utlen  v.  IluyUtn,  7  Allen.  407| 
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Kendall  v.  lioheiUon,  12  Cush.  15G;  Williama  v.  Banks,  11  Md.  198;  Cwcoran 
V.  Potoers,  6  Ohio  St.  19;  Clark  v.  5/»«on,  22  N.  Y.  312;  ^ew;e«  v.  Doty, 
33  N.  Y.  85;  Simpson  v.  Fallenvoider,  12  Ired.  334;  Eastman  v.  Sfiaw,  65 
N.  Y.  522;  C^//irt  v.  Boorum,  122  N.  Y.  385;  Rujffin  v.  Armstrong,  2  Hawks, 
411;  11  Am.  Dec.  774.  There  may,  even  witbia  the  principles  of  these 
decisions,  arise  an  estoppel  against  urging  the  defense  of  usury,  as  whers 
the  person  selling  the  note  represents  that  it  is  good  business  paper,  or 
makes  any  other  express  representation  which  he  must  necessarily  disprove 
before  maintaining  this  defense,  and  the  person  purchasing  the  note  relies 
upon  the  representation  so  made:  Dowe  v.  Schutt,  2  Denio,  621;  Chamber' 
lin  V.  Townsend,  7  Abb.  Pr.  31;  26  Barb.  611.  It  appears  to  us  that  even 
in  this  class  of  cases  there  may  be  estoppel  by  conduct  as  well  as  by  ex- 
press representation,  and  that  one  who  signs  a  note  for  the  accommodation 
of  another  and  delivers  it  to  him,  knowing  that  he  will  make  some  use  of  it 
for  his  special  benefit,  thereby  authorizes  him  to  represent  that  it  is  good 
business  paper,  and  further,  that  the  offering  it  for  sale  and  selling  it  by 
the  payee  amounts  to  a  representation  on  his  part,  binding  both  on  him 
and  the  accommodation  maker,  that  the  note  has  a  legal  and  efficient  ex- 
istence  and  may  be  sold  and  purchased  as  such,  and  therefore  estops 
both  as  against  a  bona  fide  purchaser  of  it,  though  at  a  rate  of  discount  in 
excess  of  the  legal  interest,  from  maintaining  that  the  transaction  was,  as 
to  such  purchaser,  a  mere  loaning  of  money  and  therefor  subject  to  the 
laws  against  usury.  This  is  the  conclusion  sustained  by  the  weight  of  au- 
thority upon  the  subject:  Holmes  v.  Williams,  10  Paige,  326;  40  Am.  Dec. 
-250;  Byrne  v.  Gray  son,  15  La.  Ann.  457;  Middletown  Bank  v.  Jerome,  18 
Conn.  443;  Oaul  v.  Willis,  26  Pa.  St.  259;  Moseley  v.  Brown,  76  Va.  419; 
Hansbroufjh  v.  Baylor,  2  Munf.  36;  Brummel  v.  Enders,  18  Gratt.  873;  Hole* 
man  v.  Hohson,  8  Humph.  127;  Ramsay  v.  Clark,  4  Humph.  244;  40  Am. 
Dec.  645;  Dicke.rman  v.  Day,  31  Iowa,  444;  7  Am.  Rep.  158;  Otto  v.  Durege, 
14  Wis.  571;  Whitworth  v.  Adams,  5  Rand.  333;  Sherman  v.  Blachnan,  24 
111.  347;  Jackson  v.  Travis,  42  Minn.  438. 

There  are,  however,  statutes  which,  in  effect,  make  usurious  a  discount- 
ing of  notes,  and  where  such  is  the  ca.'se,  the  purchasing  of  a  note  may,  as 
well  as  the  direct  loan  of  money,  be  within  the  penalties  of  the  statute  if 
the  protit  stipulated  for  or  realized  is  in  excess  of  that  allowed  by  law: 
Bank  of  Chillicothe  v.  Swayne,  8  Ohio,  257;  32  Am.  Dec.  707;  Planters'  Bank 
V.  Sharp,  4  Smedes  &  M.  75;  43  Am.  Dec.  470;  Bussell  v.  Faiior,  1  Ohio 
St.  327;  59  Am.  Dec.  631;  Oebhart  v.  Sorreh,  9  Ohio  St.  461. 

The  National  Banking  Law  places  Discounts  ami  Loans  on  the  Same  Footing 
and  im[)03e3  the  same  penalty  for  a  charge  either  of  discount  or  of  interest 
greater  than  allowed  by  law:  U.  S.  Rev.  Stats.,  sees.  5197,  5198.  This 
penalty  is  the  forfeiture  of  the  entire  interest  iu  the  case  of  a  loan  and 
the  entire  discount  in  the  case  of  a  purchase.  There  has  been  some  at- 
tempt to  limit  the  effect  of  these  statutes  by  making  a  distinction  between 
a  discounting  and  a  purchasing  of  a  note  or  other  chose  in  action,  and 
it  has  been  insisted  that  the  discounting  was  merely  a  loaning  of  money 
and  a  taking  of  interest  in  advance,  and  hence,  that  the  statute  in  ques- 
tion did  not  apply  to  purchasers.  This  attempt  has  not  met  with  suc- 
cess: National  Bank  v.  Johnson,  104  U.  S.  271;  Atlantic  Slate  Bank  v. 
Savery,  82  N.  Y.  291;  Pape  v.  Capitol  Bank,  20  Kan.  440;  27  Am.  Rep.  183; 
K>anJ'orth  v.  National  State  Bank,  3  U.  S.  App.  7;  National  Bank  v.  Car- 
penter, 52  N.  J.  L.  165. 

Whatever  we  have  said  respecting  the  purchasing  of  choses  iu  action  or 
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other  property,  and  tha  realizing  of  pro6t  in  excess  of  that  permissible  npon 
loans  of  money,  must  always  be  understood  as  referring  to  a  transaction 
that  is  really  what  it  purports  to  be,  and  not  one  which  is  innocent  in  form, 
but  unlawful  in  substance  and  purpose.  Furthermore,  where  the  purpose 
of  one  of  the  parties  is  proper  and  of  the  other  improper,  the  former,  to  be 
entitled  to  immunity  from  the  penalty  of  usury,  must  not  only  have  acted  in 
aotual  good  faith,  but  must  also  not  have  neglected  to  make  inquiries,  the 
propriety  of  which  must  have  been  obvious  to  a  man  of  ordinary  prudence. 
If  a  note  payable  to  the  order  of  its  maker  ia  indorsed  by  him  in  blank,  and 
ofifered  for  sale  by  hia  servant  or  agent,  and  there  is  nothing  to  indicate  that 
it  is  the  property  of  the  latter,  or  that  it  has  ever  been  delivered  to  any 
person,  it  is  the  duty  of  the  intending  purchaser  to  make  some  inquiry,  and, 
failing  to  do  so,  he  cannot  successfully  claim  that  his  purchase  of  the  note 
was  other  than  a  loan  of  money:  Sylvester  v.  Swan,  6  Allen,  134;  81  Am. 
Dec.  734. 

So  there  may  be  an  actual  sale  of  property  in  which  the  vendor  parts 
with,  and  the  vendee  acquires,  title,  and  which  must,  nevertheless,  be 
deemed  a  usurious  transaction,  if  the  object  of  the  vendor  was  to  gain  usuri- 
oos  interest  upon  his  money.  Thus,  where  an  application  was  made  for  a 
loan  of  money  to  a  party,  who  stated  that  he  did  not  have  the  money,  bub 
that  he  had  certain  railroad  bonds,  and  that  he  would  have  some  money  at 
about  the  1st  of  April  following.  Thereupon  the  applicant  for  the  loan 
stated  that  his  finances  were  in  such  a  condition  that  he  could  not  hold  out 
until  the  time  named,  and  that  if  he  could  get  some  of  those  railroad  bonds 
he  could  borrow  money  upon  them,  and  that  he  would  procure  a  bond  and 
mortgage  from  his  father  as  security.  The  parties  then  separated,  and  it 
was  ascertained  that  a  loan  could  be  procured  with  the  bonds  as  collateral. 
The  bonds  having  a  face  value  of  five  thousand  dollars,  and  an  actual  value 
of  a  little  over  four  thousand  dollars,  were  sold  to  the  applicant  for  the  loan 
for  five  thousand  three  hundred  and  seventy-five  dollars,  and  in  payment  of 
them  a  bond  and  mortgage  were  executed.  Default  having  been  made  in 
the  payment  of  the  bond,  a  suit  of  foreclosure  was  commenced  in  which  the 
defense  of  usury  was  interposed.  In  sustaining  this  defense  the  court  said 
that  the  sole  question  was  whether  the  transaction  was  a  bona  fide  sale  of 
the  bonds  at  an  exorbitant  rate,  "or  a  loan  of  money  under  the  guise  and 
color  of  sale  of  cho.ses  in  action  by  which  the  lender  reserved  and  secured  to 
himself  a  greater  rate  of  interest  than  tliat  allowed  by  law.  The  transac- 
tion must  be  judged  by  its  real  character,  ratlier  than  by  the  form  and 
color  which  the  parties  have  seen  tit  to  give  it.  Tlie  shifts  and  devices  of 
usurers  to  evade  the  statutes  against  usury  have  taken  every  shape  and 
form  that  the  wit  of  man  could  devise,  but  none  have  been  allowed  to  pre- 
vail. Courts  have  been  astute  at  getting  at  the  true  intent  of  the  parties 
and  giving  effect  to  the  statute.  The  device  of  the  present  appellant  is  not 
novel."  From  all  the  circumstances  the  court  was  of  opinion  tliat,  as  the 
urgency  of  the  application  for  a  loan  was  known  to  the  plaintifiF,  and  he  also 
knew  "that  the  applicant  did  not  want,  and  had  no  means  of  purchasing, 
choses  in  action  or  railroad  bonds,  and  could  only  take  them  as  a  substitute 
for,  and  as  a  means  of,  raising  money,  and  could  not  and  did  not  keep  tiiem 
twenty-four  hours,  but  hypothecated  them  at  eighty  cents  on  the  dollar  for 
money  to  meet  present  necessities,  first  giving  the  bond  and  mortgage  in 
suit  at  a  premium  of  seven  and  a  half  per  cent  per  annum,"  the  plea  of  usury 
must  be  sustained:   Quackenboa  v.  Sat/er,  62  N.  Y.  344. 
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Forbearance,  Exacting  Excessive  Interest  fcrf, — Though  the  original  borrow- 
ing and  lending  were  not  usurious,  yet  the  transactions  between  the  parties 
at  a  subsequent  time  may  be  infected  with  usury.  Thus,  the  loan  may  be 
due  or  about  to  become  due,  or  for  any  other  cause  the  debtor  may  desire 
that  the  time  of  payment  stipulated  in  the  original  note,  or  other  obliga- 
tion, be  extended  beyond  the  date  of  maturity  therein  specified.  If,  to 
obtain  such  extension,  he  pays  any  thing  in  addition  to  the  lawful  rate  of 
interest,  or  enters  into  any  new  agreement  stipulating  for  a  higher  rate  than 
he  is  allowed  by  law  on  the  original  loan,  the  transaction  is  usurious:  Oraeme 
v.  Adams,  23  Gratt.  225;  14  Am.  Rep.  130;  Krause  v.  Pope,  78  Tex.  478; 
Kendig  v.  Linn,  47  Iowa,  62;  Cobb  v.  Morgan,  83  N.  C.  21 1 ;  Willie  v.  Oreen, 
2  N.  H.  333;  Leonard  v.  Palton,  106  111.  99;  First  Nat.  Bank  of  Oalesburg 
V.  Davis,  108  111.  6:«;  Rosebrough  v.  Ansley,  35  Ohio  St.  107;  Rosa  v.  Dog- 
gett,  8  Neb.  48;  Erwin  v.  Lowry,  2  La.  Ann.  314;  46  Am.  Dec.  545;  Oatea 
V.  Hackethal,  57  111.  534;  11  Am.  Rep.  45;  Shirley  v.  Welly,  19  III.  623;  71 
Am.  Dec.  244;  Culph  v.  Phillipa,  17  Ind.  209;  Ferrier  v.  Scott,  17  Iowa,  578; 
McAlister  v.  Jerman,  32  Miss.  142.  It  was  said,  however,  that  though  the 
new  obligation  thus  taken,  and  which  amounts  to  an  extension  of  time  for 
payment  of  the  debt,  is  usurious,  and  cannot  itself  be  enforced,  yet  that  it 
does  not  affect  the  original  transaction,  and  therefore  it  may  be  disre* 
garded  and  a  suit  maintained  upon  the  note  or  obligation  first  taken:  Hum- 
phrey V.  McCauley,  55  Ark.  143. 

Second,  the  Loan  Must  be  of  Money. — This  statement  does  not  at  first  seem 
consistent  with  the  language  of  the  statute  of  12  Aune,  which  has  formed 
the  basis  of  nearly  all  other  statutes  upon  the  subject.  This  act  forbade 
that  any  person  should  thereafter  take  directly  or  indirectly  for  the  loan  of 
money,  wares,  merchandise,  or  other  commodities  whatever,  above  the  value 
of  five  pounds  for  the  forbearance  of  one  hundred  pounds  for  one  year  or 
more  for  that  rate,  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  time. 
But  it  will  be  seen  that  the  interest  mentioned  in  this  statute  was  to  be  col- 
lected upon  a  sum  of  money,  and  therefore  it  has  been  held  that,  if  the  loan 
is  of  any  chattels,  it  cannot  come  within  the  statute,  unless  those  chattels 
are  estimated  as  being  worth  a  specified  sum  of  money,  and  the  promise  to 
repay  is  to  pay  in  chattels  which,  at  the  time  of  payment,  shall  be  equal  in 
value  to  the  chattels  loaned  at  the  time  of  the  loan,  together  with  a  sum 
added  thereto  which  must  be  in  excess  of  the  legal  rate  of  interest.  As  w© 
shall  hereafter  see,  it  is  one  of  the  essential  elements  of  usury  that  the  lender 
shall,  beyond  all  question,  be  a  gainer  by  the  transaction;  or,  in  other  words, 
that  the  sum  which  he  has  loaned  shall  be  repayable  absolutely,  together 
with  usurious  interest.  Hence,  if  a  man  were  to  loau  corn  or  livestock  of 
the  value  of  one  hundred  pounds,  to  be  repaid  within  a  year  with  other  corn 
or  livestock  of  the  value  of  one  hundred  and  ten  pounds,  the  transaction 
would  necessarily  be  usurious,  because  there  could  be  no  question  that  the 
lender  must  gain  more  than  five  pounds  upon  the  hundred.  If,  on  the  other 
hand,  the  loan  is  of  a  hundred  bushels  of  corn,  or  of  one  hundred  head  of 
sheep,  for  which,  at  the  end  of  the  year,  one  hundred  and  ten  bushels  of  corn, 
or  one  hundred  and  ten  head  of  sheep,  are  to  be  paid,  he  may  lose,  though 
the  promise  of  payment  is  performed,  because  the  larger  quantity  or  number 
of  grain  or  sheep  at  the  time  of  payment  may  be  less  valuable  than  was  tho 
smaller  quantity  or  number  at  the  time  of  the  loau.  Hence,  the  decisions 
under  statutes  similar  in  form  to  that  of  Anne  agree  that  the  loan  of  chat- 
tels to  be  repaid  in  cliattels  of  like  character,  though  of  greater  number  or 
quantity,  cannot  be  usurious,  if,  owing  to  fluctuations  in  value,  it  may  hap- 
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pen  that  the  nnmher  or  qaantity  to  be  repaid  may  be  of  less  value  at  th« 
time  of  payment  than  were  the  chattels  loaned  at  the  time  of  the  loan: 
Cummmg$  v.  Williamn,  4  Wend.  679;  Hall  r.  Haggarl,  17  Wend.  280;  Firtl 
Hat.  Bank  y.  Ovoen,  23  Iowa,  185;  Dry  Dock  Bank  v.  American  etc  T.  Co.,  3 
N.  Y.  344;  Bull  v.  Bice,  5  N.  Y.  315;  Spencer  v.  Tilden,  5  Cow.  144;  Holmx* 
T.  Wetmore,  6  Cow.  149;  Hamlin  v.  Fitch,  Kirby,  260;  Morrison  ▼.  McKin- 
non,  12  Fla.  552,  559;  Emterlin  v.  By  lander,  59  Ga.  292.  In  some  of  the 
states  statutes  defining  usury  have  omitted  the  wonh  "  wares,  merchandise, 
and  other  commodities"  mentioned  in  the  statute  of  Anne,  and  where  this  is 
the  case  there  can  be  no  question,  independently  of  the  authorities  already 
cited,  that  a  transaction  cannot  be  usurious  unless  the  loan  is  for  money: 
Marshall  v.  Bice,  85  Tenn.  502. 

The  Third  Essential  is  that  the  Principal  Sum  Loaned  thall  be  BepayabU 
Absolutely:  Long  v.  Wharton,  3  Keb.  304;  BeddiniifieUi  v.  Ashley,  Cro.  Eliz. 
741;  Dowdall  v.  Lenox,  2  Edw.  Ch.  267.  If  it  is  payable  upon  some  con- 
tiugency  which  may  not  happen,  and  which  really  exposes  the  lender  to  the 
hazard  of  losing  his  loan,  then  the  transaction  is  not  usurious,  though  the 
interest  reserved  is  in  excess  of  that  allowed  by  law,  as  where  one  loans 
money  upon  a  ship  on  such  conditions  that  if  it  is  lost  within  three  years 
he  is  to  lose  such  money:  Thorndike  ▼.  Stone,  11  Pick.  183;  or  stipulates 
that  the  loan  need  not  be  repaid  until  "  United  Pipe  Line  certificates  are 
worth  in  the  open  market  $1.15  per  barrel":  Truhy  v.  Mosgrove,  118  Pa. 
St.  89;  4  Am.  St.  Rep.  575.  The  contingency  selected  may  be  so  improb« 
able  as  to  convince  the  court  or  the  jury  that  there  was  no  real  hazard,  and 
that  the  repayment  of  the  loan  was  made  subject  to  the  improbable  con< 
tingency  merely  to  escape  the  statute  against  usury.  Where  such  is  the 
case  the  transaction  will  be  treated  as  usurious:  Burtons  case,  5  Rep.  70; 
Mason  v.  AMy,  3  Salk.  390;  Button  v.  Doionhnm,  Cro.  Eliz.  643;  Pike  v. 
Ledwell,  5  Esp.  164;  Dowdall  v.  Lenox,  2  Edw.  Ch.  267;  CoUon  v.  Dunham, 
2  Paige,  267.  It  has  been  said  not  to  be  "  necessary  that  the  agreement  be 
to  repay  in  money":  27  Am.  &  Eng,  Ency.  of  Law,  925.  This  must,  how- 
ever, be  understood,  in  connection  with  what  we  have  said  in  the  preceding 
paragraph,  to  wit:  that  a  transaction  cannot  be  usurious  if,  as  its  result, 
the  lender  may  not  be  a  gainer.  If,  for  a  loan  of  one  hundred  pounds,  the 
borrower  were  to  agree  to  repay  at  the  end  of  a  year  in  property  or  ser- 
vices to  be  of  a  value  greater  than  one  hundred  and  five  pounds,  the  trans- 
action would  be  usurious  umler  the  statute  of  Anne,  for  the  lender  must 
make  an  unlawful  profit,  but  if,  iu  return  for  such  a  loan,  the  borrower  were 
to  agree  to  repay  in  specified  property  or  services  which  might,  at  the  time 
of  payment,  be  of  less  value  than  one  hundred  pounds,  the  trausactioa 
would  not  be  usurious,  because  the  lender  might  lose,  rather  tiian  gain, 
thereby.  There  are,  it  is  true,  some  American  decisions  involving  stipula- 
tions on  the  part  of  a  borrower  to  repay  the  principal  in  specified  property, 
or  to  pay  for  the  use  of  the  principal  in  specified  services,  and  which, 
because  of  the  great  value  of  the. property  or  services,  resulted  in  decisions 
declaring  the  transactions  in  question  to  be  usurious:  LindUy  v.  Shai-p,  7 
T.  B.  Mon.  248;  Woodard  v.  Fitzpatrick,  9  Dana,  121;  T/iorpe  v.  Bicks,  1 
Dev.  &  B.  Eq.  613;  Hamer  v.  Harrell,  2  Stew.  &  P.  323;  McOinnis  v.  Hart, 
4  Bibl),  327;  Buhardson  v.  Brown,  3  Bibb,  207;  but  we  are  persuaded  that 
these  decisions  were  due  to  the  belief,  on  the  part  of  the  court,  that  the 
parties  were  not  acting  in  good  faith,  and  were  attempting  to  put  in  an 
innocent  form  dealiu<:s  by  which  they  intended  to  accomplish  a  guilty 
object.     All  persons  must  be  at  liberty  to  sell  their  property  or  their  ser< 
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vi'cea  at  such  prices  as  to  them  shall  seem  proper  and  expedient,  and 
certainly  the  transaction  is  not  dependent  for  its  validity  upon  the  question 
whether  it  turns  out  that  the  purchaser  realizes  a  greater  profit  than  he 
was  permitted  to  stipulate  for  on  a  loan  of  money. 

The  Fourth  and  Last  Essential  is  that  Some  Thing  must  be  Exacted  for  tl\e 
Use  of  a  Loan  in  excess  of  what  is  allowed  by  law.  If  the  contract  of  the 
parties  is  that  the  borrower  shall  pay  a  certain  amount  of  interest,  a  mere 
inspection  of  the  statutes  of  the  state  will  determine  whether  the  amount 
to  be  gained  by  the  loan  is  such  as  to  render  it  usurious  or  not.  It  is 
undoubtedly  advantageous  to  the  lender  to  have  his  interest  in  advance,  or- 
to  have  it  payable  at  frequent  intervals,  and  compounded,  if  such  payment 
is  not  made,  and  hence  the  question  has  arisen  whether  he  can  exact  these 
advantages  without  offending  against  the  law  of  usury. 

Interest  Payable  at  Frequently  Recurring  Periods. — The  interest  specified 
in  these  statutes  is  usually  designated  as  a  certain  rate  per  annum.  This 
has  never,  so  far  as  we  are  aware,  been  considered  either  as  forbidding 
loans  for  a  short  period  of  time,  nor  as  requiring  that  interest  shall  be  com- 
puted at  yearly  intervals  only.  On  the  contrary,  it  is  well  settled  that 
interest  may  be  made  payable  semi-annually,  or  quarterly,  or  at  such 
recurring  periods  as  may  receive  the  assent  of  the  parties:  Goodrich  v.  Bey- 
tioUls,  31  111.  490;  83  Am.  Dec.  240;  Cook  v.  CourtrigU,  40  Ohio  St.  248;  48 
Am.  Rep.  681;  Tallman  v.  Trusdell,  3  Wis.  443;  Mowry  v.  Shumnay,  44 
Conn.  493;  Movn-y  v.  Bishop,  5  Paige,  98;  Haioley  v.  Howell,  60  Iowa,  79; 
Meyer  v.  Muscatine,  1  Wall.  384;  Ragan  v.  Day,  46  Iowa,  239;  Barnes  v. 
Worlich,  Cro.  Jac.  25;  Brown  v.  Vandyke,  8  N.  J,  Eq.  798;  55  Am.  Dec. 
250;  Hatch  v.  Douglas,  48  Conn.  116;  40  Am.  Rep.  154. 

Interest  in  Advance. — There  has  been  some  question  whether  a  paying, 
or  agreeing  to  pay,  interest  in  advance  is  not  usurious,  and  some  judicial 
intimation  that  it  is  so  in  principle,  and,  that  if  it  is  to  be  permitted,  it 
must  be  confined  to  commercial  paper  falling  due  within  a  comparatively 
short  time:  Hogan  v.  Hensley,  22  Ark.  413;  Insurance  Co.  v.  Carpenter,  40 
Ohio  St.  260.  There  is,  however,  no  doubt  that  interest  may  be  received 
in  advance,  or  that  the  lender  may  stipulate  for  its  payment  at  certain 
periods  in  advance,  and  that  the  transaction  cannot  be  deemed  usurious 
because  part  or  all  of  the  interest  to  accrue  upon  the  note  before  its  matu- 
rity is  paid,  or  agreed  to  be  paid,  in  advance:  Fleckers,  United  States  Bank, 
8  Wheat.  338;  Lloyd  v.  Williams,  2  W.  Black.  792;  Auriol  v.  Thomas,  2 
Term  Rep.  52;  Marsh  v.  Marlindule,  3  Bos.  &  P.  154;  Vahlberg  v.  Keaton,  51 
Ark.  534;  14  Am.  St.  Rep.  73;  English  v.  Smock,  34  Ind.  115;  7  Am,  Rep. 
215;  Mackenzie  v.  Flannery,  90  Ga.  590;  Telford  v.  Garrels,  31  111.  App. 
441;  Maxtcell  v.  Willitt,  49  111.  App.  564;  Fowkr  v.  Equitable  Trust  Co., 
141  U.  S.  384;  National  Bank  v.  Smoot,  2  McAr.  371;  Telford  y.  Oarrels, 
132  111.  550;  Parker  v.  Cousins,  2  Gratt.  372;  44  Am.  Dec.  388;  Bank  of 
Newport  v.  Cook,  60  Ark.  288;  ante,  p.  171;  Bajik  of  Ulica  v.  Phillips,  3 
Wend.  408;  Stuhbling  v.  Bank,  5  Rand.  132;  Ticinic  Bank  v.  Johnson,  31  Me. 
414;  Manhattan  Co.  v.  Osgood,  15  Johns.  162;  New  York  etc.  Ins.  Co.  v.  Sturges, 
2  Cow.  664;  State  Bank  v.  Hunter,  1  Dev.  100;  Thornton  v.  Bank  of  Wash- 
ington, 3  Pet.  40;  Rose  y.  Munford,  36  Neb.  148;  McOill  v.  Ware,  4  Scam. 
21.  The  computation  of  interest  in  advance  may,  however,  be  upon  such 
basis  as  to  render  the  transaction  usurious,  as  where  the  borrower  is  charged 
interest  at  the  rate  of  ninety  days  for  a  quarter  of  a  year:  Bank  of  Ulica  v. 
Wager,  8  Cow.  398;  Utica  Ins,  Co.  V.  Tilman,  1  Wend.  555;  except  where, 
by  statute  or  the  decisions  of  the  courts,  this  mode  of  computation  is  per- 
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missible.  Generally,  the  use  of  Rowlett'a  Tables  in  computation,  by  which 
a  month  is  deemed  to  contain  but  thirty  days,  and  a  year  but  three  hun- 
dred and  sixty  days,  is  treated  as  innocent,  unless  it  appears  that  an  intent 
existed  to  exact  usurious  interest:  Planters'  Bank  v.  Snodgrasa,  4  How. 
(Miss.)  573;  Parkei-  v.  Cousins,  2  Gratt.  372;  44  Am.  Dec.  388;  Agricultural 
Bankv.  Bissell,  12  Pick.  586;  Planters'  Bank  v.  Bass,  2  La.  Ann.  430.  The 
fact  that  interest  is  payable  before  the  borrower  receives  the  money  is  not 
necessarily  conclusive  evidence  of  usury.  If  the  money  is  ready  for  him, 
and  his  failure  to  receive  it  is  due  to  his  own  act  or  neglect,  the  transaction 
is  lawful:  Hose  v.  Mun/ord,  36  Neb.  148.  If,  on  the  other  hand,  the  note 
has  been  antedated  for  the  purpose  of  entitling  the  lender  to  a  greater 
profit  than  the  law  allows  him  for  the  time  it  is  used  by  the  borrower,  the 
transaction  is  usurious:    IVilliams  v.  Williams,  15  N.  J.  L.  255. 

Compound  Interest. — If  interest  is  not  paid  when  due  it  is  then  a  debt  of  sub- 
stantially the  same  nature  as  the  principal,  and,  for  a  forbearance  to  enforce 
its  immediate  payment,  the  debtor  may  agree  to  pay  lawful  interest  upon  it. 
Agreements  after  interest  has  become  due  that  interest  shall  thereafter  be 
paid  upon  it:  Harjer  v.  Blake,  16  Neb.  12;  Fultz  v.  Davis,  26  Gratt.  903;  Craig 
y.  McCuUoch,  20  W.  Va.  148;  Pindall  v.  Bank  of  Marietta,  10  Leigh,  481;  as 
well  as  stipulations  in  notes  or  other  writings  that,  if  the  interest  therein 
agreed  to  be  paid  is  not  paid  when  due,  that  it  shall  become  a  part  of  the  prin- 
cipal and  bear  like  interest  are  not  forbidden  by  the  laws  against  usury: 
Columbia  Co.  v.  King,  13  Fla.  451;  Scott  r.  Saffold,  37  Ga.  384;  Fitzhughv.  Me. 
Pherson,  3  Gill.  408;  Quimby  v.  Cook,  10  Allen,  32;  Hale  v.  Hale,  1  Coldw. 
233;  78  Am.  Dec.  490;  Forbes  v.  Cantfield,  3  Ohio,  18;  Hawley  v.  Hotoell,  60 
Iowa,  79;  Case  v.  Fish,  58  Wis.  56;  Ginn  v.  New  England  etc.  Co.,  92  Ala.  135; 
Bowman  v.  Neely,  151  111.  37;  Telford  v.  Garrels,  31  111.  App.  441;  Telford 
V.  Garrels,  132  111.  550;  Oilmore  v.  Bissell,  124  111.  488;  Gilmore  v.  Bissell, 
24  111.  App.  481;  Steioartv.  Petree,  55  N.  Y.  621;  14  Am.  Rep.  352;  Oliver  v. 
Decatur,  4  Cranch  0.  C.  461;  Pinckard  v.  Ponder,  6  Ga.  253;  Taylor  v.  Hie- 
stand,  46  Ohio  St.  345;  Lewis  v.  Paschal,  37  Tex.  319;  Bledsoe  v.  Nixon,  69 
N.  C.  89;  12  Am.  Rep.  642;  Woods  v.  Rankin,  2  Heisk.  46.  Upon  each  of 
these  topics  there  is  some  contrariety  of  judicial  opinion.  If  interest  has 
already  become  due,  there  is  no  question  that  the  debtor  is  under  a  present 
obligation  to  pay  it,  and  that  he  may,  on  a  settlement,  either  pay  it  in 
money  or  give  a  new  interest-bearing  obligation  for  the  interest  alone  or  for 
the  amount  of  his  debt  with  the  accrued  interest:  McGovern  v.  Union  etc 
Co.,  109  111.  151;  Broim  v.  Brent,  1  Hen.  &  M.  3;  Young  v.  Hill,  67  N.  Y. 
162;  23  Am.  Rep.  99;  Dickson  v.  Surginer,  3  Brev.  417;  Barbour  v.  Tomp* 
kins,  31  W.  Va.  410;  Hager  v.  Blake,  16  Neb.  12;  Stewart  v.  Petree,  55  N.  Y. 
621;  14  Am.  Rep.  352;  Wallis  v.  Leliman,  36  Ark.  569;  Grider  v.  Driver, 
46  Ark.  50;  Reiser  v.  Decker,  29  Neb.  92.  If  interest  has  been  for  some  time 
in  default  it  is  evident  that  the  borrower  has  not  done  as  he  agreed  to  do, 
and  that  some  injury  may  have  resulted  to  the  lender  on  that  account,  and 
the  latter  as  a  condition  for  further  forbearance  may  insist  that  interest 
shall  be  paid  upon  the  interest  then  in  default  from  the  time  it  became  due 
according  to  the  terms  of  the  note  or  other  obligation.  If,  however,  there 
has  been  no  agreement  to  pay  interest  upon  interest,  there  is  no  legal  obli- 
gation to  do  so  existing  against  the  borrower,  and,  if  the  lender  exacts  it, 
he  receives  more  than  he  is  in  law  entitled  to.  Some  of  the  decisions  a£5rm 
that  the  borrower  is  under  a  moral  obligatFon  to  pay  interest  on  the  inter- 
est which  he  failed  to  pay  when  it  became  due,  and,  therefore,  if  he  chooses 
to  recognize  this  obligation  and  to  pay  such  interest  on  interest  or  to  give 
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a  new  note  of  which  it  is  a  part  of  the  consideration,  that  the  transaction  is 
not  usurious  nor  without  a  sufficient  consideration  to  support  it:  Camp  v. 
Bates,  11  Conn.  487;  Dyar  v.  Slingerland,  24  Minn.  267;  Qilmore  v.  Bissell, 
124  111.  488;  Telford  v,  Oarrela,  132  111.  654.  The  better  opinion,  in  our 
judgment,  is,  that,  after  interest  has  become  due,  any  agreement  attempting 
to  allow  or  provide  for  the  payment  of  interest  upon  it  for  any  part  of  the 
time  it  has  been  in  default  and  prior  to  the  making  of  the  agreement,  must 
be  regarded  either  as  usurious  or  as  not  being  supported  by  any  valid  con- 
sideration, and,  therefore,  as  nonenforceable:  Stanshury  v.  Stansbui-y,  24 
W.  Va.  634;  Krame  v.  Pope,  78  Tex.  478;  Young  v.  Hill,  67  N.  Y.  162;  23 
Am,  Rep.  99;  yVard  v.  Brandon,  1  Heisk.  490;  Banks  v.  McGlellan,  24  Md. 
82;  87  Am.  Dec.  594.  While  the  decisions  all  concede  that  an  agreement 
after  interest  has  become  due  that  it  shall  thereafter  bear  interest  as  con- 
sideration of  the  forbearance  to  enforce  payment,  is  neither  usurious  nor 
without  consideration,  many  of  the  courts  refuse  to  enforce  agreements 
made  in  advance  of  such  default  to  pay  interest  upon  interest.  These  decis- 
ions do  not  rest  upon  the  ground  that  the  agreement  in  the  note  or  other 
instrument  that  the  interest  therein  stipulated  for  shall  be  compounded 
if  not  paid  when  it  shall  become  due  is  usurious,  but,  rather,  upon  the 
ground  that  it  is  against  public  policy  to  enforce  such  an  agreement.  They 
do  not  declare  the  instrument  void  or  otherwise  subject  to  the  penalties  of 
usury,  but  they  do  refuse  to  award  interest  upon  interest:  Van  Benschoolen 
V.  Lawaon,  6  Johns.  Ch.  313;  10  Am.  Dec.  333;  Young  v.  Hill,  67  N.  Y. 
162;  23  Am.  Rep.  99;  Hochmark  v.  Richler,  16  Col.  263;  Quackenhush  v. 
Leonard,  9  Paige,  334;  Rose  v.  Munford,  36  Neb.  148;  Mathews  v.  Toogood, 
23  Neb.  536;  8  Am.  St.  Rep.  141;  Henry  v.  Flagg,  13  Met.  64.  Some  of 
the  cases  undertake  to  make  a  distinction  between  an  agreement  to  com- 
pound interest  and  an  agreement  to  compound  it  if  it  shall  not  be  paid  at 
the  time  agreed  upon,  and,  while  refusing  to  enforce  agreements  of  the  for- 
mer character,  concede  full  effect  to  those  of  the  latter:  Cox  v.  Brookshire, 
76  N.  C.  314;  Bledsoe  v.  Nixon,  69  N.  0.  89;  12  Am.  Rep.  642. 

Pai-ol  Agreements. — The  note  or  other  obligation  taken  by  the  lender 
may  not  stipulate  for  illegal  interest,  and  yet  the  loan  may  have  been  in- 
duced by  a  contemporaneous  parol  agreement  for  such  interest,  and  the 
question  will  probably  arise  whether  a  note  innocent  on  its  face  can  be  shown 
to  be  usurious  by  parol  evidence.  There  are  a  few  decisions  affirming  that 
it  can,  or,  more  properly  speaking,  that  a  parol  promise  which  accompanied 
and  was  in  the  minds  of  the  parties  a  portion  of  the  transaction,  can  be 
proved  for  the  purpose  of  establishing  its  usurious  character:  Atwood  v. 
Whiltesey,  2  Root,  37;  Willard  v.  Reeder,  2  McCord,  369;  Morton  v.  RjUher- 
ford,  18  Wis.  298.  Of  course  there  are  many  instances  in  which  usury  may 
be  established  by  parol  evidence,  as  where  the  evidence  tends  to  prove  either 
the  actual  payment  of  usury  for  the  purpose  of  procuring  the  loan  or  for- 
bearance, or  that  a  note  was  antedated,  or  that  a  separate  written  obliga- 
tion given  by  the  borrower  to  the  lender  represented  interest  agreed  to  ba 
paid  by  the  former  to  the  latter  in  excess  of  the  rate  permitted  by  law:  Wood 
V.  Cuthhertson,  3  Dak.  328;  Clark  v.  Badgley,  8  N.  J.  L.  233;  Glisson  v. 
Newton,  1  Hayw.  (N.  C.)  336;  1  Am.  Dec.  559.  But,  where  the  promise  is 
by  parol,  a  written  obligation  cannot  be  rendered  usurious  by  evidence  of 
it.  In  such  a  case  the  usury  can  be  established  only  by  evidence  of  th« 
actual  reception  by  the  lender  of  the  excessive  interest:  Koehler  v.  Dodge, 
31  Neb.  328;  28  Am.  St.  Rep.  518;  Stein  v.  Swensen,  44  Minn.  218;  Butter- 
field  v.  Kidder,  8  Pick.  512;  Allen  v.  Turnliam.  83  Ala.  323;   Van  Beil  v. 
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Fordney,  79  Ala.  7G;  and  in  some  instances  this  alone  is  not  sufficient  for 
■uch  payments,  especially  if  pursuant  to  a  promise  of  the  debtor  made  after 
the  original  loan,  and  being  therefore  without  consideration,  may  be  re- 
garded merely  aa  amounts  for  which  iie  is  entitled  to  be  credited  in  any  final 
or  other  settlement  between  him  and  his  creditor:  Van  Bed  v.  Fordney,  79 
Ala.  76;  Allen  v.  THrnham,  83  Ala.  323. 

V an kvriES— Agreement  to  Pay  Must  be  Absolute.— The  sum  paid  or  agreed 
to  be  paid  in  excess  of  legal  interest  must  be  for  the  use  or  forbearance 
of  a  loan,  and  the  contract  between  the  borrower  and  the  lender  must  be 
such  that  the  former  has  not  the  privilege  of  relieving  himself  from  pay- 
ment by  the  doing  of  some  act  which  he  has  reserved  to  himself  a  right  to 
do  by  the  terms  of  his  agreement.  *'  Where,  by  the  terms  of  a  contract, 
the  party  can  discharge  himself  by  paying  the  real  amount  due,  the  trans- 
action  is  not  obnoxious  to  the  statute  against  usury" :  Laiorence  v.  Cowlea, 
13  111.  579.  "For,  wherever  the  debtor  by  the  terms  of  the  contract  can 
avoid  the  payment  of  the  larger  by  the  payment  of  the  smaller  sum  at  an 
earlier  day,  the  contract  is  not  usurious,  but  conditional,  and  the  larger 
■um  becomes  a  mere  penalty.  To  constitute  usury  the  obligation  to  pay 
more  than  the  legal  rate  must  be  absolute  upon  the  face  of  the  transaction" : 
Moore  v.  Hylton,  1  Dev.  Eq.  433.  The  cases  presenting  this  question  have 
usually  involved  transactions  in  which  the  borrower  has  agreed  to  pay  a 
rate  of  interest  not  forbidden  by  law,  but  has  stipulated  that,  in  the  event 
of  his  not  making  payment  at  the  time  specified,  then  that  the  obligation 
shall  bear  a  higher  rate  of  interest,  either  from  such  default  or  from  the 
date  of  its  execution,  or  that  some  specific  sum  shall  be  paid  in  addition  to 
the  principal  and  interest  stipulated  for.  In  these  cases,  if  the  borrower 
can  make  the  payment  at  the  time  be  has  agreed  to  make  it,  he  can  exon- 
erate  himself  from  the  payment  of  the  additional  sum,  or  from  the  liability 
to  have  his  obligation  bear  a  higher  rate  of  interest  before  or  after  its 
maturity,  as  the  case  may  be.  The  transaction,  therefore,  is  not  necessarily 
usurious,  but  may  be  shown  to  be  so  by  any  evidence  sufficient  to  satisfy 
the  jury,  or  the  court  performing  the  functions  of  a  jury,  that  the  real 
object  of  the  parties  weis  to  secure  usurious  interest.  The  additional 
Bum  or  interest  may  be  regarded  as  a  penalty  inserted  in  the  agreement  for 
the  purpose  of  inducing  a  prompt  and  faithful  compliance  with  its  terms  by 
the  borrower,  in  which  event  it  is  clearly  not  usurious,  or  it  may  not  have 
been  intended  for  this  purpose,  but  may  be  stipulated  for  upon  the  express 
or  implied  understanding  that  the  borrower  will  make  default  and  thus 
subject  himself  to  the  payment  of  the  penalty,  in  which  event  it  is  neces- 
sarily usurious.  The  fact  that  the  obligation  is  made  payable  very  soon 
after  it  is  entered  into,  and  at  a  time  when  there  was  no  reasonable  antici- 
pation that  the  debtor  would  be  able  to  make  such  payment  and  to  thus 
avoid  the  penalty,  naturally  gives  rise  to  the  suspicion  that  it  was 
not  the  prompt  payment  of  the  loan,  but  the  additional  penalty,  which 
was  the  object  of  the  stipulation.  If,  aa  a  result  of  the  whole  trans- 
action, its  object  appears  to  have  been  to  obtain  a  profit  in  excess  of  that 
allowed  by  law,  it  must  be  pronounced  usurious:  Banner  v.  Smith,  89  111. 
123;  31  Am.  Rep.  70;  Carroll  County  Sav.  Bank  v.  Strother,  28  S.  C.  504;  Pike 
V.  Crisl,  62  111.  461;  Osborn  v.  McCowen,  25  III.  218.  If,  on  the  other  hand, 
it  appears  to  have  been  a  penalty  designed  to  procure  prompt  compliance 
with  the  agreement  or  obligation,  it  must  be  held  not  to  be  usurious;  and 
this  is  the  view  which  has  been  taken  of  transactions  of  this  rhnracter  in 
almost  every  instance  in  which  they  have  been  presented  for  judicial  con- 
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sideration:  Cutler  v.  How,  8  Mass.  257;  Goioer  v.  Carter,  3  Iowa,  244;  66 
Am.  Deo.  71;  Horn  v.  Nash,  1  Iowa,  204;  63  Am.  Dec.  437;  Rogers  v.  Sam,' 
pie,  33  Miss.  310;  69  Am.  Dec.  349;  FMer  v.  Anderson,  25  Iowa,  88;  95 
Am.  Dec.  761;  Osborn  v.  McCowen,  25  III.  218;  Gambril  v.  Hose,  8  Blackf. 
140;  44  Am.  Dec.  760;  Lloyd  v.  Sa>U,  4  Pet.  225;  Mackenzie  v.  Flannery,  90 
Ga.  590;  Ramsey  v.  Morrison,  39  N.  J.  L.  591;  Weyrich  v.  Hohelman,  14  Neb. 
432;  Basav.  Patterson,  68  Miss.  310;  24  Am.  St.  Rep.  279;  Upton  v.  0' Donahue, 
32  Neb.  565;  ^wrion's  cas«,  5  Rep.  68;  Folgery.  Edwards,  1  Cowp.  112;  Oarnet 
V.  Ferot,  1  Camp.  133;  Gould  v.  RisJiop  Hill  Colony,  35  111.  324;  Downey  v. 
Beach,  78  111.  53;  Fisher  v.  Otis,  3  Piim.  78;  Call  v.  iScott,  4  Call,  402;  Wilson 
V.  Dean,  10  Iowa,  432;  Moore  v.  Hyllon,  1  Dev.  Eq.  429;  Campbell  v.  Shields, 
6  Leigh,  517;  Conrad  v.  Gibbon,  29  Iowa,  120.  Contra,  Carrol  County  Sav.  Bank 
V.  Strother,  28  S.  0.  504.  There  are  decisioas  which  refuse  to  give  eflfect  to 
agreements  of  the  character  here  in  question,  not  upon  the  ground  that  they 
are  usurious,  but  because,  in  the  opinion  of  the  court,  they  undertake  to  fix 
and  liquidate  the  damages  to  result  from  the  breach  of  a  contract  in  cases 
where  the  law  does  not  permit  such  liquidation,  but  restricts  the  parties  to 
the  damages  actually  suffered,  or  to  such  as  are  presumed  by  law  to  flow 
from  such  a  breach:  Mason  v.  Callender,  2  Minn.  350;  72  Am.  Dec.  102; 
Fugua  v.  Carriel,  Minor,  170;  12  Am.  Dec.  46;  Martin  v.  Lennon,  19  Minn.  73. 

In  some  of  the  states  the  practice  of  exacting  an  agreement  that,  in  the 
event  of  the  nonpayment  of  an  obligation  at  its  maturity,  it  shall  bear  a 
rate  of  interest  in  excess  of  that  allowed  by  law,  has  attracted  legislative 
attention  and  condemnation,  and  resulted  in  statutes  forbidding  agreements 
of  this  character  by  declaring  them  to  be  usurious:  Barton  v.  Farmers'  Nat. 
BanTi,  Y2.1  111.  355. 

Expenses  of  Collections. — Within. the  principle  that  a  penalty  or  exaction 
from  which  a  borrower  may  relieve  himself  by  performing  his  agreement  to 
repay  the  loan  at  the  time  stipulated  is  not  usurious  fall  all  agreements  to 
pay  the  expenses  of  collection  in  the  event  of  default  in  the  note  or  other 
obligation.  It  is  an  almost  universal  practice  to  insert  stipulations  in  mort- 
gages of  real  or  persoaal  property  that  in  the  event  of  a  default  in  the  pay- 
ment of  the  principal  or  interest,  giving  rise  to  a  suit  for  foreclosure,  the 
creditor  shall  be  entitled  to  recover  as  costs  of  such  suit  his  reasonable  attor- 
ney's fees,  which  are  sometimes  designated  and  sometimes  left  to  be  fixed 
by  the  court;  and,  even  when  no  mortgage  or  other  security  is  taken,  the 
note  or  other  obligation  given  by  the  borrower  often  provides  for  the  recov- 
ery of  some  percentage  or  other  amount  to  pay  the  attorney's  fees  of  the 
lender  in  any  suit  he  may  have  brought.  Such  stipulations  and  all  others, 
the  object  of  which  is  merely  to  secure  the  creditor  from  loss  by  reason  of 
the  default  of  the  debtor  and  the  consequent  resort  to  legal  proceedings 
with  the  resulting  expenditures,  are  not  usurious:  Weat/ierby  v.  Smith,  30 
Iowa,  131;  6  Am.  Rep.  663;  Bank  of  Commerce  v.  Fuqua,  11  Mont.  285;  23 
Am.  St.  Rep.  461;  Williams  v  Flowers,  90  Ala,  136;  24  Am.  St.  Rep.  772; 
Munter  v.  Linn,  61  Ala.  492;  Miner  v.  Paris  Exchange  Bank,  53  Tex,  559. 
Churchman  v.  Martin,  54  Ind.  .380;  Billingsley  v.  Dean,  11  Iiid.  331;  34  Am. 
St,  Rep.  99;  Malzenbaugh  v.  Troup,  36  111.  App.  261;  Dorsey  v.  Wolff,  142 
111.  589;  Farmers  etc.  Bank  v.  Barton,  21  111.  App.  403;  Smith  v.  Silvers,  32 
Ind.  321;  Gaar  v.  Louisville  etc.  Co.,  11  Bush,  180;  21  Am.  Rep.  209;  First 
Nat.  Bank  v,  Canatsey,  34  Ind,  149;  Athena  Nat.  Bank  v,  Danforth,  80  Ga, 
55;  Haldemanv.  Massachusetts  etr.  Ins.  Co.,  120111.  390;  Barton  v.  Farmers' 
etc.  Bank,  122  111.  352;  Shelton  v,  AuUman  etc.  Co.,  82  Ala.  315;  Duluth  etc 
Co.  v.  Klordahl,  55  Minn.  341;  Johnston  H.  Co.  v.  Clark,  30  Minn.  308. 
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Contingrnt  RiijJd  to  Excessive  Tnterrst  or  Profit.  — The  cases  to  which  we  have 
referred,  asserting  that  a  penalty  or  additional  sum  in  excess  of  legal  inter* 
est  exacted  of  the  borrower  under  certain  contingencies  which  he  may  avoid 
by  not  making  default  in  liis  obligation  are  not  usurious,  must  not  be  under- 
stood as  applying  to  other  contingencies  in  which  such  excess  may  become 
due  from  him,  and  the  happening  or  nonhappening  of  which  is  not  within 
his  control.  If  a  lender  has  stipulated  for  the  liighest  rate  of  interest,  and 
has  also  exacted  a  further  stipulation  that  upon  the  happening  of  a  specified 
contingency,  though  its  occurrence  may  be  uncertain,  he  shall  have  some 
otlier  thing  of  value,  yet  if  he,  whether  the  contingency  happens  or  not,  U 
entitled  to  the  principal  of  his  loan  and  such  interest  as  may  accrue  upon 
it,  the  exaction  of  the  additional  stipulation  which  may  result  to  his  bene- 
fit is  usurious:  Browne  v.  Vredenhurgh,  43  N.  Y.  195. 

There  are  Numerous  Ghargra  to  which  a  Borrower  may  he  Subjected,  and 
the  result  of  which  is  that  his  loan  will  cost  hiui  a  sum  in  excess  of  the  high- 
est legal  rate  of  interest,  which  are  not  usurious,  although  he  cannot,  even 
by  his  repayment  of  the  loan  at  the  time  and  in  the  manner  agreed  upon, 
relieve  himself  therefrom.  Chief  among  these  are  expenses  properly  at- 
tendant upon  the  loan.  The  lender  is  under  no  obligation  to  bear  these  or 
any  part  of  them.  Thus,  if  security  is  taken  for  the  repayment  of  the  loan, 
due  business  precaution  will  demand  that  an  examination  of  the  title  of  the 
intending  borrower  be  made,  and  that  counsel,  learned  in  the  law,  be  em- 
ployed to  advise  the  lender  whether  or  not  the  title  disclosed  by  such  exam- 
ination is  perfect  or  imperfect,  and  also  respecting  the  form  of  the  security 
to  be  taken.  The  lender  may  refuse  to  entertain  an  application  for  a  loan 
unless  the  expenses  incurred  for  these  purposes  are  paid,  or  agreed  to  be 
paid,  by  the  borrower,  and  their  payment  by  tlie  latter  does  not  reudor  the 
transaction  usurious:  Ooodtoin  v.  Bishop,  145  III.  421;  Ellenhogen  v.  Qriffey, 
65  Ark.  268;  Daley  v.  Minnesota  etc.  Co.,  43  Minn.  517;  Humphrey  v.  Mc- 
Cauley,  55  Ark.  143;  White  v.  Dwyer,  31  N.  J.  Eq.  40;  Dayton  v.  Moore, 
30  N.  J.  Eq.  543.  So,  if  the  lender  has  performed,  or  agreed  to  perform,  any 
service  for  the  borrower  which  is  a  proper  subject  for  compensation,  the  latter 
may  agree  to  compensate  it,  and  such  compensation  may  be  in  the  form  of 
interest  in  excess  of  that  allowed  by  law  where  the  only  transaction  between 
the  parties  is  a  mere  borrowing  and  lending  of  money:  Bridges  v.  Sheldon, 
]  8  Blatch.  507.  Where  it  is  claimed  that  a  sum  has  been  paid,  or  agreed  to  be 
paid,  to  a  lender  for  expenses  incurred  or  services  rendered  by  him,  whether 
the  transaction  is  usurious  is  a  question  to  be  determined  from  the  peculiar 
facts  of  each  particular  case.  If  the  services  or  expenses  are  shams,  or  such 
as,  according  to  the  usual  course  of  business  are,  or  ought  to  be,  rendered 
without  compensation,  or  if  the  compensation  exacted  is  wholly  dispropor- 
tionate to  the  services  rendered  or  the  expenses  incurred,  the  conclusion  iB 
warranted  that  the  attempt  to  compensate  them  is  nothing  more  nor  less 
than  an  attempt  to  conceal  a  usurious  intention.  If,  on  the  other  hand,  no 
such  intention  appears  the  transaction  is  innocent:  Swanstrom  v.  Balstad,  61 
Minn.  276,  though  the  services  are  such  as  the  lender  ought  ordinarily  to 
perform  for  hintself.  Thus  if,  when  applied  to  for  a  loan,  he  is  not  then 
able  to  make  it  because  he  has  not  the  requisite  funds  on  hand,  and  he 
explains  that  he  can  obtain  them  by  making  certain  exertions  or  sacri- 
fices which  he  would  not  otherwise  make,  and  the  applicant  for  the  loan 
thereupon  agrees  to  reimburse  the  lender  if  he  will  make  such  exertion  or 
sacrifice,  the  agreement  is  not  usurious,  though  the  borrower  is  also  to  pay 
for  the  loan  the  highest  rate  of  interest  allowed  by  law.     Hence  he  may 
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agree  to  pay  such  expenses  as  the  lender  will  incur  in  raising  the  money  for 
the  purpose  of  making  the  loan:  Atlanta  etc.  Co.  v.  Oioyer,  48  Ga.  11;  Eaton 
V.  Alger,  2  Abb.  App.  Dec.  5;  Miley  v.  Olin,  82  Ga.  312.  As  illustrations  of 
charges  which  may  be  made  by  and  for  the  benefit  of  the  lender,  and  the 
effect  of  which  may  be  to  niake  the  loan  cost  the  borrower  a  sum  in  excess 
of  the  legal  rate  of  interest  without  rendering  the  transactioiv  usurious,  may 
bo  mentioned  the  following:  A  commission  charged  for  accepting  and  pay- 
ing drafts  where  it  is  "a  reasonable  compensation  for  the  expense  and 
trouble  in  negotiating  the  business  in  relation  to  the  drafts":  Trotter  v. 
Curtis,  19  Johns.  ICO;  10  Am.  Dec.  211;  a  stipulation  in  favor  of  a  commis- 
sion merchant  to  loan  money  to  a  dealer  in  produce  and  other  commodities 
to  enable  him  to  carry  on  his  business  in  consideration  that  the  commission 
merchant  shall  have  the  privilege  of  tlie  care,  management,  and  sale  of  such 
commodities,  and  the  commissions  ordinarily  allowed  for  such  services: 
Matthews  v.  Coe,  70  N.  Y.  239;  26  Am.  Rep.  583;  a  guaranty  of  credit,  in 
consideration  that  the  person  whose  credit  was  guaranteed  should  pay  a 
commission  to  his  guarantor  of  two  and  one-half  per  cent  upon  the  amount 
of  the  advances  guaranteed:  More  v.  Howland,  4  Denio,  264,  208;  an  agree- 
ment that  a  person  should  take  a  conveyance  of  property,  pay  all  claims 
existing  against  it,  and  reconvey  it  upon  the  repayment  of  his  advances 
in  twelve  annual  installments,  and  should  receive  as  compensation  for  his 
services  the  sum  of  one  thousand  dollars:  Myers  v.  Williams,  85  Va.  621;  a 
charge  of  a  commission  for  becoming  an  accommodation  indorser:  Kitchel 
▼.  S'henck,  29  N.  Y.  515;  an  agreement  between  a  farmer  and  a  cot- 
ton broker  whereby  the  latter  advanced  money  to  raise  a  crop,  on  condi- 
tion that  in  addition  to  the  interest  to  be  paid  him  lie  was  to  have  the 
right  to  sell  such  cotton  as  might  be  raised  by  the  farmer,  or,  in  default 
thereof,  was  to  be  allowed  the  usual  and  customary  broker's  commis- 
sions on  such  bales  as  he  should  fail  to  ship:  Blackburn  v.  Hayes,  59  Ark. 
366;  a  similar  agreement  between  a  commission  merchant  in  Baltimore 
and  a  pork-packer  in  Peoria  by  which  the  former  advanced  moneys  to  the 
latter  to  be  repaid  with  interest,  and  reserved  the  right  to  a  commission  on 
the  products  which  the  pork -packer  would  ship  to  him,  and  also  a  like  com- 
mission on  that  part  of  those  products  which  were  not  sent  to  the  commis. 
eion  merchant  for  sale:  Cockle  v.  Flack,  93  U.  S.  344;  a  bonus  received  by 
an  agent  for  indorsing  the  note  given  by  the  borrower:  Davis  v.  Sloman,  27 
Neb.  877;  an  agreement  between  a  commission  merchant  and  a  grain  dealer 
that  moneys  should  be  advanced  by  the  former  to  the  latter  for  which  he 
should  pay  interest,  and  also  that  he  should  pay  the  merchant  a  stated  sum 
as  commissions  for  all  grain  purchased  with  the  money  borrowed,  whether 
the  borrower  sold  the  grain  through  the  commission  merchant  or  elsewhere: 
Morrisaey  v.  Broomal,  37  Neb.  766.  So  the  lender  may  stipulate  that  in 
addition  to  the  highest  legal  rate  of  interest  he  shall  be  allowed  a  certain  sum 
as  exchange  where  the  money  has  to  be  brought  from  or  sent  to  some  particu- 
lar place  and  the  exchange  merely  represents  the  expense  incurred  or  to  be 
incurred  in  making  such  transmission.  "  The  question  in  every  such  case 
depends  entirely  upon  the  fact  whether  the  exchange  is  stipulated  for  with 
a  corrupt  intent  to  evade  the  statute  against  usury  and  to  really  get  more 
interest  than  the  law  allows  to  be  taken  by  calling  it  an  exchange."  Where 
this  latter  purpose  is  the  real  one,  the  transaction  is  usurious,  and  where, 
on  the  other  hand,  the  stipulation  for  exchange  is  made  in  good  faith  and 
to  cover  necessary  expense  without  any  usurious  intent  the  transaction  is 
innocent:  Cornell  v.  Barnes,  26  Wis.  473;  Buckingham  v.  McLean,  13  How. 
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161,  171;  Andretos  v.  Pond,  13  Pet.  65,  80;  Merritt  v.  Benton,  10  Wend.  117 
Leev.  WaUmdge,  19  N.  Y.  134,  137,  142;  Hilei/  v.  Olin,  82  Ga.  312, 

Ej-actionH  for  Services  not  Rendered  to  the  Borrower. — In  all  of  the  caaea  to 
wliicli  we  have  referred  sup|)orting  agreements  by  which  a  lender  is  to  be 
allowed  some  thing  in  excess  of  the  legal  interest,  the  principle  underlying  the 
decisions  is,  that  the  extra  allowance  was  not  for  the  use  of  the  money  or  the 
forbearance  to  enforce  an  obligation,  but  was  for  some  service  to  the  advan- 
tage of  the  borrower  and  which  the  lender  was  under  no  obligation  to  perform 
for  him.  When  the  exaction  does  not  fall  within  this  principle  its  reserva- 
tion or  enforcement  cannot  be  treated  as  innocent  for  the  reason  that  it  canno* 
fairly  be  attributed  to  any  other  cause  than  the  granting  of  the  loan,  and 
must,  therefore,  be  deemed  a  profit  exacted  as  a  condition  precedent  to  such 
granting.  Hence,  if  a  borrower  does,  or  promises  to  do,  some  thing  of  value 
to  the  lender,  and  this  appears  to  have  been  a  condition  precedent  to  the 
loan  or  forbearance  and,  aside  from  it,  the  lender  is  to  receive  the  highest 
rate  of  interest  allowable,  this  extra  payment,  privilege,  or  thing  of  value  haa 
the  character  of  a  usurious  exaction  and  its  effect  is  the  same  as  if  the  lender 
had  directly  stipulated  for  the  payment  of  a  rate  of  interest  not  permitted 
by  the  statute.  As  illustrations  of  cases  falling  within  this  principle  we 
may  mention:  a  loan  granted  on  condition  that  the  borrower  shall  purchase 
of  the  lender  a  piece  of  land  at  an  exorbitant  price:  Earnest  v.  Hoskim,  100 
Pa.  St.  551;  a  condition  that  in  addition  to  the  legal  interest  the  lender 
should  receive  a  number  of  shares  of  stock  of  a  corporation:  Holliday  v, 
Lowry  B.  Co.,  92  Ga.  675;  an  agreement  between  a  railway  corporation  and 
a  national  bank  for  the  loan  of  a  large  sum  of  money,  accompanied  by  a 
verbal  stipulation  that  the  borrower  should  endeavor  to  secure  anotiier 
railway  corporation  as  a  depositor  with  the  bank,  and,  in  the  event  of  the 
failure  to  do  so,  that  the  bank  should  have,  in  lieu  of  such  deposit,  two  and 
a  half  per  cent  upon  the  amount  loaned  in  addition  to  legal  interest:  Union 
Nat.  Bank  v.  Louisville  etc.  Co.,  145  111.  208;  an  agreement  between  an 
insurance  corporation  and  a  borrower  that,  upon  the  granting  of  a  loan  to 
him,  he  should  take  out  a  policy  of  life  insurance,  the  lirst  premium  of 
which  should  be  paid  in  advance  out  of  the  moneys  loaned:  Natiowd  L.  Ins. 
Co.  V.  Harvfiy,  2  McCrary,  576;  Missouri  etc.  Ins.  Co.  v.  Kittle,  1  MsCrary, 
234;  an  agreement  that  the  borrower  will  deliver  to  the  lender  for  storage 
and  sale  on  commission  one  bale  of  cotton  for  each  ten  dollars  loaned,  or 
pay  as  liquidated  damages  one  month's  storage  and  the  customary  charges 
for  selling  on  the  numl)er  of  bales  not  delivered,  if  the  parties  had  no 
reasonable  expectation  that  the  borrower  would  be  able  to  deliver  the  stipu- 
lated number  of  bales:  Smith  v.  Lehman,  85  Ala.  394;  an  agreement  that 
the  lender  in  addition  to  legal  interest  should  be  entitled  to  commissions  on 
the  amount  of  his  advances:  Stark  v.  Sfierry,  6  Lea,  411;  40  Am.  Rep.  47; 
an  agreement  on  the  part  of  a  borrower  to  pay  all  taxes  which  might  be 
imposed  against  the  lender  upon  the  money  loaned:  Meem  T.  Dulaney,  88 
Va.  674. 

Commission!  Paid  to  Agents. — A  person  desirous  of  borrowing  money  may 
deem  it  necessary  or  expedient  to  secure  the  services  of  another  to  negotiate 
a  loan  for  him,  and  may  pay,  or  agree  to  pay,  for  such  services,  and  the 
amount  so  paid  or  agreed  to  be  paid,  when  added  to  the  interest  stipulated 
for,  may  make  the  cost  of  the  loan  to  the  borrower  greater  than  the  highest 
legal  rate  of  interest.  If,  however,  the  lender  does  not  profit  by  this,  there 
is  no  usury  in  the  transaction  though  he  has  notice  of  the  fact  that  a 
broker  or  other  mediator  heia  beeu  employed  and  is  to  be  paid  for  his  ser- 
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rices  in  eCFecting  the  loan.  In  making  payment  to  such  mediator  the  bor- 
rower  is  compensating  his  own  agent  for  services  rendered  to  himself,  and 
the  compensation  thus  paid  cannot  impress  the  transaction,  as  between  the 
borrower  and  the  lender,  with  the  taint  of  usur^':  Telford  v.  Oarrels,  132 
III.  550;  31  111.  App.  441;  Haldeman  v.  Massachuaetta  etc.  Co.,  120  III.  390; 
Ballencfer  v.  Bourland,  89  111.  513;  29  Am.  Rep,  69;  Fisher  v.  Porter,  23 
Fed.  Rep.  162;  Ginn  v.  Neto  England  etc.  Co.,  92  Ala,  135;  3Iay  v.  Flint,  54 
Ark.  573;  Baird  v.  Milliwood,  51  Ark.  548;  Richardson  v.  Shatliick,  57  Ark. 
847;  Vahlbt)-g  v.  Keaton,  51  Ark.  534;  14  Am.  St.  Rep.  73;  Merck  v.  Amer- 
ican etc.  Co,,  79  Ga.  213;  Pass  v.  New  England  etc.  Co.,  66  Miss.  365;  Ottilie 
V.  Waechter,  33  Wis.  252;  Baldwin  v.  Doping,  114  N.  Y.  452;  Philo  v.  But- 
terfield,  3  Neb.  256;  Equitable  Mart.  Co.  v.  Craft,  58  Fed.  Rep.  613;  Eddy 
T.  Bagger,  8  Biss.  238. 

Nor  is  it  material  that  the  agent  thus  employed  by  the  borrower  performed 
tome  services  which  might  very  properly  have  been  performed  by  the  lender 
or  his  agent,  such  as  visiting  the  property  and  determining  its  character  and 
▼alue,  procuring  examinations  of  title  to  be  made  and  legal  instruments  to 
be  drawn  and  recorded,  all  of  which  expenses  may  be  included  as  part  of 
the  charges  of  the  mediator  without  exposing  the  lender  to  the  penalties  of 
usury:  Holt  v.  Kirhy,  57  Ark.  251;  Goodwin  v.  Bishop,  50  111.  App.  145; 
Keagy  v.  Trout,  85  Va.  390;  Broion  v.  Brown,  38  S.  C.  173.  The  fact  that 
the  agent  of  the  borrower  who  negotiated  the  loan  for  him  and  received 
compensation  therefor  divided  it  with  an  agent  of  the  lender  has  been  held 
cot  to  render  the  transaction  usurious:  Dickey  v.  Brown,  56  Iowa,  426.  The 
efifect  of  the  receipt  of  a  bonus  or  commission  by  an  agent  of  the  lender  we 
ehall  consider  hereafter.  Tlie  principle  governing  transactions  of  this  char- 
acter is  that  the  lender  shall  not  receive  for  the  use  of  his  money  a  greater 
profit  than  allowed  in  the  statute  against  usury,  and,  where  he  knowingly 
does  so,  tliat  statute  is  violated.  Hence,  if  it  is  a  part  of  the  transaction 
that  the  mediator  shall  divide  with  the  lender  the  commission  or  other  thing 
of  value  which  is  to  be  given  the  latter  for  securing  the  loan,  the  transac- 
tion is  usurious:  Collamer  v.  Goodrich,  30  Vt.  628;  McBroom  v.  Scottish  etc 
<Jo.,  153  U.  S.  318;  Fowler  v.  Equitable  etc.  Co.,  141  U.  S.  384;  Roberts  v. 
Mathews,  77  Ga.  458. 

If  the  Person  to  Whom  a  Commission  or  Bonus  is  Paid  is  an  Agent  of  the  Lend- 
€r,  the  question  whether  such  payment  can  be  taken  into  consideration  ia 
determining  whether  the  transaction  is  usurious  depends  upon  whether  or 
not  the  lender  is  to  profit  directly  or  indirectly  by  the  transaction.  If  he 
does  not  know  that  a  commission  has  been,  or  is  agreed  to  be,  paid  and  has 
no  notice  of  such  facts  as  impose  upon  him  the  duty  of  inquiry,  and  he 
does  not  knowingly  receive  any  benefit  from  the  commission  or  bonus,  he 
certainly  has  no  usurious  intent,  and,  having  neither  usurious  intent  nor  a 
usurious  profit,  the  cases  agree  that  he  is  not  to  be  subjected  to  the  penal- 
ties of  usury:  Palmer  v.  Call,  2  McCrary,  522;  Manning  v.  Young,  28  N.  J. 
Eq.  568;  Condit  v.  Baldwin,  21  N.  Y.  219;  78  Am.  Dec.  137;  Lanev.  Washing- 
ton etc.  Co.,  46  N.  J.  Eq.  316;  Cox  v.  Massachusetts  etc.  Lis.  Co.,  113  III.  382; 
Phillips  V.  MacKellar,  92  N.  Y.  34;  Call  v.  Palmer,  116  U.  S.  98;  StiUmnn 
T.  Northnip,  109  N.  Y.  473;  Massachusetts  etc.  Ins,  Co.  v.  Boggs,  121  111. 
119;  Williams  v.  Bryan,  68  Tex.  593;  Rogers  v.  Buckingham,  33  Conn.  81; 
Muir  V.  Newark  Snv.  Bank,  16  N.  J.  Eq.  537;  Philo  v.  Butter  field,  3  Neb.  256; 
Lee  V.  Chad^ey,  3  Al>b.  App.  Dec.  43;  Dryfus  v.  Burnes,  5.5  Fed.  Rep.  410; 
Balltnger  v.  Bourland.  87  111.  513;  29  Am.  Rep.  69;  Stein  v.  Swensen,  44 
Minu.  218;    Vahlbeig  v,  Keaton,  51  Ark.  534;  14  Am.  St.  Rep.  73;  Smith  7. 
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Wolf,  65  Iowa,  555.  Where  there  is  an  entire  innocence  and  ignorance- 
on  the  part  of  the  lender  it  ia  not  material  that  the  person  representiui; 
him  as  his  agent  also  occupied  a  very  confidential  relatioii  toward  him, 
if,  as  a  matter  of  fact,  he  has  neither  notice  of  the  ustiriuua  exaction 
nor  any  interest  in  its  proceeds.  This  rule  has  been  applied  where  the 
agent  was  also  the  husband  of  the  lender:  Biigham  v.  Myers,  51  Iowa, 
897;  33  Am.  Rep.  140;  and  where  the  lender  was  a  banking  corporation 
whose  president  entered  into  an  agreement  in  his  individual  capacity  by 
which  he  was  to  secure  a  commission  above  the  legal  rate  of  interest  on  » 
loan  made  by  the  corporation,  it  haviu<;  nothing  to  do  with  the  agreement 
and  receiving  no  part  of  the  money  so  paid  by  the  borrower  as  commissions: 
Chicago  etc.  Co.  v.  Park  Nat.  Bank,  145  111.  481.  This  rule  was  also  held 
applicable  where  a  loan  was  made  by  a  guardian  of  a  minor  and  commis- 
■ions  were  exacted  of  the  borrower  for  making  it:  Fellows  v.  Lonyyor,  91 
N.  Y.  324. 

If  an  Agent  of  the  Lender  Performs  Services  for  tlie  Borrower,  the  latter 
may  properly  pay  or  agree  to  pay  therefor,  and  the  knowledge  of  the  lender 
that  such  services  have  been  rendered  and  paid,  or  agreed  to  be  paid  for^ 
and  that  the  amount  thus  paid  added  to  the  interest  agreed  to  be  paid  for 
the  loan  will  cost  the  borrower  a  sum  in  excess  of  the  highest  rate  of  inter- 
est, does  not  make  the  transaction  usurious  when  the  services  for  which  the 
agent  is  compensated  are  not  such  as  the  lender  ought  to  have  performed 
or  paid  for,  and  the  compensation  is  not  shared,  nor  agreed  to  be  shareil^ 
with  the  lender:  Hopkins  v.  Baker,  2  Pat.  &  U.  116;  Keagy  v.  Prout,  85  Va, 
390;  Stein  v.  Swenson,  44  Minn.  218. 

Commimons  Paid  General  Agent,  or  Agent  not  Compensated  by  Lender. — In 
BO  far  as  an  agent  of  the  lender  represents  him  and  is  charged  with  caring 
for  his  interests  he  performs  services  for  which  it  ia  the  duty  of  his  princi- 
pal to  compensate  him,  and  if  by  the  ordinary  course  of  business  the  burden 
of  making  such  compensation  is  thrown  upon  the  borrower,  who  also  assume* 
the  burden  of  paying  the  highest  legal  rate  of  interest,  the  lender  has  indi- 
rectly received  a  benefit  in  excess  of  that  rate  and  has,  in  the  opinion  of  the 
majority  of  the  courts,  tainted  the  transaction  with  usury.  There  are,  it 
is  true,  cases  in  which  it  appeared  that  the  lender  constituted  another  his 
agent  for  the  purpose  of  loaning  moneys  with  an  understanding  that  such 
agent  should,  in  some  way,  compensate  himself  for  his  services  without  re- 
sorting to  his  principal,  and  in  which  it  was  held  that  the  principal  was  not 
chargeab'e  with  a  reasonable  exaction  made  by  the  agent  for  his  service* 
thou<4h  it  increased  the  cost  of  the  loan  to  a  sum  in  excess  of  the  highest 
legal  rate  of  interest:  Mackey  v.  Winkler^  .35  Minn.  613;  Acheson  v.  Chase^ 
28  Minn.  211 ;  but  even  where  this  rule  was  applied  it  was  determined  that, 
if  the  exaction  made  by  the  agent  was  greater  than  a  fair  compensation  for 
his  services  to  the  borrower  and  to  the  lender,  the  transaction  was  nsurious: 
Avery  v.  Creigh,  35  Minn.  456.  Tiie  decided  weight  of  authority  is  opposed 
to  the  right  of  the  lender  to  cast  upon  the  borrower,  though  indirectly,  the 
burden  of  paying  the  former's  agent,  and  makes  the  immunity  of  the  lender 
from  the  charge  of  usury,  where  a  bonus  has  heen  exacted  beyond  the  legal 
rate  of  interest,  depend  upon  his  want  of  notice  of  this  fact.  Therefore, 
whenever  the  lender  when  making  the  loan  knows  that  a  bonus  or  com- 
mission is  being  paid  to  his  agent  for  services  not  rendered  to  the  bor« 
rower,  and  that  such  payment  increases  the  cost  of  the  loan  to  the  borrower 
beyond  the  amount  allowed  by  law,  the  lender,  though  no  part  of  th» 
moneys  so  exacted  are  received  by  him,  is  deemed  to  have  been  a  guilty 
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participant  in  a  usurious  transaction:  BanJca  v.  Flint,  64  Ark.  40;  Paynt 
▼.  Newcombe,  100  III.  611;  39  Am.  Rep.  69;  Borcheling  v.  Trefz,  40  N.  J.  Eq. 
602;  Pfenning  v.  Scholer,  43  N.  J.  Eq.  15.  There  are  decisions  which,  from 
the  general  language  employed,  support  the  inference  that,  whenever  a  loan 
is  made  by  an  agent  of  the  lender  and  such  charges  are  exacted  as  make 
the  transaction  usurious,  the  act  of  the  agent  must  be  treated  as  the  act  of 
his  principal,  whether  the  latter  knew  of  the  illegal  exaction  or  not:  Cheney 
T.  White,  5  Neb.  201;  25  Am.  Rep.  487;  and  other  decisions  taking  the 
more  reasonable  view  that  the  act  of  the  agent  must,  at  least  in  the  absence 
of  evidence  upon  the  subject,  be  presumed  to  have  been  authorized  by  his 
principal:  Slein  v.  Sicemon,  44  Minn.  218;  McFarland  v.  Carr,  16  Wis.  259. 

If  the  agent  of  the  lender  acts  for  him  in  a  single  transaction  and  under 
such  circumstances  that  his  authority  must  be  deemed  special  and  restricted 
to  the  making  of  loans  for  which  no  illegal  exaction  shall  be  imposed,  or  if 
the  principal  has  reason  to  believe,  and  does  believe,  that  his  agent  is  acting 
gratuitously,  and  not  for  the  purpose  of  realizing  a  profit  from  either  of  the 
parties,  then,  to  charge  the  lender  with  the  consequences  of  a  usurious  trans- 
action on  the  part  of  the  agent,  the  principal  must  undoubtedly  be  proved 
to  have  had  notice  of  it.  If,  on  the  other  hand,  the  agent  is  a  general  agent 
of  the  lender  for  the  purpose  of  making  loans,  and,  whetlier  he  is  such  a  gen- 
eral  agent  or  not,  if  the  lender  understands  that  the  services  to  be  rendered 
by  the  agent  are  not  gratuitous,  but  are  not  to  be  paid  for  by  some  person 
other  than  the  lender,  then  any  exaction  made  of  the  borrower  I>y  such 
agent  must  be  regarded  either  as  authoi-ized  by  his  principal  from  the  gen- 
eral nature  of  the  agency,  or  as  done  with  the  knowledge  and  consent  of 
that  principal,  because  he  knew  that  his  agent,  for  services  to  be  performed 
for  himself,  was  to  be  compensated  in  some  manner  by  some  other  person 
not  under  any  duty  or  obligation  to  make  such  compensation,  and  that  such 
person  must  inevitably  be  the  borrower:  Sherwooil  v.  Roundtree,  32  Fed.  Rep. 
113;  New  England  etc  Co.  v.  Hendrickson,  13  Neb.  157;  Cheney  v.  Woodmff, 
6  Neb,  151;  Fowler  v.  Equitable  Tntst  Co.,  141  U.  S.  3S4;  Adamson  v.  Wig- 
gins, 45  Minn.  448;  Vahlberg  v.  Keaton,  51  Ark.  534;  14  Am.  St.  Rep.  73; 
Payne  v.  Newcornb,  100  111.  611;  39  Am.  Rep.  69;  McFarland  v.  Carr,  16 
Wis.  259;  Rogers  v.  Buckingham,  33  Conn.  81. 

A  lender  is  not  chargeable  with  notice  of  acts  which  he  did  not  author- 
ize and  the  doing  of  which  is  not  reasonably  to  be  anticipated  from  the 
authority  conferred.  Heuce  he  is  not  charged  with  complicity  in  an  unlaw- 
ful exaction  made  by  a  subagent,  when  he  neither  knew  of  nor  authorized 
the  employment  of  subagents  by  the  principal  agent:  Scruggs  v.  Scottish 
American  etc.  Co.,  54  Ark.  566. 

The  rule  that  a  lender  must  not  receive  benefit  of  any  unlawful  bonus  or 
commission  exacted  by  his  agent,  is  but  an  application  of  the  general  prin- 
ciple that  the  lender  will  not  be  allowed  directly  or  indirectly  to  receive  a 
profit  upon  his  loan  in  addition  to  that  sanctioned  by  law.  Sometimes  the 
real  lender  pretends  to  be  an  agent  for  another,  and,  as  such,  exacts  from 
a  borrower  compensation  for  his  services  in  securing  the  loan  or  for  the 
doing  of  some  act  for  which  he  has  no  right  to  charge,  or,  if  he  has  such 
right,  for  which  he  makes  a  charge  obviouslj'  out  of  all  proportion  to  the 
services  rendered.  Every  device  of  this  character  becomes  unavailing  whea 
the  true  nature  of  the  transaction  is  disclosed.  It  serves  oidy  to  subject 
the  guilty  lender  to  the  penalties  of  usury:  Dayton  v.  Dearholt,  85  Wis. 
151;  Dade  v.  Spalding,  52  Minn.  356;  Lukens  v.  Hazktt,  37  Minn.  441  j 
Snn/ord  v.  Kane,  133  111.  199;  23  Am.  St.  Rep.  602. 
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If  the  Agent  of  a  Lender  Acta  in  Ilia  otcn  Name,  and  without  disclosing  that 
he  has  a  principal,  and  makes  a  loan  to  one  who  believes  him  to  be  the 
principal,  and  in  connection  with  such  loan  makes  a  usurious  exaction,  the 
principal  seems  to  be  bound  by  it,  whether  he  had  any  notice  of  it  or  not. 
The  transaction  is  on  its  face  usurious,  and  the  borrower  cannot  be  deprived 
of  any  right  or  defense  which  he  otherwise  lias  by  proving  that  the  trans- 
action was  innocent  because,  contrary  to  bis  intention,  he  has  received  a 
loan  from  an  undisclosed  and  innocent  principal:  Trimble  v.  Thcn-aon,  80 
Iowa,  246;  Wilkea  v.  Coffield,  3  Hawks,  28;  Erickaon  v.  Bell,  63  Iowa,  627; 
3ii  Am.  Rep.  246;  contra,  Hwjhea  v.  Oriaioold,  82  Ga.  299. 

Building  and  Loan  Aaaocialiona. — Associations,  usually  incorporated,  have 
been  formed  in  the  greater  portion  of  the  United  States,  the  general  plan 
of  which  is  that  their  members  shall  pay  a  specitied  sum  monthly  upon 
each  share  of  the  corporate  stock  issued  to  them;  that  the  moneys  so 
paid  in  shall  be  loaned  to  the  members;  that  for  the  privilege  of  obtaining 
such  loans  tb«y  shall  pay  a  certain  premium,  sometimes  fixed  by  the  by- 
laws of  the  as:<ociation,  but  usually  ascertained  as  the  result  of  bidding 
therefor;  that  the  loans,  if  the  interest  is  kept  paid,  shall  stand  until  the 
value  of  the  stock  held  by  the  borrowing  member  shall  equal  the  amount  of 
the  loan,  on  the  happening  of  which  event  it  is  expected  that  the  stock  will 
be  received  in  payment  and  caucellation  of  the  loan.  The  premium  paid, 
or  agreed  to  be  paid,  by  the  member  receiving  a  loan,  when  added  to  the 
interest  stipulated  for,  is  usually  such  that  the  costs  of  the  loan  exceed  the 
highest  rate  of  interest  allowed  by  law.  Where  such  is  the  case  the  ques- 
tion arises  whether  the  peculiar  nature  of  the  corporation  and  the  relations 
uf  the  borrowing  members  to  it  are  such  as  to  take  the  transaction  out  of 
the  operation  of  the  statutes  of  the  state  against  usury.  These  transactions 
contain  both  the  elements  of  a  loan  and  of  a  dealing  with  partnership  funds. 
If  regarded  merely  as  a  loan  they  are  usurious,  while,  if  regarded  as  a  deal- 
ing with  partnership  funds,  they  are  innocent.  In  some  parts  of  the  United 
States  are  statutes  authorizing  the  formation  of  such  associations  and  the 
loaning  of  their  moneys  upon  premiums  paid  by  their  members,  and  where 
such  is  the  case  the  corporate  mode  of  doing  business  is  necessarily  legalized 
and  exempted  from  the  penalties  of  usury.  Partly  from  the  influence  of 
special  statutes  and  partly  because  the  courts  have  not  regarded  transac- 
tions of  this  class  as  mere  loans  of  money,  but  as  being  part  of  a  general 
business  scheme  in  which  the  borrower  participates  in  the  profits  and  ob- 
tains advantages  in  addition  to  the  mere  loan  of  money  to  him,  the  majority 
of  the  decisions  in  this  country  sustain  the  transactions  in  question,  and 
declare  that  they  do  not  offend  against  the  statutes  upon  the  subject  of 
usury:  Silver  v.  Barnes,  6  Bing.  N.  C.  180;  8  Scott,  300;  Burbridge  v. 
Cotton,  5  DeGex  &  S.  17;  15  Jur.  1070;  In  re  Dm  ham,  L.  R.  12  Eq. 
516;  Monlgomei-y  Mtit.  etc.  As-in.  v.  Bohinson,  69  Ala.  413;  Reeve  v.  Lndiea" 
Bldg.  Asxn.,  56  Ark.  335;  Taylor  v.  Van  Buren  etc.  Aam.,  56  Ark.  340; 
West  Winsted  Sav.  Assn.  v.  Ford,  27  Conn.  282;  71  Am.  Dec.  66;  Parker  v. 
Fulton  etc.  Assn.,  46  Ga.  166;  McLaughlin  v.  Citizens'  etc.  Asan.,  62  Ind.  264; 
Shaffiey  v.  Workingmen'a  Aaan.,  64  Ind.  60;  Haickeye  etc  Aasn.  v.  Black- 
burn, 48  Iowa,  385;  Burlington  etc.  Asan.  v.  heider,  55  Iowa,  424;  Massey  v. 
Citizens^  etc.  Aifsn.,  22  Kan.  6'24;  American  Homestead  Co.  v.  Linigan,  46 
La.  Ann.  1118;  Robertson  v.  American  etc.  Assn.,  10  Md.  397;  69  Am.  Dec 
145,  and  note;  Shannon  v.  Howard  etc.  Assn.,  36  Mil.  383;  Merrill  v.  Mcln- 
tire,  13  Gray,  157;  Barker  v.  Bigelow,  15  Gray,  13U;  Sullivan  v.  Jackson  etc 
Assn.,  70  Miss.  97;  Uammeralough  v.  Kanaaa  City  etc.  Assn.,  79   Mo.  80; 
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Shannon  v.  Dunn,  43  N.  H.  194;  Bowen  v.  Lincoln  etc.  Asm,,  51  N.  J.  Eq. 
272;  Conayrdia  etc.  Assn.  v.  Read,  93  N.  Y.  474;  PaUer»on  v.  Worlingmen'a 
etc  Assn.,  14  Lea,  677;  White  v.  Mechanics'  etc.  Assn.,  22  Gratt.  233;  Win- 
Chester  etc.  Assn.  v.  Oilbert,  23  Gratt,  787.  Opposed  t(i  these  are  quite  an 
array  of  decisions,  some  of  which  rest  upon  the  ground  tliat  the  particular 
transaction  in  question  was  especially  burdensome  and  oppressive,  exacting 
premiums  far  in  excess  of  the  benefits  and  advantages  conferred  upon  the 
borrower,  and  others  upon  the  broad  proposition  that  no  exemption  can  be 
made  in  favor  of  these  associations,  and  that  their  transactions  are  neces* 
aarily  usurious,  when  the  amount  received  by  them  in  consideration  of 
the  making  of  the  loan  is,  with  the  interest  paid,  in  excess  of  the  highest 
rate  of  interest  allowed  by  law:  Oordon  v.  Winchester  etc.  Assn.,  12  Bush, 
110;  23  Am.  Rep.  713;  Waverly  etc.  Assn.  v.  Buck,  64  Md.  338;  Goodman  r. 
Durant  etc.  Assn.,  71  Miss.  310;  Lincoln  etc.  Assn.  v.  Oraham,  7  Neb.  173; 
Mills  V.  Salisbury  etc.  Assn.,  75  N.  C.  292:  Hoskins  v.  Mechanics'  etc.  Assn., 
84  N.  C.  838;  Bates  v.  People's  etc.  Assn.,  42  Ohio  St.  655;  Columbia  etc 
Assn.  V.  Bollinger,  12  Rich.  Eq.  124;  88  Atn.  Dec.  463;  Mechanics'  etc.  Assn. 
V.  Dorset/,  15  S.  0.  462;  Martin  v.  Nashville  etc.  Assn.,  2  Cold.  418;  Inter- 
national  etc.  Assn.  v.  Biering,  86  Tex.  476;  Pfeister  v.  Whelling  etc  Assn.,  19 
W.  Va.  676.  See  note  to  Robertson  v.  Homestead  Assn.,  69  Am.  Dec.  160; 
Falls  V.  United  States  etc  Co.,  97  Ala,  417;  38  Am.  St.  Rep.  194. 

Conflict  of  Laws. — The  note  or  other  obligation  in  question  may  reserve  a 
higher  rate  of  interest  than  allowed  by  the  laws  of  the  state  wherein  it  is  at- 
tempted to  be  enforced,  or,  though  it  does  not  call  for  such  higher  rate,  may 
call  for  a  rate  higher  than  than  that  allowed  by  the  laws  of  some  other  state, 
which  are  claimed  to  be  applicable  to  it.  The  general  principles  govern- 
ing this  and  other  questions  involved  in  the  conflict  of  laws  are:  1.  That,  if 
a  note  or  obligation  was  valid  where  it  was  made,  and  did  not  there  conflict 
with  any  usury  law,  it  is  equally  valid  in  any  other  state  in  which  an  action 
is  brought  upon  it,  or  whenever  it  is  otherwise  sought  to  be  enforced,  though 
its  payment  was  secured  by  a  mortgage  or  other  security  upon  lands  situate 
in  a  state  other  than  of  its  execution:  Conner  v.  Donnell,  55  Tex.  174;  De 
Wolf  V.  Johnson,  10  Wheat.  367;  Andrews  v.  Pond,  13  Pet.  65;  Miller  v. 
Tiffany,  1  Wall.  298;  Jewell  v.  Wright,  30  N.  Y.  259;  86  Am.  Dec.  372; 
Davis  V.  Oarr,  6  N.  Y.  124;  55  Am.  Dec.  387;  2.  That  if  it  offended  the 
statute  against  usury  in  the  state  wherein  it  was  executed  and  was  payable  it 
is  subject  to  the  penalties  imposed  by  tiiat  statute,  though  the  action  upon  it 
is  in  another  state,  by  whose  laws  it  would  not  have  been  usurious  if  executed 
therein:  Claguev.  Creditms,  2  La.  114;  20  Am.  Dec.  300;  Jewell  v.  Wright, 

30  N.  Y.  264;  86  Am.  Dec.  362;  and  3.  That  if  the  obligation  was  made  in 
one  state,  but  was  to  be  performed  iu  another,  the  parties  were  at  liberty  to 
regard  it  as  a  contract  of  either  state,  and  to  stipulate  for  any  rate  of  inter- 
est allowable  in  either:  Peck  v.  Mayo,  14  Vt.  33;  39  Am.  Dec.  205;  McAllister 
V.  Smith,  17  111.  328;  65  Am.  Dec.  651;  Chapman  v.  Robertson,  6  Paige,  627; 

31  Am.  Dec.  264;  Kennedy  v.  Knight,  21  Wis.  340;  94  Am.  Dec.  543;  Depau 
V.  Humphreys,  8  Martin,  N.  S.,  1;  Cromwell  v.  County  of  Sac,  96  U.  S.  62; 
Dugnn  v.  Lewis,  79  Tex.  246;  Kilgore  v.  Dempsey,  25  Ohio  St.  413;  18  Am. 
Rep.  306.  And  as  a  result  of  this  rule  the  parties  to  a  contract  may  make 
it  payable,  or  otherwise  stipulate  for  the  performance  of  it,  in  a  state  other 
than  that  of  its  execution,  and,  when  they  do  so,  may  agree  to  pay  the  high- 
est rate  of  interest  permissible  in  either  state:  Th&rnton  v.  Dean,  19  S. 
583;  45  Am.  Rep.  796;  Wayne  County  Sav.  Bank  v.  Low,  81  N.  Y.  566;  37 
Am.  Rep.  533;  Bigelow  v.  Burnham,  83  Iowa,   120;  32  Am.  St.  Rep.  294; 
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Junction  etc  Co.  v.  Bank  of  Ashhnd,  12  Wall.  226;  CocMe  v.  Flach,  93  U.  S. 
S44;  Cromwell  v.  ComUy  of  Sac,  96  U.  8.  61;  Tilden  v.  Blair,  21  Wall.  241; 
8nM  T.  Perlu,  39  Ohio  St.  63;  48  Am.  Rep.  421.  To  this  last  propositioa 
there  ia  a  vigorous  dissent  in  some  of  the  states,  the  courts  of  which  main- 
tain that  their  laws  against  nsury  will  be  constantly  evaded  and  rendered 
inefifective  if  the  parties  to  a  contract  are  at  liberty  to  designate  the  place 
of  payment  or  performance  and  to  stipulate  for  the  highest  rate  of  interest 
allowable  at  that  place:  Martin  r.  Johmon,  84  Ga.  481;  I<\ill8  v.  United  Statea 
etc  Co.,  97  Ala.  417;  38  Am.  St.  Rep.  194.  The  proper  answer  to  his  argu- 
ment is  that  mere  shams  and  evasions  are  not  permitted  to  counteract  and 
annul  the  law,  and  where  it  appears  that  the  purpose  of  the  parties  in  mak- 
ing the  obligation  payable  in  another  state  was  to  evade  the  law  against  usury 
of  the  itate  in  which  it  was  executed,  it  will  be  regarded  as  infected  with 
usury:  Pratt  v.  Adams,  7  Paige,  615;  Railroad  Co.  v.  Bank  of  Ashland,  12 
Wall.  226;  Andrews  v.  Pond,  13  Pet.  65.  "  'The  general  principle  in  rela- 
tion to  contracts  made  in  one  place  to  be  performed  in  another  is  well  set- 
tled. They  are  to  be  governed  by  the  law  of  the  place  of  performance,  and, 
if  the  interest  allowed  by  the  place  of  performance  is  higher  than  that  per< 
mitted  at  the  place  of  contract,  the  parties  may  stipulate  for  the  higher 
interest  without  incurring  the  penalties  of  usury  ':  Andrews  v.  Pond,  13  Pet. 
77,  78;  Curtis  v.  LeavUt,  15  N.  Y.  92;  Berrien  v.  Wright,  26  Barb.  21.3.  The 
converse  of  this  proposition  is  also  well  settled.  If  tlie  rate  of  interest  l>e 
higher  at  the  place  of  contract  than  at  the  place  of  performance  the  parties 
may  lawfully  contract  in  that  case  also  for  the  higher  rate:  Depeauv.  Hum- 
fhrey,  8  Mart.  N.  S.  1;  Chapman  v.  Rohertson.  6  Paige,  634;  31  Am.  Dec.  264. 
These  rules  are  subject  to  the  qualitication  that  the  parties  act  in  good  faith. 
and  that  the  form  of  the  transaction  is  not  adopted  to  disguise  its  real  char- 
acter. The  validity  of  the  contract  is  determined  by  the  law  of  the  place 
where  it  is  entered  into.  Whether  void  or  valid  there,  it  is  so  every  where: 
Andrews  v.  Pond,  13  Pet.  78;  Mix  v.  Madison  Ins.  Co.,  11  Ind.  117;  Corcoran 
T.  Powers,  6  Ohio  St.  19  ";  Miller  v.  Tiffany,  1  WalL  310. 
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[60  Arkaksas,  333.] 

Carrier,  Liability  of,  When  Commences.  —If  a  railway  company  fur- 
nishes an  intending  shipper,  at  his  request,  with  a  car,  and  leaves  it 
upon  a  switch  where  it  is  loaded,  and  the  agent  of  the  carrier  notiried 
thereof,  and  he  telegr  iphs  to  the  trainmaster  that  the  car  is  ready  to  be 
moved,  the  freight  in  such  car  must  be  deemed  delivered  to  the  carrier 
for  the  purpose  of  shipment,  though  no  receipt  has  been  given  nor  bill 
of  lading  issued  therefor,  if  it  is  the  custom  of  the  carrier  to  move 
freight  in  advance  of  the  issuing  of  such  bill.  In  such  circumstances 
the  carrier  is  answerable  for  any  subsequent  loss  of  the  goods  not  occa- 
sioned by  the  act  of  God  or  the  public  enemy. 

Carrier,  Delivery  to,  What  is  so  as  to  Fix  Liability.— When  a 
shipper  surrenders  the  entire  custody  of  his  goods  to  the  carrier  for 
immediate  transportation,  who  accepts  them,  his  liability  at  once  com- 
mences. It  matters  not  how  long  nor  for  wliat  causes  he  may  delay 
putting  the  gouds  in  course  of  transportation. 
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EviDENCB. — The  Books  of  a  Deceased  Party  to  an  action  are  admissible 
in  evidence  in  an  action  in  favor  of  hia  executor,  if  it  is  shown  that  they 
had  been  correctly  kept  and  that  the  entries  therein  were  in  the  hand- 
writing  of  the  deceased  a«d  were  made  contemporaneously  with  the 
facts  recorded- 

Bvidence.  Waiver  op  Objections. — If,  on  the  offering  of  the  entries  of  a 
book  in  evidence,  there  is  no  objection  interposed  on  the  ground  that  it 
is  not  shown  that  such  entries  were  contemporaneous  with  the  facts 
recorded,  this  objection  must  be  regarded  as  waived  and  cannot  be 
interposed  on  appeal. 

Dodge  &  Johnson,  for  the  appellant. 

H.  King  White,  \V.  T.  Woolridge,  and  Dan  W.  Jones  & 
McCain,  for  the  appellee. 

836  Wood,  J.  This  suit  was  to  recover  of  appellant  com- 
pany for  loss  of  cotton  which,  it  is  alleged  in  the  complaint, 
bad  been  delivered  to  appellant  as  a  common  carrier  for 
immediate  transportation.  The  answer  of  appellant  denies 
that  the  cotton  was  delivered  to  or  received  by  it,  or  that  it 
agreed  to  transport  the  same.  There  was  a  verdict  and  a 
judgment  for  one  thousand  and  sixteen  dollars  and  fifteen 
cents. 

The  proof,  so  far  as  it  may  be  necessary  to  state  it  in  order 
to  present  the  rulings  of  the  lower  court  and  of  this  court,  is 
substantially  as  follows:  John  P.  Murphy,  plaintiff,  lived 
and  did  business  as  a  merchant  and  planter  at  Fairfield  on 
appellant's  railway.  Fairfield  had  been  a  regular  station, 
with  an  agent  located  there,  from  1884  to  the  close  of  1887, 
when  the  agent  was  withdrawn,  and  since  which  time  there 
had  been  no  agent  there.  It  was  a  postoflnce,  and  passenger 
trains  stopped  there  regularly.  Freight  trains  stopped  occa- 
sionally, whenever  freight  was  to  be  delivered  to  the  company 
•"^  for  shipment,  or  when  freight  was  to  be  received.  Th& 
freight  trains  were  stopped  by  flagging  them  down.  Even 
when  there  was  a  regular  agent  at  Fairfield  freight  trains 
did  not  stop  unless  they  were  flagged  or  had  freight  to  un- 
load. The  company  had  its  switch  and  platform  on  its  own 
premises  for  the  purpose  of  receiving  and  shipping  freight. 
Freight  shipped  there  had  to  be  prepaid.  For  years  John  P. 
Murphy  had  been  shipping  cotton  from  Fairfield.  The  wit- 
ness, in  answer  to  the  question,  "What  was  the  custom  of 
the  defendant  company  in  the  acceptance  of  freight  for 
transportation?"  said:  "When  we  had  cotton  to  ship  we 
notified  the  company's  agent  at  Noble  Lake  or  Pine  Blufl", 
and  they  would  lay  off  a  car  at  the  switch.     We  would  load 
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the  car,  and  notify  the  same  agent  that  we  had  finished  load- 
ing it,  and  then  they  would  move  the  car.  The  conductor 
would  come  along,  and  give  us  a  receipt  for  the  cotton,  and 
we  would  carry  the  receipt  to  the  agent  at  Pine  BluflT,  and 
he  would  give  us  a  bill  of  lading."  The  witness  further 
stated:  "The  conductor  would  take  the  car,  and  give  us  a 
receipt  for  it.  He  would  check  the  cotton  before  he  gave  a 
receipt.  They  had  a  blank  form,  which  I  would  fill  out  and 
the  conductor  would  sign.  I  had  such  a  receipt  filled  out 
from  Tuesday,  when  the  car  was  loaded,  up  to  the  time  it 
was  burned."  In  the  present  instance  the  car  was  ordered 
when  the  cotton  was  ready  for  shipment.  The  conductor 
laid  it  off  at  the  switch  on  Saturday.  It  was  loaded  with 
the  twenty-five  bales  of  cotton  by  John  P.  Murphy  on  the 
Monday  following,  and  on  Tuesday  the  following  letter  was 
sent  to  the  agent  at  Pine  Bluff: 

"  Fairfield,  Nov.  25,  1891. 
*^Mr.  Reinachy  Agent,  Pint  Bluff, 

Dear  Sir:  Have  car  loaded  with  cotton  on  switch  here  for 
New  Orleans.     Please  have  moved  as  soon  as  possible. 

"Yours  truly, 

"John  P.  Murphy, 
•*  Per  C.  McN." 

■'*  This  letter  was  received  by  the  agent  at  Pine  Bluff  on 
the  morning  of  the  day  after  it  was  written,  and  he  immedi- 
ately telegraphed  the  trainmaster  at  Little  Rock  that  the  car 
was  ready  to  be  moved.  A  book  was  identified  as  the  cotton- 
book  kept  by  John  P.  Murphy,  the  entries  in  his  hand- 
writing showing  the  weights,  marks  of  the  cotton,  names  of 
consignor  and  consignee  and  date  of  shipment,  and  the  wit- 
ness testified  his  belief  as  to  its  correctness.  The  book  was 
admitted  in  evidence  over  the  objection  of  the  defendant. 
The  cotton  was  set  fire  to  and  destroyed  by  a  tramp  on  the 
night  of  the  27th  of  November,  1891. 

The  dominant  question  in  the  case,  as  presented  by  the 
pleadings,  the  proof,  and  the  instructions,  is,  was  there  a 
delivery? 

When  the  shipper  surrenders  the  entire  custody  of  his 
goods  to  the  carrier  for  immediate  transportation,  and  the 
carrier  so  accepts  them,  eo  instanti  the  liability  of  the  com- 
mon carrier  commences.  When  this  occurs  the  delivery  is 
complete,  and  it  matters  not  how  long,  or  for  what  cause,  the 
carrier  may  delay  putting  the  goods  in  transitu;  if  a  loss  is 
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Bustained,  not  occasioned  by  the  act  of  God  or  the  public 
enemy,  the  carrier  is  responsible.  But,  on  the  contrary,  as 
there  is  no  divided  duty  of  safe-keeping,  and  no  apportion- 
ment, in  the  event  of  a  loss,  between  the  owner  and  the  car- 
rier, the  surrender  of  control  over  the  goods  by  the  shipper 
must  be  such  as  to  give  the  carrier  the  unqualified  right  to 
put  at  once  in  itinere,  and  the  carrier  must  have  received 
them  for  that  purpose.  So  that,  when  goods  are  delivered 
to  the  carrier  that  are  not  yet  ready  for  shipment,  awaiting 
further  orders  from  the  owner,  or  the  happening  of  some  con- 
tingency or  compliance  with  some  condition  before  they  are 
ready  to  be  moved,  the  liability  of  the  carrier  in  the  mean 
while  can  be  no  greater  than  that  of  an  ordinary  depositary 
or  bailee.  These  general  principles  are  recognized  "*  by 
all  the  authorities:  Hutchinson  on  Carriers,  sees.  82,  88,  89, 
94;  Angell  on  Carriers,  sees.  129-131;  2  Rorer  on  Railroads, 
1279;  2  Redfield  on  Railways,  67,  et  seq;  Little  Rock  etc.  By. 
V.  Hunter,  42  Ark.  203;  O'Neill  v.  New  York  Cent.  etc.  R.  R. 
Co.,  60  N.  Y.  138;  Rogers  v.  Wheeler,  52  N.  Y.  262;  Story  on 
Bailments,  sec.  532;  Wells  v.  Wilmington  R.  R.  Co.,  6  Jones, 
47;  72  Am.  Dec.  556. 

But  the  statement  of  the  law  is  much  easier  than  its  appli- 
cation to  the  facts  of  each  particular  case.  As  Mr.  Hutchin- 
son says:  "It  frequently  becomes  a  question  of  the  greatest 
importance  and  of  great  nicety  to  determine  at  what  instant 
of  time  the  delivery  becomes  complete"  t  Hutchinson  on  Car- 
riers, sec.  94.  The  true  legal  test  of  the  common  carrier's 
liability,  then,  is  a  complete  delivery.  The  time,  place,  and 
manner  of  such  delivery,  to  make  it  complete,  may  depend 
upon  the  conventional  arrangement  between  the  parties.  But, 
in  the  absence  of  any  express  stipulation,  the  carrier  may  as 
effectually  bind  himself  by  a  uniform  and  usual  course  of 
business  sufficiently  long  continued  to  have  become  an  estab- 
lished usage:  Hutchinson  on  Carriers,  sees.  90,  93;  2  Rorer 
on  Railroads,  1279;  Chitty  on  Carriers,  *  27,  note;  Montgom- 
ery etc.  Ry.  Co.  v.  Kolb,  73  Ala.  396;  49  Am.  Rep.  54;  Mer* 
riavi  v.  Hartford  etc.  R.  R.  Co.,  20  Conn.  354;  52  Am.  Dec. 
344;  Story  on  Bailments,  sec.  532. 

Now,  recurring  to  the  facts  of  this  case,  it  appears  that  the 
shipper.  Murphy,  had  done  all  that  was  required  of  him, 
according  to  his  particular  course  of  dealing  with  the  carrier, 
to  further  the  shipment  of  his  cotton.  He  had  called  for  a 
car  when  his  cotton  was  ready  for  transportation.     The  com- 
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pany  had  complied  with  his  request  by  placing  its  car  upon 
its  own  switch  to  be  loaded.  Murphy  had  loaded  it,  closed 
it,  filled  out  the  blank  form  of  receipt  to  be  signed  by  the 
conductor,  and  had  notified  the  agent  that  the  cotton  was 
loaded  and  ready  for  shipment,  giving  the  place  of  des- 
tination. He  '*"  had  flagged  every  passing  freight,  and 
requested  removal.  He  had  done,  it  seems,  all  in  his  power^ 
and  all  that  the  company  required  of  him  before  shipment. 
What  remained  was  exclusively  the  work  of  the  carrier.  It 
appears  that  the  conductor  was  to  come  along,  take  the  car, 
check  the  cotton,  and  issue  the  receipt.  The  car  was  to  be 
moved  before  the  consignor  presented  his  receipt  to  the  agent 
at  Pine  BluflF,  and  before  the  bill  of  lading  was  issued.  The 
moving  of  the  car,  after  it  was  loaded  and  closed,  awaited 
solely  the  convenience  of  the  carrier.  So  far  as  furnishing 
the  name  of  the  consignee  and  the  place  of  destination  is  con- 
cerned the  proof  shows  that  this  was  not  expected  or  required 
by  the  company  before  it  placed  the  cotton  in  transitu,  its 
custom  being  to  move  the  car,  and  then  issue  its  bill  of 
lading.  After  starting  the  cotton  upon  its  journey  the  car- 
rier certainly  could  not  be  allowed  to  relieve  himself  of  lia- 
bility by  showing  that  he  had  not  been  furnished  with  name 
of  consignee,  description  of  goods,  or  place  of  delivery. 

We  have  examined  the  cases  cited  by  counsel  for  appel- 
lant on  the  question  of  delivery,  and  they  are  clearly  dis- 
tinguishable in  their  facts  from  the  facts  presented  by  this 
record.  These  cases  are  in  perfect  accord  with  the  legal 
principles  we  have  announced  concerning  delivery. 

In  an  Illinois  case,  cited  by  counsel  for  appellee,  it  was  the 
course  of  business  for  a  railroad  company,  when  required  to  do 
80,  to  send  its  cars  upon  a  sidetrack  at  the  place  of  shipment, 
and  the  shipper  there  loaded  the  cotton  upon  the  cars,  made 
out  a  manifest,  and  left  it  with  the  agent  of  the  company, 
who  counted  the  bales,  and,  if  found  correct,  issued  a  bill 
of  lading.  The  company  €ent  its  locomotive,  and  removed 
the  cars  thus  loaded,  placing  them  in  a  train  destined  to  the 
point  of  shipment.  The  manifest  was  presented  to  the  agent, 
'**  but  the  number  of  bales  had  not  been  counted,  and  no 
receipt  or  bill  of  lading  had  been  given.  The  cotton  was 
partially  consumed  by  fire,  while  standing  upon  the  com- 
pany's sidetrack.  No  difference  is  perceived  between  the 
facts  of  that  case  and  the  one  at  bar  that  should  vary  the 
legal  principle  controlling  both.     The  fact  that  in  the  Illinois 
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case  the  cotton  was  destroyed  at  a  regular  station,  with  the 
agent  always  present,  can  make  no  difference,  nor  the  fact 
that  a  manifest  was  made  out  and  left  with  the  agent;  for  in 
that  case  the  supreme  court  said:  "  No  difference  is  perceived 
in  receiving  freight  on  the  platform  of  their  depot  and  into 
their  cars  at  any  place  on  their  road  or  sidetrack,  or  whether 
it  is  placed  there  by  their  own  employees  or  by  other  persons, 
60  it  is  done  with  the  assent  of  the  company."  No  signifi- 
cance can  be  attached  to  the  fact  that  a  manifest  was  filed 
with  the  agent  in  that  case  showing  description  of  goods, 
name  of  consignee,  and  shipping  directions.  The  cotton  had 
not  been  counted  or  receipted  for  (same  as  in  the  case  at  bar) 
by  agents  of  the  company.  But  shipping  directions  had  been 
given  in  the  case  at  bar,  so  far  as  the  place  of  destination 
was  concerned,  as  appears  from  the  letter  to  the  agent  at 
Pine  Bluff.  Moreover,  it  was  distinctly  shown  that  the  name 
of  consignee  was  not  required  before  the  carrier  accepted  the 
cotton  for  transportation.  It  was  put  in  transitu  before  issu- 
ing its  bill  of  lading.  The  company  was  held  liable  as  a 
common  carrier  in  the  Illinois  case  {Illinois  Cent.  R.  R.  Co. 
V.  Smyser,  38  111.  354,  87  Am.  Dec.  301);  and  we  consider 
that  conclusion  sound,  and  entirely  applicable  to  the  case 
under  consideration.  See,  also,  the  following:  London  etc.  Fire 
Ins.  Co.  V.  Rome  etc.  R.  R.  Co.,  68  Hun,  598;  Evansville  etc. 
R.  Co.  V.  Keith,  8  Ind.  App.  57  (strong  case,  supporting  the 
view  announced);  Wilson  v.  Atlanta  etc.  Ry.  Co.,  82  Ga.  386; 
Kansas  City  etc.  Ry.  Co.  v.  TAlly  (Miss.,  Jan.  19,  1891),  cited 
in  appellant's  brief  as  tending  to  support  the  above  doctrine. 

***  The  only  remaining  question  necessary  to  consider  is 
as  to  the  admission  of  tiie  cotton-book  of  John  P.  Murphy 
in  evidence.  The  entries  in  the  cotton-book  showing  the 
weights,  marks,  names  of  consignor  and  consignee,  and  date 
of  shipment  were  clearly  competent  and  relevant  to  the  issue: 
1  Greenleaf  on  Evidence,  sees.  117,  119,  notes;  Railway  Co. 
V.  Henderson,  bl  Ark.  402. 

The  court,  however,  before  allowing  the  entries  read,  should 
have  required  a  shovving  that  the  book  was  correctly  kept, 
and  that  the  entries  were  contemporaneous  with  the  facts 
recorded:  Railway  Co.  v.  Henderson,  57  Ark.  402.  The  suit 
was  progressing  in  the  name  of  the  executrix,  and  therefore 
it  must  be  taken  that  proof  of  the  death  of  Murphy  had 
already  been  made.  The  appellee  did  show  that  the  book  was 
correctly  kept,  and  that  the  entries  were  in  the  handwriting 
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of  J.  P.  Murphy,  but  failed  to  show  that  the  entries  were 
contemporaneous.  Appellant,  however,  made  no  specific  ob- 
jection to  the  introduction  of  the  book  on  that  account,  and 
we  think  he  must  be  held  to  have  waived  that  point:  Rogers 
V.  State,  60  Ark.  76;  ante,  p.  154;  Vaughan  v.  State^  58  Ark. 
353.  The  laying  of  the  foundation  was  preliminary,  and, 
had  the  court's  attention  been  directed  specifically  to  tliis 
particular  point,  it  doubtless  would  have  required  the  proper 
showing,  or  excluded  the  evidence. 

The  court's  charge  to  the  jury  on  the  question  of  delivery 
was  in  keeping  with  the  views  we  have  expressed,  and,  there 
being  no  prejudicial  error  in  its  ruling  upon  any  other  ques- 
tion raised,  its  judgment  must  be  affirmed. 

So  ordered.  

CaBRIEKS — SUFFIOIKNOT    OF    DELIVERY    TO — LIABILITY   OT,    WHEN   COM- 

HENCBs. — Though  a  shipper  has  agreed  to  load  his  property  in  the  cars,  and 
has  uot  yet  done  so,  the  carrier  is  liable  for  its  loss  if  it  has  been  placed  in 
his  freight-house  for  the  purpose  of  shipment,  with  the  consent  and  under 
the  direction  of  his  freight  agent,  and  it  is  ready  for  immediate  transporta- 
tion, and  the  cause  of  delay  is  the  failure  of  the  carrier  to  furnish  the  requi- 
site cars:  London  etc.  Ins.  Co.  v.  Rome  etc.  R.  R.  Co.,  144  N.  Y.  200;  43  Am. 
St.  Rep.  752,  and  note,  with  the  cases  collected.  See,  also,  the  notes  to 
Merj-iam  v.  Hartford  etc.  R.  R.  Co.,  52  Am.  Dec.  349:  lllinoia  etc  R.  R.  Co. 
V.  Smyaer,  87  Am.  Dec.  304,  and  the  extended  note  to  Campbell  v.  City  q/ 
Stillwater,  50  Am.  Rep.  571. 

Evidence — Books  of  Account. — An  account-book  of  original  entries, 
fair  on  its  face,  and  shown  to  have  been  kept  in  the  usual  course  of  busi- 
ness, is  admissible  in  evidence  in  favor  of  the  person  keeping  it:  Anclior 
Milling  Co  v.  ]Valsh,  108  Mo.  277;  32  Am.  St.  Rep.  600,  and  note;  Robinson 
V.  Smith,  1 1'l  Mo.  205;  33  Am.  St.  Rep.  510.  See,  also,  Hottfe  v.  Beak,  141 
III.  290;  33  Am.  St.  Rep.  307,  and  the  extended  note  to  Union  Bank  ▼. 
Knapp,  15  Am.  Deo.  191. 


Eailway  Company  v.  Nevill. 

[60  Arkansas,  875.] 

Carrier,  Liability  of  When  Ceases. — The  liability  of  a  carrier  as  sneh 
does  not  terminate  on  the  arrival  of  the  goods  at  the  point  of  destina- 
tion and  on  placing  them  in  the  station-house  of  the  carrier  there  situ- 
ate, if  the  consignee  has  not  had  a  reasonable  opportunity  to  remove 
them  after  notice  to  do  so  or  after  a  reasonable  effort  on  the  part  of  the 
carrier  to  give  such  notice. 

Carrier,  Liability  for  Goods  Destroyed  by  Mobs. — Where  there  has 
been  a  total  failure  to  deliver  goods  occasioned  by  the  depredations  or 
violence  of  mobs  or  rioters  the  carrier  is  answerable. 
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Dodge  &  Johnson,  for  the  appellant. 

W.  P.  &  A.  B.  Grace,  for  the  appellee. 

•TT  w^ooD^  J.  The  appellant  company  received  some  com 
and  hay  at  Pine  BluflF  for  transportation  to  Linwood  station, 
there  to  be  delivered,  upon  payment  of  freight,  to  C.  E.  Nevill, 
the  appellee.  About  the  hour  the  freight  train  was  to  arrive 
appellee  appeared  at  the  station  to  receive  his  freight.  The 
train  did  not  arrive  on  time.  Appellee  waited  till  after  sun- 
set, and  returned  to  his  home.  Soon  after  his  departure  the 
train  came  in,  and  appellee's  goods  were  safely  deposited  in 
appellant's  warehouse  at  Linwood.  Next  morning  appellee 
returned  with  his  teams  to  receive  his  goods,  but,  during  the 
night,  a  mob  of  negroes,  which  the  civil  authorities  were 
unable  to  control,  set  fire  to  appellant's  station-house,  and 
destroyed  same,  together  with  the  goods  of  appellee.  Appel- 
lee sued  for  and  obtained  judgment  against  the  company  for 
the  value  of  his  goods,  and  the  company  appeals. 

The  questions  for  our  consideration  are  presented  by  the 
following  instructions:  1.  "That  the  receipt  of  the  goods  by 
the  company's  agent  at  Linwood,  and  placing  them  in  the 
station-house,  did  not,  of  itself,  change  the  relations  existing 
between  the  consignee  and  the  company,  and  change  the  lia- 
bility of  the  latter  from  that  of  carrier  to  warehouseman, 
because  the  court  adopts  what  is  commonly  known  as  'the 
New  Hampshire  rule,'  and  holds  that,  before  the  liability  as 
carrier  ceases  and  that  of  warehouseman  begins,  the  con- 
signee must  have  had  a  reasonable  opportunity  to  *''® 
remove  the  goods  after  notice  to  do  so,  or  after  a  reasonable 
effort  by  the  company  to  give  him  notice."  2.  "  The  court 
further  declares,  upon  the  facts  stated,  the  mob  of  rioters 
referred  to  was  not  a  public  enemy,  in  the  legal  meaning  of 
that  term;  and  therefore  its  acts  in  destroying  the  property 
did  not  relieve  the  defendant  of  its  liability,  as  a  common 
carrier,  to  deliver  the  same  to  consignee." 

1.  Two  well-defined,  but  widely  divergent,  rules  have  been 
announced  by  the  American  courts  upon  the  proposition 
embodied  in  the  first  of  the  above  instructions.  In  1854  the 
supreme  court  of  Massachusetts  determined  that  the  liability 
of  railroads  as  common  carriers  ceased  the  moment  the  goods 
of  the  consignee  were  removed  from  their  cars  and  placed  in 
a  safe  place  upon  their  platforms  within  their  depots,  and 
that,  from  that  time  until  the  goods  were  called  for  and 
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delivered  to  the  consignee,  the  liability  of  the  railroad  was 
only  that  of  warehouseman:  Norway  etc.  Co.  v.  Boston  etc, 
R.  R.  Co.,  1  Gray,  263;  61  Am.  Dec.  423.  This  rule  has 
been  approved  in  several  states:  Illinois,  Indiana,  Iowa, 
Georgia,  California,  Missouri,  North  Carolina,  Tennessee. 

In  1856  the  supreme  court  of  New  Hampshire  expressly 
departed  from  the  doctrine  of  the  Massachusetts  court,  hold- 
ing that  the  liability  of  the  carrier  as  such  continued  until 
the  owner  should  have  a  reasonable  time  after  the  arrival  of 
the  goods  to  accept  and  remove  them:  Moses  v.  Boston  etc. 
R.  R.  Co.,  32  N.  H.  523;  64  Am.  Dec.  381.  This  doctrine  h^s 
been  approved  by  the  supreme  courts  of  the  following  states, 
to  wit:  Alabama,  Louisiana,  Kentucky,  New  Jersey,  Kansas, 
Ohio,  Vermont,  Wisconsin,  New  York,  Michigan,  Minnesota, 
Texas,  Connecticut,  Pennsylvania. 

Counsel  for  appellant  cite  Alabama  and  Pennsylvania  as 
supporting  the  Massachusetts  rule,  but  an  examination  of 
the  cases  of  Louisville  etc.  R.  R.  Co.  v.  McGuire,  "®  79  Ala. 
395,  and  Louisville  etc.  R.  R.  Co.  v.  Oden,  80  Ala.  39,  and  the 
case  of  National  Line  Steamship  Co.  v.  Smart,  107  Pa.  St. 
492,  will  discover  that  Alabama  and  Pennsylvania  are  in 
line  with  the  New  Hampshire  rule  as  to  the  consignee  having 
a  reasonable  time  in  which  to  remove  the  goods,  during  which 
time  the  liability  of  the  carrier  as  an  insurer  continues. 
Counsel  for  appellees  are  likewise  mistaken  in  putting  Ten- 
nessee in  the  New  Hampshire  column:  See  Butler  v.  East 
Tennessee  etc.  R.  R.  Co.,  8  Lea,  32. 

But,  whatever  rule  we  adopt,  we  will  be  but  going  upon  a 
well-beaten  path,  and  following  in  the  footsteps  of  eminent 
jurists.  It  is  difficult  to  determine  where  lies  the  weight  of 
authority  amid  such  respectable  conflict.  But,  considering 
the  "  broad  principles  of  public  policy  and  convenience,  upon 
which  the  common-law  liability  of  the  carrier  is  made  to 
rest,"  the  doctrine  of  the  New  Hampshire  court  commends 
itself  to  our  favor.  We  think  it  embodies  the  better  reason. 
Without  entering  upon  a  discussion  of  these  principles  (for 
we  could  not  hope  to  add  any  thing  new),  we  simply  announce 
our  approval  of  the  New  Hampshire  rule,  as  applicable  to  the 
undisputed  facts  of  this  case.  This  doctrine  is  supported,  we 
believe,  by  a  majority  of  the  text  writers,  as  well  as  the  adjudi- 
cated cases.  In  addition  to  authorities  cited  in  brief  of  coun- 
sel, see  2  Beach  on  Railways,  916;  3  Wood's  Railway  Law, 
1908;  2  Redfield  on  Railways,  81;  Story  on  Bailments,  sec.  543, 
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and  Hutchinson  on  Carriers,  sec.  373.  The  last  author,  in  his 
excellent  work  on  Carriers,  after  giving  most  cogent  reasons 
for  the  soundness  of  the  New  Hampshire  rule,  concludes  as  fol- 
lows: "The  same  reasons,  therefore,  upon  which  is  based  the 
severe  accountability  of  the  carrier  for  the  safety  of  his  charge, 
would  seem  to  require  that  railway  companies  should  be  held 
to  be  custodians  of  the  goods  in  the  same  character  in  which 
they  received  them  until  they  had  either  tendered  them  "*® 
to  the  consignee,  or  had,  after  informing  him  of  their  arrival, 
given  him  a  reasonable  time  within  which  to  take  them  away. 
This  is,  as  we  have  seen,  the  well-settled  law  as  to  carriers 
by  water,  and  no  substantial  reason  can  be  urged  why  the 
rule  should  be  further  relaxed  in  favor  of  railroad  companies." 

Our  own  court,  in  Turner  v.  Hitff,  46  Ark.  225,  55  Am.  Rep. 
580,  speaking  of  the  question  of  notice  in  regard  to  carriers 
by  water,  said:  "  A  carrier  by  water  may  deliver  goods  on  the 
wharf,  but  as  a  general  proposition  the  consignee  is  entitled 
to  actual  notice  of  their  arrival,  that  he  may  have  an  oppor- 
tunity to  move  or  safely  store  them.  The  necessity  of  notice 
may,  however,  be  waived  by  the  previous  course  of  dealing 
between  the  parties."  The  same  rule  is  applicable  to  rail- 
roads. The  supreme  court  of  New  York,  in  Fenner  v.  Buffalo 
etc.  R.  R.  Co.,  44  N.  Y.  505,  4  Am.  Rep.  709,  has  covered  the 
whole  doctrine  of  notice  and  reasonable  opportunity  to  remove 
the  goods  after  arrival  at  place  of  destination,  as  follows:  "  If 
the  consignee  is  present  upon  the  arrival  of  the  goods  he 
must  take  them  without  unreasonable  delay.  If  he  is  not 
present,  but  lives  at  or  in  the  immediate  vicinity  of  the  place 
of  delivery,  the  carrier  must  notify  him  of  the  arrival  of  the 
goods,  and  then  he  has  a  reasonable  time  to  take  and  remove 
them.  If  he  is  absent,  unknown,  or  cannot  be  found,  then 
the  carrier  can  place  the  goods  in  its  freight-house,  and,  after 
keeping  them  a  reasonable  time,  if  the  consignee  does  not 
call  for  them,  its  liability  as  a  common  carrier  ceases." 

As  to  what  is  reasonable  time  for  removal,  where  the  facts 
are  undisputed,  as  in  this  case,  is  a  question  of  law.  Where 
there  is  a  dispute  about  the  facts  the  question  must  be  de- 
termined by  the  jury  or  court  sitting  as  such.  It  should  be 
eaid,  however,  that  the  question  of  reasonable  time  and  op- 
portunity to  remove  the  goods  is  not  in  the  least  affected  by 
any  untoward  or  adventitious  ****  surroundings  peculiar  to 
any  particular  consignee:  Hutchinson  on  Carriers,  377. 

2.  Upon  the  second  proposition  the  authorities  are  prao- 
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tically  one  way.  Where  there  is  a  total  failure  to  deliver 
goods,  occasioned  by  the  "depredations  or  the  violence  of 
mobs,  rioters,  strikers,  thieves,  and  the  like,"  the  carrier  is 
liable.  For,  says  Mr.  Hutchinson,  "by  the  word  'enemies' 
in  this  connection  is  to  be  understood  the  public  enemy  of 
the  country  of  the  carrier,  and  not  of  the  owner  of  the  goods": 
Hutchinson  on  Carriers,  204,  and  authorities  there  cited. 

The  charge  of  the  trial  court  was  in  harmony  with  the 
views  we  have  expressed,  and  its  judgment  is  therefore  af- 
firmed.   

Carriers — LiABn.iT7  of,  When  Ceases. — A  carrier's  liability  m  carrier 
was  held  to  have  teriniuated  when  it  appeared  that  he  gave  the  consigaee 
prompt  notice  of  the  arrival  of  the  goods,  and  thereafter  discharged  them 
at  the  wharf,  where  they  remained  three  days:  Tarhell  v.  Royal  Exchange 
Shipping  Co.,  110  N.  Y.  170;  6  Am.  St.  Rep.  350,  and  note.  The  liability 
of  a  common  carrier  of  freight  ceases  upon  the  unloading  of  the  goods  from 
the  car  at  the  place  of  destination  and  placing  them  in  a  safe  and  secure 
warehouse:  Oregg  v.  Illinoia  Cent.  R.  R.  Co.,  147  111.  550;  37  Am.  St.  Rep. 
238,  and  note.  See,  also,  the  note  to  Scheu  v.  Benedict,  15  Am.  St.  Rep. 
429,  and  especially  the  extended  note  to  Oatrander  v.  Brown,  8  Am.  Dec 
214. 

Carriers — Liability  for  Loss  or  Damage  to  Goods  from  Strikes  ob 
Mobs. — A  common  carrier  is  not  liable  for  loss  or  damage  naturally  result- 
ing from  delay  in  delivering  freight  caused  by  mobs  or  a  strike  of  employees, 
accompanied  by  intimidation  and  violence  which  could  not  be  prevented  or 
suppressed  by  the  carrier  or  the  civil  authorities:  Oulfelc.  Ry.  Co.  v.  Levi, 
76  Tex.  337;  18  Am.  St.  Rep.  45.  This  question  is  fully  discussed  in  the 
extended  note  to  Norria  ▼.  SavannaJi  etc  Ry.  Co.,  11  Am.  St.  Rep.  365. 


Railway  Company  v.  Beery. 

[60  Arkansas,  433.] 

OARBnRS,  Baggaoe,  LiABiLrrT  or  for. — If  a  passenger,  ignorant  of  the 
rules  of  a  railway  company  forbidding  the  receipt  by  its  agents  of  money 
for  transportation  as  baggage,  delivers  to  the  baggage  agent  more 
money  than  the  carrier  is  required  to  transport,  informing  the  agent  of 
the  amount,  who  accepts  it  to  ship  as  baggage,  the  carrier's  common 
law  liability  therefor  attaches. 

Railways. — A  BAOOAaE-HASTEB  is  not  Aotino  Beyond  the  Scope  of 
his  employment  when  he  receives  more  money  for  transportation  as 
baggage  than  by  the  rules  of  his  employer  be  is  authorized  to  receive. 
An  agent  whose  business  it  is  to  receive  and  check  baggage  is  author- 
ized  by  the  nature  of  his  employmeut  and  the  duties  incident  thereto 
to  bind  his  employer. 

Action  by  the  plaintiffs  Berry  for  the  value  of  a  trunk 
delivered  to  an  agent  of  the  defendant  railway  company,  to 
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be  transported  as  baggage.  The  trunk,  it  was  clainaed,  in 
addition  to  wearing  apparel  of  the  value  of  one  hundred  and 
thirteen  dollars,  contained  four  hundred  and  thirteen  dollars 
in  money.  Verdict  and  judgment  for  the  plaintiffs.  Defend- 
ant appealed. 

Sam  H.  West  and  J.  C.  Hawthorne^  for  the  appellant. 

M.  J,  Manning  and  David  A.  Qates,  for  the  appellee. 

*'*  Wood,  J.  The  appellant  asked  tlie  following  instruc- 
tions: 1.  "The  jury  are  instructed  that  a  railway  company  is 
not  liable  for  the  loss  of  money  shipped  as  baggage,  in  excess 
of  an  amount  necessary  to  be  used  while  on  a  journey.  2. 
If  the  jury  find  from  the  evidence  that  the  defendant  is  not 
engaged  in  transmitting  money  it  would  not  be  liable  for  the 
loss  of  money  when  shipped  as  baggage,  even  if  its  agents 
were  informed  that  money  was  contained  in  the  trunk  shipped 
as  baggage."  The  court  refused  these,  and  in  effect  charged 
the  jury  that,  if  a  passenger,  who  had  no  notice  of  the  com- 
pany's instructions  to  its  agents  forbidding  the  taking  of 
money  for  transportation  as  baggage,  delivered  to  the  agent 
of  the  railway  company  a  trunk  containing  money,  to  be 
transported  as  baggage,  and  informed  the  agent  who  checked 
the  trunk  that  it  contained  money,  and  the  agent,  after  being 
so  informed,  received  the  same,  then,  in  case  of  loss,  the  car- 
rier would  be  liable.  The  requests  granted  and  refused  pre- 
eeiit  the  only  question  for  our  determination. 

The  carrier  is  liable  as  insurer  for  money  which  the  pas- 
senger bona  fide  includes  in  his  baggage  to  pay  traveling  ex- 
penses, and  for  personal  use  on  his  journey,  provided  no  more 
is  taken  than  is  necessary  or  usual  for  passengers  of  like  sta- 
tion, habits,  and  condition  in  life,  while  on  similar  journeys: 
Hutchinson  on  Carriers,  sees.  682-688;  Schouler  on  Bailments, 
gees.  669-671;  Story  on  Bailments,  sec.  449;  3  Wood's  Rail- 
way Law,  sec.  401;  Jordan  v.  Fall  River  R.  R.  Co.,  5  Cush. 
€9;  51  Am.  Dec.  44;  Rorer  on  Railroads,  988;  Angell  on 
Carriers,  sec.  115;  2  Beach  on  Railways,  sec.  901;  2  Redfield 
on  Railways,  59.  For  any  amount  in  excess  of  this  (which 
is  a  question  for  the  jury)  the  carrier  is  not  liable  aa  such, 
unless  he  receives  it  with  notice  that  the  quantity  is  greater 
than  is  usually  carried  by  passengers  under  the  same  or  simi- 
lar circumstances.  And  the  passenger  must  observe  the 
utmost  candor  and  good  faith  in  presenting  *'®  his  baggage 
for  transportation;  for  the  carrier  is  only  required  to  trans- 
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port  according  to  appearances.  If  the  passenger  presents  hia 
baggage  in  a  closed  receptacle,  such  as  is  ordinarily  carried 
as  baggage,  in  order  to  lay  upon  the  carrier  the  extraordinary 
responsibility  of  insurer  the  passenger  must  inform  him  if  it 
contains  any  articles  which  the  carrier  is  not  bound  to  trans- 
port as  baggage.  This  for  the  reason  that  the  carrier,  when 
thus  notified,  may  refuse  to  carry  altogether,  or  accept  and 
charge  a  sum  in  addition  to  the  passenger  fare  for  the  oner- 
ous liability  he  thus  assumes:  Schouler  on  Bailments,  sec. 
669,  et  seq.;  Hutchinson  on  Carriers,  sec.  685;  Edwards  on 
Bailments,  sec.  529;  3  Wood's  Railway  Law,  sees.  401,  406, 
408;  Railroad  Co.  v.  Fraloff,  100  U.  S.  24;  2  Beach  on  Rail- 
ways, 902;  Davis  v.  Afichigan  etc.  R.  R.  Co.,  22  111.  278;  74 
Am.  Dec.  151;  Illinois  Cent.  R.  R.  Co.  v.  Copeland,  24  IlL 
332;  76  Am.  Dec.  749;  1  Rapalje  and  Mack's  Digest  of  Rail- 
road Law,  •'  Baggage,"  538,  and  authorities  there  cited. 

The  baggage-master  is  not  out  of  the  scope  of  his  employ- 
ment when  he  receives  more  money  for  transportation  as 
baggage  than  by  the  rules  of  the  company  or  instructions 
from  his  employer  he  is  authorized  to  receive,  for  the  carrier 
does  carry  some  money  as  baggage,  and  the  agent  whose  busi- 
ness it  is  to  receive  and  check  for  baggage  has  the  implied 
authority,  by  virtue  of  the  nature  of  his  employment,  and 
the  duties  incident  to  it,  to  bind  his  employer,  the  carrier: 
Hutchinson  on  Carriers,  sec.  688;  3  Wood  on  Railroads,  sec. 
408;  Minter  v.  Pacific  R.  R.  Co.,  41  Mo.  503;  97  Am.  Dec.  288; 
Strouss  V.  Wabash  etc.  Ry.  Co.,  17  Fed.  Rep.  209.  As  was  said 
by  a  distinguished  judge  of  New  York:  "The  contract  to 
carry  the  baggage  of  passengers,  as  incident  to  the  contract 
to  carry  the  person,  does  not  become  defined  as  to  particular 
baggage,  its  amount  or  other  incidents,  until  the  baggage  is 
delivered  to  the  baggage-master":  Isaacson  v.  New  York  Cent, 
etc.  R.  R.  Co.,  94  N.  Y.  278;  46  Am.  Rep.  142. 

**^  We  conclude  that  where  a  passenger,  who  is  ignorant 
of  the  rules  or  instructions  of  railway  companies  forbidding 
their  agents  to  receive  money  for  transportation  as  baggage, 
delivers  to  the  baggage  agent  more  money  than  the  carrier  is 
required  to  transport,  and  informs  the  agent  of  the  amount,  if 
he  accepts  it  to  ship  as  baggage,  and  a  loss  occurs,  the  car- 
rier's common-law  liability  will  attach.  We  are  aware  that  a 
different  rule  prevails  in  some  of  the  states,  notably  Massachu- 
setts: Blumantle  v.  Fitchburg  R.  R.  Co.,  127  Mass.  322;  34  Am, 
Rep.  376;  Ailing  v.  Bostonetc.  R.  R.  Co.,  126  Mass.  121;  30  Am. 
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Rep.  667;  Jordan  v.  Fall  River  R.  R.  Co.,  5  Cush.  69;  51  Am. 
Dec.  44;  Collins  v.  Boston  etc.  R.  R.  Co.,  10  Cush.  506.  See, 
also,  Bomar  v.  Maxwell,  9  Humph.  620;  51  Am.  Dec.  682. 
But  the  weight  of  authority  is  with  the  rule  as  we  have  an- 
nounced it:  Camden  etc.  R.  R.  Co.  v.  Baldauf,  16  Pa,  St.  67; 
55  Am.  Dec.  481;  Hutchinson  on  Carriers,  sec.  685;  Jacobs  v. 
Tuit,  33  Fed.  Rep.  412;  Railroad  Co.  v.  Fraloff,  100  U.  S.  24; 
Humphreys  v.  Perry,  148  U.  S.  627;  Great  Northern  Ry.  Co. 
V.  Shepherd,  8  Ex.  30;  Minter  v.  Pacific  R.  R.  Co.,  41  Mo.  503; 
97  Am.  Dec.  288;  and  other  cases  cited  in  brief  of  counsel 
for  appellee:  See  Rapalje  &  Mack's  Digest  of  Railroad  Law, 
536-539,  and  cases  cited. 

While  most  of  these  cases  have  reference  to  merchandise 
in  some  form,  yet  the  rationale  of  the  doctrine  as  to  it,  when 
carried  as  baggage,  is  equally  applicable  to  money,  where  it 
is  carried  as  baggage.  As  to  what  would  be  the  rule  if  the 
money  was  accepted  and  carried  as  freight  is  nowhere  pre- 
sented. The  proof  on  the  part  of  the  plaintiff  showed  that 
the  agent  who  checked  the  trunk  was  informed  of  the  amount 
of  money  it  contained  before  he  checked  it  for  transportation. 
The  instructions,  therefore,  being  in  harmony  with  the  law, 
and  the  verdict  of  the  jury  having  evidence  to  support  it,  the 
judgment  of  the  Monroe  circuit  court  is  affirmed. 

Carriers — Baggage — Money  as. — Bank  bills  to  a  reasonable  amount 
may  be  considered  baggage,  and,  when  carried  in  a  trunk  and  lost,  their 
value  may  be  recovered:  Illinois  Cent.  R.  R.  Co.  v.  Copcland,  24  III.  332;  76 
Am.  Dec.  749,  and  note.  Baggage  does  not  include  an  unreasonable  amount 
of  money:  Davis  v.  Michigan  etc.  R.  R.  Co.,  22  111.  278;  74  Am,  Dec.  151, 
and  note;  Pfister  v.  Central  Pac.  R.  R.  Co.,  70  Cal.  1G9;  59  Am.  Rep.  404. 
The  recovery  by  a  passenger  against  a  carrier  for  loss  of  money  contained 
in  his  trunk  is  confined  to  such  sum  only  as  was  necessary  for  personal  use 
and  traveling  expenses:  Hickox  v,  Nauqntuck  R.  R.  Co.,  31  Conn.  281;  83 
Am,  Dec.  143,  and  note.  While  the  obligation  of  a  carrier  of  passengers  is 
limited  to  ordinary  baggage,  yet  if  it  knowingly  permits  a  passenger,  either 
with  or  without  payment  of  extra  charge,  to  take  articles  as  baggage  which 
are  not  properly  such,  it  will  be  liable  for  their  loss,  though  without  fault: 
Oakes  v.  Northern  Pac.  R.  R.  Co.,  20  Or.  392;  23  Am.  St.  Rep,  126,  See, 
also,  the  notes  to  the  following  cases:  Connolly  v,  Warren,  8  Am.  Rep.  304; 
Orange  County  Bank  v.  Brown,  24  Am.  Dec.  137,  and  the  extended  note  to 
Hutcliings  v.   Western  etc.  R.  R.  Co.,  71  Am.  Dec,  161, 

Carriers — Authority  of  Baggage- mastkr. — A  carrier  undertaking  to 
carry  baggage  is  liable  for  its  loss,  whether  its  agent  had  authority  to  accept 
it  or  not:  Note  to  Minter  v.  Pacific  R.  R.,  97  Am.  Dec,  291. 
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[60  ABKANSAa,  5iS.] 

LaKDOWNIR,  TresPASSINO  CaiLDREN,  LtABILITr  fOB  Ikjurt  to.— T!  a 
landowner  allows  hot  water  to  escape  and  stand  in  a  pool  un  his  prem* 
ises  into  which  a  child  walks  or  falls  and  is  injared,  the  jury,  in  an 
action  to  recover  for  snch  injury,  should  be  instructed  to  consider 
whether  the  pool  of  water  was  attractive  to  children  of  the  age  of 
plaintiff,  and  whether  this  was  or  ought  to  have  been  known  to  the 
defendant,  and  whether,  from  ail  the  circumstances,  it  appeared  that 
the  defendant,  as  a  responsible  prudent  person,  ought  to  have  anticipated 
that  children  of  the  age  of  plaintiff  would  probably  receive  such  injury 
aa  he  did  by  reason  of  the  situation  and  condition  of  the  water. 

Childrbn  ark  Required  to  Exercise  only  such  Garb  and  Prudencb 
aa  may  be  reasonably  expected  of  those  who  possess  only  the  iutelli« 
gence  and  maturity  of  judgment  which  they  possess. 

Landowner — Trespassing  Children. — The  owner  of  land  is  not  required 
to  provide  against  remote  and  improbable  injuries  to  children  trespass* 
ing  thereon,  but  he  is  liable  for  injuries  to  children  trespassing  upon 
his  private  grounds,  when  it  is  known  to  him  that  they  are  accustomed 
to  go  upon  such  grounds,  aud  that,  from  the  peculiar  nature  and  exposed 
condition  of  some  thing  thereon,  it  is  attractive  to  children,  and  he 
ought  reasonably  to  anticipate  such  an  injury  to  a  child  as  that  which 
in  fact  occurred. 

Action  to  recover  compensation  for  injuries  inflicted  upon 
the  plaintiff,  a  child  about  six  years  of  age,  from  being 
scalded  by  hot  water  standing  in  a  pool  on  the  premises  of 
the  defendant  corporation.  This  water  had  been  let  out  of  a 
boiler  by  a  watchman  of  the  defendant,  and,  running  through 
a  plank  conduit,  had  flown  into  a  pit  about  sixty  feet  distant 
from  the  defendant's  mill.  The  plaintiff,  with  a  child  of  the 
watchman,  had  gone  with  the  latter  to  the  mill  against  his 
protest.  The  pool  into  which  the  water  ran  was  on  the  pri- 
vate grounds  of  the  defendant,  some  three  hundred  feet  dis- 
tant from  the  nearest  street  or  traveled  way  in  the  town  in 
which  the  mill  was  situated.  Children  had  sometimes  been 
in  the  habit  of  plaj'ing  in  a  pile  of  sawdust  about  one  hun- 
dred and  fifty  feet  from  the  water.  This  water  might  have 
been  covered  without  inconvenience.  Before  the  day  on 
which  the  accident  happened  children  had  not  been  accus- 
tomed to  play  about  the  pool,  nor  was  there  any  allegation  or 
evidence  that  the  pool  was  known  to  children  before  that  day 
or  that  it  or  its  surroundings  were  attractive  to  them.  The 
complaint  charged  "that  defendant  negligently  and  care- 
lessly failed  and  neglected  to  cover  and  inclose  said  pit,  or 
post  any  notices  or  sign  indicating  tiiat  it  contained  boiling 
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water,  but  negligently  and  carelessly  and  wantonly  deposited 
in  said  pit  pieces  of  bark  from  logs  or  timber  brought  to  its 
yards,  which  said  pieces  of  bark  congregated  and  floated  so 
thickly  upon  the  top  of  the  boiling  water  in  said  pit,  that  per- 
sons passing  near  it  could  not  See  the  water  in  said  pit,"  and 
that  plaintiff,  not  being  able  to  see  such  water,  walked  therein 
and  was  scalded.  When  the  watchman  let  the  water  out  of 
the  boiler  he  cautioned  the  plaintiff  not  to  go  about  the 
water  because  it  was  hot.  Judgment  for  plaintiff,  defendant 
appealed. 

C.  F.  Greenlee  and  N.  W.  Norton^  for  the  appellant. 
T.  C.  Trimble  and  M.  J.  Manning^  for  the  appellee, 

***  Hughes,  J.  The  instructions  given  by  the  circuit 
court  to  the  jury  in  this  case  are  based  upon  the  theory  that 
the  defendant  was  obliged  to  fence  or  inclose  its  private 
grounds  to  prevent  injury  to  all  persons  who  might  trespass 
thereon.  This  is  error,  and  the  instructions  are  inapplicable 
and  erroneous. 

The  instructions  asked  by  the  appellant  art  baS^d  upon 
the  converse  of  this  theory;  that  is,  that,  as  matter  of  law, 
the  company  owed  no  duty  to  any  trespasser  upon  its  private 
grounds,  and  was  therefore  not  liable  for  injuring  an  infant, 
while  so  trespassing,  unless  the  injury  was  wantonly  inflicted. 
This  is  also  erroneous. 

The  jury  should  have  been  instructed  in  this  case  that,  in 
determining  whether  the  defendant  was  liable  or  not  for  the 
injury  received  by  the  child,  they  should  consider  whether  it 
appeared  from  the  evidence  that  the  pool  of  water  in  which 
he  was  scalded  was  attractive  to  children  of  the  age  of  appel- 
lee, and  whether  this  was  or  ought  to  have  been  known  to 
the  appellant,  and  whether,  ***  from  all  the  circumstances 
in  evidence,  it  appeared  that  the  appellant,  as  a  reasonably 
prudent  person,  ought  to  have  anticipated  that  children  of 
the  age  of  the  plaintiff  would  probably  receive  such  injury  as 
the  plaintiff  did  receive,  by  reason  of  the  situation  and  con- 
dition of  the  pool  of  water  at  the  time  the  plaintiff  received 
his  injury.  Children  are  required  to  exercise  only  such  care 
and  prudence  as  may  reasonably  be  expected  of  those  who 
possess  only  the  intelligence  and  maturity  of  judgment  which 
they  possess:  Railroad  Co.  v.  Stout,  17  Wall.  657;  Keffe  v. 
Milwaukee  etc.  R.  R.  Co.,  21  Minn.  207;  18  Am.  Rep.  393; 
£irge  v.  Gardiner^  19  Conn.  507;  50  Am,  Dec.  261;  Evansich 
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V.  Gulf  etc.  R  R.  Co.,  57  Tex.  126;  44  Am.  Rep.  486;  Lynch  v. 
Nurdin,  1  Ad.  &  E.,  N.  S.,  29.  The  owner  of  land  is  not  re- 
quired to  provide  against  remote  and  improbable  injuries  to 
children  trespassing  thereon.  But  he  is  liable  for  injuries  to 
children  trespassing  upon  his  private  grounds,  when  it  is 
known  to  him  that  they  are  accustomed  to  go  upon  it,  and 
that,  from  the  peculiar  nature,  and  exposed  and  open  con- 
dition, of  some  thing  thereon,  which  is  attractive  to  children, 
he  ought  reasonably  to  anticipate  such  an  injury  to  a  child 
as  that  which  actually  occurs:  Bransom  v.  Labrot,  81  Ky.  638; 
60  Am.  Rep.  193. 

*'  It  would  put  the  proprietors  of  real  estate  under  an 
oppressive  burden  to  make  them  insurers  against  remote  and 
improbable  injuries  to  children  while  trespassing  thereon": 
Thompson  on  Negligence,  sees.  603,  604,  and  cases  there 
cited. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Landowneb's  Liability  to  Infant  Trespassers. — ^Thongh  a  child  of 
tender  years  meeting  with  injury  on  the  premises  of  a  private  owner  is  a 
technical  trespasser,  yet  the  owner  is  liable  if  the  things  causing  injury  have 
been  left  unguarded  and  are  of  such  a  character  as  to  appeal  to  childish 
curiosity:  CUy  of  Pekin  v.  McMaJion,  154  111.  141;  45  Am.  St.  Rep.  114, 
and  note,  with  the  cases  collected. 

Negligence — Infants — Care  Required  of. — A  child  is  held  to  such 
care  and  prudence  only  as  are  usual  among  children  of  his  age  and  capacity: 
Haynea  v.  Raleigh  Qaa  Co.,  114  N.  C.  203;  41  Am.  St.  Rep.  786,  and  note. 


Hendrem  V.  Wing. 

(60  Abkansas,  561.) 
A  Chattel  Mortoage  Taken  in  the  Name  of  a  Partnership  Without 
Mentioning  the  Name  of  Either  of  its  Partners  is  not  on  that 
account  invalid. 

John  J.  &  E.  C.  HornoTy  for  the  appellants. 

*«*  RiDDicK,  J.  The  appellees  D.  R.  Wing,  C.  E.  Stephens, 
and  Joseph  Eggleston  are  partners  doing  business  under  the 
firm  name  of  Arkansas  Machinery  &  Supply  Company.  In 
the  course  of  their  business  as  such  firm  they  sold  one  E.  H. 
Miller  the  following  machinery:  One  thirty-five  horse-power 
return  tubul.ar  boiler,  with  fixtures  and  fittings,  and  one  tliirty- 
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five  horse-power  C.  &  T.  engine  complete  with  fixtures  and 
connections.  For  this  property  Miller  agreed  to  pay  nine 
hundred  and  six  dollars  and  fifty  cents,  and  he  gave  his  note 
for  that  amount,  payable  in  installments.  Afterward,  to  fur- 
ther secure  the  payment  of  these  notes,  Miller  executed  a 
mortgage  to  said  Arkansas  Machinery  &  Supply  Company, 
including  in  said  mortgage  the  machinery  purchased  and 
also  other  property.  Miller  at  this  time  was  also  indebted  to 
appellants,  and  to  secure  the  same  had  previously  given  them 
a  mortgage  on  another  boiler  and  engine.  He  disposed  of 
this  machinery  *®*  without  appellants'  consent,  and  replaced 
it  with  the  machinery  in  controversy.  Appellants  obtained 
possession  of  the  boiler  and  engine  purchased  from  appellees, 
and  claim  the  right  to  hold  same  in  lieu  of  the  boiler  and 
engine  wrongfully  disposed  of  by  Miller.  Appellees  brought 
replevin  to  recover  the  same.  Their  action  was  resisted  on 
the  ground  that  the  mortgage  to  the  Arkansas  Machinery  & 
Supply  Company,  under  which  appellees  claimed,  did  not 
contain  the  name  of  either  a  natural  or  artificial  person,  and 
was  therefore  void.  The  circuit  court  held  that  the  mortgage 
was  valid,  and  gave  judgment  in  favor  of  appellees. 

The  Arkansas  Machinery  &  Supply  Company  is  not  a  cor- 
poration, but  it  is  the  business  name  of  a  firm  of  partners. 
The  question  for  us  to  determine  is  whether  a  chattel  mort- 
gage, executed  to  it  as  such  partnership,  is  valid  at  law. 
The  decisions  in  regard  to  transfers  of  real  estate  to  partner- 
ships are  based  on  the  old  rule  that  "a  partnership,  as  such, 
cannot  at  law  be  the  grantee  in  a  deed,  or  hold  real  estate": 
Percifull  v.  Pratt,  36  Ark.  464.  This  rule  does  not  apply  to 
personal  property.  On  the  contrary,  a  partnership,  as  such, 
can  at  law  be  the  vendee  in  a  bill  of  sale  or  other  conveyance 
of  personal  property.  The  custom  of  the  country  teaches  us 
that  this  is  so.  The  business  of  the  country  is  largely  carried 
on  by  partners  under  partnership  names,  which  frequently 
do  *®'  not  contain  the  name  of  any  person.  Vast  quantities 
of  personal  property  of  all  kinds  are  contracted  for,  bought, 
and  sold  by  such  firms  under  their  firm  names  each  year, 
and  their  right  to  thus  buy  and  sell  goes  unchallenged.  A 
consideration  of  this  fact  shows  that  there  is  a  wide  distinc- 
tion between  the  rights  of  partnerships  at  law  in  regard  to 
the  buying  and  selling  of  personal  property  and  the  restric- 
tions which  prevail  there  in  regard  to  transfers  of  real  estate. 

A  mortgage  is  only  a  conveyance  for  the  purpose  of  secur- 
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ing  a  debt.  If  a  bill  of  sale  conveying  personal  property  to 
a  partnership  by  its  firm  name  is  valid  we  see  no  reason  why 
a  mortgage  of  personal  property  to  a  partnership  should  not 
be  upheld  under  like  circumstances.  It  is  true  that  the  stat- 
ute requires  certain  formalities  in  regard  to  acknowledging 
and  recording  mortgages  in  order  to  give  notice  to  third  par- 
ties. But  there  is  nothing  in  the  statute  which  renders 
invalid  mortgages  of  personal  property  executed  to  a  part- 
nership by  its  firm  name.  Such  a  conveyance  to  a  firm  is 
just  as  effectual  as  if  the  name  of  each  partner  had  been  set 
out  in  the  mortgage:  Henderson  v.  Gates,  62  Ark.  371;  Kel- 
logg  V.  Olson,  34  Minn.  103;  Byam  v.  Bickford,  140  Mass.  32; 
Brunson  v.  Morgan^  76  Ala.  593;  Chicago  Lumher  Co.  v.  Ash- 
worth,  26  Kan.  212. 

We  therefore  conclude  that  the  judgment  of  the  circuit 
court  in  regard  to  the  validity  of  the  mortgage  was  correct, 
and  it  is  affirmed. 

The  record  presents  other  questions,  but  we  find  nothing 
in  them  to  warrant  a  reversal.  They  were  not  discussed  by 
counsel,  and  we  have  deemed  it  unnecessary  to  discuss  them 
here.  

Chattkl  Mortoaqiss — ExEOTTTioM  or. — iiie  absence  of  the  names  of  the 
individual  members  of  a  partnership  from  a  chattel  mortgage  executed  to  it 
will  not  iuralidate  the  mortgage:  Chicago  Lun^Kr  Oo.  v.  Ashwortht  26  Kan. 
212. 
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Ingram  v.  Colgan, 

[106  California,  113.] 

OONSTITUTIONAI.  LAW — APPROPRIATIONS. — To  AN  ApPKOPEIATION  WlTHUf 
THK  MkANINO  07  THE  CONSTITUTION  NoTHINO  MORE  IS  REQUISITE  than 

•  designation  of  the  amount  and  the  fund  out  of  which  it  shall  be  paid. 
It  is  not  essential  that  the  f  undst  o  meet  the  same  be  at  the  time  in  the 
treasury,  and,  in  some  instances,  an  act  making  an  appropriation  need 
not  name  the  fund  out  of  which  payment  is  to  be  made. 

Constitutional  Law. — To  an  Appropriation  it  is  Necessary  that  the 
amount  of  money  appropriated  shall  be  designated,  and  if,  from  th« 
statute,  it  is  not  possible  to  ascertain  the  amount  to  be  paid  out,  no 
valid  appropriation  is  made. 

Constitutional  Law — Appropriation  Uncertain  in  Amount.— A  stafe- 
nte  declaring  that  any  person  who  shall  kill  or  destroy  any  coyot« 
■hall  be  paid  a  bounty  of  five  dollars  out  of  the  general  fund  of  the 
Btate  treasury  for  each  coyote  ao  destroyed  does  not  constitute  a  spe- 
cific appropriation,  nor  authorize  the  payment  of  any  money  until  a 
further  appropriation  is  made. 

Constitutional  Law — Bounties  for  Killino  Coyotes. — A  statute  au- 
thorizing the  payment  of  a  sum  of  money  for  each  coyote  destroyed 
within  the  state  is  a  valid  exercise  of  its  police  power. 

Constitutional  Law — Girrs  or  Public  Moneys,  What  ark  not. — A  stat- 
ute authorizing  a  bounty  to  be  paid  for  the  destruction  of  coyotes  does 
not  amount  to  a  gift,  and  therefore  does  not  conflict  with  the  constitu- 
tional provision  declaring  that  the  legislature  shall  have  no  power  to 
make  any  gift,  or  to  authorize  the  making  of  a  gift,  of  any  public  money 
or  thing  of  value  to  any  individual,  or  municipal  or  other  corporation^ 
whatever. 

A  Girr  is  a  voluntary  transfer  of  his  property  by  one  to  another  withoufe 
any  consideration  or  compensation  therefor. 

A  Bounty  Signifies  moneys  paid,  or  a  premium  offered,  to  encourage  or 
promote  an  object,  or  procure  a  particular  act  or  thing  to  be  done,  or  a 
■urn  or  other  thing,  given  generally  by  the  government,  to  certain  per* 
sons  for  some  service  they  have  done  or  are  about  to  do  the  public 
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The  Diffrrkncb  between  a  Bounty  and  a  Reward  I«  that  the  former 
applies  to  services  where  the  act  of  many  persons  is  desired,  each  oJ 
whom  may  act  upon  the  offer  and  entitle  himself  to  its  benefits,  with* 
out  prejudicing  the  claims  of  another,  while  the  latter  applies  to  the 
case  of  a  single  service  which  can  be  performed  but  once,  and  the  per* 
fonnance  of  which  terminates  the  power  of  any  other  person  to  entitle 
himself  to  it  by  any  subsequent  act. 

The  Right  to  a  Bounty  becomes  Vested  when  it  has  been  earned  by  a 
full  compliance  with  the  conditions  of  the  statute. 

A  Claim  is  a  demand  of  some  matter  as  of  right,  made  by  one  person  upon 
another,  to  do  or  to  forbear  to  do  some  act  or  thing  as  a  matter  of  duty. 

Claims  against  State,  when  Must  be  Presented  to  the  Board  of 
Examiners. — If  a  statute  provides  that  any  person  having  a  claim 
against  the  state  may  present  it  to  the  board  of  examiners,  and  that 
the  controller  of  the  state  must  not  draw  his  warrant  for  any  claim 
unless  it  has  been  approved  by  that  board,  another  and  subsequent 
statute  providing  that  every  person  who  shall  kill  a  coyote  shall  be 
paid  a  bounty  of  five  dollars  out  of  the  general  fund,  and  that  he  shall 
make  proof  to  the  board  of  supervisors  of  the  county  in  which  the  ani* 
mal  was  killed,  and  deposit  its  scalp  with  them,  and  that  there  shall 
thereupon  be  issued  to  him  a  certificate  of  the  clerk  of  such  board 
showing  the  number  of  scalps  so  deposited,  and  that,  on  such  certifi- 
cate being  presented  to  the  controller,  he  may  draw  his  warrant  on  the 
general  fund  for  the  sum  named  therein  in  favor  of  the  person  entitled 
thereto,  that  officer  is  not  authorized  to  act  until  the  claim  has  been 
presented  to  and  approved  by  such  board  of  examiners. 

Attorney  General  W.  H.  H.  Hart  and  Deputy  Attorney  Oen- 
eral  William  H.  Lay  son,  for  the  appellant. 

Freeman  <k  Bales,  for  the  respondent. 

***  Henshaw,  J.  Upon  joint  petition  of  appellant  and 
respondent  this  cause  was  ordered  to  be  heard  in  Bank  for 
the  determination  of  the  single  question  whether  or  **®  not 
the  act  under  consideration  ("  An  act  fixing  a  bounty  on 
coyote  scalps,"  Stats,  of  1891,  p.  280)  made  appropriation  for 
the  payment  of  claims  arising  under  it. 

The  opinion  heretofore  rendered  (filed  October  30,  1894) 
stands  confirmed,  and  what  is  now  added  is  to  be  construed 
with  it. 

The  objections  raised  to  the  sufficiency  of  the  act  are:  1. 
That  no  appropriation  at  all  is  made  by  it;  2.  That  if  an 
appropriation  is  made,  that  appropriation  is  void  for  uncer- 
tainty in  amount. 

It  is  provided  by  article  4,  section  22,  of  the  constitution 
that  '*  no  money  shall  be  drawn  from  the  treasury  but  in 
consequence  of  appropriations  made  by  law,  and  upon  war- 
rants duly  drawn  thereon  by  the  controller."    This  inhibition 
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is  supplemented  by  subdivision  17  of  section  433  of  the  Polit- 
ical Code:  "No  warrant  must  be  drawn  unless  authorized  by 
law,  and  upon  an  unexhausted,  specific  appropriation  pro- 
vided by  law  to  meet  the  same.  Every  warrant  must  be 
drawn  upon  the  fund  out  of  which  it  is  payable,  and  specify 
tlie  services  for  which  it  is  drawn,  when  the  liability  accrued, 
and  the  specific  appropriation  applicable  to  the  payment 
thereof." 

The  constitution  of  1849  (art.  4,  sec.  23)  provided:  "No 
money  shall  be  drawn  from  the  treasury  but  in  consequence 
of  appropriations  made  by  law."  By  act  of  the  legislature 
in  1854  the  duties  of  the  controller  were  expressed  in  terms 
substantially  the  same  as  those  now  found  in  subdivision  17 
of  section  433  of  the  Political  Code  above  quoted:  Stats.  1854, 
p.  29. 

The  laws  of  the  state  regarding  appropriations  have  thus 
been  uniform  from  a  very  early  day,  and,  if  any  contrariety 
of  opinion  be  found  in  the  adjudicated  cases,  it  cannot  be 
explained  upon  the  ground  of  changed  provisions  in  the  law. 

One  of  the  earliest  cases  upon  the  question  of  appropriation 
is  that  of  McCauley  v.  Brooks,  16  Cal.  28.  The  act  there  in 
question  provided  that  the  sum  of  fifteen  thousand  dollars 
per  month,  or  a  sum  less  than  that  in  accordance  with  the 
contract  to  be  entered  into,  "is  ***  hereby  appropriated  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,'' 
It  was  claimed  that  no  specific  appropriation  of  funds  in  the 
treasury  had  been  made.  The  opinion  by  Field,  C.  J.,  is  an 
elaborate  exposition  of  the  law,  and  in  it  he  says:  "To  an 
appropriation  within  the  meaning  of  the  constitution  nothing 
more  is  requisite  than  a  designation  of  the  amount  and  the 
fund  out  of  which  it  shall  be  paid.  It  is  not  essential  to  its 
validity  that  funds  to  meet  the  same  should  be  at  the  time 
in  the  treasury.  As  a  matter  of  fact  there  have  seldom 
been  in  the  treasury  the  necessary  funds  to  meet  the  several 
amounts  appropriated  under  the  general  appropriation  acts 
of  each  3''ear.  The  appropriation  is  made  in  anticipation  of 
the  yearly  revenues.  It  constitutes,  indeed,  the  authority  of 
the  controller  to  draw  his  warrants,  and  of  the  treasurer,  when 
in  funds,  to  pay  the  same,  and  that  is  all.  When  the  con- 
stitution, therefore,  says  that  no  money  shall  be  drawn  from 
the  treasury  but  in  consequence  of  appropriations  made  by 
law,  it  only  means  that  no  money  shall  be  drawn  except  in 
pursuance  of  law;  and  when  the  act  of  April  13,  1854,  pro- 
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vides  that  no  warrants  shall  be  drawn  except  there  be  an 
'unexhausted,  specific  appropriation*  to  meet  the  same,  it 
means  only  that  the  controller  shall  not  draw  a  warrant  for 
ft  specific  object  when  he  has  already  drawn  for  the  full 
amount  of  the  appropriation  made  for  that  object." 

The  true  test  as  to  whether  any  particular  language  in  an" 
act  is  sufficient  to  make  an  appropriation  is  here  found. 
"To  an  appropriation,  within  the  meaning  of  the  constitu- 
tion, nothing  more  is  requisite  than  a  designation  of  the 
amount  and  the  fund  out  of  which  it  shall  be  paid."  If  the 
amount  be  certain,  one  of  the  reasons  for  the  constitutional 
requirements  is  complied  with,  in  that  the  people  are  enabled 
to  determine  how  much  of  their  money  is  to  be  devoted  to 
the  named  purpose.  The  designation  of  the  fund  likewise 
enables  the  people  to  see  how  much  of  the  moneys  set  apart 
to  a  particular  fund  is  to  be  drawn  from  it  and  used  for  the 
***  specific  end.  But  under  our  system,  countenanced  by 
the  custom  of  years,  it  is  not  necessary  in  all  cases  that  the 
act  in  terms  should  name  the  fund.  The  general  fund  itself 
is  defined  to  be  "  the  moneys  received  into  the  treasury,  and 
not  specifically  appropriated  to  any  other  fund":  Pol.  Code, 
sec.  454.  From  these  moneys  all  appropriations  are  paid 
which  are  not  made  payable  out  of  any  other  especially 
named  fund. 

The  language  of  the  act  here  under  consideration  is  as  fol- 
lows: "Any  person  who  shall  kill  or  destroy  any  coyote  or 
coyotes  shall  be  paid  a  bounty  of  five  dollars  out  of  the  gen- 
eral fund  in  the  state  treasury,  for  each  coyote  so  destroyed." 
The  question  remains  whether,  measured  by  the  rule  above 
given,  this  language  constitutes  an  appropriation.  We  think 
not.  The  fund  from  which  the  bounties  are  to  be  paid  is 
explicitly  designated,  but  the  amount  of  money  in  the  gen- 
eral fund  devoted  to  the  payment  of  these  bounties  is  not 
specified.  The  language  lacks  the  first  essential  to  an  effi- 
cient appropriation.  There  is  no  designated  amount,  and, 
consequently,  there  is  no  "specific  appropriation"  to  be  ex- 
hausted, unless  it  can  be  said  that  the  whole  general  fund  is 
Bet  aside  as  a  specific  appropriation  to  the  end  in  view,  a 
proposition  not  seriously  to  be  considered:  Redding  v.  Beil,  4 
Cal.  333. 

It  is  freely  conceded  that  the  use  of  technical  words  in  a 
Btatute  is  not  necessary  to  create  an  appropriation.  But, 
while  Qo  set  form  of  language  is  requisite,  upon  the  other 
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hand  there  are  some  things  which,  plainly  enough,  are  not 
eeverally  an  appropriation.  A  promise  by  the  government 
to  pay  money  is  not  an  appropriation.  A  duty  on  the  part 
of  the  legislature  to  make  an  appropriation  is  not  such.  A 
promise  to  make  an  appropriation  is  not  an  appropriation. 
Usage  of  paying  money  in  the  absence  of  an  appropriation 
cannot  make  an  appropriation  for  future  payment:  Ristiney. 
State,  20  Ind.  333.  The  utmost  that  can  be  claimed  for  the 
act  under  consideration  is  that  it  pledges  the  good  faith  of 
the  state  to  the  making  of  an  appropriation. 

***  Herein  the  language  of  the  supreme  court  of  Colorado, 
in  Institute  etc.  v.  Henderson,  18  Col.  105,  is  peculiarly  appo- 
site: "  To  permit  the  disbursement  of  an  indefinite  amount 
of  money,  as  these  bounty  acts  contemplate,  is  to  introduce 
an  element  of  uncertainty  into  these  calculations  that  will 
seriously  embarrass  both  the  legislature  and  the  depart- 
ments in  giving  effect  to  our  state  constitution  with  relation 
to  the  levying  of  taxes  to  meet  appropriations.  If  the  legis- 
lature desires  to  pay  bounties,  it  may  do  so  for  all  proper 
purposes  by  making  the  necessary  appropriations  therefor. 
Thus,  the  public  funds  of  the  state  will  be  protected,  and  the 
safeguards  provided  by  the  vigilance  of  the  framers  of  our 
fundamental  law  will  be  given  a  construction  best  calculated 
to  prevent  the  evils  aimed  at." 

The  conclusion  thus  reached  is  in  nowise  affected  by  such 
cases  as  San  Francisco  v.  Dunn,  69  Cal.  73,  and  Grand  Lodge 
\,  Markham,  102  Cal.  169.  In  those  cases  the  acts  construed 
made  contribution  to  the  support  of  indigents,  under  article  4, 
section  22,  of  the  constitution.  As  to  tlie  act  under  consid- 
eration in  Grand  Lodge  v.  Markham,  102  Cal.  169,  the  con- 
stitution itself  provides  the  manner  of  the  making  of  the 
appropriation,  and  the  act  conforming  to  the  manner  pre- 
scribed has  the  constitution  of  the  state  for  its  direct  author- 
ity. In  San  Francisco  v.  Dunn,  69  Cal.  73,  it  was  held  that 
no  legislative  action  is  required  to  give  force  to  the  constitu- 
tional proviso,  and  that  upon  the  happening  of  the  contin- 
gency the  language  of  the  constitution,  exproprio  vigore,  acted 
as  an  appropriation,  and  qualified  the  general  constitutional 
inhibition.  These  cases,  therefore,  are  not  in  point  upon  the 
present  question. 

For  this  reason,  in  addition  to  those  heretofore  given,  the 
judgment  is  reversed,  and  the  court  below  directed  to  dis- 
miss the  writ. 
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Temple,  X,  Garouttb,  J.,  Harrison,  J.,  and  McFab- 
LAND,  J.,  concurred. 

**®  Beatty,  C.  J.,  and  Van  Fleet,  J.,  did  not  participate 
in  this  decision. 

The  following  is  the  opinion  above  referred  to,  rendered  in 
Bank  on  the  30th  of  October,  1894: 

Searls,  C.  The  act  of  the  legislature  of  the  state  of  Cali- 
fornia, approved  March  31,  1891,  entitled  "An  act  fixing  a 
bounty  on  coyote  scalps"  (Stats.  1891,  p.  280),  provides  in 
its  first  section  that  "Any  person  who  shall  kill  and  destroy 
any  coyote  or  coyotes,  in  any  county  of  this  state,  after  the 
passage  of  this  act,  shall  be  paid  a  bounty  of  five  dollars  out 
of  the  general  fund  in  the  state  treasury  for  each  coyote  so 
destroyed." 

The  second  section  of  the  act  provides  that  the  person  kill- 
ing any  coyote,  as  provided  in  section  1,  shall  present  the 
scalp  containing  the  nose  and  ears  of  the  coyote  destroyed 
to  any  otlicer  authorized  to  administer  oaths,  and  make  and 
subscribe  to  an  affidavit  showing  time  and  place  that  such 
animal  was  killed,  which  scalp  and  affidavit  may  be  depos- 
ited with  the  clerk  of  the  board  of  supervisors  of  the  county 
in  which  such  coyote  was  killed. 

Section  3  provides  that  the  board  of  supervisors  shall 
quarterly  determine  the  number  of  scalps  deposited  with  the 
clerk,  and  by  whom,  and  shall  give  to  each  person  who  may 
have  deposited  scalps  a  certificate  certified  by  the  clerk  show- 
ing the  number  of  scalps  deposited  by  such  person,  and  the 
sum  due  him  at  the  rate  of  five  dollars  per  scalp,  and  then 
proceeds  as  follows:  "  Such  certificate  may  be  presented  to 
the  controller  of  the  state,  who  may  draw  his  warrant  on  the 
general  fund  in  the  state  treasury  for  the  sura  named  therein, 
in  favor  of  the  person  entitled  thereto." 

The  remaining  sections  provide  for  the  destruction  of  the 
scalps,  and  that  no  bounty  siiall  be  paid  for  scalps  unless 
presented  within  three  months  after  tlie  coyote  is  killed. 

The  respondent,  J. W.  Ingram,  in  1893,  killed  seventy-three 
***  coyotes  in  the  county  of  Kern,  state  of  California;  in  due 
time  presented  the  scalps,  and  made  affidavit  as  by  law  pro- 
vided, and  in  due  and  proper  form  received,  after  an  exam- 
ination, etc.,  a  certificate  of  the  clerk  under  seal  of  the  board, 
showing  that  he  had  killed  seventy-three  coyotes,  and  that 
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there  was  due  said  Ingram  the  sum  of  three  hundred  and 
sixty-five  dollars  from  the  state  of  California. 

The  certificate  was  presented  to  appellant,  as  controller 
of  state,  April  26,  1894,  and  a  demand  made  that  he,  the 
said  controller,  draw  his  warrant  on  the  general  fund  in  the 
state  treasury  in  favor  of  said  J.  W.  Ingram  for  said  sura  of 
three  hundred  and  sixty-five  dollars,  which  was  refused. 

Respondent  thereupon  filed  an  affidavit  in  the  superior 
court  in  and  for  the  county  of  Sacramento,  setting  out  the 
foregoing  facts,  and  showing  a  compliance  with  the  terms  of 
the  statute,  and  averring  that  "after  allowing  and  paying  all 
warrants  drawn  by  the  state  controller  against  the  general 
fund,  and  all  claims  allowed  by  the  state  board  of  examiners 
for  th«  fortj^-fifth  fiscal  year,  there  remains  more  than  suffi- 
cient in  said  fund  to  meet  the  said  warrant  demanded  by  the 
aaid  Ingram." 

The  sworn  affidavit  or  petition  admitted  "that  said  claim 
of  said  Ingram  has  never  been  presented  to  nor  acted  upon 
by  the  state  board  of  examiners." 

An  alternative  writ  of  mandate  issued  to  appellant  as  per 
the  prayer  of  the  sworn  petition  therefor. 

Appellant  appeared  and  demurred  to  the  affidavit  and 
petition  upon  various  grounds,  among  which  were:  1.  That 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
2.  That  it  fails  to  show  that  the  claim  was  presented  to  the 
board  of  examiners  before  being  presented  to  the  state  con- 
troller; 3.  It  does  not  show  that  said  claim  is  exempt  from 
the  provision  of  section  672  of  the  Political  Code;  4.  It  fails 
to  show  that  there  is  an  appropriation  or  available  fund  for 
the  payment  of  the  claim;  5.  That  said  act  is  unconstitu- 
tional and  void,  in  that  it  seeks  to  create  an  obligation  on 
the  part  **'  of  the  state  which  would  be  a  gift,  and  without 
sufficient  consideration. 

The  demurrer  was  overruled,  and,  appellant  refusing  to 
answer,  such  proceedings  were  thereupon  had  that  a  peremp- 
tory writ  issued  to  appellant,  commanding  him  to  draw  his 
warrant  upon  the  treasury,  etc.     Defendant  appeals. 

The  statute  in  question  comes  within  the  purview  of  the 
police  powers  of  the  state.  This  power  is  said  to  extend  to 
the  protection  of  the  lives,  limbs,  health,  comfort,  and  quiet 
of  all  persons,  and  the  protection  of  all  property  within  the 
state.  It  is  a  power  inherent  in  the  state  by  virtue  of,  and 
one  of  the  attributes  of,  its  sovereignty. 
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Under  the  exercise  of  this  general  police  power,  persons 
and  property  are  subject  to  restraints  and  burdens  in  order 
to  secure  the  general  comfort,  health,  and  prosperity  of  the 
state,  of  the  perfect  right  in  the  legislature  to  do  which,  as 
was  said  by  Red  field,  C.  J.,  in  Thorpe  v.  Rutland  etc.  R.  R. 
Co.,  27  Vt.  140,  62  Am.  Dec.  625:  "  No  question  ever  was  or 
upon  acknowledged  general  principles  ever  can  be  made,  so 
far  as  natural  persons  are  concerned." 

It  is  coextensive  with  self-protection,  and  is  often  referred 
to  as  "  the  law  of  overruling  necessity." 

It  is  that  inherent  and  plenary  power  in  the  state  which 
enables  it  to  prohibit  all  things  hurtful  to  the  comfort  and 
welfare  of  society:  Lakeview  v.  Rose  Hill  Cemetery  Assn.,  70 
111.  192;  22  Am.  Rep.  71. 

How  far  the  provisions  of  the  legislature  can  extend  is 
always  submitted  (subject  to  constitutional  limitations)  to 
its  discretion,  provided  its  acts  do  not  go  beyond  the  great 
principle  of  securing  the  public  safety;  and  its  duty  to  pro- 
vide for  the  public  safety,  within  well-defined  limits  and  with 
discretion,  is  imperative. 

"All  laws  for  the  protection  of  lives,  limbs,  health,  and 
quiet  of  the  person,  and  for  the  security  of  all  property  within 
the  state,  fall  within  this  general  power  of  government": 
State  V.  Noyes,  47  Me.  189. 

i»3  "Any  law  which  goes  beyond  that  principle,  which 
undertakes  to  abolish  rights,  the  exercise  of  which  does  not 
involve  an  infringement  of  the  rights  of  others,  or  to  limit 
the  exercise  of  rights  beyond  what  is  necessary  to  provide  for 
the  public  welfare  and  the  general  securit}',  cannot  be  in- 
cluded in  the  police  power  of  the  government.  It  is  a  gov- 
ernment usurpation,  and  violates  the  principles  of  abstract 
justice,  as  they  have  been  developed  under  our  republican 
institutions":  Tiedeman's  Limitations  on  Police  Powers,  4, 
5. 

The  statute  of  March  31,  1891,  is  not  within  the  limita- 
tion to  the  exercise  of  the  police  power. 

That  coyotes  are  a  pest  and  scourge  to  the  breeders  of 
sheep  and  other  small  domestic  animals  is  matter  of  common 
knowledge.  To  provide  adequate  means  of  defense  against 
this  common  enemy  to  those  engaged  in  an  important  indus- 
trial pursuit  is  clearly  within  the  general  police  powers  of 
the  legislative  branch  of  the  government,  through  which  all 
police  power  is  exercised. 
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The  statute  ia  not,  then,  void  in  the  sense  that  it  violates 
the  fundamental  principles  of  free  government,  and  infringes 
upon  the  original  rights  of  the  citizen. 

This  remark  is  indulged  for  the  reason  that  it  has  been 
€aid  by  some  of  the  most  eminent  jurists  of  our  country  that 
the  state  legislature,  in  the  absence  of  constitutional  limita- 
tions, is  not  so  far  omnipotent  that  it  can  pass  valid  laws 
violative  of  the  fundamental  theories  upon  which  enlightened 
government  is  constructed:  Colder  v.  Bull,  3  Dall.  386j  Wil- 
kinson V.  Leland,  2  Pet.  657;  Taylor  v.  Porter,  4  Hill,  140;  40 
Am.  Dec.  274;  Goshen  v.  Stonington,  4  Conn.  209;  10  Am. 
Dec.  121;  Vanck  v.  Smith,  5  Paige,  137;  28  Am.  Dec.  417; 
Griffith  v.  Commissioners,  20  Ohio,  609;  Ross'  case,  2  Pick. 
169. 

There  is  no  suggestion  that  the  statute  infringes  the  fed- 
eral constitution. 

It  remains,  then,  to  inquire,  Does  it  violate  any  provision 
of  the  constitution  of  this  state? 

The  contention  of  appellant  is  that  the  bounty  provided 
***  to  be  paid  by  the  statute  is  a  gift,  and  inhibited  by  the 
thirty-first  section  of  article  4  of  the  constitution  of  Califor- 
nia, which,  so  far  as  applicable,  is  as  follows: 

"The  legislature  shall  have  no  power  to  give  or  to  lend, 
etc Nor  shall  it  have  power  to  make  any  gift,  or  au- 
thorize the  making  any  gift,  of  any  public  money  or  thing  of 
value  to  any  individual,  municipal  or  other  corporation  what- 
ever." 

A  gift  has  been  judicially  defined  as  "a  voluntary  transfer 
of  his  property  by  one  to  another,  without  any  consideration 
or  compensation  therefor":  Gray  v.  Barton,  55  N.  Y,  72;  14 
Am.  Rep.  181.  To  the  same  effect  is  2  Blackstone's  Com- 
mentaries, 440;  2  Stephen's  Commentaries,  102;  2  Kent's 
Commentaries,  437. 

A  bounty  signifies  moneys  paid  or  a  premium  oS'ered  to 
encourage  or  promote  an  object  or  procure  a  particular  act  or 
thing  to  be  done:  Fowler  v.  Danvers,  8  Allen,  84. 

A  sum  of  money  or  other  things  given,  generally  by  the 
government,  to  certain  persons  for  some  service  they  have 
done  or  are  about  to  do  the  public:  Ahhe  v.  Allex,  39  How. 
Pr.  484. 

The  terms  "bounty"  and  "reward"  are  nearly  allied  in 
meaning,  the  distinction  being,  the  former  is  said  to  be  the 
Appropriate  term  where  the  services  or  action  of  many  per- 
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Bons  are  desired,  and  each  who  acts  upon  the  offer  may  en- 
title himself  to  the  promised  gratuity  without  prejudice  from 
or  to  the  claims  of  others;  while  a  reward  applies  to  the  case 
of  a  single  service,  which  can  be  only  once  performed,  and, 
therefore,  will  be  earned  only  by  the  person  or  co-operating 
persons  who  succeed  while  others  fail:  Black's  Law  Diction- 
ary, title.  Bounty. 

A  primary  meaning  of  bounty  is,  goodness,  kindness,  vir- 
tue, worth;  2.  Liberality  in  bestowing  gifts  or  favors,  gracious 
or  liberal  giving,  generosity,  munificence;  3.  A  premium 
offered  or  given  to  induce  men  to  enlist  in  the  public  service, 
or  to  encourage  any  branch  of  industry,  ***  as  husbandry 
or  manufactures:  Webster's  Dictionary. 

As  applied  to  bounties  given  by  statute,  there  is  a  consid- 
eration implied;  so  long  as  the  consideration  is  not  rendered 
it  remains  a  mere  offer  or  privilege,  which  may  be  taken 
away  by  a  repeal  of  the  statute;  but,  when  earned  by  com- 
plying with  the  conditions  of  tlie  statute,  the  right  to  the 
bounty  becomes  vested:  Cooley's  Constitutioniil  Limitations, 
6th  ed.,  471,  472;  East  Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw^ 
19  Mich.  259;  2  Am.  Rep.  82;  13  Wall.  373;  People  v.  Board 
of  Auditors,  9  Mich.  327. 

There  being  a  consideration  for  tlie  claim  of  respondent 
rendered  by  him  under  the  offer  of  the  statute,  the  money 
claimed  is  not  a  gift,  and  is  not,  therefore,  obnoxious  to  the 
provision  of  the  constitution  quoted  supra:  Ryer  v.  Stockwell, 
14  Cal.  134;  73  Am.  Dec.  634. 

Our  attention  is  not  called  to  any  other  constitutional  pro- 
vision, either  state  or  federal,  with  which  the  statute  in  ques- 
tion is  claimed  to  conflict;  hence  we  conclude  that,  as  the 
statute  comes  within  the  general  welfare  for  which  the  legis- 
lature is  authorized  to  provide  under  its  police  powers,  and 
not  being  violative  of  the  fundamental  law,  must  be  upheld 
as  a  valid  and  subsisting  law. 

Q.  Should  the  claim  have  been  presented  to  the  state  board 
of  examiners? 

The  trial  court  evidently  proceeded  upon  the  theory  that,  as 
the  act  of  March  31,  1891,  provided  that  any  person  who  shall 
kill  and  destroy  any  coyote  or  coyotes  in  any  county  of  the 
state  shall  be  paid  a  bounty  of  five  dollars  for  each  coyote  so 
killed  out  of  the  general  fund  of  the  state  treasury;  and  pro- 
vided for  taking  the  proof  thereof  and  issuing  a  certificate 
therefor  by  the  board  of  supervisors  of  the  proper  county;  and 
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provided  that  "  such  certificate  may  be  presented  to  the  con- 
troller of  the  state,  who  may  draw  his  warrant  on  the  general 
fund  in  the  state  treasury,"  etc.,  dispensed  with  the  necessity 
of  a  presentation  of  the  claim  to  the  state  board  of  examiners. 

***  Section  660  of  the  Political  Code  provides  that  any  per- 
son having  a  claim  against  the  state,  for  which  an  appropria- 
tion has  been  made,  may  present  tlie  same  to  the  board  (of 
examiners);  if  the  board  approves  the  same  they  must,  under 
section  661,  indorse  their  approval  thereon,  and  transmit  the 
same  to  the  controller,  who  must  thereupon  draw  his  war- 
rant, etc. 

If  no  appropriation  has  been  made  for  the  payment  of  a 
claim  provided  for  by  law,  or  if  an  appropriation  made  has 
been  exhausted,  the  board  must,  upon  approving  it,  transmit 
it  to  the  legislature  with  a  statement  of  their  approval. 

Section  672  is  as  follows:  "Sec.  672.  The  controller  must 
not  draw  his  warrant  for  any  claim  unless  it  has  been  ap- 
proved by  the  board,  and,  when  hereafter  the  controller  is 
directed  to  draw  his  warrant  for  any  purpose,  this  direction 
must  be  construed  as  subject  to  the  provisions  of  this  section, 
unless  the  direction  is  accompanied  by  a  special  provision 
exempting  it  from  its  operation." 

Section  673  exempts  official  salaries  and  claims  upon  the 
contingent  fund  of  either  house  of  the  legislature  from  the 
operation  of  the  foregoing  sections. 

It  will  be  perceived  that  by  section  672  a  direction  to  the  con- 
troller to  draw  his  warrant  in  payment  of  a  claim  wliich  lias 
not  been  approved  by  the  board  of  examiners  is  not  sufficient 
unless  it  is  accompanied  by  a  special  provision  exempting  it 
from  the  operation  of  that  cliapter. 

We  find  nothing  in  the  provision  of  the  statute  in  question 
exempting  the  claims  therein  provided  for  from  the  section. 

Respondent  contends  that  there  was  no  necessity  for  pre- 
senting the  claim  to  the  board  of  examiners;  that  it  had  been 
audited  and  made  certain  by  the  action  of  the  board  of  super- 
visors, so  that  no  duty  remained  except  to  make  payment, 
and,  in  support  of  this  view,  we  are  referred  to  Meyer  v.  Por^ 
ter,  65  Cal.  67;  Freehill  v.  Chamberlain,  65  Cal.  603;  County 
of  Green  v.  Daniels,  102  U.  S.  187;  Lincoln  County  v.  Luning^ 
133  U.  S.  532. 

**''  Meyer  v.  Porter,  65  Cal.  67,  was  a  case  in  which  a  man- 
date was  sought  against  the  treasurer  of  Sacramento  to  com- 
pel him  to  pay  out  cf  funds  in  the  city  treasury  certain  past 
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due  and  payable  coupons  belonging  to  bonds  issued  by  the 
city  under  a  statute  passed  in  1858,  and  which  provided  an 
interest  and  sinking  fund  for  the  payment  of  the  interest 
annually  and  the  bonds  at  maturity. 

It  was  claimed  on  behalf  of  the  city,  among  other  things, 
that  the  coupons  should  have  been  presented  for  examina- 
tion, audit,  and  allowance  to  the  board  of  trustees  and 
auditor  pursuant  to  a  statute  in  1863. 

This  court  held,  however,  that  as  the  law  under  which  the 
bonds  issued  made  it  the  duty  of  the  treasurer  to  pay  the 
coupons,  in  the  manner  and  out  of  the  fund  provided  for 
that  purpose,  no  warrant  was  necessary  to  authorize  their 
payment. 

In  Freehill  v.  Chamberlain,  65  Cal.  603,  the  same  question 
was  raised,  and  the  court  held  that  the  statute  under  which 
the  bonds  were  issued  established  them  as  debts  to  be  paid, 
and  hence  that  neither  the  auditor  nor  the  board  of  trustees 
had  any  discretion  or  authority  to  reject  them  or  prevent 
payment. 

It  will  be  observed  that  these  cases  involved  contracts  en- 
tered into  by  the  city  under  and  pursuant  to  a  statute  author- 
izing them  so  to  do,  and  providing  the  time,  place,  and  man- 
ner of  payment,  and  that  the  act  of  1863  (Stats.  1863,  p. 
415)  was  a  law  passed  long  subsequently,  and  imposing  new 
burdens  upon  the  holders  of  city  bonds. 

In  County  of  Green  v.  Daniels,  102  U.  S.  187,  where  a  like 
question  was  raised,  it  was  held  that  the  issuing  of  the 
bonds  by  the  county  court,  signed  by  its  presiding  oflBcer, 
was  the  equivalent  of  auditing  by  the  same  body,  as  required 
by  a  statute  in  case  of  claims  against  the  county,  and  that 
the  amount  and  validity  of  the  liability  were  definitely  fixed 
when  the  warrants  issued. 

In  Lincoln  County  v.  Luning,  133  U.  S.  532,  it  was  held 
that  a  similar  clause  requiring  claims  to  be  presented  to  the 
**®  county  commissioners,  etc.,  applied  only  to  unliquidated 
claims  and  accounts,  and  did  not  apply  to  bonds  and  cou- 
pons. 

Sawyer  v.  Colgan,  102  Cal.  283,  related  to  the  duty  of  the 
controller  to  issue  his  warrant  in  payment  of  coupons  upon 
bonds  issued  under  an  act  passed  in  1857,  known  as  Indian 
war  bonds,  and  it  was  held  that,  in  view  of  the  provisions  for 
their  payment  under  the  law,  it  was  not  necessary  to  present 
Buch  coupons  to  the  examiners. 
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Tlie  board  of  examiners  was  not  provided  for  until  1858 
(Stats.  1858,  p.  212).  Since  that  date  it  has  been  in  force, 
and  section  762  of  the  Political  Code  embodies  substantially 
the  same  provision  as  section  5  of  the  original  act. 

A  claim  is  a  demand  of  some  matter  as  of  right  made  by 
one  person  upon  another,  to  do  or  forbear  to  do  some  act  or 
thing  as  a  matter  of  duty. 

The  controller  must  not  draw  his  warrant  for  any  claim, 
unless  it  has  been  approved  by  the  board,  and  if  directed  so 
to  do  it  must  be  subject  to  section  682  of  the  Political  Code, 
unless  the  direction  is  accompanied  by  a  special  provision 
exempting  it  from  the  provision  of  said  section  672. 

The  statute  in  regard  to  bounties  for  killing  coyotes  may 
be  construed  to  direct  the  controller  to  draw  his  warrant,  but 
it  does  not  in  any  way  exempt  it  from  the  operation  of  such 
section. 

Whatever  the  rule  may  be  in  cases  which  do  not  come 
within  the  technical  definition  of  the  term  "claim,"  we  are  of 
opinion  that  if  any  force  is  to  be  given  to  this  section  in  any 
case  it  applies  to  the  present  one. 

The  controller  can  never  draw  his  warrant  upon  the  treas- 
urer except  when  directed  so  to  do  by  some  law;  and,  if  such 
direction  alone  is  sufficient  to  require  it,  then  we  at  once  do 
away  with  the  force  and  effect  of  a  salutary  provision  of  the 
statute  enacted  as  a  safeguard  of  the  treasury. 

It  will  not  do  to  say  that  the  supervisors  have  audited  **• 
the  claim,  and  that  that  is  sufficient.  The  statute  has  desig- 
nated the  board  of  examiners  as  the  body  by  which  the  audit 
must  be  made,  and  either  such  audit  of  a  claim  must  be  had, 
or  a  special  provision  exempting  the  claim  from  such  audit 
must  be  contained  in  the  direction  to  the  controller  before  it 
becomes  his  duty  to  issue  his  warrant. 

For  this  reason  we  are  of  opinion  the  court  below  erred  in 
awarding  the  writ  of  mandate  against  the  controller,  and  the 
judgment  should  be  reversed  and  the  court  below  directed  to 
-dismiss  the  writ. 

Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  court  below  directed  to  dismiss  the 
writ.  De  Haven,  J.,       Garoutte,  J., 

McFarland,  J.,     Harrison,  J. 

Fitzgerald,  J.,  concurred  in  the  judgment. 
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Beatty,  C.  J.,  and  Van  Fleet,  J.,  did  not  participate  in 
the  foregoing  decision.  

CoNSTiTanoNAL  Law — Appropriations— What  are — Dksionation  of 
Fund. — These  and  other  questioiia  relating  to  the  appropriation  of  publio 
moneys  by  legislative  act  are  thoroughly  discussed  in  the  monographic  note 
to  Carr  v.  State,  22  Am.  St.  Rep.  638-647. 

CONSTITDTIONAL   LaW. — GlFI.S   WHICH  ARE   FoRBIDDEN   by  the   COnstitU- 

tion  of  California  include  all  appropriations  of  public  money  for  which  there 
is  no  authority  or  enforceable  claim,  or  which  rest  io  some  moral  or  equi* 
table  obligation.  Publio  moneys  must  be  regarded  as  held  for  publio  pur* 
poses,  and  the  legislature  is  forbidden  to  dispose  of  them  except  for  such 
purposes:  Conlin  v.  Board  qf  Superoisora,  99  Cal.  17;  37  Am.  St.  Rep.  17, 
and  note. 


People  v.  Yerdegreen. 

[106  California,  211.] 

Rapb,  Assault,  Assknt  of  Female  under  Aqe  of  Consent.— If  a  female 
is  of  such  age  that  sexual  intercourse  with  her  is  by  law  deemed  rape, 
whether  she  consents  or  not,  an  assault  on  her  with  intent  to  have  such 
intercourse  constitutes  the  crime  of  assault  with  intent  to  commit  rape, 
notwithstanding  her  actual  consent  to  the  act  done  or  attempted. 

Cbihinal  Law. — An  Assault  usually  Implies  Force  by  the  assailant 
and  resistance  by  the  assailed.  If,  however,  the  latter  is  made  inca- 
pable of  consent,  the  act  may  constitute  an  assault  though  she  did  not 
resist,  but,  on  the  contrary,  assented. 

P.  A.  Bergerot,  for  the  appellant. 

Attorney  General  W.  F.  Fitzgerald  and  Deputy  Attorney 
General  Charles  H.  Jackson,  for  the  respondeat. 

***  Van  Fleet,  J.  Defendant  was  convicted  of  an  assault 
with  intent  to  rape,  and  was  sentenced  to  a  term  of  j'ears  in 
4he  state  prison.     He  appeals  from  the  judgment. 

1.  The  evidence  disclosed  that  the  ohject  of  the  alleged 
assault  was  a  girl  of  the  age  of  seven  years;  that  she  went 
voluntarily  to  the  room  of  defendant,  and  submitted,  without 
resistance,  to  his  advances.  Upon  this  evidence  defendant 
requested  the  court  to  charge  the  jury  that:  "In  an  assault 
with  intent  to  commit  rape  there  must  not  only  be  an  intent 
to  commit  a  rape,  but  that  intent  must  be  manifested  by  an 
assault  upon  the  person  intended  to  be  ravished.  Tiie  law 
requires  both  ingredients,  and  neither  can  be  dispensed  with. 
An  assault  implies  force  upon  one  side,  and  repulsion  **'  or 
want  of  assent  upon  the  other.  An  assault  upon  a  consent- 
ing female,  young  or  old,  is  a  legal  impossibility.     Although 


March,  1895.]        People  v.  Verdegreen.  235 

a  child  under  fourteen  years  of  age  is  incapable  of  giving  a 
legal  consent,  yet  if  she  gives  an  actual  consent,  there  can  be 
no  assault.  In  a  word,  a  child  under  fourteen  years  of  age 
cannot  legally  consent  to  rape  upon  her,  yet  she  may  consent 
to  an  act  with  intent  to  commit  it;  and  such  attempt  or  act, 
if  committed  with  her  consent,  is  not  an  assault." 

The  instruction  was  refused,  and  its  refusal  is  assigned  as 
error. 

The  contention  of  appellant,  in  line  with  the  principles 
announced  in  his  requested  instruction,  is  that  there  can 
be  no  such  thing  as  an  assault  upon  a  consenting  female, 
regardless  of  the  fact  that  she  may  be  under  the  age  when 
she  can  legally  consent  to  an  act  of  sexual  intercourse;  that 
while  one  may  be  convicted  of  rape,  or  of  an  attempt  to 
commit  it,  upon  a  female  under  the  statutory  age,  notwith- 
standing her  actual  consent,  that  he  cannot,  under  like  cir- 
cumstances, be  guilty  of  an  assault  to  commit  rape,  because 
the  latter  offense  implies  resistance  on  the  part  of  the  one 
assaulted. 

In  this  view  of  thfe  law  appellant  is  unquestionably  sus- 
tained by  very  excellent  authority.  It  is  so  held  in  State  v. 
Pickett,  11  Nev.  255,  21  Am.  Rep.  754,  where  the  same  ques- 
tion was  before  the  court;  and  a  like  doctrine  is  announced 
in  Smith  v.  State,  12  Ohio  St.  466,  80  Am.  Dec.  355,  and  in 
some  English  cases  there  cited.  But  such  is  not  the  view 
taken  by  this  court  in  construing  our  statute  upon  the  subject. 
Our  code  provides:  "  Rape  is  an  act  of  sexual  intercourse 
accomplished  with  a  female  not  the  wife  of  the  perpetrator, 
under  either  of  the  following  circumstances:  1.  Where  the 
female  is  under  the  age  of  fourteen  years;  2."  etc.,  enumer- 
ating a  number  of  other  circumstances  under  which  the 
offense  may  be  accomplished:  Pen.  Code,  sec.  261.  And  it 
is  further  provided  that  one  who  assaults  another  with  intent 
to  commit  rape  is  punishable  as  for  ***  a  felony:  Pen.  Code, 
sec.  220.  And  it  is  held  that  the  latter  offense  is  included 
in  the  former. 

In  the  case  of  People  v.  Gordon,  70  Cal.  467,  the  precis© 
question  here  presented  arose.  The  defendant  was  convicted 
of  assault  with  intent  to  rape,  committed  upon  a  girl  under 
ten  years  of  age.  The  evidence  did  not  disclose  whether  she 
consented  or  resisted,  and  the  defendant  contended  that  she 
must  be  held  to  have  consented  because  she  did  not  resist. 
This  court  said:  "It  is,  however,  a  presumption  of  law  that 
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a  girl  under  ten  years  of  age  is  incapable  of  consenting  to  the 
offense  of  rape  (Pen.  Code,  sec.  261);  and  as  such  an  offense 
includes  an  attempt  to  commit  it,  accompanied  by  such  force 
and  violence  upon  the  person  as  constitutes  an  assault,  a  girl 
under  ten  years  of  age  is  incapable  in  law  of  consenting  to 
the  assault  in  connection  with  the  attempt  to  commit  the 
offense.  Whether  the  girl  in  fact  consented  or  resisted  was 
therefore  immaterial.  Being  incapable  of  consenting  to  an 
act  of  carnal  intercourse,  it  was  criminal  for  the  defendant 
to  make  an  assault  upon  her  to  commit  such  an  act." 

It  is  true  that  in  that  case  the  cases  above  relied  on  by 
appellant  do  not  seem  to  have  been  called  to  the  attention  of 
the  court,  since  they  are  neither  cited  by  counsel  nor  referred 
to  in  the  opinion;  but  we  think  the  doctrine  there  announced 
more  in  accord  with  the  evident  purpose  and  intent  of  our 
statute,  and  that  it  should  be  adhered  to. 

It  is  the  declared  policy  of  our  law,  as  expressed  in  the 
statute,  that  any  female  under  the  age  there  fixed  shall  be 
incapable  of  consenting  to  the  act  of  sexual  intercourse;  and 
that  one  committing  the  act  with  a  girl*  within  that  age  shall 
be  guilty  of  rape,  notwithstanding  he  obtain  her  actual  con- 
sent. The  obvious  purpose  of  this  is  the  protection  of  society 
by  protecting  from  violation  the  virtue  of  young  and  unso- 
phisticated girls.  To  hold  that  one  of  this  class,  although 
incapable  of  consenting  to  sexual  commerce,  could  neverthe- 
less give  her  assent  to  an  assault  upon  her  person,  made  for 
the  ***  express  purpose  of  accomplishing  the  sexual  act, 
would  be  to  largely  emasculate  the  statute,  and  defeat  in 
great  part  its  beneficent  object.  It  is  the  insidious  approach 
and  vile  tampering  with  their  persons  that  primarily  under- 
mines tlie  virtue  of  young  girls,  and  eventually  destroys  it; 
and  the  prevention  of  this,  as  ujuch  as  the  principal  act, 
must  undoubtedly  have  been  the  intent  of  the  legislature. 
The  incapacity  extends  to  the  act  and  all  its  incidents. 

It  is  true  that  an  assault  implies  force  by  the  assailant, 
and  resistance  by  the  one  assaulted;  and  that  one  is  not,  in 
legal  contemplation,  injured  by  a  consensual  act.  But  these 
principles  have  no  application  to  a  case  where,  under  the 
law,  there  can  be  no  consent.  Here  the  law  implies  inca- 
pacity to  give  consent,  and  this  implication  is  conclusive. 
In  such  case  the  I'emale  is  lo  be  regarded  as  resisting,  no 
matter  what  the  actual  state  of  her  mind  may  be  at  the  time. 
The  law  resists  for  her. 
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These  principles  are  in  keeping  with  the  construction  given 
to  similar  statutes  in  other  states.  In  Hays  v.  People,  1  Hill, 
352,  where  the  same  question  was  under  discussion,  Judge 
Cowan,  speaking  for  the  court,  said:  "The  assent  of  such  an 
infant  being  void  as  to  the  principal  crime,  it  is  equally  so 
in  respect  to  the  incipient  advances  of  the  offender.  That 
the  infant  assented  to,  or  even  aided  in,  the  prisoner's  at- 
tempt cannot  therefore,  as  in  the  case  of  an  adult,  be  alleged 
in  his  favor  any  more  than  if  he  consummated  his  purpose." 
The  same  construction  was  adopted  by  the  supreme  court  of 
Michigan  in  People  v.  McDonald,  9  Mich.  150. 

We  think  the  offered  instruction  was  properly  refused. 

The  judgment  is  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 


AasAOLT  UPON  OR  Rafe  of  Child  under  Age  ov  Consent. — Taking 
indecent  liberties  with  a  female  child  under  the  age  of  consent  is  an  assault, 
notwithstanding  the  fact  that  she  consented,  and  carnally  knowing  a  female 
ohild  under  the  statutory  age  of  consent,  with  or  without  her  consent,  is 
rape:  Notes  to  McOuffv.  Slate,  16  Am.  St.  Rep.  30;  State  v.  ffoux,  32  Am. 
Stb  Rep.  692;  and  the  extended  note  to  Smith  v.  State,  80  Am.  Deo.  365. 


Db  Baker  v.  Southern  California  Railway  Co. 

[106  Califobnia,  257.] 

Pleading — Judicial  Notick  may  Aid. — A  complaint,  otherwise  indefinite 
and  defective,  may  be  aided  by  facts  of  whicli  the  court  may  take  jadi« 
cial  notice,  and  thus  sustained  as  against  a  general  demurrer. 

Judicial  Notice  may  be  Taken  of  the  Boundaries  of  a  City  as  described 
in  tlie  act  of  its  incorporation,  and  also  of  the  fact  that  a  river  flows 
through  such  city  from  north  to  south,  and  near  its  eastern  limits. 

Waters — Damages  for  Obstructing  by  Levees. — If  a  levee  is  built  in 
or  across  a  natural  stream,  whereby  its  waters  are  diverted  from  their 
usual  course,  and  caused  to  flow  out  of  their  natural  channel  against 
and  upon  the  lands  of  a  private  person,  he  is  entitled  to  recover  for 
injuries  resulting  to  his  property. 

Reclamation  —  Right  of  a  Landowner  to  Construct  Works  of. — A 
landowner  has  the  right  to  protect  his  lands  from  overflow  by  erecting 
a  levee  along  and  outside  of  the  natural  banks  of  a  stream  without 
incurring  any  liability  for  the  effect  of  the  consequent  increase  of  the 
flow  of  waters  upon  lands  of  neighboring  proprietors.  Perhaps  he  may, 
also,  in  case  of  a  stream  with  a  wide  sandy  bed,  have  the  right  to 
reclaim  a  reasonable  portion  of  it  by  means  of  a  levee  constructed 
within  its  banks,  but  has  no  right  for  such  a  purpose  to  so  obstruct 
the  channel  or  divert  the  current  as  to  force  the  water  into  a  new  and 
permanent  channel  through  lands  of  other  proprietors  outside  of  tha 
natural  banks. 
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Plkadinq.— Error  of  Court  in  Striking  Oot  Part  of  an  Answer  can- 
not be  adjudged  harmless  beoause,  on  the  trial  of  the  cause,  the  evi< 
dence  received  by  the  court  showed  that  the  material  allegations  thoa 
stricken  from  the  pleading  were  false. 

Watkrcoursb— Official  Banks  of. — A  ninnicipal  corporation  cannot,  by 
deaii.natiiig  the  lines  of  the  oflBcial  bed  of  a  watercourse,  authorize  the 
construction  of  a  levee  thereon  if  such  lines  are  in  fact  within  the  natu* 
ral  bed  of  the  stream,  and  the  levee  constructed  tliereon  would  obstruct 
the  flow  of  the  waters,  and  cast  tliem  upon  and  against  the  lands  of 
neighboring  proprietors  to  their  substantial  injury. 

Watercourse  —  Joint  LiABiLrry  of  Municipalitt  and  a  Person  con- 
structing Obstructions  therein. — If  a  municipality,  acting  as  a 
private  proprietor  of  lands,  plans  and  authorizes  the  construction  of  a 
levee  within  the  natural  bed  of  a  watercourse,  and  a  contractor  or  other 
person  constructs  and  maintains  such  levee,  he,  as  well  as  the  munici- 
pality, is  answerable  for  the  injuries  resultincr  therefrom.  An  action 
may  be  maintained  against  either  or  both  if  the  work  was  inherently 
and  according  to  his  plan  and  location  a  dangerous  obstruction,  such  as 
ordinary  prudence  should  have  guarded  against. 

Municipal  Corporations— Public  Works,  Liability  for  Injuries  Re- 
SULTINQ  FROM.  —  A  municipal  corporation,  entitled  to  exercise  the 
police  power  for  the  protection  of  persons  and  property  within  its  lim- 
its,  and  also  to  improve  the  channel  and  banks  of  a  river  therein  in 
any  manner  deemed  necessary  for  the  protection  of  property  and  of 
such  banks,  is  not  liable  for  a  mere  error  of  judgment  in  devising  a 
plan,  and  proceeding  to  its  execution,  if  its  officers  exercise  their  judg- 
ment honestly,  and  not  maliciously,  oppressively,  nor  arbitrarily. 

Municipal  Corporations — Public  Works,  Liability  of  Contractor 
FOR  Constructing. — Though  a  public  work  is  of  such  a  character 
that,  because  of  the  damage  it  inflicts  upon  private  property,  there  is 
no  right  to  proceed  with  it  without  first  making  compensation  to  the 
owner,  a  contractor  executing  it  carefully  and  properly,  according  to 
the  plan,  is  not  liable  for  injuries  resulting  to  the  owners  of  neighbor- 
ing property  therefrom.  The  only  liability  is  that  of  the  municipality 
upon  its  obligation  to  compensate  all  damages  resulting  from  the  wrong- 
ful exercise  of  its  power. 

Eminent  Domain— Taking  of  Property,  What  is  not.— An  ordinance 
authorizing  the  construction  of  a  levee  within  the  bed  of  a  watercourse 
in  a  city  upon  a  plan  which  must  result  in  the  obstruction  of  the  stream, 
and  the  casting  of  its  waters  against  and  upon  the  lauds  of  neighbor- 
ing proprietors  to  their  damage,  does  not  constitute  a  taking  of  the 
property  of  such  proprietors,  or  of  any  of  them,  and  the  ordinance, 
therefore,  does  not  appear  to  be  invalid  upon  its  face  by  reason  of  ite 
failure  to  provide  compensation  in  advance  of  the  doing  of  the  con- 
templated work- 

Damage — Extraordinary  Floods.  —  An  instruction  that  if  a  levy  was 
improperly  and  negligently  built  by  the  defendant,  and  diverted  the 
river  and  the  channel  thereof,  so  as  to  make  them  run  through  the 
plaintiff's  lands,  it  is  no  defense  that  the  damage  was  done  in  time  of 
extraordinary  flood,  if  the  danger  of  such  a  flood  was  known  to  the 
defendant,  or  could  have  been  ascertained  by  inquiry,  correctly  states 
the  law  of  the  subject  referred  to  therein. 
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Action  against  the  defendant  railway  corporation  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  from  the 
erection  of  a  levee  and  the  consequent  diversion  of  the  waters 
of  a  natural  stream  against  and  upon  the  lands  of  the  plain- 
tiff. At  the  trial  the  following  instructions,  referred  to  in  the 
opinion  of  the  court,  were,  among  others,  asked  for  by  the 
respective  parties  to  the  action: 

INSTRUCTIONS   NOS.   II,    IV,   X,  AND    XIII,    ASKED    BY   PLAINTIFF: 

"11.  To  cause  water  to  flow  wrongfully  upon  another's 
land  which  would  not  flow  there  naturally  is  to  create  a  nui- 
Bance,  and  the  party  creating  such  nuisance  is  liable  for  the 
damages  caused  thereby." 

"IV.  If  the  levee  was  improperly  and  negligently  built 
by  defendant,  and  diverted  the  river  and  the  channel  thereof 
60  as  to  make  them  run  through  the  plaintiff's  land,  it  is  no 
defense  that  the  damage  was  done  in  the  time  of  an  extra- 
ordinary flood,  if  the  danger  of  extraordinary  flood  was  known 
to  the  defendant,  or  could  have  been  ascertained  by  inquiry. 
In  such  case  they  were  bound  to  guard  against  it." 

"X.  There  is  no  question  in  this  case  about  any  permis- 
sion of  the  city  to  build  the  levee  complained  of,  and  the  jury 
are  instructed,  as  matter  of  law,  that  the  defendant  had  no 
right  to  build  a  levee  in  the  bed  of  the  Loa  Angeles  river  in 
such  a  way  as  to  obstruct  the  natural  flow  of  the  river, 
whether  in  high  or  low  water,  to  the  injury  of  others,  and  it 
makes  no  difference  that  the  land  upon  which  the  levee  was 
constructed  belonged  to  the  railroad  company.  Altliough  a 
party  owns  the  bed  of  the  stream,  that  does  not  entitle  him 
to  build  an  obstruction  in  the  stream  that  will  damage  other 
lands  than  his  own." 

"XIII.  It  was  the  duty  of  defendant  to  sufficiently  pro- 
vide for  the  proper  conduct  and  escape  for  the  water  of  not 
only  ordinary  floods  but  also  of  waters  of  such  unusual  or 
extraordinary  floods  as  it  should  have  anticipated  would  or 
might  occasionally  occur  in  the  future,  as  they  had  actually 
occurred  after  intervals,  though  of  irregular  duration,  in  the 
past.  If,  therefore,  you  believe  that  the  defendant  negligently 
failed  to  so  provide,  you  will  find  for  the  plaintiff,  if  you  find 
from  the  evidence  that  the  plaintiff  has  suffered  damage 
thereby." 

defendant's   instruction   XIV. 

"  XIV.  If  the  jury  find  from  the  evidence  that  the  defend- 
ant, or  its  predecessor,  was,  in  December,  1889,  the  owner  of 
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the  land  lying  immediately  to  the  west  of  the  levee,  as  con- 
structed from  First  street  to  the  southern  patent  boundary  of 
the  city,  upon  which  it  had  constructed  its  line  of  railroad, 
then  you  are  instructed  that  it  had  a  lawful  right  to  con- 
struct and  maintain  such  levee  or  other  barrier  as  would  be 
necessary  for  the  protection  of  such  lands  and  railroad  from 
the  overflow  of  the  Los  Angeles  river." 

The  court  modified  this  instruction  by  adding  thereto  the 
following  clause:  "Provided  it  did  not  obstruct  the  flow  in 
its  natural  channel,  or  divert  it  therefrom,  to  the  injury  of 
the  plaintiff." 

C  N.  Sterry  and  W.  J.  Hunsaker,  for  the  appellants. 

WellSf  Monroe  &  Lee,  for  the  respondent. 

**•  Beatty,  C.  J.  The  plaintiff  in  this  action  is  the  owner 
of  a  large  tract  of  land  lying  adjacent  to  and  partly  within 
the  charter  boundaries  of  the  city  of  Los  Angeles.  The  de- 
fendant is  a  railway  corporation,  formed  by  the  consolidation 
of  several  older  corporations,  whose  properties  it  has  acquired, 
and  whose  obligations  *'•  it  has  assumed.  The  Los  Angeles 
river  flows  through  the  city  of  Los  Angeles  from  north  to 
south.  Ordinarily  it  is  a  small  stream,  and  within  the  limits 
of  the  city  is  confined  to  a  narrow  channel,  which  sometimes 
flows  in  one  place  and  sometimes  in  another,  over  a  sandy 
bed  about  a  half  mile  in  width,  which  is  bounded  on  the  east 
by  a  well-defined  and  comparatively  high  natural  bank,  and 
on  the  west  by  a  bank  considerably  lower  and  less  plainly 
defined.  Owing,  however,  to  the  fact  that  the  river  has  its 
sources  in  the  high  mountains  near  the  cit}',  it  is  subject, 
during  the  rainy  season,  to  sudden  floods,  which  fill  the  entire 
bed  of  the  stream,  and  frequently  overflow  its  banks.  Occa- 
sionally, at  irregular  intervals  of  from  two  to  twenty  years, 
during  the  last  fifty  years,  sucli  floods  have  reached  an  ex- 
traordinary height,  carrying  away  dwellings  and  other  struc- 
tures erected  near  the  banks  of  the  stream. 

The  city  of  Los  Angeles,  as  successor  to  the  pueblo,  the 
original  owner  of  most  of  the  lands  within  the  charter  limits, 
granted  to  one  of  tlie  predecessors  of  defendant  a  strip  of  land, 
including  the  west  bank,  and  a  large  portion  of  the  bed  of 
the  Los  Angeles  river,  and  extending  from  the  southern 
patent  line  of  the  pueblo  lands  (which  is  parallel  to  and 
about  twelve  hundred  feet  north  of  the  southern  charter  line 
of  the  city),  northward,  along  the  river  for  a  distance  of  sev- 


March,  1895.J    De  Baker  v.  Southern  Cal.  Ry.  Co.       241 

eral  miles.  This  grant  also  included  a  right  of  way  for  railway 
tracks  along  and  across  the  streets  of  the  city;  and  such  tracks, 
with  the  necessary  sidings,  turnouts,  etc.,  have  since  been  laid 
and  operated  by  the  grantees,  including  the  defendant. 

The  lands  so  granted,  as  well  as  other  adjacent  lands 
within  the  city,  were,  however,  subject  to  overflow  from  the 
river  floods,  and  one  of  the  conditions  of  the  grant  was  that 
the  grantee  should  erect  a  levee  for  the  protection  of  such 
lands  along  the  western  line  of  the  tract  granted  down  to  a 
designated  point  below  First  street.  Such  levee  was  accord- 
ingly built  by  the  grantee  down  to  the  point  designated,  and 
more  than  a  *'*  mile  beyond  said  point  to  the  southern 
charter  line  of  the  city.  The  line  of  the  levee,  down  to  the 
point  designated  in  the  ordinance  and  grant  of  the  city,  seems 
to  have  been  located  on  or  beyond  the  western  bank  of  the 
river,  and  wholly  outside  of  the  river-bed.  But  defendant's 
predecessor  did  not  stop  at  the  point  so  designated.  It  con- 
tinued the  levee  in  a  direct  line  to  the  southern  charter  bound- 
ary, as  stated,  and  in  so  doing  extended  it  into  and  across 
the  river-bed.  As  so  constructed,  this  levee,  which  is  pro- 
tected on  its  eastern  face  by  piling  and  planking,  intersects 
the  west  bank  of  the  river,  about  a  mile  above  the  charter 
line,  at  a  point  where  the  river-bed  curves  to  the  west,  and 
at  its  lower  extremity  approaches  to  within  three  hundred 
feet  of  the  eastern  bank,  the  distance  between  the  natural 
banks  at  that  point  being  fully  two  thousand  three  hundred 
feet.  This  levee  was  commenced  in  1887,  and  completed  in 
1888.  In  January,  1890,  occurred  one  of  those  unusual  floods 
in  the  Los  Angeles  river  above  referred  to,  and  the  water, 
being  prevented  by  the  levee  from  spreading  out  over  the 
river-bed,  as  it  had  formerly  done,  was  directed  with  such 
force  against  the  eastern  bank,  a  short  distance  south  of  the 
charter  line,  that  it'^uta  new  and  permanent  channel  through 
the  lands  on  and  adjacent  thereto,  including  the  tract  owned 
by  plaintiff.  The  damage  sustained  by  plaintiff  consisted 
in  the  washing  away  of  a  considerable  acreage  of  land,  the 
deposit  of  sand  and  bowlders  on  other  portions,  the  division 
of  the  tract  into  two  parts,  separated  by  the  new  and  per- 
manent channel  of  the  river,  destruction  of  fences,  etc. 

This  action  was  brought  for  the  recovery  of  such  damages. 
The  plaintiff  had  judgment  in  the  superior  court,  and  the 
defendant  appeals  from  the  judgment  and  an  order  denying 
its  motion  for  a  new  trial. 
Am.  St.  Kep.,  Vou  XLVL  — 16 
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The  foregoing  statement  of  the  case  is  based  upon  the  evi- 
dence adduced  at  the  trial,  and  is  necessary  to  a  proper  dis- 
cussion of  the  exceptions  of  the  defendant  to  the  rulings  of 
the  superior  court  upon  objections  to  evidence,  *"  and  in 
giving,  refusing,  and  modifying  instructions  requested  by  the 
parties.  It  will  also  serve  to  illustrate  some  of  the  points 
involved  in  the  assignments  of  error  in  regard  to  the  order 
overruling  the  defendant's  demurrer  to  the  conjplaint  and 
the  order  striking  out  of  the  original  answer  the  principal 
matter  of  defense  therein  alleged,  which  assignments  will  be 
first  considered. 

The  demurrer  to  the  complaint  was  general  for  want  of 
facts,  and  the  principal  point  urged  in  its  support  is  that  the 
facts  alleged  do  not  show  that  the  defendant,  or  its  prede- 
cessor, violated  any  duty  to  the  plaintiff,  because  they  do  not 
siiow  how  her  land  was  situated  in  relation  to  the  Los  Angeles 
river,  or  to  the  levee  complained  of;  and  consequently  that 
it  does  not  appear  from  the  allegations  of  the  complaint  that 
the  builders  of  the  levee  had  any  reason  to  anticipate  damage 
to  her  lands  from  the  work  in  which  they  were  engaged. 

The  complaint  is  certainly  not  as  definite  and  specific  in 
regard  to  the  relative  situation  of  the  plaintiff's  land  to  the 
defendant's  levee  as  it  might  easily  have  been  made;  but 
with  the  aid  of  certain  facts,  of  which  the  courts  may  take 
judicial  notice,  its  deficiencies  in  this  respect  can  be  supplied. 
The  boundaries  of  the  city  of  Los  Angeles  are  defined  in  the 
act  of  incorporation  by  reference  to  the  public  surveys  of  the 
United  States,  and  the  lands  of  plaintifi'  being  described  by 
reference  to  the  same  surveys,  we  are  enabled  to  spell  out  the 
fact  that  the  northwestern  corner  of  the  plaintiff's  lands  con- 
stituted the  southeastern  corner  of  the  city  according  to  the 
act  of  incorporation,  of  which,  as  a  public  act  of  the  legisla- 
ture of  California,  we  take  judicial  notice.  In  tlie  same  way 
we  know  the  relative  position  of  the  entire  tract  to  the  cor- 
porate boundaries  of  the  city.  The  Los  Angeles  river,  also, 
is  mentioned  in  more  than  one  public  statute,  and  no  doubt 
we  may  properly  take  judicial  notice  of  the  fact  that  it  flows 
from  north  to  south  through  the  city  of  Los  Angeles,  and  near 
its  eastern  limits. 

*"  But,  even  if  we  cannot  take  notice  of  these  facts,  the 
complaint  alleges  that  said  river  flows  down  through  **  the 
city."  In  what  direction  it  flows  is  not  stated,  but  from 
the  allegations  that  it  has  an  east  bank  and  a  west  bank, 
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and  that  the  obstruction  of  its  channel  and  diversion  of  its 
current  by  a  levee  erected  along  or  partly  along  the  west 
bank  within  the  city  causes  the  river  to  cut  through  the  east 
bank  and  flow  across  the  lands  of  plaintifif,  which,  as  we  have 
seen,  adjoin  the  city  on  the  southeast, it  maybe  inferred  that 
the  situation  and  flow  of  the  stream  are  as  above  stated. 
That  the  words  "  the  city,"  which  occur  several  times  in  the 
complaint,  mean  the  city  of  Los  Angeles  appears  from  their 
use  in  the  description  of  plaintiff's  lands  in  connection  with 
boundaries  which  can  only  belong  to  that  particular  city. 

As  to  this  matter,  therefore,  of  the  relative  situation  of 
plaintiff's  lands  and  the  levee — the  complaint,  though  lacking 
in  directness  and  precision,  is  sufficient  as  against  a  general 
demurrer,  and  the  other  facts  alleged  make  out  a  prima  facie 
case  of  violation  of  rights  of  the  plaintiff,  which  it  was  the  duty 
of  defendant's  predecessors  to  regard.  It  is  alleged  in  sub- 
stance that  for  the  purpose  of  reclaiming  and  securing  to  them- 
selves certain  lands  which  had  theretofore  been  inundated,  they 
commenced  and  undertook  to  build  a  levee  along  the  western 
side  of  the  Los  Angeles  river;  that  they  constructed  said 
levee  in  a  straight  line  down  said  river  from  First  street 
without  regard  to  the  bed  of  the  stream  or  the  channel 
thereof,  or  where  the  water  usually  flowed,  thereby  diverting 
the  same  into  a  new  channel;  that  the  river  flowed  down 
through  the  city;  that  its  banks  were  low  on  the  west  side 
and  high  on  the  east;  that  during  the  rainy  season  the  river 
spreads  over  a  large  area  of  country,  especially  on  the  west 
side;  that  the  channel  of  the  river  is  tortuous  and  irregular; 
that  the  defendant  and  its  predecessors,  disregarding  the 
current  of  said  river  and  the  quantity  of  water  usually  flow- 
ing down  during  the  rainy  season,  and,  disregarding  *'*  the 
natural  channel  of  said  river,  carelessly  and  negligently  built 
and  constructed  said  levee,  and  have  since  maintained  it 
in  such  a  manner  as  to  obstruct  the  natural  channel  thereof 
and  the  natural  flow  of  the  water,  and  have  so  narrowed  the 
channel  as  to  cause  the  water  flowing  therein  to  diverge  from 
its  natural  course  and  its  usual  flow  over  and  upon  the  lands 
of  plaintiff,  by  reason  whereof  the  water  so  diverted  did,  on 
or  about  the  26th  of  January,  1890,  begin  to  flow  and  ever 
since  has  flowed  out  of  its  natural  channel,  in  and  upon  the 
aforesaid  lands  of  plaintiff,  and  cut,  destroyed,  and  carried 
away  a  large  quantity  of  land,  and  rendered  a  large  quantity 
unfit  for  use,  covering  the  same  with  bowlders  and  sand,  and 
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cutting  a  large  and  deep  channel  through  said  land,  where 
the  stream  continues  to  flow,  destroying  about  nine  hundred 
acres,  etc.  Certainly  these  facts,  if  true,  gave  plaintifi"  a  right 
of  action  if  the  situation  of  her  land  was  such  as  to  cast  any 
duty  of  guarding  against  damage  to  her  upon  the  builders  of 
the  levee,  and  we  think  that,  considering  its  proximity  to  the 
east  bank  of  the  river,  and  the  fact  that  the  actual  and  direct 
consequence  of  the  diversion  of  the  river  was  to  cause  it  to 
cut  and  flow  in  a  new  channel  across  her  lands,  a  prima  facie 
case  of  actionable  negligence  was  made  out. 

This  is  not  like  the  case  of  Lamb  v.  Reclamation  District^ 
73  Cal.  125,  2  Am.  St.  Rep.  775,  and  other  similar  cases,  in 
which  it  has  been  held  that  the  erection  of  a  levee  along  the 
banks  of  our  rivers  to  keep  out  flood  waters  gives  no  right  of 
action  to  those  upon  whose  unprotected  land  the  flood  is 
thereby  made  to  rise  higher.  Here,  according  to  the  allega- 
tions, the  levee  was  built  in  the  bed  of  the  stream,  obstruct- 
ing and  narrowing  the  channel,  directing  the  current  against 
the  opposite  bank,  and  causing  it  to  cut  a  new  channel  across 
plaintiff's  lands,  where  it  permanently  flows.  These  facts 
broadly  distinguish  the  present  case  from  those  referred  to. 
No  natural  person,  or  corporation  organized  for  the  profit  of 
its  stockholders,  has  a  right  to  inflict  damage  of  this  char- 
acter upon  another;  and  to  allege  that  such  *^*  acts  have 
been  carelessly  and  negligently  done  is,  perhaps,  sufficient  to 
show  a  cause  of  action  without  any  showing  as  to  the  relative 
situation  of  the  land  and  the  obstruction  complained  of: 
Stephenson  v.  Southern.  Fac.  Co.,  102  Cal.  146.  Here,  how- 
ever, the  relative  situation  of  the  land  and  the  levee  is  shown 
in  the  manner  above  stated,  and  sufficiently,  in  our  opinion, 
to  throw  upon  defendant  the  burden  of  alleging  and  proving 
due  care. 

The  superior  court  did  not  err  in  overruling  the  demurrer 
to  the  complaint. 

The  demurrer  having  been  overruled,  the  defendant  filed 
an  answer  admitting  the  construction,  by  itself  and  its  pre- 
decessors, of  a  levee  along  the  western  side  of  the  Los  Ange- 
les river,  but  denying  that  it  was  constructed  for  the  purpose 
of  reclaiming  to  itself  lands  theretofore  inundated,  and  deny- 
ing that  it  was  constructed  in  a  straight  line  down  the  Los 
Angeles  river  from  First  street,  without  regard  to  the  bed  or 
channel  of  the  stream,  or  where  the  water  usually  flowed,  or 
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that  by  means  thereof  the  water  of  the  river  was  diverted 
into  a  new  channel. 

For  a  further  answer,  and  as  a  special  and  additional 
defense  to  the  action,  the  defendant  set  up  a  plea  in  sub- 
stance as  follows:  That  said  levee  was  constructed  and  has 
since  been  maintained  under  the  terms  and  conditions  of  a 
certain  ordinance  of  the  city  of  Los  Angeles,  for  the  uses  and 
purposes  therein  expressed,  and  not  otherwise,  and  in  the 
manner  prescribed  by  the  city  of  Los  Angeles  through  its 
duly  constituted  authorities,  and  on  the  line  by  said  city 
declared  to  be  the  official  western  boundary  of  said  river. 
That  after  the  construction  of  said  levee,  under  and  in  pur- 
suance of  and  in  accordance  with  the  terms  and  conditions 
of  said  ordinance,  the  city  of  Los  Angeles,  by  its  duly  con- 
stituted officers  and  authorities,  on  the  twenty-sixth  day  of 
March,  1888,  duly  accepted  said  work  and  said  levee.  That, 
by  reason  of  the  premises  aforesaid,  the  said  city  of  Los 
Angeles  is,  and  at  all  the  times  mentioned  *''**  in  the  com- 
plaint was,  the  owner  and  in  possession  of  the  said  levee, 
and  the  whole  thereof,  and  this  defendant  maintains  the 
same  by  reason  of  the  provisions  of  said  ordinance  and  as  a 
part  of  its  consideration  for  the  lands  and  premises  conveyed 
to  it  by  the  city  of  Los  Angeles,  and  this  defendant  has  not 
now,  and  had  not  at  any  time  since  the  date  of  said  accept- 
ance by  the  city,  any  right,  title,  interest,  claim  in,  or  au- 
thority over,  said  levee  or  any  portion  thereof,  saving  and 
excepting  to  keep  the  same  in  repair  as  required  by  the  said 
■ordinance,  and  the  same  is  tlie  property  of  the  city  of  Los 
Angeles,  and  subject  to  its  authority  and  control. 

In  connection  with  these  allegations  the  ordinance  referred 
to  is  set  out  in  full,  and  also  a  grant  of  lands  and  rights  of 
way  from  the  city  to  defendant's  predecessor,  made  in  pur- 
suance of  the  ordinance. 

The  following  is  the  title  of  the  ordinance,  which  was  duly 
adopted  December  8,  1886:  "An  ordinance  to  provide  for  the 
<;onstruction  of  a  levee  upon  the  westerly  side  of  the  Los 
Angeles  river  for  the  protection  of  property  of  inhabitants  of 
said  city  from  the  high  waters  of  said  river;  for  the  sale  of 
city  lands  and  grant  of  right  of  way  to  the  Riverside,  Santa 
Ana,  and  Los  Angeles  Railway  Company  for  the  construc- 
tion of  such  levee." 

And  in  the  body  of  the  ordinance  it  is  declared  that:  "Said 
levee  shall  be  built  for  the  public  benefit  of  the  city  of  Los 
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Angeles,  and  is  intended  to  confine  the  high  waters  of  the 
Los  Angeles  river  within  the  levee  so  to  be  constructed,  and 
to  prevent  the  property  of  the  inhabitants  of  said  city  on  the 
westerly  side  of  said  levee  from  being  injured  or  destroyed 
in  times  of  high  flood  by  waters  overflowing  the  banks  of  the 
river." 

Aside  from  this  declaration  the  substance  of  the  ordinance 
is  a  grant  to  the  railway  company  named  in  the  title — one 
of  defendant's  predecessors — of  a  strip  of  land  bounded  on 
the  east  by  the  west  line  of  the  official  bed  of  the  Los  Ange- 
les river,  and  extending  *''''  from  the  southern  patent  line 
of  the  pueblo  lands  several  miles  into  the  city,  together  with 
rights  of  way  across  and  along  the  streets  of  the  city  for  its 
tracks,  the  purpose  of  the  grant  being,  as  declared  in  the 
ordinance,  "for  the  laying  down,  operating,  and  maintain- 
ing" a  steam  railway  for  the  transportation  of  freight  and 
passengers,  and  for  the  construction  of  switches,  turnouts, 
depots,  and  other  structures  necessary  for  the  successful  con- 
duct of  its  business.  This  grant  is  made  upon  condition 
(along  with  numerous  regulations  and  reservations  for  the 
benefit  of  the  city  and  the  public)  that  the  grantee  shall 
construct  and  maintain  a  levee  along  the  western  line  of  the 
official  bed  of  the  river  from  Mission  street  to  a  designated 
point  south  of  First  street,  for  which  work,  wlien  completed, 
the  railway  company  is  to  receive  twelve  thousand  dollars  in 
money  in  addition  to  the  said  grant  of  land  and  rights  of 
way. 

The  deed  of  grant,  which  is  also  set  out  in  full,  seems  to 
follow  strictly  the  terms  of  the  ordinance.  It  is  dated  April 
13,  1888,  the  levy  having  been  formally  accepted  by  the  city 
March  26,  1888. 

In  connection  with  these  allegations  in  regard  to  the  build- 
ing of  the  levee  for  and  under  contract  with  the  city,  and  as 
a  part  of  the  same  defense,  the  defendant  repeats  its  denials 
that  it  recklessly  or  negligently  built  or  constructed  said 
levee  in  disregard  of  the  current  of  said  river,  or  the  quan- 
tity of  water  usually  flowing  therein  during  the  rainy  sea- 
sons, or  that  it  maintains  said  levee  in  such  manner  as  to 
obstruct  the  natural  channel  of  said  river,  or  the  natural  flow 
of  the  water  thereof,  or  that  it  or  its  predecessors  have  nar- 
rowed the  channel  in  such  way  or  manner  as  to  cause  the 
water  flowing  down  said  chaimel  to  diverge  from  its  natural 
course  or  its  usual  flow  over  and  upon  plaintiS''s  lands,  or  that. 
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by  reason  of  any  acts  or  doings  of  the  defendant,  said  water 
was  diverted  or  made  to  flow  over  the  lands  of  plaintiff,  etc. 

With  the  exception  of  these  denials  all  that  portion  of  the 
answer  setting  up  the  ordinance  of  and  contract  *'®  with 
the  city,  and  the  defense  that  the  levee  was  constructed  there- 
under for  the  city  and  not  for  the  defendant,  was,  on  motion 
of  the  plaintiff,  stricken  out.  Subsequent  to  the  making  of 
this  order  the  defendant  amended  its  answer,  as  so  modified, 
by  alleging,  among  other  things,  that  "said  levee  was  con- 
structed along  the  western  side  of  said  Los  Angeles  river,  as 
a  necessity,  upon  its  own  land,  for  the  purpose  of  protecting 
the  roadbed  and  roadway  of  the  said  California  Central  Rail- 
way Company,  predecessor  of  this  defendant,  and  that  the 
same  was  done  in  a  workmanlike  and  skillful  manner,  with 
proper  care,  prudence,  and  foresight,  for  the  purpose  of  pre- 
venting its  tracks  and  roadbed  from  being  flooded,  injured, 
and  washed  away  during  times  of  flood  and  high  water  from 
the  river,  and  during  the  time  of  year  commonly  known  as 
the  rainy  season  of  California,  and  for  the  protection  of  its 
property,  and  for  the  safety  and  interest  of  patrons  and  pas- 
sengers being  transported  over  its  said  line." 

It  was  upon  the  answer  so  amended  (including  other  mat- 
ters of  defense  not  material  to  the  present  discussion)  that 
the  defendant  was  compelled  to  go  to  trial,  and  the  assign- 
ment of  error  mainly  relied  upon  in  support  of  the  appeal  is 
the  order  of  the  court  striking  from  the  original  answer  the 
special  defense  above  set  forth. 

The  correctness  of  this  order  is  to  be  tested  by  reference  to 
the  state  of  the  pleadings  at  the  time  it  was  made.  It  cannot 
be  supported  upon  the  ground  that  subsequently  the  defend- 
ant amended  its  answer  by  setting  up  the  somewhat  incon- 
sistent defense  that  it  built  the  levee  on  its  own  lands  for  the 
protection  of  its  roadbed,  tracks,  and  other  property.  If  both 
these  defenses  had  been  pleaded  together  in  the  original  an- 
swer the  mere  fact  of  their  partial  inconsistency  would  not 
have  justified  the  striking  out  of  either  of  them:  McDonald 
V.  Southern  Cal.  Ry.  Co.,  101  Cal.  213,  and  cases  cited. 
Still  less  can  the  order  be  uplield  upon  the  ground  that  the 
evidence  at  tlie  trial  did  not  support,  or  was  inconsistent 
with,  the  defense  stricken  out.  A  defense  which  ^^^  a  party 
is  not  allowed  to  plead  is  not  likely  to  find  support  in  the 
evidence  offered  or  admitted  at   tlie   trial.     The  question, 
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therefore,  is  whether  the  facts  as  pleaded  would  constitute  a 
defense  to  the  cause  of  action  stated  in  the  complaint. 

The  appellant  contends  that  such  facts  would,  for  more 
than  one  reason,  constitute  a  good  and  sufficient  defense.  In 
the  first  place  it  is  claimed  that  the  city  of  Los  Angeles,  for 
the  protection  of  its  inhabitants  and  their  property  (the  de- 
clared object  of  the  ordinance  pleaded  in  the  answer),  had  the 
undoubted  right  to  build  the  levee  in  question,  without  incur- 
ring any  liability  for  such  indirect  and  consequential  damages 
as  the  plaintiff  alleges  in  her  complaint;  and,  consequently, 
that  the  defendant — a  mere  contractor  for  the  work — cannot 
be  liable.  In  the  second  place,  it  is  claimed  that,  even  if  the 
city  became  liable  to  compensate  the  plaintiff  for  the  result- 
ing damage  to  her  lands,  such  liability  rested  upon  the  city 
exclusively,  and  in  nowise  attached  to  the  defendant  or  its 
predecessors. 

In  considering  the  various  questions  involved  in  these  two 
propositions  it  is  to  be  borne  in  mind  that  the  city  of  Los 
Angeles  is  not  only  a  municipal  corporation,  and,  as  such, 
invested  for  local  purposes  with  a  large  share  of  the  police 
power  of  the  state,  as  well  as  the  privilege  of  invoking  the 
power  of  eminent  domain;  it  was  also  shown  by  the  allega- 
tions of  the  plea  which  was  stricken  out  to  have  been,  at  the 
date  of  the  passage  of  the  ordinance  providing  for  the  erec- 
tion of  this  levee,  the  owner  and  proprietor  of  the  land  upon 
which  the  line  of  the  levee  was  located,  as  well  as  other  lands 
within  the  city,  which  it  was  one  of  the  objects  of  the  levee  to 
reclaim  or  protect.  The  rights  of  the  city  in  these  diverse 
characters  must  not  be  confounded,  and  we  will  first  consider 
its  rights  as  owner  of  said  lands. 

It  cannot  be  doubted  that  as  such  owner  or  proprietor  the 
city  had  the  right  to  protect  its  own  lands  from  overflow  by 
erecting  a  levee  along  or  outside  of  the  natural  banks  of  the 
stream,  without  incurring  any  liability  for  ***  the  effects  of 
a  consequent  increase  of  the  flow  of  flood  waters  upon  the 
lands  of  neighboring  proprietors:  Lamb  v.  Reclnmation  Dist., 
73  Cal.  125;  2  Am.  St.  Rep.  775;  McDaniel  v.  Cummings,  83 
Cal.  515. 

It  may  be,  also,  that  in  the  case  of  a  stream  such  as  the  Los 
Angeles  river  was  shown  to  be  by  the  testimony,  viz.,  a  river 
with  a  sandy  bed,  half  a  mile  in  width,  through  which,  except 
in  times  of  flood,  the  water  runs  in  a  small  and  insignificant 
stream,  now  in  one  channel  and  again  in  anollier,  a  proprie- 
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tor  of  the  bed  of  the  stream  may  have  an  equal  right  to  re- 
claim a  reasonable  portion  of  such  bed  by  means  of  a  levee 
constructed  within  the  banks;  but,  certainly,  he  could  have 
no  right  for  such  purpose,  so  to  obstruct  the  channel  or  divert 
the  current  as  to  force  the  water  into  a  new  and  permanent 
channel,  through  the  lands  of  other  proprietors  outside  of  the 
natural  banks. 

Did  the  allegations  stricken  from  the  answer  show  a  law- 
ful structure  within  this  doctrine? 

They  were,  as  above  shown,  to  the  effect  that  the  levee  was 
erected  on  the  west  line  of  the  *'  official  bed"  of  the  river,  i.  e., 
upon  a  line  which  had  been  declared  by  a  city  ordinance  to 
be  the  western  bank  of  the  river.  This,  so  far  as  the  court 
could  see,  might  have  been  the  natural  bank  or  a  line  very 
widely  divergent  therefrom  (which  in  point  of  fact  it  is),  and 
the  court  was  therefore  justified  in  assuming,  as  against  the 
pleader,  that  it  was  not  tlie  natural  bank.  Upon  this  assump- 
tion, and  in  the  absence  of  any  allegations  as  to  the  character 
of  the  river  and  its  bed,  or  other  facts  justifying  the  construc- 
tion of  a  reclamation  levee  within  the  natural  banks,  it  can- 
not be  said  that  this  part  of  the  answer  stated  a  complete 
defense,  based  upon  the  right  of  the  city,  as  a  proprietor,  to 
protect  its  lands  from  overflow,  unless  its  affirmative  allega- 
tions were  aided  by  the  denials,  with  which  they  were  cou- 
pled, of  the  allegations  of  the  complaint  to  the  effect  that  the 
levee  was  built  in  disregard  of  the  natural  channel  of  the 
stream,  etc.  We  cannot,  however,  see  why,  in  construing  this 
part  of  the  ***  answer,  such  denials  should  be  disregarded. 
The  special  defense  should  be  taken  in  its  entirety,  and,  so 
construed,  it  states  in  effect  that  the  levee  was  built  by  defend- 
ant for  the  owner  of  the  lands  upon  which  it  was  located  to 
reclaim  and  protect  them,  and  in  such  manner  as  not  to  inter- 
fere with  the  channel  of  the  river  or  to  divert  its  waters  there- 
from, except  in  so  far  as  it  might,  in  times  of  flood,  cause  them 
to  overflow  neighboring  lands  not  similarly  protected.  This 
was,  if  true,  a  justification  of  the  city,  and,  necessarily,  of  the 
defendant  in  doing  work  for  the  city.  And  since,  for  the  pur- 
pose of  the  motion  to  strike  out,  the  superior  court  was  bound 
to  assume  that  every  thing  alleged  in  the  answer  could  be 
proved,  it  was  error  to  grant  the  motion. 

It  is  true,  as  above  stated,  that  the  evidence  adduced  at 
the  trial  not  only  failed  to  sustain  this  defense,  but  was  in 
direct  conflict  with  it.     It  showed  clearly  that  the  levee  was 
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constructed  by  the  defendant — apparently  for  purposes  of  its 
own — more  than  a  mile  beyond  its  southern  extremity  as 
designated  in  the  ordinance;  and  it  showed  that  this  ad- 
ditional and  unauthorized  portion  of  the  levee  was  the  only 
part  that  encroached  upon  the  natural  bed  of  the  stream. 
The  maps,  diagrams,  and  other  evidence  introduced  by  tlie 
defendant,  no  less  than  the  evidence  introduced  by  the  plain- 
tiff, all  agree  upon  this  point,  and  all  tend  strongly  to  show 
that,  but  for  this  unauthorized  addition  to  the  levee,  as 
planned  by  the  city,  the  damage  to  plaintiff's  lands  would 
not  have  occurred.  But  we  cannot,  for  this  reason,  hold  that 
the  order  striking  out  was  harmless  error.  But  for  the  order 
the  defendant  might  have  introduced  evidence  as  to  these 
matters  that  would  have  changed  the  aspect  of  the  case,  and 
we  cannot  assume  that  as  the  evidence  is,  the  jury  would 
have  viewed  it  in  the  light  in  which  it  appears  to  us,  if  the 
case  had  been  submitted  to  them  upon  the  theory  that  the 
defense  pleaded  was  a  good  defense. 

Our  conclusion  on  this  point  involves  a  reversal  of  the 
judgment,  but,  since  the  result  will  be  a  new  trial  ***  of  the 
cause,  it  is  necessary  that  we  should  indicate  our  views  with 
reference  to  several  other  assignments  of  error  involving 
questions  likely  to  arise  in  the  future  progress  of  the  litiga- 
tion. 

We  cannot  sustain  the  proposition  of  the  appellant,  that  in 
view  of  the  allegations  of  the  original  answer — and  admitting, 
for  the  sake  of  the  argument,  tliat  they  disclosed  no  absolute 
right  on  the  part  of  the  city  to  build  the  levee — the  only  per- 
son owing  any  duty  to  the  plaintiff  to  exercise  care  and  skill 
to  avoid  damaging  her  property  was  tlie  city.  Conceding 
that  the  negligence  complained  of  consisted  solely  in  the 
faulty  plan  and  location  of  the  work,  and  not  at  all  in  the 
manner  in  which  it  was  executed  by  the  defendant,  it  seems 
to  be  settled  by  the  decisions  of  this  court  that  if  the  damage 
was  actionable  the  city  and  the  defendant  would  be  jointly  and 
severally  liable.  To  place  an  unlawful  obstruction  in  the  bed 
of  a  stream,  by  which  the  current  is  directed  into  a  new  chan- 
nel across  another's  land,  makes  a  case  clearly  within  the  prin- 
ciple recently  applied  in  Green  v.  Berge,  105  Cal,  52,  45  Am.  St. 
Rep.  25,  and  in  the  cases  therein  cited.  If  the  work  was  such 
as  to  make  the  city  liable,  it  made  the  defendant  liable  also, 
and  the  plaintiff  could  maintain  her  action  against  eitlier  or 
both.     Of  course,  if  the  city  exercised  such  care  and  e^kill  in 
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creating  the  plan  and  fixing  the  location  of  the  work  as  to 
exempt  it  from  any  liability  to  the  plaintiff,  and  the  damage 
was  wholly  caused  by  such  location  and  plan — no  negligence 
being  attributed  to  the  defendant  in  the  construction  of  the 
work,  nor  any  departure  from  the  plan — the  defendant  would 
be  no  more  liable  than  the  city.  But  if  the  work  was  inher- 
ently and  according  to  its  plan  and  location  a  dangerous 
obstruction  to  the  river,  such  as  ordinary  prudence  should 
have  guarded  against,  not  only  the  author  of  the  plan  to 
obstruct  the  stream,  but  the  person  placing  the  obstruction^ 
was  severally  liable  for  the  entire  damage. 

These  questions,  which  have  so  far  been  considered  solely 
with  reference  to  the  rights  of  the  city  of  Los  *®'  Angeles  as 
the  owner  of  lands  subject  to  overflow  and  capable  of  recla- 
mation, assume  a  somewhat  different  aspect  when  considered 
with  reference  to  the  powers  and  duties  of  the  municipal  cor- 
poration as  a  public  agent  for  the  exercise  of  the  police  power 
of  the  state. 

By  section  1  of  article  4  of  the  charter  of  Los  Angeles, 
which  was  in  force  at  the  date  of  the  passage  of  the  ordinance 
pleaded  in  the  defendant's  answer  (Stats,  of  1875-76,  p.  697), 
very  extensive  police  powers  were  conferred  upon  the  corpo- 
rate authorities  for  the  protection  of  persons  and  property 
within  the  city,  and  by  section  11,  article  11,  of  the  present 
constitution,  which  was  also  then  in  force,  every  municipal 
corporation  may  make  and  enforce  within  its  limits  all  such 
local  police,  sanitary,  and  other  regulations  as  are  not  in  con- 
flict with  general  laws.  In  other  words,  the  corporate  author- 
ities were,  not  only  by  act  of  the  legislature,  but  by  the  direct 
mandate  of  the  people  as  expressed  in  the  organic  law,  au- 
thorized to  exercise  the  police  power  of  the  state  for  local 
purposes.  There  was  also  in  existence  an  act  of  the  legis- 
lature, passed  in  1868  (Stats,  of  1867-68,  p.  167),  by  which 
the  common  council  of  the  city  were  empowered  to  levy  a 
special  tax  for  the  purpose  of  creating  a  Los  Angeles  river 
fund,  which  was  to  be  expended  in  such  manner  as  the  mayor 
and  common  council  should  direct,  "  in  improving  the  chan- 
nel and  banks  of  said  river  in  any  manner  deemed  necessary 
by  said  mayor  and  common  council  for  the  protection  of 
property  on  the  banks  of  said  river."  Under  these  statutory 
and  constitutional  provisions  it  became  the  duty,  as  it  was 
clearly  within  the  power,  of  the  corporate  authorities  to  im- 
prove the  channel  and  banks  of  the  river  as  they  might,  in 
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the  exercise  of  a  sound  discretion,  deem  most  advantageous 
to  the  city  and  its  inhabitants. 

The  work  which  they  were  called  upon  to  perform  was, 
like  the  work  performed  by  the  levee  commissioners  under 
the  act  of  the  legislature  referred  to  in  Oreen  v.  Swift,  47  Cal. 
539,  distinctly  of  a  public  character  and  within  the  police 
powers  of  the  state,  its  design  being  '**  to  protect  a  populous 
and  important  district  of  the  state.  The  means  of  accom- 
plishing this  object — as  in  the  case  referred  to — was  confided, 
and  in  more  ample  measure,  to  the  discretion  of  the  body 
charged  with  the  execution  of  the  work,  and  if,  in  creating  a 
plan  and  locating  the  lines  of  the  levee,  they  exercised  their 
judgment  honestly,  and  not  maliciously,  oppressively,  or 
arbitrarily,  to  the  injury  of  the  rights  of  other  persons,  they, 
the  corporation  and  its  authorities,  could  not  be  held  liable 
for  mere  errors  of  judgment,  and  the  persons  executing  the 
work  with  due  care,  and  according  to  such  plan,  would  be 
equally  exempt  from  liability  for  any  direct  or  coiisequeiitial 
damage  to  third  parties:  Green  v.  Swift,  47  Cal.  539.  It  was 
error,  therefore,  in  this  aspect  of  the  case,  also  to  strike  from 
the  defendant's  answer  the  matters  of  defense  above  men- 
tioned; for  although  they  may  have  been  defectively  pleaded 
in  some  particulars,  the  proper  method  of  reaching  such  de- 
fects was  by  demurrer,  and  not  by  motion  to  strike  out.  A 
party  who  defectively  pleads  a  good  defense  should  be  allowed 
an  opportunity  of  amending  his  pleading. 

It  is  suggested  that  in  view  of  the  provision  of  our  present 
constitution  (Const.,  art.  1,  sec.  14),  that  "private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation  having  been  first  made  to,  or  paid  into  court 
for,  the  owner,"  tlie  doctrine  of  Green  v.  Swift,  47  Cal.  539,  is 
no  longer  applicable  to  cases  of  this  character.  It  is  possible 
that  this  may  be  true,  but  it  can  make  no  difference  in  the 
present  case  whether  it  is  true  or  not.  Conceding,  for  the 
sake  of  the  argument,  that  the  effect  of  the  constitutional 
provision  is  to  niake  the  state,  or  a  public  agency  by  it  em- 
ployed in  the  construction  of  a  work  designed  to  protect  the 
lives  and  property  of  a  large  community,  liable  for  indirect 
and  consequential  damages,  such  as  were  alleged  and  proved 
in  this  case,  and  which  could  not  have  been  estimated  or 
compensated  in  advance,  although  some  damage  might  nat- 
urally have  been  apprehended,  it  does  not  follow  that  the 
contractor,  executing  the  work  carefully  ***'  and  properly 
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according  to  the  plan,  would  be  liable.  On  the  contrary, 
since,  in  the  case  supposed,  the  state  or  corporation  would  be 
liable,  not  for  a  tort,  but  only  upon  its  obligation  to  compen- 
sate the  damages  resulting  from  the  rightful  exercise  of  its 
power,  the  liability  would  rest  upon  it  alone,  and  the  con- 
tractor, who  has  merely  constructed  the  work  carefully  and 
properly  according  to  the  plan,  will  be  exempt  from  any  lia- 
bility. 

There  was  no  taking  of  plaintiff's  property  in  this  case, 
either  according  to  the  facts  alleged  or  facts  found,  even  if 
tested  by  the  doctrine  of  Pumpelly  v.  Green  Bay  Co.,  13  Wall. 
166,  which  has  been  held  to  be  an  extreme  case:  Green  v. 
State,  73  Cal.  29;  Lamb  v.  Reclamation  Dist.,  73  Cal.  125;  2 
Am.  St.  Rep.  775.  Neither  was  the  damage  to  it  the  natural, 
certain,  and  immediate  consequence  of  the  facts  alleged.  It 
did  not  appear,  therefore,  that  the  ordinance  of  the  city  was 
invalid  by  reason  of  its  failure  to  provide  for  compensation 
to  plaintiff  in  advance  of  the  construction  of  the  levee. 

What  has  been  said  with  reference  to  the  error  of  the  court 
in  the  order  to  strike  out  applies  to  the  error  assigned  upon 
the  ruling,  limiting  the  purpose  for  which  the  ordinance  was 
admitted  in  evidence.  Even  under  the  pleadings  as  they 
stood  at  the  time  of  the  trial,  the  ordinance  was  admissible 
for  the  purpose  of  showing  that  defendant's  track  had  been 
rightfully  laid  within  the  city,  and,  consequently,  that  it 
could  protect  them  by  a  lawful  and  proper  levee,  the  ques- 
tion whether  this  levee  had  been  constructed  with  due  care 
being  a  question  for  the  jury. 

There  were  some  rulings  of  the  court  upon  objections  to 
evidence  and  in  giving  and  refusing  instructions  which,  al- 
though proper  enough  under  the  pleadings  as  they  stood, 
would  not  have  been  proper  if  the  defense  pleaded  in  the 
original  answer  had  not  been  stricken  out.  We  need  not 
specify  these  rulings  more  particularly,  since  they  are  suffi- 
ciently indicated  by  what  has  been  said. 

The  court  did  not  err  in  giving  instruction  No.  IV  *®^  re- 
quested by  the  plaintiff.  Read  in  connection  with  other 
instructions  it  could  not  have  been  understood  to  require  the 
defendant  to  exhaust  all  possible  sources  of  inquiry  as  to 
previous  extraordinary  floods. 

Instruction  No.  X  was  not  sufficiently  guarded,  even  accord- 
ing to  the  theory  upon  which  the  case  was  tried. 
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Instruction  XIII  was,  perhaps,  erroneous  in  assuming  aa 
a  fact  the  occurrence  of  extraordinary  floods  in  the  past, 
though,  in  view  of  the  unanimity  of  the  witnesses  on  that 
point,  it  can  scarcely  have  been  prejudicial. 

There  was  no  error  in  the  modification  made  by  the  court 
in  defendant's  instruction  XIV. 

Instruction  No.  II  asked  by  plaintiff  seems  to  have  been 
upon  a  point  not  in  issue,  and  should  have  been  omitted  for 
that  reason. 

Aside  from'  these  particulars  we  see  no  error  or  inconsist- 
ency in  the  instructions. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

McFarland,  J.,  Harrison,  J.,  Garouttb,  J.,  and  Van 
Fleet,  J.,  concurred.  

Waters — Obstroctino  by  Lkvbes. — A  riparian  owner  has  no  right  to 
retain  by  means  of  a  dam  the  waters  of  a  natural  stream  running  through 
his  land,  and  then  to  discharge  them  in  such  quantities  into  such  stream 
that  it  is  InsuflBcieut  to  carry  them  and  they  therefore  overflow  the  lands  of 
a  riparian  proprietor  below,  to  his  injury:  McKeev.  Delaware  etc.  Canal  Co., 
125  N.  Y.  353;  21  Am.  St.  Rep.  740,  and  note.  This  subject  is  fully  dig. 
cussed  in  the  extended  notes  to  McCoy  v.  Dsnley,  57  Am.  Dec.  686,  and 
Oerrish  v.  Clough,  97  Am.  Dec.  565. 

Reclamation. — The  right  of  riparian  proprietors  to  build  levees  for  the 
purpose  of  reclaiming  swamp  and  overflowed  lands  is  discussed  in  Lamb  v. 
Reclamation  DisL,  73  Cal.  125;  2  Am.  St.  Rep.  775,  and  note. 

Waters — OBSTRUcnoN — Floods. — One  who  builds  a  dam  across  a  stream 
is  bound  so  to  construct  it,  that  it  will  resist,  not  only  ordinary  freshets, 
but  also  such  extraordinary  floods  as  may  be  reasonably  expected:  Orayv. 
Ilart-is,  107  Mass.  492;  9  Am.  Rep.  61;  to  the  same  effect.  Diamond  Match 
Co.  V.  New  Haven,  55  Conn.  510;  3  Am.  St.  Rep.  70. 

Waters — Liability  for  Obstruction  of  by  One  undkb  Contract  with 
City. — Parties  who,  while  constructing  a  conduit  under  a  contract  with  the 
city,  impair  the  flowing  of  a  stream  of  water  to  the  injury  of  a  riparian 
proprietor  are  liable  to  him  for  the  damages  sustained  during  the  prosecu- 
tion of  the  work.  The  fact  that  they  are  acting  under  the  direction  of  the 
city  cannot  excuse  them:  Covert  v.  Cranford,  141  N.  Y.  521;  38  Am,  St. 
Rep.  826,  and  note.  See  the  extended  note  to  Goddard  t.  Infiabitanls,  30 
Am.  St.  Rep.  411. 

Municipal  Corporations  —  Public  Works  —  Liability  for  Injuribs 
Resultinq  from. — Municipal  corporations  are  not  liable  for  injuries  result- 
ing  from  the  plan  of  a  public  work,  as  distinguished  from  the  mode  of  ita 
execution,  unless  such  plan  must  necessarily  result  in  a  direct  invasion  of 
private  eropurtv:  Detroit  v.  Beckman,  34  Mich.  125;  22  Am.  Rep.  507,  and 
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extended  note.  A  municipal  corporation  mast  respond  in  damages  for  its 
negligence  in  the  construction  or  repair  of  public  works  when  special  injury 
results  to  a  private  person  therefrom:  Krug  v.  67.  Mary's  Borough,  152  Pa. 
at.  30;  34  Am.  St.  Rep.  616.  See  especially  on  this  aubjeot  ihe  extended 
note  to  Goddard  v.  Inhabitanta,  30  Am.  St.  Rep.  379. 
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Fleadino,  When  Unckrtaik. — A  complaint  alleging  that  a  pit  in  a  street 
dug  by  the  defendant  was  left  without  barriers  or  lights  to  warn  per- 
sons of  danger,  on  the  ninth  day  of  the  month,  and  that  an  accident 
resulted  therefrom  on  the  tenth,  but  not  stating  whether  at  the  latteir 
date  such  pit  was  properly  guarded  or  lighted  or  that  it  was  in  the 
night-time  when  the  accident  occurred,  is  uncertain  in  respect  to  a 
material  matter,  and  a  demurrer  thereto  on  the  ground  of  uncertainty 
should  be  sustained. 

Master  and  Servant — Liability  of  Master  for  the  Act  of  a  Servant 
When  Controlled  by  Another. — If  a  contractor  is  employed,  part 
of  whose  duties  it  is  to  make  and  guard  an  excavation,  and  before  the 
work  is  commenced  an  arrangement  is  made  between  him  and  a  sub- 
contractor that  the  servants  of  the  latter  shall  do  the  work  under  the 
control  and  supervision  of  the  former,  and  they,  in  doing  it,  are  guilty 
of  negligence,  their  master  is  not  answerable  therefor,  for  as  to  such 
work,  though  employed  by  him,  they  are  not  his  servants  but  the  serv- 
ants of  the  original  contractor. 

Streets,  Negligence  in  not  Guarding  an  Excavation. — One  employed 
by  another  to  make  an  excavation  in  the  public  street  is  not,  after  it  is 
completed,  under  obligation  to  keep  up  barriers  and  lights  to  prevent 
injuries  to  the  public.  Such  obligation,  if  it  continues  to  exist,  must 
be  assumed  by  the  person  having  the  excavation  made. 

Mahon  &  Laird,  for  the  appellant. 

R.  J.  Ash,  for  the  respondent. 

*®*  Vanci.ief,  C.  Action  for  damages  alleged  to  have  been 
suffered  by  the  plaintiff  in  consequence  of  negligence  of  the 
defendant  in  leaving  unguarded  an  excavation  which  he  had 
made  in  the  sidewalk  of  a  street  in  the  town  of  Bakersfield, 
into  which  plaintiflFfell  and  was  injured. 

The  plaintiff  had  judgment  for  sixteen  hundred  dollars, 
from  which,  and  an  order  denying  a  new  trial,  the  defendant 
has  appealed. 

1.  The  appellant  contends  that  the  court  erred  in  overrul- 
ing his  general  and  special  demurrer  to  the  complaint.  The 
following  is  a  copy  of  the  complaint: 

"  That  on  or  'about  the  9th  of  February,  1893,  defendant, 
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by  his  servant,  wrongfully  dug  a  pit  in  the  sidewalk  of  a  cer- 
tain highway  known  as  19th  street,  in  the  town  of  Bakers- 
field,  Kern  county,  state  of  California,  and  negligently  left 
the  same  open  and  exposed  during  the  night-tiine,  without 
any  protection,  barriers  or  lights,  to  warn  citizens  or  travelers 
of  danger. 

"  That  on  or  about  the  10th  of  February,  1893,  the  plaintiff 
was  lawfully  traveling  on  said  street  wholly  unaware  of  any 
danger,  was  precipitated  into  said  excavation  without  any 
fault  or  negligence  on  his  part.  Whereby  his  left  hip  was 
dislocated,  and  he  was  made  sick  &  sore  &  lame,  &  was  con- 
fined to  his  bed,  &  had  to  use  crutches  for  a  long  time,  &  was 
compelled  to  abstain  **'  from  work  for  sixty  days,  to  his 
damage  one  hundred  &  twenty  dollars  ($120),  and  he  has 
been  compelled  to  incur  an  expense  of  three  hundred  dollars 
in  medical  services,  nursing,  &  medicines.  That  ever  since 
said  accident  he  has  suffered  great  bodily  pain  and  anguish 
of  mind,  &  that  he  is  stiff  &  lame,  &  his  health,  strength, 
&  activity  has  been  &  will  be  permanently  injured  and  im- 
paired, to  his  damage  in  the  sum  of  ten  thousand  dollars. 

"  Wherefore,  plaintiff  prays  judgment  against  defendant  in 
the  sum  of  ten  thousand  four  hundred  &  twenty  dollars, 
with  costs  of  suit." 

The  following  are  the  grounds  of  demurrer:  "  1.  That  said 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  2.  The  complaint  is  uncertain  in  this:  The  com- 
plaint states  that  the  said  pit  was  dug  on  or  about  the  ninth 
day  of  February,  1893,  and  that  the  same  was  left  without 
protection,  barriers,  or  lights  to  warn  citizens  of  danger;  the 
accident  complained  of  is  alleged  to  have  occurred  on  or 
about  the  tenth  day  of  February,  1893,  a  time  subsequent  to 
the  ninth,  but  it  is  not  stated  that  at  the  time  of  the  alleged 
accident  the  said  pit  was  not  properly  protected  and  guarded 
by  barriers  and  lights  sufficient  to  apprise  persons  traveling 
on  said  highway  or  sidewalk  of  danger." 

I  think  the  demurrer  should  have  been  sustained  on  the 
second  ground  at  least. 

It  was  essential  to  plaintifiTs  cause  of  action  that  the  pit 
was  not  sufficiently  guarded  and  lighted  at  the  time  plaintiff 
fell  into  it,  but  this  fact  is  not  expressly  alleged,  nor  does  it 
necessarily  follow  from  the  allegation  that  defendant  negli- 
gently left  the  pit  "open  and  exposed  during  the  night-tinie," 
etc.,  since  it  is  not  alleged  that  plaintiflf  fell  into  it  during 
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any  night-time,  much  less  during  any  particular  night;  and, 
therefore,  it  cannot  be  inferred  that  the  pit  was  not  properly 
guarded  when  he  fell  into  it.  In  this  respect  the  complaint 
is  wholly  uncertain. 

2.  The  findings  of  fact  are  also  defective  in  that,  although 
®®®  it  is  found  that  the  plaintiff  fell  into  the  pit  "on  or  about 
the  night  of  February  10th,"  it  is  not  found,  and  cannot  be 
inferred  from  the  findings,  that  the  pit  was  not  sufficiently 
guarded  and  lighted  at  the  time  he  fell  into  it.  And  ui)on 
this  issue  the  evidence  was  substantially  conflicting. 

3.  Appellant  further  contends  that  the  evidence  does  not 
justify  the  finding  that  defendant,  by  his  servants,  negli- 
gently or  otherwise  dug  the  pit  into  which  plaintift'  fell;  and 
this  raises  the  most  important  question  in  the  case,  which, 
in  view  of  a  new  trial,  should  be  decided. 

The  evidence  without  conflict  proved  the  following  facts 
relative  to  this  issue: 

Mr.  A.  Bodley  contracted  to  build  a  house  for  Mr.  Harris 
on  Nineteenth  street,  in  the  town  of  Bakersfield.  The  con- 
tract required  Bodley  to  furnish  all  the  materials  and  to  do 
all  the  work,  including  all  necessary  excavations  for  the 
foundation,  with  arens  under  the  sidewalk  to  give  light  and 
ventilation  to  the  cellar.  Bodley  entered  into  a  subcontract 
with  the  defendant,  by  which  the  latter  was  to  do  all  the 
brickwork,  ironwork,  glasswork  on  sidewalk  and  the  plaster- 
ing. The  brickwork  included  walls  inclosing  the  areas  under 
the  sidewalk.  When  all  other  brickwork  was  so  nearly  com- 
pleted as  not  to  afford  work  for  atl  his  employees  the  defend- 
ant announced  to  Bodley  that  he  was  ready  to  commence 
work  on  the  area  walls  for  which  no  excavations  had  then 
been  made,  and  proposed  that  Bodley  allow  defendant's  idle 
men  to  excavate  the  areas,  for  which  defendant  would  pay 
their  wages,  to  be  repaid  by  him  to  Bodley.  To  this  pro- 
posal Bodley  assented,  and  thereupon  defendant  told  his 
men  to  go  to  work  on  the  areas,  and  that  Bodley's  foreman 
would  show  them  where  to  dig.  When  they  commenced  Mr. 
Bodley  himself  showed  them  where  to  dig,  and  they  dug  the 
holes  under  his  directions.  Among  other  things,  Bodley 
strictly  directed  them  on  the  first  day  and  also  on  the  second 
day  they  worked,  to  put  up  guards  around  the  excavations 
to  keep  people  from  falling  in,  and  they  promised  to  do  so. 
When  the  ''**'  work  was  completed  the  defendant  paid  the 
men  their  regular  wages;  and  as  soon  thereafter  as  Mr.  Bod- 
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ley  "  came  around  "  he  repaid  the  defendant  what  he  had 
paid  the  men  for  excavating  the  areas. 

Although  there  wa8  a  sharp  conflict  of  evidence  as  to 
whether  the  excavation  was  properly  guarded  at  the  time  of 
the  accident,  a  finding  that  it  was  not  so  guarded  would  be 
held  here  to  have  been  justified. 

Does  the  evidence  substantially  tend  to  prove  that  the 
negligence  by  which  the  excavation  was  left  unguarded  was 
that  of  the  defendant  is  the  only  material  question  to  be  con- 
sidered. 

No  evidence  tends  to  prove  that  the  defendant  contracted 
to  excavate  the  areas,  nor  that  he  controlled  or  had  the  right 
to  control  the  workman  while  doing  the  work;  and  it  does 
not  matter  that  the  servants  who  did  the  work  were  in  his 
general  employ  for  other  purposes.  Speaking  of  the  principle 
of  respondeat  stiperior,  Mr.  Wharton,  in  his  work  on  Negli- 
gence, section  173,  says:  "Nor  does  it  matter  that  the  serv- 
ant is  in  the  general  employ  of  third  persons.  Hence  it  is  a 
logical  inference  that  the  principle  does  not  cease  to  operate 
when  the  servant  is  in  the  employ  of  a  third  person,  if  re- 
leased for  the  particular  work  in  question" :  citing  Kimball 
V.  Cushman,  103  Mass.  194,  4  Am.  Rep.  528,  which  is  similar 
to  this  case,  but  extends  the  doctrine  further  than  necessary 
to  discharge  the  defendant  here.  It  is  well  settled  that,  in 
order  to  hold  the  master  responsible  for  the  negligence  of  a 
servant,  he  must  have  the  power  of  supervision  of  the  serv- 
ant's conduct.  Indeed,  the  words  "master  and  servant" 
imply  such  power.  In  this  case  the  relation  of  master  and 
servant  did  not  exist  between  the  defendant  and  the  men  who 
excavated  the  areas  in  the  sidewalk  in  regard  to  that  work; 
at  least  the  evidence  has  no  tendency  to  prove  such  relation, 
but  the  contrary. 

It  is  also  to  be  observed  that  even  if  the  defendant,  by  his 
servants,  had  excavated  the  areas  under  contract,  it  would 
not  have  been  his  duty  to  guard  them  after  the  job  was  com- 
pleted, unless  he  had  agreed  to  do  so:  Donovan  *•**  v.  Oak- 
land etc.  Co.,  102  Cal.  245.  And  there  is  no  evidence  tending 
to  prove  that  the  job  had  not  been  completed  before  the  acci- 
dent, while  circumstantial  evidence  tends  to  prove  that  it 
had  been  so  completed. 

I  think  the  judgment  and  order  should  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Searls,  C,  and  Haynes,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  the  cause  remanded  for  a 
new  trial. 

Garoutte,  J.,  Harrison,  J.,  and  Van  Fleet,  J. 


Master  and  Servant  —  Ltablity  of  Master  for  Act  of  Servant 
When  Controlled  by  Another. — When  a  master  has  hired  a  servant  to 
another,  giving  the  latter  complete  control  and  direction  of  him,  with  power 
to  discharge  him,  the  original  master  is  not  liable  for  his  neglit;ence  though 
he  receives  pay  for  the  work  done  by  him:  Brown  v.  Smith,  86  Ga.  274;  22 
Am.  St.  Rep.  456,  and  extended  note.  When  one  person  lends  his  servant 
to  another  for  a  particular  employment  such  servant,  for  any  thing  done  in 
that  employment,  must  be  dealt  with  as  a  servant  of  the  person  to  whom 
he  was  lent,  although  he  remains  the  general  servant  of  the  person  who  lent 
him:  Hasty  v.  Sears,  157  Mass.  123;  31  Am.  St.  Rep.  267,  and  note. 

Municipal  Corporation— Liability  for  Leaving  Excavations  Un- 
GUARDED. — A  municipal  corporation  is  liable  to  a  person  who,  without 
fault,  falls  into  an  excavation  made  in  a  public  street  by  a  contractor  with 
the  city  who  has  neglected  to  provide  proper  guards  and  lights  for  the  pro- 
tection of  persons  passing  the  place:  Note  to  City  of  0 lathe  v.  Mizee,  30  Am. 
St.  Rep.  312.  See,  also,  the  note  to  Mulvane  v.  South  Topeka,  23  Am.  St. 
Rep.  708,  and  especially  the  extended  notes  to  Creed  v,  Hartmann,  86  Am. 
Dec.  347,  and  Sparhawkv,  City  of  Salem,  79  Am.  Dec.  704. 

Master  and  Servants. — A  Contractor  is  not  Liable  for  the  Wrong- 
ful Acts  of  the  employees  of  a  subcontractor  working  for  him:  McOuire  v. 
Grant,  25  N.  J.  L.  356;  67  Am.  Dec.  49. 
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Homicide— Self-defense  Against  a  Person  Who  has  Lost  His  Rea- 
gON  AS  THE  Result  of  an  Assault  upon  Him.— Oue  who  assaults 
another  and  so  injures  him  as  to  deprive  him  of  his  reason  or  his  capac- 
ity to  receive  impressions  regarding  the  design  and  endeavor  to  cease 
further  combat,  and  who  subsequently  kills  the  person  assaulted,  can- 
not be  regarded  as  acting  in  self-defense,  though  the  latter  is  about 
to  make  an  assault  upon  him  with  a  dangerous  weapon  after  he  has 
declined  and  ceased  further  combat,  if  the  person  so  assaulted  has  not, 
because  of  such  injuries,  capacity  to  know  and  understand  such  cessa- 
tion and  declination  of  further  combat. 

fioMiciDE — Self-defense  by  Original  Assailant. — In  order  for  an  as- 
sailant to  justify  the  killing  of  his  adversary  he  must  not  only  endeavor 
to  really  and  in  good  faith  withdraw  from  the  combat,  but  he  must 
make  known  his  intention  to  his  adversary.  If  the  circumstances  are 
■uch  that  he  cannot  notify  him  it  is  the  fault  of  the  assailant,  and  ha 
must  take  the  consequences. 

Homicide — Assailant  Declining  Further  Combat. — Though  a  peraoa 
makes  an  unlawful  assault  and  inflicts  serious  injury  upon  another. 
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yet  the  subsequent  combat  between  them,  though  the  whole  consist* 
of  bnt  one  combat  or  assault,  may  assume  such  a  form  as  will  entitle 
the  first  assailant  to  act  in  self-defense  even  to  the  extent  of  taking 
the  life  of  his  adversary,  as  where  after  the  first  assault  the  assailant 
declines  further  combat,  and  such  declination  is  known  to  and  under- 
stood by  his  adversary,  who,  nevertheless,  continues  the  combat  and 
makes  it  necessary  for  the  original  assailant  to  defend  himself  or  suffer 
death  or  great  bodily  injury. 

Waters  &  Shoiip,  Byron  Waters,  and  William  A.  Harris,  for 
the  appellant. 

Attorney  General  W.  H.  H.  Hart,  Deputy  Attorney  General 
Charles  H.  Jackson,  District  Attorney  F,  F.  Oster,  and  Bledsoe 
&  Hutcliings,  for  the  respondeat. 

***  Garoutte,  J.  The  appellant  was  charged  with  the 
crime  of  murder  and  convicted  of  manslaughter.  He  now 
appeals  from  the  judgment  and  order  denying  his  motion  for 
a  new  trial. 

For  a  perfect  understanding  of  the  principle  of  law  in- 
volved in  this  appeal  it  becomes  necessary  to  state  in  a  gen- 
eral way  the  facts  leading  up  to  the  homicide.  As  to  the 
facts  thus  summarized  there  is  no  material  contradiction. 
The  deceased,  the  defendant,  and  several  other  parties  were 
camped  in  the  mountains.  They  had  been  drinking,  and, 
except  a  boy,  were  all  under  the  influence  of  liquor  more  or 
less,  the  defendant  to  some  extent,  the  deceased  to  a  great 
extent.  The  deceased  was  lying  on  the  ground  with  his 
head  resting  upon  a  rock,  when  a  dispute  arose  between  him 
and  the  defendant,  and  the  defendant  thereupon  kicked  or 
stamped  him  in  the  face.  The  assault  was  a  vicious  one, 
and  the  injuries  of  deceased  occasioned  thereby  most  serious. 
One  eye  was  probably  destroyed,  and  some  bones  of  the  face 
broken.  An  expert  testified  that  these  injuries  ®'®  were  so 
serious  as  likely  to  produce  in  the  injured  man  a  dazed  con- 
dition of  mind,  impairing  the  reasoning  faculties,  judgment, 
and  powers  of  perception.  Immediately  subsequent  to  this 
assault  the  defendant  went  some  distance  from  the  camp, 
secured  his  horse,  returned  and  saddled  it,  with  the  avowed 
intention  of  leaving  the  camp  to  avoid  further  trouble.  The 
time  thus  occupied  in  securing  his  horse  and  preparing  for 
departure  may  be  estimated  at  from  five  to  fifteen  minutes. 
The  deceased's  conduct  and  situation  during  the  absence  of 
defendant  is  not  made  plain  by  the  evidence,  but  he  was 
probably  still  lying  where  assaulted.     At  this  period  of  time^ 
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the  deceased  advanced  upon  defendant  with  a  knife,  which 
was  taken  from  him  by  a  bystander,  whereupon  he  seized 
his  gun,  and  attempted  to  shoot  tlie  defendant,  and  then  was 
himself  shot  by  the  defendant  and  immediately  died.  There 
is  also  some  further  evidence  that  deceased  ordered  his  dog 
to  attack  the  defendant,  and  that  defendant  shot  at  the  dog, 
but  this  evidence  does  not  appear  to  be  material  to  the  ques- 
tion now  under  consideration. 

Upon  this  state  of  facts  the  court  charged  the  jury  as  to 
the  law  of  the  case,  and  declared  to  them  in  various  forms 
the  principle  of  law  which  is  fairly  embodied  in  the  follow- 
ing instruction:  "One  who  has  sought  a  combat  for  the  pur- 
pose of  taking  advantage  of  another,  may  afterward  endeavor 
to  decline  any  further  struggle,  and,  if  he  really  and  in  good 
faith  does  so  before  killing  the  person  with  whom  he  sought 
the  combat  for  such  purpose,  he  may  justify  the  killing  on 
the  same  ground  as  he  might  if  he  had  not  originally  sought 
such  combat  for  such  purpose,  provided  that  you  also  believe 
that  his  endeavor  was  of  such  a  character,  so  indicated  as  to 
have  reasonably  assured  a  reasonable  man  that  he  was  en- 
deavoring in  good  faith  to  decline  further  combat,  unless  you 
further  believe  that  in  the  same  combat  in  which  the  fatal 
shot  was  fired,  and  prior  to  the  defendant  endeavoring  to 
cease  further  attack  or  quarrel,  the  deceased  received  at  the 
hands  of  the  defendant  such  injuries  as  ®^*  deprived  him 
of  his  reason  or  his  capacity  to  receive  impressions  regarding 
defendant's  design  and  endeavor  to  cease  fnrther  combat." 

It  is  to  that  portion  of  the  foregoing  instruction  relating  to 
the  capacity  of  the  deceased  to  receive  impressions  caused 
by  the  defendant's  attack  upon  him  that  appellant's  counsel 
has  directed  his  assault;  and  our  attention  will  be  addressed 
to  its  consideration.  The  recital  of  facts  indicates,  to  some 
extent  at  least,  that  the  assault  upon  deceased  was  no  part 
of  the  combat  subsequently  arising  in  which  he  lost  his  life; 
yet  the  events  were  so  closely  connected  in  point  of  time  that 
tlie  court  was  justified  in  submitting  to  the  jury  the  question 
of  fact  as  to  whether  or  not  the  entire  trouble  was  but  one 
affray  or  combat.  Section  197  of  the  Penal  Code,  wherein  it 
says,  in  effect,  that  the  assailant  must  really  and  in  good 
faith  endeavor  to  decline  any  further  struggle  before  he  is 
justified  in  taking  life,  is  simply  declarative  of  the  common 
law.  It  is  but  the  reiteration  of  a  well-settled  principle,  and 
in  no  wise  broadens  and  enlarges  the  right  of  self-defense  aa 


262  People  v.  Button.  [CaL 

declared  by  courts  and  text-writers  ever  since  the  days  of 
Lord  Hale.  It  follows  that  the  declaration  of  the  code  above 
cited  gives  us  no  light  upon  the  matter  at  hand,  and,  from 
an  examination  of  many  books  and  cases,  we  are  unable  to 
find  a  single  authority  directly  in  point  upon  the  principle  of 
law  here  involved.  It  is  thus  apparent  that  the  question  is 
both  interesting  and  novel. 

The  point  at  issue  may  be  made  fairly  plain  by  the  follow- 
ing illustrations:  If  a  party  should  so  violently  assault  an- 
other by  a  blow  or  stroke  upon  the  head  as  to  render  that 
party  incapable  of  understanding  or  appreciating  the  condi- 
tions surrounding  him,  and  the  party  assailed  should  there- 
upon pursue  the  retreating  assailant  for  many  hours  and 
miles  with  a  deadly  weapon  and  with  deadly  intent,  and  upon 
overtaking  him  should  proceed  to  kill  him,  would  the  first 
assailant,  the  party  retreating,  be  justified  in  taking  the  then 
aggressor's  life  in  order  to  save  his  own?  In  other  words,  ®" 
did  the  first  assault,  producing  the  effect  that  it  did,  debar 
defendant  (after  retreating  under  the  circumstances  above 
depicted)  from  taking  his  opponent's  life,  even  though  that 
opponent  at  the  time  held  a  knife  at  his  throat  with  deadly 
intent;  or,  putting  it  more  concisely,  did  the  aggressor  by 
his  first  assault  forfeit  his  life  to  the  party  assaulted?  Or, 
viewing  the  case  from  the  other  side,  should  a  man  be  held 
guiltless  who  without  right  assaults  another  so  viciously  as 
to  take  away  his  capacity  to  reason,  to  deprive  him  of  his 
mind,  and  then  kill  him,  because,  when  so  assaulted,  his 
assailant  is  unable  to  understand  that  the  attacking  party  is 
retreating,  and  has  withdrawn  from  the  combat  in  good  faith? 
In  other  words,  may  a  defendant  so  assault  another  as  ta 
deprive  him  of  his  mind,  and  then  kill  him  in  self-defense 
when  he  is  in  such  a  condition  that  he  is  unable  to  under- 
stand that  his  assailant  has  withdrawn  in  good  faith  from 
the  combat? 

In  order  for  an  assailant  to  justify  the  killing  of  his  adver- 
sary he  must  not  only  endeavor  to  really  and  in  good  faith 
withdraw  from  the  combat,  but  he  must  make  known  his 
intentions  to  his  adversary.  His  secret  intentions  to  with- 
draw amount  to  nothing.  They  furnish  no  guide  for  his 
antagonist's  future  conduct.  They  indicate  in  no  way  that 
the  assault  may  not  be  repeated,  and  afford  no  assurance  to 
the  party  assailed  that  the  need  of  defense  is  gone.  This 
principle  is  fairly  illustrated  in  Hale's  Pleas  of  the  Crown, 
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page  482,  where  the  author  says:  "But  if  A  assaults  B  first, 
and  upon  that  assault  B  reassaults  A,  and  that  so  fiercely^ 
that  A  cannot  retreat  to  the  wall  or  other  non  ultra  without 
danger  of  his  life,  nay,  though  A  falls  upon  the  ground  upon 
the  assault  of  B  and  then  kills  B,  this  shall  not  be  interpreted 
to  be  86  defendendo."  The  foregoing  principle  is  declared 
sound  for  the  reason  that,  though  A  was  upon  the  ground 
and  in  great  danger  of  his  life  at  the  time  he  killed  B,  still 
he  was  the  assailant,  and  at  the  time  of  the  killing  had  done 
nothing  to  indicate  to  the  mind  of  B  that  he  had  in  good  faith 
withdrawn  **'  from  the  combat,  and  that  B  was  no  longer 
in  danger.  In  Staffer  v.  State,  15  Ohio  St.  47,  86  Am.  Dec. 
470,  in  speaking  to  this  question,  the  court  said:  "There  is 
every  reason  for  saying  that  the  conduct  of  the  accused  relied 
upon  to  sustain  such  a  defense  must  have  been  so  marked  in 
the  matter  of  time,  place,  and  circumstance  as  not  only  clearly 
to  evince  the  withdrawal  of  the  accused  in  good  faith  from 
the  combat,  but  also  such  as  fairly  to  advise  his  adversary 
that  his  danger  had  passed,  and  to  make  his  conduct  there- 
after the  pursuit  of  vengeance,  rather  than  measures  taken 
to  repel  the  original  assault."  It  is  also  said  in  State  v.  Smitht 
10  Nev.  106,  citing  the  Ohio  case:  "A  man  who  assails  another 
with  a  deadly  weapon  cannot  kill  his  adversary  in  self-defense 
until  he  has  fairly  notified  him  by  his  conduct  that  he  has 
abandoned  the  contest;  and,  if  the  circumstances  are  such 
that  he  cannot  so  notify  him,  it  is  his  fault,  and  he  must  take 
the  consequences." 

It  is,  therefore,  made  plain  that  knowledge  of  the  with- 
drawal of  the  assailant  in  good  faith  from  the  combat  must 
be  brought  home  to  the  assailed.  He  must  be  notified  in 
some  way  that  danger  no  longer  threatens  him,  and  that  all 
fear  of  further  harm  is  groundless.  Yet,  in  considering  this 
question,  tlie  assailed  must  be  deemed  a  man  of  ordinary 
understanding;  he  must  be  gauged  and  tested  by  the  com- 
mon rule — a  reasonable  man;  his  acts  and  conduct  must  be 
weighed  and  measured  in  the  light  of  that  test,  for  such  is 
the  test  applied  wherever  the  right  of  self-defense  is  made  an 
issue.  -His  naturally  demented  condition  will  not  excuse 
him  from  seeing  that  his  assailant  has  withdrawn  from  the 
attack  in  good  faith.  Neither  his  passion  nor  his  cowardice 
will  be  allowed  to  blind  him  to  the  fact  that  his  assailant  is 
running  away,  and  all  danger  is  over.  If  the  subsequent 
acts  of  the  attacking  party  be  such  as  to  indicate  to  a  rea- 
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Bonable  man  that  he  in  good  faith  has  withdrawn  from  the 
combat,  they  must  be  held  to  so  indicate  to  the  party  at- 
tacked. Again,  the  party  attacked  must  also  act  in  good 
faith.  He  must  act  in  •'*  good  faith  toward  the  law,  and 
allow  the  law  to  punish  the  offender.  He  must  not  continue 
the  combat  for  the  purpose  of  wreaking  vengeance,  for  then 
he  is  no  better  than  liis  adversary.  The  law  will  not  allow 
him  to  say,  "  I  was  not  aware  that  ray  assailant  had  with- 
drawn from  the  combat  in  good  faith,"  if  a  reasonable  man 
so  placed  would  have  been  aware  of  such  withdrawal.  If 
the  party  assailed  has  eyes  to  see  he  must  see;  and,  if  he  has 
ears  to  hear  he  must  hear.  He  has  no  right  to  close  his  eyes 
or  deaden  his  ears. 

This  brings  us  directly  to  the  consideration  of  the  point  in 
the  case  raised  by  the  charge  of  the  court  to  the  jury.  While 
the  deceased  had  eyes  to  see  and  ears  to  hear  he  had  no 
mind  to  comprehend,  for  his  mind  was  taken  from  him  by 
the  defendant  at  the  first  assault.  Throughout  this  whole 
affray  it  must  be  conceded  that  the  deceased  was  guilty  of 
no  wrong,  no  violation  of  the  law.  When  he  atten)pted  to 
kill  the  defendant  he  thought  he  was  acting  in  self-defense, 
and  according  to  his  lights  he  was  acting  in  self-defense. 
To  be  sure,  those  lights,  supplied  by  a  vacant  mind,  were 
dim  and  unsatisfactory,  yet  they  were  all  the  deceased  had 
at  the  time,  and  not  only  were  furnished  by  the  defendant 
himself,  but  the  defendant  in  furnishing  them  forcibly  and 
unlawfully  deprived  the  deceased  of  others  which  were  per- 
fect and  complete.  But  where  does  the  defendant  stand  ? 
It  cannot  be  said  that  he  was  guilty  of  no  wrong,  no  viola- 
tion of  the  law.  It  was  he  who  made  the  vicious  attack. 
It  was  he  who  was  guilty  of  an  unprovoked  and  murderous 
assault.  It  was  he  who  unlawfully  brought  upon  himself 
the  necessity  for  killing  the  deceased.  It  cannot  be  possible 
that  in  a  combat  of  this  character  no  crime  has  been  com- 
mitted against  the  law.  Yet  the  deceased  has  committed 
no  offense.  Neither  can  the  defendant  be  prosecuted  for  an 
assault  to  commit  murder,  for  the  assault  resulted  in  the 
commission  of  a  homicide  as  a  part  of  the  aflfray.  For  these 
reasons  we  consider  that  the  defendant  cannot  be  held  guilt- 
less. 

®'*  Some  of  the  earlier  writers  hold  that  one  who  gives  the 
first  blow  cannot  be  permitted  to  kill  Irhe  other,  even  after 
retreating  to  the  wall,  for  the  reason  thai  the  necessity  to  kill 
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was  brought  upon  himself :  1  Hawkins'  Pleas  of  the  Crown, 
87.  While  the  humane  doctrine,  and  especially  the  modern 
doctrine,  is  more  liberal  to  the  assailant,  and  allows  him  an 
opportunity  to  withdraw  from  the  combat,  if  it  is  done  in 
good  faith,  yet  it  would  seem  that  under  the  circumstances 
here  presented  the  more  rigid  doctrine  should  be  applied. 
The  defendant  not  only  brought  upon  himself  the  necessity 
for  the  killing,  but,  in  addition  thereto,  brought  upon  himself 
the  necessity  of  killing  a  man  wholly  innocent  in  the  eyes  of 
the  law;  not  only  wholly  innocent  as  being  a  person  natu- 
rally non  compos,  but  wholly  innocent  by  being  placed  in  this 
unfortunate  condition  of  mind  by  the  act  of  the  defendant 
himself.  We  conclude,  therefore,  that  the  instruction  con- 
tains a  sound  principle  of  law.  The  defendant  was  the  first 
wrongdoer;  he  was  the  only  wrongdoer;  he  brought  on  the 
necessity  for  the  killing,  and  cannot  be  allowed  to  plead  that 
necessity  against  the  deceased,  who  at  the  time  was  non  com- 
pos by  reason  of  defendant's  assault.  The  citations  we  have 
taken  from  Hale,  the  Ohio  case,  and  the  Nevada  case,  all 
declare  that  the  assailant  must  notify  the  assailed  of  his 
withdrawal  from  the  combat  in  good  faith,  before  he  will  be 
justified  in  taking  life.  Here  the  defendant  did  not  so  notify 
the  deceased.  He  could  not  notify  him,  for  by  his  own  un- 
lawful act  he  had  placed  it  out  of  his  power  to  give  the  de- 
ceased such  notice.  Under  these  circumstances  he  left  no 
room  in  his  case  for  the  plea  of  self-defense. 

2.  The  court  gave  the  following  instruction  to  the  jury  as 
to  the  law  bearing  upon  the  facts  of  the  case:  "  Atid  no  man, 
by  his  own  lawless  acts,  can  create  a  necessity  for  acting  in 
self-defense,  and  then,  upon  killing  the  person  with  whom  he 
seeks  the  difficulty,  interpose  the  plea  of  self-defense,  subject 
to  the  qualification  next  hereinafter  set  out.  The  plea  of 
necessity  is  a  ^'^  shield  for  those  only  who  are  without  fault 
in  occasioning  it  and  acting  under  it.  The  court  instructs 
the  jury  that  "if  you  are  satisfied  that  there  was  a  quarrel 
between  the  defendant  and  deceased,  in  which  the  defendant 
was  the  aggressor  and  first  assaulted  the  deceased  by  means 
or  force  likely  to  produce  and  actually  producing  great  bodily 
injury  to  the  deceased,  and  that  the  defendant  thereafter  in 
the  same  quarrel  fatally  shot  the  deceased,  then  you  must 
find  the  defendant  guilty,  subject  to  this  qualification." 

This  instruction  appears  to  have  been  given  subject  to  some 
qualification,  and  as  to  the  extent  and  character  of  the  quali- 
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fication  the  record  is  not  plain.  But,  whatever  it  may  have 
been,  the  vice  of  the  instruction  could  not  be  taken  away. 
The  instruction  is  bad  law;  and  no  explanation  or  qualifi- 
cation could  validate  it.  It  is  not  true  that  the  plea  of  ne- 
cessity is  a  shield  for  those  only  who  are  without  fault  in 
occasioning  it  and  acting  under  it.  As  we  have  already  seen, 
this  is  the  rigid  doctrine  declared  by  Sergeant  Hawkins,  but 
not  the  humane  doctrine  of  Lord  Hale  and  modern  authority. 
The  latter  portion  of  the  instruction  is  in  direct  conflict  with 
the  Stotfer  case,  already  cited,  where  the  declaration  of  the 
same  principle  in  a  somewhat  different  form  caused  a  reversal 
of  the  judgment.  It  was  there  said:  "  If  this  is  a  sound  view 
of  the  matter  the  condition  of  the  accused  would  not  have 
been  bettered  if  he  had  fled  for  miles,  and  had  finally  fallen 
down  with  exhaustion,  provided  Webb  was  continuous  in  his 
efforts  to  overtake  him.  But  this  view  is  consistent  with 
neither  the  letter  nor  the  spirit  of  the  legal  principle."  The 
instruction  assumes  that,  if  the  defendant  was  the  aggressor, 
the  quarrel  could  subsequently  assume  no  form  or  condition 
whereby  the  defendant  would  be  justified  in  taking  the  life 
of  the  party  assailed.  The  law  of  self-defense  is  to  the  con- 
trary, and  is  clearly  recognized  to  the  contrary  by  the  pro- 
vision of  the  Penal  Code  to  which  we  have  already  referred. 
3.  The  court  also  gave  the  jury  the  following  instruction 
••*  to  guide  them  in  their  deliberations:  "  If  you  find  from 
the  evidence  that,  prior  to  the  time  of  the  shooting  of  the 
deceased  by  the  defendant,  they  had  a  quarrel  and  alterca- 
tion, and  that  the  defendant  stamped  or  kicked  the  deceased 
in  the  face,  and  tiiat  defendant  thereafter  really  and  in  good 
faith,  although  he  was  the  assailant,  endeavored  to  decline 
any  further  struggle  before  the  homicide  was  committed,  and 
that  [after  the  first  assault  had  ceased,  and  there  had  an  in- 
terval elapsed  between  said  first  assault  and  tlie  final  assault, 
making  said  assaults  respectively,  although  in  some  degree 
related  to  each  other,  yet  substantially  distinct  transactions, 
each  attended  with  its  own  separate  circumstances]  ihe  de- 
ceased procured  his  gun  and  made  such  an  atten)pt  to  shoot 
defendant  as  gave  the  defendant  reasonable  ground  to  appre- 
hend and  fear  that  the  deceased  was  about  to  take  his  life  or 
do  him  great  bodily  injury,  and  that,  acting  under  such  rea- 
sonable apprehension  alone,  defendant  shot  the  deceased,  then 
you  will  acquit  the  defendant;  and  this  will  be  your  duty, 
notwithstanding  the  defendant  may  have  been  in  the  wrong 
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in  first  assailing  or  attacking  the  deceased."  That  portion 
of  the  charge  inclosed  in  brackets  embodied  a  modification 
of  the  original  charge,  as  asked  by  counsel,  and  we  think 
should  not  have  been  inserted.  It  had  a  tendency  to  mis- 
lead the  jury,  and  the  instruction  was  perfectly  sound  with- 
out it.  The  question  as  the  capacity  of  the  deceased's  mind 
to  understand  and  appreciate  was  not  an  element  involved 
in  this  charge,  and  with  that  the  court  was  not  then  dealing; 
but  by  the  modification  it  deprived  the  defendant  of  the  right 
to  go  before  the  jury  upon  the  plea  of  self-defense  if  there  was 
but  one  assault  which  led  up  to  the  homicide.  The  right  of 
the  defendant  to  act  in  self-defense  was  in  no  way  dependent 
upon  the  commission  of  two  assaults.  If  there  was  but  one 
assault  which  caused  the  combat,  even  though  that  assault 
was  a  part  of  the  combat,  and  was  made  by  the  defendant, 
still  he  had  the  right  of  self-defense  if  his  subsequent  conduct 
was  such  as  to  ®*®  indicate  to  the  assaulted  party  that  he 
had  withdrawn  in  good  faith  from  the  struggle.  The  effect 
of  the  modification  was  to  plainly  intimate  to  the  jury  that, 
if  the  whole  affray  was  but  one  connected  quarrel  or  alterca- 
tion, then  the  defendant,  under  no  possible  set  of  circum- 
stances, could  be  justified  in  law  in  killing  his  adversary. 
This  is  wrong.  As  to  the  true  solution  of  the  question  by  the 
jury  which  the  court  was  then  discussing,  it  was  entirely 
immaterial  whether  or  not  there  was  one  or  two  assaults. 

We  think  the  questions  we  have  discussed  dispose  of  all 
material  matters  raised  upon  the  appeal. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Beatty,  C.  J.,  Harrison,  J.,  McFarland,  J.,  and  Van 
Fleet,  J.,  concurred.  

Homioidb-^Self-defbn3B  by  Original  Assailant. — When  defendant 
provokes  the  occasion  which  produces  the  necessity  to  take  the  life  of  de- 
ceased he  cannot  rely  upon  self-defense:  Levy  v.  State,  28  Tex.  App.  203; 
19  Am.  St.  Rep.  826,  and  note;  Carter  v.  State,  30  Tex.  App.  944;  28  Am. 
St.  Rep.  944,  and  note;  note  to  People  r.  Lennon,  16  Am.  St.  Rep.  263. 
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Jameson  v.  Hatwaed. 

[106  Calipobmia,  682.] 

PARTrnoN— Lira  Estati  and  Rkveksion. — Where  there  la  an  estate 
for  years  ia  real  property  held  in  cotenancy  by  the  parties  to  the  action 
and  a  reversion  held  by  one  of  them  only,  the  partition  mast  be  lim- 
ited to  the  estate  for  years,  and,  thoat;h  partition  cannot  be  made  other- 
wise than  by  sale,  it  cannot  include  the  reversionary  estate. 

Estatks,  Mkrokb  of. — Where  a  cotenant  of  a  life  estate  becomes  the 
owner  of  the  reversion  equity  will  prevent  or  permit  a  merger  as  will 
best  subserve  the  purposes  of  justice  and  the  actual  and  just  intent  of 
the  parties,  and  an  intent  to  keep  the  two  estates  separate  will  be  pre- 
sumed where  it  will  best  promote  the  interest  of  the  person  in  whom 
they  have  vested. 

E.  O.  Knappf  W.  H,  Chapman^  and  William  B.  Sharp j  for 
the  appellant. 

Eatee  &  Miller,  for  the  respondents. 

•®*  Seabls,  C.  This  is  an  action  for  the  partition  of 
three  fifty- vara  water  lots  in  the  city  and  county  of  San  Fran- 
cisco. 

The  court  found  that  the  plaintiff  was  the  owner  of  an  un- 
divided tenth  of  an  estate  for  years,  viz.,  an  estate  for  ninety- 
nine  years,  from  March  16,  1851,  in  and  to  two  of  the  three 
lots;  that  defendant  George  Brown  is  the  owner  of  an  undi- 
vided tenth  interest  of  an  estate  for  years,  viz.,  an  estate  for 
ninety-nine  years,  in  the  third  lot;  that  the  defendant  Alvinza 
Hayward  is  the  owner  of  the  remaining  nine-tenths  of  said 
estate  for  ninety-nine  years  in  all  of  the  three  lots,  and  is  also 
the  owner  of  the  whole  of  tlie  remainder  or  reversion,  after 
the  termination  of  said  estate  for  ninety-nine  years. 

The  court  further  found  that  actual  partition  could  not  be 
made  of  said  property  without  great  prejudice  to  the  owners 
thereof,  and  ordered  a  sale  to  be  made  of  the  ninety-nine 
years'  estate. 

At  the  trial  plaintiff  introduced  evidence  tending  to  show  the 
relative  values  of  the  said  estate  for  years  and  the  reversion, 
and  also  as  to  the  value  of  both  titles,  and  testimony  tend- 
ing to  show  that  the  two,  if  sold  separately,  would  realize 
less  than  if  sold  together. 

Testimony  was  also  offered  and  rejected  by  the  court  tend- 
ing to  show  that  it  would  be  prejudicial  to  the  interests  of 
the  parties  to  sell  the  title  for  years  without  ordering  a  sale 
of  the  reversionary  interest. 
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Plaintiflf  and  defendant  Brown  thereupon  requested  and 
moved  the  court  to  ascertain  and  settle  the  proportionate 
value  of  the  future  right  and  interest  claimed  by  the  defend- 
ant Hayward  in  said  land,  which  the  court  refused  to  do,  and 
the  plaintiff  and  defendant  Brown  then  and  there  excepted 
to  such  refusal  by  the  court. 

The  appeal  by  plaintiff  is  from  the  interlocutory  judgment 
and  decree  determining  the  rights  of  the  parties  and  from  an 
order  denying  his  motion  for  a  new  trial.  Defendant  Brown 
appeals  from  the  same  decree  only. 

By  stipulation  of  the  parties  the  two  appeals  are  brought 
up  on  the  same  record.  The  sole  question  *®*  involved  in 
these  appeals  is  this:  Did  the  court  below  err  in  ordering  a 
sale  of  the  estate  for  ninety-nine  years  in  the  land  in  which 
all  the  parties  were  tenants  in  common,  and  in  refusing  to 
order  a  sale  of  the  reversion  of  which  defendant  Hayward  is 
the  sole  owner?  The  contention  of  appellants  is  that  a  sale 
of  both  the  common  property  of  all  the  parties  and  the  ex- 
clusive interest  or  property  of  Hayward  should  have  been 
decreed. 

Section  752  of  the  Code  of  Civil  Procedure  reads  as  follows: 
"When  several  cotenants  hold  and  are  in  possession  of  real 
property  as  parceners,  joint  tenants,  or  tenants  in  common, 
in  which  one  or  more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  lives,  or  for  years,  an  action  may  be  brought  by 
one  or  more  of  such  persons  for  a  partition  thereof  according 
to  the  respective  rights  of  the  persons  interested  therein,  and 
for  a  sale  of  such  property  or  a  part  thereof,  if  it  appear  that 
a  partition  cannot  be  made  without  great  prejudice  to  the 
owners." 

It  will  be  observed  from  the  foregoing  section  that  in  this 
state  it  is  only  the  cotenants  mentioned  who  hold  and  are  in 
possession  of  real  estate  who  can  bring  the  action  for  parti- 
tion, and  it  is  only  that  real  property  which  is  thus  held  by 
them  that  can  be  partitioned.  In  some  of  the  states  their 
statutes  are  broad  enough  to  include  the  holders  of  nearly 
every  estate  which  can  exist  in  lands  as  proper  parties  plain- 
tiff in  this  statutory  action.  It  is  the  cotenancy  which  gives 
the  right  to  a  partition.  Several  persons  together  may  own 
a  thing  without  being  cotenants  thereof,  and  in  such  a  case, 
under  a  statute  like  our  own,  no  partition  can  be  had:  Mc' 
Connell  v.  Kihhe,  43  111.  12;  92  Am.  Dec.  93;  Freeman  on 
Partition,  sec.  431. 
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It  was  the  evils  and  inconveniences  of  cotenancy  which 
gave  rise  to  the  writ  of  partition  in  the  English  courts,  and 
it  was  to  avoid  these  detriments  to  full  and  complete  enjoy- 
ment of  realty  that  statutes  have  been  created  to  enforce  par- 
tition. 

This  court  has  gone  to  great  length  in  upholding  the  **''  right 
of  a  tenant  in  common  to  maintain  the  action  where  he  had  a 
right  to  the  present  possession  although  not  in  actual  posses- 
sion: Martin  v.  Walker,  58  Cal.  590;  De  Uprey  v.  De  Uprey,  27 
Cal.  329;  87  Am.  Dec.  81;  Morenhout  v.  Higuera,  32  Cal.  290; 
Hancock  v.  Lopez,  53  Cal.  371.  Martin  v.  Walker,  58  Cal.  590, 
has  been  followed  by  other  decisions,  and  is  the  settled  law  of 
this  state  upon  the  question  involved.  It  does  not,  however, 
go  to  the  extent  of  holding  that  any  person  having  an  estate 
in  land, but  not  holding  as  a  coparcener,  joint  tenant,  or  tenant 
in  common,  can  maintain  an  action  for  partition.  It  has  often 
been  said  by  the  courts  that  the  first  inquiry  in  an  action  for 
partition  is,  Is  there  such  a  cotenancy  established  as  war- 
rants the  action?  This  question  answered  in  the  affirmative, 
the  court  must  then  determine  the  rights  of  the  parties  to 
the  action,  so  far  as  it  can  be  done. 

The  power  of  the  court,  in  case  a  sale  becomes  necessary,  is 
not  greater,  nor  its  discretion  to  be  exercised  dififerent,  than 
in  cases  where  a  partition  is  made.  It  would,  we  think, 
hardly  be  contended  in  this  case  that,  if  the  court  had  ordered 
a  partition  of  the  rights  of  the  parties  to  the  property  as  ten- 
ants for  years,  that  it  would  have  been  incumbent  on  it,  or 
even  proper,  to  have  awarded  to  either  plaintiff  or  defendant 
Brown  any  share  or  interest  with  Hayward  in  the  reversion. 
It  is  hard  to  comprehend  how  it  becomes  any  more  proper  to 
do  so  in  the  case  of  a  sale. 

To  trace  the  history  of  proceedings  for  partition  from  an 
early  period  in  the  jurisprudence  of  England  to  the  present 
time,  both  at  law  and  in  equity,  and  to  note  the  growth  and 
development  of  the  action,  would  consume  much  space,  and 
be  productive  of  but  little  good.  It  is  sufficient  to  say  that 
while  in  this  state  the  action  is  statutory,  still  the  powers 
conferred  upon  courts  by  the  statute  are  substantially  those 
formerly  exercised  by  the  chancery  courts  in  pursuit  of  the 
same  object,  and  the  methods  employed  by  our  code  are,  in 
the  main,  but  a  reflex  of  those  pursued  under  the  former 
equity  ****  practice.  It  is  equitable  practice  prescribed  by 
law.     Under  it  property  may  be  divided  in  whole  or  in  part. 
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Compensation  may  be  required  of  one  for  the  greater  value 
which  he  receives  over  that  awarded  to  another. 

The  statute  evidently  contemplates  that  a  given  estate  or 
interest  in  the  property  may  be  sold,  and  the  residue  not  sold. 
Section  755  of  the  Code  of  Civil  Procedure,  which  prescribes 
the  manner  of  sale  and  the  notice  to  be  given,  provides  as 
follows:  "  The  notice  must  state  the  terms  of  sale,  and,  if  the 
property  or  any  part  of  it  is  to  be  sold  subject  to  a  prior  estate, 
charge,  or  lien,  that  must  be  stated  in  the  notice." 

The  estate  for  years,  in  wliich  all  the  parties  have  an  inter- 
est, has  nearly  half  a  century  to  run.  Plaintiflf  and  defendant 
Brown  have  no  interest,  legal  or  equitable,  in  the  reversion, 
and  no  reason  is  perceived  why  a  court,  proceeding  upon 
equitable  principles,  should  enforce,  at  their  request,  the  sale 
of  the  reversionary  interest  which  does  not  concern  them. 
But  it  is  said  that,  when  the  estate  for  years  and  the  rever- 
sion vested  in  defendant  Hayward,  there  was  a  merger,  and 
that,  as  to  him,  the  estate  for  years  has  ceased  to  exist. 

In  Dull  V.  Confidence  etc.  M.  Co.,  3  Nev.  535,  93  Am.  Dec. 
419,  the  court,  by  Beatty,  C.  J.,  said:  "Though  partition  had 
its  origin  in  the  common-law  courts,  it  is  a  subject  over  which 
the  courts  of  equity  assume  almost  exclusive  jurisdiction, 
and,  in  disposing  of  the  cases  for  partition,  the  equities  of  the 
respective  parties  growing  out  of  their  ownership  of  the  prop- 
erty, as  tenants  in  common  or  otberwise,  are  taken  into  con- 
sideration, and  disposed  of  upon  the  broad  principles  which 
govern  its  courts  in  the  administration  of  justice." 

In  consonance  with  these  principles  equity  will  prevent  or 
permit  a  merger,  as  will  best  subserve  the  purposes  of  justice, 
and  the  actual  and  just  intent  of  the  parties:  McClain  v. 
Sullivan,  85  Ind.  174;  Fowler  v.  Fay,  62  111.  375;  Andrus  v. 
Vreeland,  29  N.  J.  Eq.  394;  Watson  v.  Dundee  etc.  Co.,  12  Or. 
474.  In  other  words,  equity  is  not  guided  by  rules  of  law  as 
to  merger:  Rumpp  v.  GerkinSy  ®**®  59  Cal.  496;  Bailey  v. 
Richardson,  66  Cal.  416. 

In  the  absence  of  an  expression  of  intention,  if  the  interest 
of  the  person  in  whom  the  several  estates  have  united,  as 
shown  from  all  the  circumstances,  would  be  best  subserved 
by  keeping  them  separate,  the  intent  so  to  do  will  ordinarily 
be  implied.  Such  is  the  rule  enunciated  in  the  cases  cited 
supra. 

It  needs  but  little  argument  to  show  that  the  interests  of 
Hayward  would  be  jeopardized  by  the  sale  of  an  interest  iti 
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land  vested  in  him,  but  which  cannot  be  enjoyed  by  the  piiii- 
chaser  for  forty-five  years;  and,  as  no  corresponding  benefit 
is  discernible  to  any  of  the  parties,  the  court  below  did  not 
err  in  refusing  to  order  a  sale  of  the  reversionary  interest  of 
defendant  Hayward,  or  in  rejecting  the  mere  opinions  of 
witnesses  in  profiered  testimony. 

The  judgment  appealed  from  by  plaintiff  and  defendant 
Brown,  and  the  order  appealed  from  by  the  plaintiff,  and 
each  of  them,  should  be  affirmed. 

Belcher,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  by  plaintiff  and  defendant  Brown,  and 
the  order  appealed  from  by  the  plaintiff,  and  each  of  them, 
is  affirmed. 

Garoutte,  J.,  Harrison,  J.,  Van  Fleet,  J. 

Hearing  in  Bank  denied. 

Partition — Life  Estatb  and  Reversion. — ^The  owners  of  life  estates 
are  holders  in  cotenancy,  and  as  between  them  partition  may  be  had,  bat 
they  are  not  entitled  to  partition  as  against  the  reversioners:  Metcalfe  v, 
MiUer,  06  Mich.  459;  35  Am.  St.  Rep.  617,  and  note.  This  question  is 
especially  discussed  in  the  extended  note  to  Aydlett  t.  Pendleton,  32  Am. 
St.  Rep.  778. 

Merger— Estates. — An  estate  for  years  will  merge  in  a  reversionary 
term  of  years,  even  though  the  latter  is  of  less  duration:  Boykin  v.  Ancrum, 
28  S.  C.  486;  13  Am.  Si  Rep.  698.  See  the  note  to  Speed  v.  /fann,  15  Am. 
Deo.  81. 
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City  op  Pueblo  v.  Strait. 

[20  Colorado,  18.] 

MinnoiPAt.  CoKFORATioNs— Change  in  Street — Damages. — ^I£  damages 
are  occasioned  an  abutting  owner  by  an  ioiproTement,  made  by  a  mnmc« 
ipality  in  the  street  in  front  of  his  property,  whereby  ingress  and 
egress  to  the  premises  are  injuriously  affected,  this  is  a  kind  of  injury 
not  common  to  the  general  public  for  which  the  city  is  liable. 

Municipal  Corporation  is  Liable  in  Damages  for  an  injury  to  abutting 
property  caused  by  its  building  a  viaduct  in  a  street,  thus  obstructing 
ingress  and  egress  to  the  premises. 

Action  by  an  abutting  owner  to  recover  damages  arising 
from  the  erection  of  a  viaduct  in  the  street  in  front  of  hia 
premises.     Judgment  for  plaintiff.     Defendant  appealed. 

A.  M.  Nicholas  and  Dixon  &  Dixon,  for  the  appellant. 

C.  E.  Gast,  for  the  appellee. 

Arrington  &  McAliney,  Urmy  &  Crane,  and  J,  J.  McFeeley^ 
amici  curias, 

**  Hayt,  C.  J.  The  question  presented  by  this  record  may 
be  stated  as  follows:  Is  a  municipal  corporation  liable  in 
damages  for  an  injury  to  abutting  property  occasioned  by 
the  building  of  a  viaduct  in  a  public  street  over  railroad 
tracks?  The  evidence  in  this  case  shows  that  plaintiff's 
property  is  located  on  the  corner  of  C  and  Mechanic  streets 
in  the  city  of  Pueblo;  that  it  was  improved  and  valuable  for 
business  purposes  prior  to  the  erection  of  the  viaduct;  that 
this  viaduct  was  elevated  eight  feet  above  the  old  sidewalk 
at  one  end  of  plaintiff's  property  and  twenty-two  feet  at  the 
other,  and  that  by  reason  tliereof  the  property  was  closed  to 
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access  by  teams  from  either  C  or  Mechanic  streets;  that  by 
the  construction  of  the  viaduct  the  property  was  rendered 
practically  inaccessible,  except  from  an  alley  in  the  rear. 

That  the  property  was  damaged  by  the  erection  of  the  via- 
duct is  shown  by  the  uncontradicted  evidence  introduced  at 
the  trial.  It  is  claimed  by  appellant  that  the  viaduct  is  a 
necessary  street  improvement,  and  that  the  injury  complained 
of  is  not  actionable,  while  the  appellee  contends  that,  the 
injury  being  conceded  or  proven,  a  right  of  recovery  is  guar- 
anteed by  the  following  provision  of  our  state  constitution: 
"Private  property  shall  not  be  taken  or  damaged,  for  public 
or  private  use,  without  just  compensation":  Const.,  art.  2, 
sec.  15. 

This  provision  of  the  fundamental  law  has  received  con- 
sideration from  this  court  in  a  number  of  cases.  The  result 
of  these  cases  may  be  fairly  summarized  as  follows:  For 
injuries  resulting  from  reasonable  and  ordinary  or  usual 
change  and  improvement  of  the  street  by  the  municipality 
the  abutting  owner  cannot  recover,  provided  the  change  or 
improvement  is  made  in  a  careful  and  skillful  manner  for 
the  benefit  of  the  public:  City  of  Denver  v.  Bayer,  7  Col.  113; 
City  of  Denver  v.  Verniay  8  Col.  899;  Denver  Circle  R.  Co.  v. 
Nestor,  10  Col.  403;  Denver  etc.  R.  R.  Co.  v.  Donike,  11  CoL 
247;  Gilbert  v.  Greeley  etc.  Ry.  Co.,  13  Col.  501. 

*®  The  doctrine  of  damnum  absque  injuria  has  not,  how- 
ever, been  applied  where  the  municipal  authorities  have 
made  an  unreasonable  change  in  the  street,  or  put  it,  or 
allowed  it  to  be  put,  to  an  extraordinary  or  unusual  use: 
See,  in  addition  to  the  cases  above  cited,  Jackson  v.  Kiel,  13 
Col.  378;  16  Am.  St.  Rep.  207;  Town  of  Longmont  v.  Farkerf 
14  Col.  386;  20  Am.  St.  Rep.  277. 

The  insertion  of  the  word  "damaged"  in  addition  to  the 
word  "taken,"  first  appears  in  the  amended  constitution  of 
Illinois  adopted  in  1870.  It  has  since  been  incorporated 
into  the  constitutions  of  West  Virginia,  Pennsylvania,  Ar- 
kansas, Missouri,  Alabama,  Nebraska,  Texas,  Georgia,  Cali- 
fornia, Colorado,  Kentucky,  Montana,  and  the  Dakotas.  In 
a  majority,  if  not  all,  of  these  states,  except  Colorado,  where 
a  construction  has  been  had,  the  courts  have  given  the  pro- 
vision a  literal  interpretation,  allowing  a  recovery  in  all  cases 
where  private  property  has  sustained  substantial  damage  by 
the  making  of  a  public  improvement.  We  shall  not  under- 
take to  cite  the  cases  supporting  this  conclusion,  as  the  uum- 
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ber  forbids  it.  Reference  to  a  majority  of  such  cases  may  be 
found  in  the  recent  case  of  Brown  v.  City  of  Seattle^  5  Wash. 
85.  In  that  case,  after  review  of  the  authorities,  the  conclu- 
sion is  stated  as  follows: 

"  Every  court  in  which  the  point  has  been  raised  has  de- 
cided in  favor  of  the  private  citizen,  but,  were  it  now  pre- 
sented to  us  for  the  first  time  in  the  history  of  the  phrase,  we 
should  not  be  disposed  to  view  it  in  any  way  different  from 
that  expressed  in  the  cases  we  have  cited.  If  private  prop- 
erty is  damaged  for  the  public  benefit  the  public  should 
make  good  the  loss  to  the  individual.  Such  always  was  the 
equity  of  the  case,  and  the  constitution  makes  the  hitherto 
disregarded  equity  now  the  law  of  it." 

City  of  Denver  v.  Bayer ^  7  Col.  113,  is  the  leading  case  in 
this  state  upon  the  question.  Although  the  right  of  recovery 
was  somewhat  restricted  from  tlie  rule  announced  in  Illinois 
and  some  other  states,  it  was  expressly  held  that  the  word 
"damaged"  was  inserted  in  the  constitution  for  a  purpose, 
which  purpose  was  to  add  an  additional  right  of  action. 

*•  In  Colorado  the  riglit  of  recovery  has  been  limited  to 
those  unusual  uses  to  which  but  few  streets  are  subjected. 
This  construction  has  been  influenced  to  some  extent,  no 
doubt,  by  the  peculiar  wording  of  our  constitution  under 
which  just  compensation  is  also  required  where  private  prop- 
erty is  damaged  for  private  use.  This  novel  provision  is 
relied  upon  by  the  writer  of  the  opinion  in  City  of  Denver  v. 
Bayer,  7  Col.  113,  Mr.  Justice  Helm,  in  Denver  Circle  R.  Co. 
V.  Nestor,  10  Col.  424,  425,  as  a  ground  for  qualifying  the  rule 
announced  in  other  states.     The  opinion  concludes  as  follows: 

"A  distinction  was,  in  my  judgment,  intended  between 
those  uses  to  which  every  street  is  primarily  and  necessarily 
dedicated,  and  those  extraordinary  uses  which  are  tolerated 
in  but  very  few,  probably  not  more  than  one  in  a  hundred, 
■of  the  many  streets  required  for  its  convenience  by  the  local 
public." 

The  court  as  then  constituted,  vrhile  expressly  refusing  to 
extend  the  recovery  in  accordance  with  the  rule  in  Illinois 
and  a  few  other  states  in  which  the  provision  had  at  that 
time  received  judicial  consideration,  was  of  opinion  that  it 
was  a  recognition  of  a  new  right  of  action  not  necessarily 
known  to  the  common  law.  And  this  principle  has  been 
recognized  since  in  several  of  the  cases  cited. 

In  the  Bayer  case  a  right  of  recovery  was  recognized  for 
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any  injury  or  annoyance  occasioned  by  a  railroad  to  an  abut- 
ting property  owner,  injuriously  afiFecting  his  property  with- 
out injuring  that  of  his  neighbor,  and  it  was  lield  that  the 
owner  of  property  abutting  on  a  street  had  a  special  prop- 
erty— an  easement  in  the  street  not  common  to  the  general 
public,  that  entitled  him  to  free  ingress  and  egress  from  the 
street  to  his  property,  and  that  if  such  easement  was  taken 
away  or  injuriously  affected  he  was  entitled  to  just  compen- 
tion  therefor. 

In  the  case  of  Jaclcson  v.  Kiel,  13  Col.  378,  16  Am.  St.  Rep. 
207,  a  railroad  company  was  held  liable  for  damages  occa- 
sioned by  blockading  the  space  or  intersection  with  another 
street,  thereby  preventing  *®  ingress  and  egress  to  plaintiflPa 
property  for  a  considerable  portion  of  the  time. 

In  Town  of  Longmont  v.  Parker,  114  Col.  386,  20  Am.  St. 
Rep.  277,  it  was  decided  that  the  owner  of  abutting  property 
had  rights  in  the  street  not  shared  by  the  general  public,  and 
that  if  the  highway  was  obstructed  or  impaired  as  a  means 
of  ingress  or  egress  to  his  property  the  abutting  owner  was 
entitled  to  recovery  for  the  depreciation  of  the  value  of  his 
property  occasioned  thereby:  See,  also.  Union  Pac.  Ry.  Co. 
V.  Foley,  19  Col.  280. 

Under  these  decisions  the  plaintiff  is  entitled  to  recovery 
in  this  class  of  actions  in  cases  where  the  damages  suflFered 
are  different  in  kind  from  those  suffered  by  the  general  pub- 
lic, while  a  recovery  is  denied  for  those  damages  common  to 
all.  And  when  damages  are  occasioned  an  abutting  owner 
by  an  improvement  in  the  street  in  front  of  his  property, 
whereby  ingress  and  egress  to  the  premises  is  injuriously 
affected,  this  is  a  kind  of  injury  not  common  to  the  general 
public. 

By  the  fourth  defense  it  is  alleged,  in  substance,  that  the 
viaduct  was  a  reasonable  and  proper  street  improvement, 
and  it  is  claimed  that  this  constituted  a  complete  defense  to 
plaintiffs  action.  This  claim  is  not  supported  by  the  decided 
cases  in  jurisdictions  having  a  constitutional  provision  simi- 
lar to  the  one  under  consideration. 

In  the  case  of  Rigney  v.  City  of  Chicago,  102  111.  64,  like 
arguments  were  advanced  to  those  urged  by  appellant.  The 
conclusion  was,  that  the  building  of  a  viaduct  in  a  public 
street  by  the  city  rendered  the  city  liable  in  damages  to  the 
owner  of  abutting  property,  where  the  effect  was  an  impair- 
ment of  some  right  wiiich  the  private  owner  enjoyed  in  con- 
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nection  therewith;  such,  for  instance,  as  the  right  of  ingress 
to  and  egress  from  the  same.  Although  the  result  was  con- 
curred in  by  only  a  bare  majority  of  the  court  it  has  since 
been  recognized  as  the  settled  law  in  the  state  of  Illinois. 

In  Chicago  v.  Taylor,  125  U.  S.  161,  also  a  viaduct  case, 
the  supreme  court  of  the  United  States  reached  a  similar 
■conclusion  without  a  dissent.  Although  this  result  may  have 
been  influenced  by  the  prior  decisions  of  the  state  court,  the 
•*  opinion  declares  that  the  constitutional  provision  could 
have  been  inserted  with  no  other  intention  than  that  ex- 
pressed by  the  state  court. 

The  case  of  Selden  v.  City  of  Jacksonville,  28  Fla.  558,  29 
Am.  St.  Rep.  278,  is  not  necessarily  opposed  to  the  foregoing 
views,  the  decision  in  that  case  being  based  upon  a  constitu- 
tional guaranty  that  private  property  shall  not  be  "  taken" 
-or  "appropriated"  without  compensation.  It  was  held  that 
this  provision  did  not  embrace  mere  consequential  damages 
resulting  to  property  abutting  on  a  street,  from  a  change  of 
grade  of  the  street  or  other  improvement  thereof  made  by 
municipal  authorities  acting  within  the  scope  of  their  charter 
powers,  but  only  to  a  trespass  upon  or  physical  invasion  of 
the  property. 

It  is  not  necessary  to  question  the  correctness  of  the  fore- 
going decision,  based  as  it  is  upon  a  dissimilar  constitutional 
provision  from  that  here  in  force.  It  is  not  controlling  under 
the  peculiar  provisions  of  our  constitution.  Moreover,  it 
narrows  the  right  of  recovery  witliin  limits  not  universally 
recognized,  even  where  constitutional  provisions  are  in  force 
similar  to  that  found  in  the  state  of  Florida:  Spencer  v.  Me- 
tropolitan St.  Ry.  Co.,  120  Mo.  154. 

A  strict  application  of  this  rule  would  hold  the  dedicator 
«,8  having  consented  to  a  use  of  the  street  that  totally 
destroys  the  value  of  his  property,  although  no  human  fore- 
sight could  have  anticipated  such  an  unusual  use.  Under  it 
the  results  of  a  life  of  toil  and  frugality,  if  invested  in  town 
or  city  property  as  a  provision  for  old  age  or  dependent  fam- 
ilies, might  be  lost  as  a  result  of  an  improvement  erected  for 
the  benefit  of  the  general  public.  The  rule  is  certainly  more 
reasonable  and  just  which  requires  compensation  to  be  made 
by  tlie  municipality  out  of  the  common  fund,  for  an  injury 
occasioned  by  an  improvement  for  the  public  convenience, 
than  to  require  the  individual  to  suffer  the  entire  loss. 

Moreover,  the  constitutional  provision  in  force  iu  this  state 
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is  remedial  in  character  and  for  the  purpose  of  giving  prop- 
erty holders  additional  security,  and  under  well-settled  canons 
**  of  construction  it  should  be  liberally  construed:  Denver 
Circle  R.  Co.  j.  Nestor ^  10  Col.  403;  Boyd  T.  United  StaieSf 
116  U.  S.  616. 

We  think  the  building  of  a  viaduct  in  a  public  street  i» 
such  an  extraordinary  use  of  the  street  as  could  not  have 
been  reasonably  anticipated  at  the  time  of  the  dedication. 
And,  under  constitutions  like  ours,  both  principle  and  au- 
thority unite  in  support  of  the  rule  allowing  the  owner  of 
abutting  property  to  recover  damages  when  the  means  of 
ingress  and  egress  to  his  property  is  obstructed  or  injured 
thereby. 

It  follows  that  the  facts  alleged  as  a  fourth  defense  consti- 
tuted no  defense  to  plaintiff's  action,  and  the  defense  wa» 
therefore  properly  stricken  out.  Nothing  remained  for  the 
jury  to  determine  but  the  amount  of  the  damages.  It  is  not 
claimed  that  the  damages  allowed  are  excessive,  and  the 
judgment  is  accordingly  affirmed. 

Affirmed.  

Abitttino  Owners — Damages  for  Obstruci'Ion  to  Street  in  Front 
ow  PS0FERT7. — The  owner  of  a  lot  fronting  on  a  street,  though  he  has  no 
title  in  any  part  of  the  lands  upon  which  such  street  is  located,  may  sustain 
an'action  to  recover  damages  resulting  to  him  from  an  obstruction  of  the 
street,  impairing  in  a  substantial  degree  the  light  or  accessibilit}'  of  hi» 
premises,  or  otherwise  causing  him  damage  or  annoyance:  Abendroth  v.  Man- 
haUan  Ry.  Co.,  122  N.  Y.  1;  19  Am.  St.  Rep.  461,  and  note;  Townof  Long- 
mont  V.  Parker,  14  Col.  386;  20  Am.  St.  Rep.  277,  and  note.  This  question 
will  be  found  further  discussed  in  the  notes  to  Jouks  v.  Ene  etc  R,  R.  Co., 
31  Am.  St.  Rep.  734;  Jackson  v.  Kiel,  16  Am.  St.  Rep.  209;  Western  Union 
Tel.  Co.  V.  Williams,  19  Am.  St.  Rep  918,  and  the  extended  note  to  Calla- 
nan  v.  Gilman,  1  Am.  St.  Rep.  840. 

Municipal  Corporations — Change  in  Street — Damages  to  AsnTTiNa 
Owner. — A  municipal  corporation  has  no  power  to  authorize  private  per- 
sons or  corporations  to  erect  or  maintain  permanent  obstructions  in  the 
public  streets  for  purely  private  purposes:  Savage  v.  Salefn,  23  Or.  381;  37 
Am.  St,  Rep.  688,  and  note.  No  action  will  lie  for  an  obstruction  in  » 
public  street  if  it  does  not  practically  affect  the  use  and  enjoyment  of  neigh* 
boring  property  and  thereby  impair  its  value:  Barrows  v.  City  of  Sycamore, 
150  III.  588;  41  Am.  St.  Rep.  400,  and  note.  See,  also,  the  note  to  Theo- 
bald r.  LouisvUle  etc.  Ry.  Co.,  14  Am.  St.  &ep.  569. 
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Pierce  v.  Conners. 

[20  Colorado,  178.] 

Neolioenob— Master  and  Servant — Proximate  Cause.— It  is  negligenci 
for  which  the  master  is  respoasible  for  hia  servaat  while  intrusted  by 
him  with  his  team  of  high-spirited  horses  to  leave  them  unhitched  and 
nncared  for  by  the  side  of  a  public  highway. 

Meglioknoe. — Deqree  ov  Care  and  Diliqrmcb  Required  from  Child 
of  tender  years  is  not  as  high  as  that  required  from  an  adult  of  pre- 
sumed judgment  and  discretion. 

Damages  for  Death  of  Child — Evidence. — In  an  action  to  recover  for 
the  death  of  a  minor  child,  evidence  of  the  nature  of  the  child's  ser- 
vices from  the  time  of  its  death  until  it  became  of  age  is  admissible, 
though  the  recovery  is  not  necessarily  limited  to  the  value  of  such 
services. 

Neolioencb — Death  by  WRONGFtTL  Act. — Measure  of  Rklief  in  an 
action  to  recover  for  death  caused  by  negligence  is  a  sum  equal  to  the 
net  pecuniary  benefit  which  plaintiff  might  reasonably  have  expected 
to  receive  from  the  deceased.  The  recovery  allowable  is  in  no  sense  a 
solatium  for  the  grief  caused  by  the  death  of  a  relative  or  friend,  but  it 
is  only  for  the  pecuniary  loss  to  the  living  party  entitled  to  sue. 

Negligence— Death  by  Wrongful  Act. — Damages  to  bb  Awarded  for 
a  death  caused  by  negligence  may  be  approximated  by  considering  the 
age,  health,  condition  in  life,  habits  of  industry,  or  otherwise,  and 
ability  to  earn  money  on  the  part  of  the  deceased,  including  his  or  her 
disposition  to  aid  or  assist  the  plaintiff. 

Parent  and  Child— Parent  Entitled  to  Sue  for  Death  of  Child.— 
The  father  and  mother  may  join  in  an  action  to  recover  for  the  death 
of  their  minor  child  caused  by  negligence.  Such  joinder  is  permissive, 
not  imperative.     Either  parent  may  sue  alone. 

Parent  and  Child — Parties  to  Action  to  Recover  for  Death  of  Child. 
The  application  of  a  parent  to  be  made  a  party  with  the  other  parent 
to  a  suit  to  recover  for  the  death  of  a  minor  child  caused  by  negligence 
may  be  presented  and  granted  at  any  time,  even  after  judgment,  or 
after  review  in  the  appellate  court,  for  the  purpose  of  protecting  the 
interest  which  such  parent  may  have  in  such  judgment. 

Parent  and  Child. — Joinder  or  Nonjoindicr  of  Parent  in  an  action 
to  recover  for  the  death  of  their  minor  child,  caused  by  a  negligent  or 
wrongful  act,  is  material  only  to  the  parents.  Either  or  both  may  sue. 
The  grounds  and  measure  of  recovery  are  the  same  in  either  case,  and 
the  defendant  cannot  be  prejudiced  whichever  course  is  pursued,  nor  can 
be  be  subjected  to  more  than  a  single  suit  thereby. 

Action  by  a  father  to  recover  for  the  death  of  his  minor 
child,  caused  by  negligence.  Judgment  for  plaintiflfl  De- 
fendant appealed. 

A.  S.  Weston,  for  the  appellant. 

A.  S.  Blake  and  A.  J,  Sterling,  for  the  appellee. 

*'*  Elliott,  J.  The  overruling  of  the  general  demurrer 
to  the  complaint  is  assigned  for  error. 
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'^®  1.  Among  other  things  the  complaint  states  in  sub* 
Btance  that  defendant,  Pierce,  owned  and  kept  a  team  of 
horses;  that  the  horses  were  fiery  and  fractious;  that  while 
they  were  in  charge  of  a  driver  employed  by  defendant  for 
the  purpose  of  delivering  lumber  to  his  customers,  and  en- 
gaged in  that  business,  the  driver  left  them  standing  by  the 
roadside  without  being  hitched  or  secured  in  any  way,  and 
without  any  person  to  hold  or  take  care  of  them;  and  that, 
while  they  were  thus  left  unhitched  and  uncared  for,  they 
ran  away. 

The  complaint  further  shows  that  Mary  Ellen  Conners, 
daughter  of  plaintiff,  a  child  about  seven  years  old,  was  on 
the  street  at  the  time  defendant's  team  ran  away;  that  she 
was  upon  the  path  usually  traveled  by  people  going  afoot 
along  said  street,  and  was  not  in  that  part  of  the  road  used 
by  wagons  and  carriages;  that,  while  on  said  path  and  out  of 
the  way  of  teams  passing  along  the  road,  defendant's  team 
running  away  as  aforesaid  came  along  the  road,  and  coming 
near  another  team  hauling  a  heavily  loaded  ore-wagon,  made 
a  bound  off  the  road  and  up  on  the  bank  or  path  where  the 
child  was,  and  struck  her  and  thereby  knocked  her  down  into 
the  road  where  she  was  struck  and  crushed  by  the  wheel  of 
the  ore- wagon,  and  thereby  injured  so  that  from  the  injuries 
thus  received  she  died  a  few  days  thereafter.  It  is  unneces- 
sary to  state  further  in  detail  the  averments  of  the  complaint, 
the  facts  alleged  were  Fufficient  in  substance  to  constitute  a 
cause  of  action,  and  the  demurrer  was  properly  overruled. 

2.  The  evidence  sustained  plaintiff's  cause  in  substance  as 
alleged.  The  horses  were  a  spirited,  high-lived  team;  it  was 
negligence  to  leave  them  unhitched  and  uncared-for  by  the 
side  of  the  public  highway.  This  act  of  negligence  was 
committed  by  the  servant  while  intrusted  with  his  master's 
team,  and  employed  in  and  about  his  master's  business.  It 
was  an  act  within  the  scope  of  his  employment;  and,  hence, 
the  master  was  responsible  for  the  negligence.  So,  too,  leav- 
ing the  horses  unhitched  and  uncared  for,  whereby  they  ran 
away  and  drove  or  knocked  the  child  under  the  wheel  of  the 
ore-wagon  was  the  proximate  cause  of  the  injury.  The  fact 
***  that  the  injury  was  inflicted  by  the  ore-wagon  does  not 
relieve  the  party  responsible  for  the  original  act  of  negligence. 
The  evidence  does  not  disclose  any  negligence  on  the  part  of 
the  driver  of  the  ore-wagon.  Neither  does  the  fact  that  the 
Hanuen  boy  took  hold  of  the  lines  of  defendant's  team  and 


April,  1894.]  Pierce  v.  Conners.  281 

80  caused  them  to  start  and  run  away,  relieve  the  party  lia- 
able  for  the  original  act  of  negligence;  the  age  of  the  boy 
has  not  been  disclosed  on  this  appeal;  the  father  in  testify- 
ing spoke  of  the  boy  as  a  "  kid  ";  the  driver  should  have  so 
secured  the  horses  that  a  mere  child  could  not  have  thus 
caused  them  to  run  away. 

3.  Nothing  in  the  evidence  tends  to  show  that  the  Conners 
child  was  guilty  of  contributory  negligence;  she  was  upon 
the  usually  traveled  footpath  by  the  side  of  the  public  high- 
way in  a  rural  neighborhood;  she  was  where  she  had  a  right 
to  be,  and  the  evidence  does  not  show  that  she  did  any  thing 
amiss.  It  is  true  an  adult  person  might  have  escaped,  but 
the  law  does  not  exact  the  same  degree  of  care  and  diligence 
from  a  child  of  tender  years  that  it  does  from  an  adult  person 
of  presumed  better  judgment  and  discretion.  All  the  facts 
of  the  case  are  practically  undisputed,  and  the  law  applicable 
thereto  is  purely  elementary:  Shearman  and  Redfield  on  Neg- 
ligence, sec.  10;  2  Thompson  on  Negligence,  1140. 

4.  The  trial  court  did  not  err  in  admitting  evidence  of  the 
value  of  the  services  of  a  girl  like  the  deceased  from  the  age 
of  seven  years  to  the  age  of  eighteen,  though  the  law  does  not 
necessarily  limit  the  recovery  to  the  value  of  such  services. 
The  act  of  1877  (Gen.  Laws,  343),  under  which  this  action 
was  brought,  fixes  the  maximum  limit  of  recovery  in  cases  of 
this  kind  at  five  thousand  dollars,  and  the  damages  allowable 
under  section  3  are  compensatory,  not  exemplary  or  punitive. 
This  subject  was  much  considered  in  Moffatt  v.  Tenney,  17 
Col.  189,  and  again  in  Hayes  v.  Williams,  17  Col.  468.  In 
each  of  the  foregoing  cases  the  action  was  by  the  wife  for 
damages  resulting  to  her  from  the  death  of  her  husband. 
But  in  Denver  etc.  Ry.  Co.  v.  Wilson,  12  Col.  20,  the  action 
was  by  the  father  and  mother  for  damages  ****  resulting  to 
them  from  the  death  of  their  son,  a  young  man  twenty-five 
years  of  age,  and  unmarried;  and  it  was  said  the  parents 
were  entitled  to  recover  "their  pecuniary  loss"  resulting 
from  the  death  of  their  son:  See,  also,  Orman  v.  Mannix,  17 
Col.  564;  31  Am.  St.  Rep.  340. 

5.  The  true  measure  of  compensatory  relief  in  an  action 
of  this  kind,  under  the  act  of  1877  (Gen.  Laws,  343),  is  a 
sum  equal  to  the  net  pecuniary  benefit  which  plaintiff  might 
reasonably  have  expected  to  receive  from  the  deceased  in 
case  his  life  had  not  been  terminated  by  the  wrongful  act, 
neglect,  or  default  of  the  defendant.     Such  sum  vviil  depend 
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on  a  variety  of  circumstances  and  future  contingencies,  and 
will,  therefore,  be  difficult  of  exact  ascertainment;  but  the 
damages  to  be  awarded  in  each  case  may  be  approximated 
in  considering  the  age,  health,  condition  in  life,  habits  of  in- 
dustry or  otherwise,  ability  to  earn  money,  on  the  part  of  the 
deceased,  including  his  or  her  disposition  to  aid  or  assist  the 
plaintiff;  not  only  the  kinship  or  legal  relation  between  the  de- 
ceased and  the  plaintiff,  but  the  actual  relations  between 
them  as  manifested  by  acts  of  pecuniary  assistance  rendered 
by  the  deceased  to  the  plaintiff,  and  also  contrary  acts,  may  be 
taken  into  consideration.  But  it  must  be  borne  in  mind  that 
the  recovery  allowable  is  in  no  sense  a  solatium  for  the  grief 
of  the  living  occasioned  by  the  death  of  the  relative  or  friend 
however  dear.  It  is  only  for  the  pecuniary  loss  resulting  to 
the  living  party  entitled  to  sue  resulting  from  the  death  of 
the  deceased  that  the  statute  affords  compensation.  This 
may  seem  cold  and  mercenary,  but  it  is  unquestionably  the 
law. 

From  a  careful  consideration  of  the  rulings  of  the  court  at 
the  trial  and  the  instructions  to  the  jury  no  substantial  error 
appears.  The  rulings  and  instructions  were  as  favorable  to 
defendant  as  the  law  required. 

6.  Only  one  further  assignment  of  error  requires  discussion. 
The  question  arose  as  follows: 

Defendant's  answer  specially  alleged  a  defect  of  parties 
plaintiff  in  this,  that  "the  wife  of  the  plaintiff  and  the  *®* 
mother  of  the  deceased,  Mary  Ellen  Conners,  is  living,  and 
that  she  has  a  joint  and  equal  interest  with  tlie  plaintiff  in 
the  subject  matter  of  the  action,  and  in  whatever  judgment 
may  be  recovered  therein."  The  replication  did  not  deny 
that  the  mother  was  living,  but  denied  that  she  had  an  equal 
interest  or  any  interest  whatever  in  the  subject  matter  of  the 
suit,  or  in  any  judgment  which  might  be  recovered.  Such 
denial  presented  a  peculiar  issue,  which  should  have  been 
determined,  if  at  all,  before  the  trial  was  entered  upon.  But 
it  does  not  appear  that  the  attention  of  the  trial  court  was 
called  to  the  state  of  the  pleadings  in  this  respect,  until  after 
the  taking  of  testimony  was  comnienced  before  the  jury.  A 
certain  question  was  tlien  propounded  to  the  plaintiff,  as  a 
witness,  and  was  objected  to  on  the  ground  that  the  mother 
had  not  been  made  a  party.  The  court  overruled  the  objec- 
tion, and  this  ruling  is  assigned  for  error. 

The  statute  giving  tiie  right  of  action  in  cases  of  tliis  kind 
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designates  the  party  or  parties  entitled  to  sue.  It  provides, 
inter  aliii,  that,  if  the  deceased  be  a  minor  or  unmarried,  the 
suit  is  to  be  brought  "  by  the  father  and  mother,  who  may 
join  in  the  suit,  and  each  shall  have  an  equal  interest  in  the 
judgment;  or,  if  either  of  them  be  dead,  then  by  the  survivor": 
Gen.  Laws  1877,  p.  343. 

The  true  reading  of  the  statute  is  "father  and  mother"; 
such  is  the  language  of  the  first  official  publication,  and  such 
is  the  language  of  the  enrolled  bill  in  the  office  of  the  secre- 
tary of  state,  though  in  General  Statutes  of  1883,  section  1030, 
and  also  in  Mills'  Annotated  Statutes,  section  1508,  the  read- 
ing is  "  father  or  mother." 

It  is  true  the  code  requires  that  every  civil  action,  except 
as  otherwise  provided  in  the  code  itself,  shall  be  prosecuted 
in  the  name  of  the  real  party  in  interest;  also,  that  those  who 
are  united  in  interest  shall  be  joined  as  plaintiffs  or  defend- 
ants, and  that  if  a  party  who  should  join  as  plaintiff  will  not 
do  so,  he  may  be  made  a  defendant,  the  reasons  therefor 
being  stated  in  the  complaint:  Code,  sees.  3,  12.  But  sec- 
tion 9  of  the  code  (original  section  10)  provides  that  *®*  "  a 
father,  or  in  case  of  his  death  or  desertion  of  his  family,  the 
mother,  may  maintain  an  action  for  the  injury  or  death  of  a 
child."  All  these  provisions  of  the  code  were  originally  en- 
acted ten  days  subsequent  to  the  passage  of  the  damage  act, 
supra;  and  were  also  re-enacted  ten  years  afterwards:  See 
damage  act,  supra,  approved  March  7,  1877;  original  code, 
approved  March  17,  1877;  also  code  of  1877. 

The  plea  of  defect  of  parties  in  this  case  was  not  a  plea  in 
bar,  nor  was  it  sufficient  to  abate  the  action;  it  could  have 
been  avoided  at  any  time  by  bringing  in  the  mother  as  a 
party  either  as  plaintiff  or  defendant:  Code,  sec.  16.  But 
was  it  error  to  disregard  the  plea  and  the  objection  to  testi- 
mony, without  requiring  the  mother  to  be  joined  as  a  party? 

7.  The  provisions  of  the  damage  act  and  of  the  code  above 
mentioned  being  to  a  certain  extent  in  pari  materia,  are  ta 
be  construed  together.  The  task  is  difficult,  the  provisions 
being  peculiar  and  somewhat  incongruous.  Our  conclusions, 
however,  are  that,  while  the  father  and  mother  may  join  in  a 
suit  of  this  kind,  it  is  not  essential  that  they  should  so  join. 
The  joining  of  the  father  and  mother  appears  to  be  permis- 
sive, not  imperative.  It  is  clear  that  under  certain  circum- 
stances one  parent  has  the  right  to  sue  alone.  In  general 
the  better  practice  is  for  the  parents  to  join,  since  the  statuta 
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permits  them  to  do  so;  and,  where  a  parent  not  joined  applies 
to  be  made  a  party,  such  application  should  be  gratvted,  un- 
less resisted  upon  some  legal  ground — as  that  such  parent 
has  deserted  his  family — and  such  application  may  be  pre- 
sented at  any  time,  even  after  judgment,  or  after  review  in 
an  appellate  court,  for  the  purpose  of  protecting  the  interest 
which  the  party  so  applying  may  have  in  the  judgment  re- 
covered. For  it  is  to  be  observed  that,  while  the  code  permits 
the  father,  and,  under  certain  circumstances,  the  mother,  to 
sue  alone,  it  does  not  deprive  the  parent  not  joined  of  that 
equal  interest  in  the  judgment  which  the  damage  act  says 
each  shall  have;  nor  is  there  room  for  inference  that  either 
parent  is  to  be  so  deprived,  except  in  case  of  a  parent  desert- 
ing the  family. 

*®*  In  this  case  the  mother  made  no  application  to  be 
joined  as  a  party  in  the  lower  court.  It  may  be  supposed, 
therefore,  that  she  was  then  willing  that  her  husband  should 
sue  for  her  interest  as  well  as  for  his  own.  If  this  supposition 
be  wrong,  or  if  the  mother  now  desires  to  have  her  equal  in- 
terest in  the  judgment  protected,  she  may  apply  therefor  upon 
the  remanding  of  this  cause. 

The  wife,  though  a  proper  party,  was  not  a  necessary  party. 
The  plea  of  nonjoinder  being  interposed  by  the  defendant, 
was  not,  therefore,  fatal  to  the  maintenance  of  the  action; 
and  the  court  did  not  err  in  overruling  defendant's  objection 
and  in  proceeding  with  the  trial,  notwithstanding  such  plea. 
If  the  objection  had  come  from  the  mother  a  very  different 
question  would  have  been  presented. 

8.  The  conclusion  at  which  we  have  arrived  can  work  no 
hardship  to  the  defendant.  The  joinder  or  nonjoinder  of  a 
parent  in  an  action  of  this  kind  is  material  only  to  the  parents 
themselves.  Since  either  or  both  may  sue,  the  defendant 
cannot  be  affected  or  prejudiced  whichever  course  they  may 
take;  the  grounds  and  measure  of  recovery  are  the  same  in 
either  case,  and  the  defendant  can  only  be  subjected  to  a 
single  suit. 

The  judgment  of  the  district  court  is  affirmed  and  the  cause 
remanded. 

Affirmed.  , 

Master  and  Sbrvant  —  Master's  Liabilttt  Generally  to  Third 
Persons  for  Servant's  Neoliqence. — A  master  ia  civilly  liable  for  the 
negligence  of  his  servant  committed  in  the  course  of  hia  employment  and 
resulting  iu  injury  to  a  third  person:  Oaborne  v.  McMaslera,  40  Minn.  103; 
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12  Am.  St.  Rep.  693,  and  note;  ZuVeee  v.  Wing,  20  Wis.  408;  91  Am.  Dec. 
425,  and  note.  See,  on  this  subject,  the  extended  note  to  Blake  v.  Ferris, 
66  Am.  Dec.  317-321. 

Negligence  —  Degrek  or  Care  Keqgired  or  Children.  —  A  child  ia 
held  to  such  care  and  prudence  only  as  are  usual  among  children  of  his  age 
and  capacity:  Haynes  v.  Raleigh  Gas  Co.,  114  N.  C.  203;  41  Am.  St  Rep. 
786,  and  note;  Citj/  of  Pekinv.  McMahon,  154  111.  141;  45  Am.  St.  Rep. 
114. 

Negligence  Causino  Death— Measure  of  Damages. — The  true  meas- 
ore  of  damages  for  wrongful  death  is  the  pecuniary  loss  suffered  without 
any  solatium  for  mental  suffering  or  grief;  aud  the  pecuniary  loss  is  what 
the  deceased  would  probably  have  earned  by  his  labor  in  his  business  or 
profession,  and  which  would  have  gone  to  support  his  family.  In  fixins^ 
this  amount  consideration  should  be  given  to  the  age  of  the  deceased,  his 
health,  his  ability,  and  disposition  to  labor,  his  habits  of  living,  and  his 
expenditures:  McHugh  v.  Schlosser,  159  Pa.  St.  480;  39  Am.  St.  Rep,  699, 
and  note.  See  the  monographic  note  on  this  subject  to  Louisville  etc.  Ry. 
Co.  V.  Goodykoontz,  12  Am.  St.  Rep.  375. 

Negligence  Causing  Death  of  a  Minor  Child  —  Damages. — In  an 
action  by  a  parent  for  the  death  of  a  minor  child  the  main  element  of 
damage  is  the  probable  value  of  the  services  of  the  deceased  until  he  attains 
his  majority,  considering  the  cost  of  his  support  and  maintenance  during 
the  early  and  helpless  part  of  his  life:  Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
610;  29  Am.  St.  Rep.  143.  See,  to  the  same  effect,  Texas  etc.  Ry.  Co.  v. 
Brick,  83  Tex.  526;  29  Am.  St.  Rep.  675,  and  note. 

Parent  and  Child  —  Right  of  Parent  to  Recover  for  Negligent 
Injury  to  Child. — A  widowed  mother  with  whom  a  minor  child  lives, 
and  by  whom  it  is  supported,  and  for  whom  the  child  works  as  a  member 
of  the  family,  is  entitled  to  recover  for  the  loss  of  services  of  the  child,  and 
for  labor  performed,  and  for  expenses  reasonably  incurred  in  its  care,  so 
far  as  they  are  the  consequences  of  an  injury  to  the  child  negligently  caused 
by  the  defendant:  Morgan  ▼.  Pacijic  Hills,  158  Mass.  402;  35  Am.  St.  Bep. 
504,  and  note. 


American  Water  Works  Company  v.  Farmers' 
Loan  &  Trust  Company. 

[20  Colorado,  203.] 

Corporations — By  What  Law  Governed. — A  corporation  is  governed 
by  the  laws  of  the  state  or  sovereignty  under  and  by  virtue  of  which 
it  has  been  created.  Though  it  may  transact  business  in  other  juris- 
dictions,  yet  its  charter  or  the  laws  to  which  it  owes  its  existence  have 
a  paramount  influence  over  its  corporate  powers  whenever  it  under- 
takes to  exercise  them. 

Corporations  —  Judgments  Against  —  Extraterritorial  Effect  of. — 
After  a  corporation  has  been  adjudged  insolvent  in  the  state  of  its 
creation,  and  placed  in  the  hands  of  a  receiver,  with  full  power  to  con- 
trol and  manage  its  affairs,  and  its  oflScers,  directors,  agents,  and  attor- 
neys have  been  enjoined  from  in  any  manner  continuing  its  business, 
aud  from  attempting  to  use  its  name,  privileges,  or  franchises  for  any 
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parpose,  an  officer  of  sach  corporation  cannot,  against  the  objection 
of  such  receiver,  use  its  name  to  prosecute  a  writ  of  error  in  another 
state. 
Statutks — ExTRATKRRiTORiAL  EFFECT  OF. — Although  the  laws  of  a  Stat* 
do  not  have  any  extraterritorial  force  as  mere  laws,  yet  things  done  in 
one  state,  in  pursuance  of  the  laws  of  that  state,  are  to  be  regarded  aa 
valid  and  binding  in  other  states. 

Motion  to  dismiss  a  writ  of  error. 

Teller,  Orahood  &  Morgan,  for  the  plaintiflf  in  error. 

Wolcott  &  Vaile,  for  the  receiver. 

*®®  Elliott,  J.  By  the  petition  to  dismiss  the  writ  of 
error,  the  answer  thereto,  and  the  agreed  statement  of  facts 
filed  in  connection  therewith,  all  matters  essential  to  the 
determination  of  this  motion  are  admitted. 

1.  A  corporation  is  a  creature  of  the  law.  It  is  always 
subject  to  the  law  of  its  charter,  or,  if  it  has  no  special  char- 
ter, then  to  the  incorporation  laws  of  the  state  or  sovereignty 
under  and  by  virtue  of  which  it  has  been  created;  and  though 
it  may  transact  business  in  other  jurisdictions,  yet  its  charter 
or  the  laws  to  which  it  owes  its  existence  have  a  paramount 
influence  over  its  corporate  powers  wherever  it  undertakes  to 
exercise  them.  Hence,  to  determine  the  capacity  or  disabil- 
ity of  a  corporation  in  a  given  case,  regard  must  primarily 
be  had  to  the  laws  of  the  state  or  sovereignty  from  which  it 
has  derived  its  franchises:  See  Canada  Southern  Ry.  Co.  v. 
Gehhard,  109  U.  S.  527;  also  Bank  of  Augusta  v.  Earle,  13 
Pet.  585,  et  eeq.,  and  cases  there  cited. 

2.  It  appears  that  plaintifl"  in  error  is  a  corporation  duly 
organized  under  and  by  virtue  of  the  laws  of  the  state  of  New 
Jersey.  From  the  agreed  statement  of  facts  it  appears  that 
plaintiff  in  error,  prior  to  the  suing  out  of  the  writ  of  error 
in  this  cause,  had  become  an  insolvent  corporation,  and  had 
been  so  adjudged  by  a  court  of  competent  jurisdiction  in  the 
state  of  New  Jersey;  that  by  the  judgment  of  said  court 
under  the  laws  of  said  state  the  petitioner  E.  Hyde  Rust  had 
become  the  duly  appointed  and  qualified  receiver  of  said  cor- 
poration **®  with  full  powers  to  control  and  manage  its 
affairs;  and  further,  that  plaintiff  in  error  as  a  corporation, 
its  officers,  directors,  agents,  and  attorneys,  and  each  and 
every  of  them,  had  been  absolutely  enjoined  from  in  any 
manner  continuing  the  business  of  said  corporation,  or  from 
attempting  to  use  its  name,  privileges,  or  franchises  for  any 
purpose  whatever. 
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There  is  nothing  in  the  petition,  answer,  or  agreed  state- 
ment of  facts  to  show  that  plaintifif  in  error,  or  Mr.  Venner, 
as  one  of  its  vice-presidents,  has  ever  been  relieved  from  the 
disabilities  of  said  injunction,  or  that  they,  or  either  of  them, 
have  any  power  or  authority  to  prosecute  the  writ  of  error 
herein.  It  seems  clear  that  Mr.  Rust,  as  receiver  of  the  plain- 
tiff in  error,  is  justified  in  pleading  the  laws  of  New  Jersey 
relating  to  insolvent  corporations  and  the  decrees  of  a  court 
of  competent  jurisdiction  of  that  state  based  thereon,  in  sup- 
port of  his  motion  to  dismiss  the  writ  of  error  herein.  Such 
laws  and  decrees  are  admitted  to  be  correctly  set  forth  in  the 
petition. 

3.  Against  the  granting  of  this  motion  to  dismiss  it  is  urged 
that  the  laws  of  a  state  have  no  extraterritorial  force.  It  is 
also  urged  that  the  receiver  of  a  corporation  cannot  exercise 
his  powers  as  such  beyond  the  jurisdiction  of  the  court  ap- 
pointing him.  Conceding  that  the  laws  of  a  state  do  not 
have  any  extraterritorial  force,  as  mere  laws,  nevertheless, 
the  general  rule  is  that  things  done  in  one  state,  in  pursuance 
of  the  laws  of  that  state,  are  to  be  regarded  as  valid  and  bind- 
ing in  other  states.  Moreover,  Mr.  Rust,  by  his  petition  to  dis- 
miss this  writ  of  error,  is  not  seeking  to  transact  business  or 
do  any  affirmative  act  by  virtue  of  his  authority  as  receiver 
of  the  corporation;  on  the  contrary,  he  seeks  to  prevent  the 
corporation  of  which  he  has  been  invested  with  exclusive  con- 
trol from  doing  an  affirmative  act  contrary  to  the  laws  of  the 
state  from  which  such  corporation  has  derived  its  powers,  and 
contrary  to  the  judgment  of  a  court  having  full  jurisdiction 
in  the  premises;  in  other  words,  he  seeks  to  prevent  Mr.  Ven- 
ner from  making  an  unauthorized  use  of  the  name  of  such 
corporation.  In  taking  this  course  Mr.  Rust  is  undoubtedly 
***  acting  within  the  scope  of  his  authority  as  the  duly  ap- 
pointed and  qualified  receiver  of  plaintiff  in  error:  Relfe  v. 
Bundle,  103  U.  S.  225;  Bockover  v.  Life  Assn.  of  America,  77 
Va.  85. 

An  extended  discussion  of  the  legal  questions  involved  in 
this  motion  seems  unnecessary.  Whatever  may  be  tlie  griev- 
ances of  Mr.  Venner  it  is  clear  that  he  is  not  entitled  to  use 
the  name  of  plaintifif  in  error  in  the  further  prosecution  of 
this  writ. 

The  motion  to  dismiss  must  be  sustained. 

Dismissed. 
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Corporations — Br  what  Law  Governed. — The  power  of  a  corporation 
to  act  in  a  foreign  country  or  in  another  state  depends  upon  the  law  of  tho 
country  of  its  creatioa  and  on  the  law  of  the  place  where  it  assumes  to  act. 
It  has  only  such  powers  as  were  given  to  it  by  the  authority  which  created 
it,  and  it  cannot  do  any  act  by  virtue  of  those  powers  in  any  country  or 
state  where  the  law  forbids  it  so  to  act:  FalU  v.  United  States  Sav.  etc.  Co., 
97  Ala.  417;  38  Am.  St.  Rep.  194,  and  note.  Every  power  which  a  corpo- 
ration exercises  in  a  state  other  than  the  one  in  which  it  was  created  depends 
for  its  validity  upon  the  laws  of  the  former  state:  Phoenix  Ina.  Go.  v.  Com- 
monweuUh,  5  Bush,  68;  96  Am.  Dec.  331,  and  extended  note.  See  the  dis- 
cussion of  this  subject  in  the  notes  to  Young  v.  South  Tredegar  Iron  Co.,  4 
Am.  St.  Rep.  760,  and  Deringer  v.  Deringer,  1  Am.  St.  Rep.  IGO. 

Statutes— Extraterritorial  Effect  of. — The  laws  of  a  state  can  have 
no  force  propria  vigore  outside  of  that  state:  Falls  v.  United  States  Sav.  etc 
Co.,  97  Ala.  417;  38  Am.  St.  Rep.  194.  To  the  same  effect  see  Alabama 
etc  R.  R.  Co.  V.  Can-oil,  97  Ala.  126;  38  Am.  St.  Rep.  163,  and  note,  with 
the  cases  collected. 


Wood  v.  Denver  City  "Water  Works  Company. 

[20  Colorado,  253.] 

Intervention. — Interest  which  Entitles  Persons  to  intervene  in  a 
suit  between  otlier  parties  must  be  in  the  matter  in  litigation,  and  of 
such  a  direct  and  immediate  character  tliat  the  intervenor  will  either 
gain  or  lose  by  the  direct  legal  operation  of  the  judgment. 

Intervention. — Averments  of  Petition  so  far  as  they  are  well  pleaded 
must  be  taken  to  be  true  in  determining  whether  an  application  to 
intervene  should  be  allowed. 

Intervention — Interest  in  Suit. — If  a  water  company,  claiming  tho 
exclusive  right  to  furnish  a  certain  town  and  its  inhabitants  with  water 
for  domestic  and  other  uses,  brings  an  action  for  an  injunction  against 
another  water  company  to  restrain  it  from  furnishing  such  water,  resi« 
dents  of  such  town  who  have  taken  steps  to  procure  water  from  the 
defendant  company  and  who  have  expended  large  sums  of  money,  in 
digging  trenches  and  laying  pipes  connecting  their  residences  with  the 
water-mains  of  such  company,  and  who  allege  that  they  cannot  obtain 
a  supply  of  pure  water  from  the  plaintiff  company,  are  entitled  to  in- 
tervene therein. 

Action  by  the  Denver  City  Water  Works  Company,  claim- 
ing the  exclusive  right  to  furnish  the  town  of  Highlands 
with  water  for  domestic  and  other  uses,  against  the  Citizens' 
Water  Company  to  obtain  an  injunction  restraining  the  hit- 
ter company  from  furnishing  said  town  with  water  for  the 
purposes  mentioned.  L.  H.  Wood  and  others  applied  by 
petition  to  intervene.  Their  petition  was  denied  and  they 
bring  the  cause  to  this  court  by  writ  of  error. 

Thomas  &  Thomas,  for  the  plaintiffs  in  error. 

Hartzell  &  Patterson^  for  the  defendants  in  error. 
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***  Elliott,  J.  The  action  of  the  district  court  denying 
petitioners'  application  to  intervene,  is  assigned  for  error. 
The  conditions  under  which  a  party  is  entitled  to  intervene 
in  a  civil  action,  by  virtue  of  section  22  of  the  code,  have  al- 
ready received  the  consideration  of  this  court. 

In  Henry  v.  Travelers'  Ins.  Co.,  16  Col.  179,  it  was  held 
that  "  the  interest  which  entitles  a  person  to  intervene  in  a 
suit  between  other  parties  must  be  in  the  matter  of  litigation, 
and  of  such  a  direct  and  immediate  character  that  the  inter- 
vener will  either  gain  or  lose  by  the  direct  legal  operation 
and  effect  of  the  judgment."  And  that,  "in  determining 
whether  an  application  to  intervene  should  be  allowed,  the 
averments  of  the  petition,  so  far  as  the  same  are  well  pleaded, 
must  be  taken  as  true":  See,  also,  Morey  v.  Lett,  18  Col.  128, 
and  authorities  there  cited;  also  Horn  v.  Volcano  Water  Co., 
13  Cal.  62;  73  Am.  Dec.  569. 

From  the  complaint  in  this  action,  as  well  as  from  the 
petition  of  intervention,  it  appears  that  the  defendant  (The 
Citizens'  Water  Company)  was  organized  to  supply  water  for 
domestic  and  other  purposes  to  the  city  of  Denver  and  towns 
adjacent  thereto,  and  to  the  inhabitants  thereof.  From  the 
petition  it  further  appears  that  petitioners,  with  their  families, 
were  citizens  and  residents  of  the  town  of  Highlands.  **'' 
a  town  adjacent  to  tlie  city  of  Denver.  The  petition  further 
shows  that  petitioners  had  taken  steps  to  procure  from  the 
defendant  company  a  supply  of  pure  water  for  domestic  pur- 
poses; that  petitioners  had  expended  large  sums  of  money 
in  digging  trenches  and  in  laying  service  pipes  connecting 
their  respective  residences  with  the  water-mains  of  the  de- 
fendant company;  and  further,  that  they  could  not  obtain  a 
pure  supply  of  water  from  the  plaintifiF  company. 

It  is  unnecessary  to  set  forth  in  detail  the  averments  of  the 
complaint  or  of  the  petition.  They  may  be  found  in  the 
statement  preceding  this  opinion.  The  injunction  suit  by 
the  plaintiff  company  against  the  town  of  Highlands,  referred 
to  in  the  complaint  and  petition,  is  obviously  the  same  case 
afterward  reviewed  by  this  court,  in  which  the  granting  of 
the  injunction  against  the  municipality  was  held  to  be  erro- 
neous. The  pendency  of  said  suit,  therefore,  can  no  longer 
be  considered  as  giving  any  support  to  the  plaintiff  company's 
claim  in  this  action:  See  Lswia  v.  Denver  etc.  Water  Works  Co., 
19  Col.  286;  41  Am.  St.  Rep.  248. 

Taking  the  averments  of  the  petition  to  be  true,  it  is  clear 
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that  petitioners  did  have  an  interest  in  the  very  matter  in  liti- 
gation. It  was  a  matter  of  vital  importance  to  them  whether 
they  were  to  be  permitted  to  procure  a  supply  of  pure  water 
from  the  defendant  company,  or  whether  they  were  to  be  pre- 
vented from  so  doing  by  reason  of  the  exclusive  privilege 
claimed  by  the  plaintiff  company.  The  interests  of  petition- 
ers were  such  that  they  would  inevitably  lose  by  the  direct 
legal  operation  and  efifect  of  the  judgment  which  plaintiff 
sought  to  obtain  in  the  action.  We  do  not,  of  course,  under- 
take to  determine  what  the  ultimate  rights  of  the  petitioners 
may  be  in  the  premises.  Such  matters  can  only  be  deter- 
mined by  making  up  the  issues  and  by  due  trial.  But  the 
petitioners  should  have  been  permitted  to  file  their  petition 
and  become  parties,  and  thus  secure  a  standing  to  contest  the 
exclusive  privileges  asserted  by  the  plaintiff  company,  and  to 
contend  for  their  own  interests.  They  were  entitled  to  show 
their  own  rights,  privileges,  and  necessities,  and  ***♦  have  the 
same  considered  in  connection  with  all  the  facts  and  circum- 
stances pertaining  to  the  matters  in  litigation. 

The  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded. 

Reversed.  

Intervention  —  Interest  Necessary. — The  interest  which  entitles  a 
party  to  intervene  in  an  action  between  other  parties  must  be  in  the  matter 
in  litigation  in  the  suit  as  originally  brought  and  of  such  a  direct  and  im- 
mediate character  that  the  interveuor  will  either  gain  or  lose  by  the  direct 
legal  effect  of  the  judgment  therein:  Dennis  v.  Spencer,  51  Minn.  259;  3S 
Am.  St.  Rep.  499,  and  note.  The  interest  in  the  matter  in  litigation,  which 
will  entitle  a  party  to  intervene  in  an  action,  must  be  that  created  by  a 
claim  to  the  demand,  or  some  part  thereof,  or  a  claim  to  a  lien  on  the  prop- 
erty,  or  some  part  thereof,  which  is  the  subject  of  the  litigation:  McClurg  v. 
State  Bindery  Co.,  3  S.  Dak.  362;  44  Am.  St.  Rep.  799.  See,  also,  the  notes 
to  Laeroix  r,  Menard,  15  Am.  Dec.  162,  and  Brown  t.  Saul,  16  Am.  Dec.  178. 
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Bank. 

[20  Colorado,  S18.] 

■Conditional  or  Absolutb  Salb  —  How  Ascertained.  —  In  deciding 
whether  an  agreement  under  which  property  has  been  delivered  by  one 
party  to  another  constitutes  a  conditional  or  an  absolute  sale  with  a 
reservation  of  lien  to  secure  the  payment  of  the  purchase  price  the 
entire  transaction  must  be  considered,  and  its  legal  effect  ascertained, 
not  alone  by  any  particular  provision  of  such  agreement,  but  from  all 
its  stipulations  and  conditions,  as  well  as  from  the  notes  given  in  con. 
nectioQ  therewith. 

Conditional  Sales — Evidence. — Although  an  agreement  provides  tlyit 
the  title  to  property  delivered  by  one  party  to  another  shall  remain  in 
the  vendor  until  full  payment  is  made,  thus  evidencing  an  intent  to 
make  the  sale  conditional  so  far  as  the  transfer  of  the  title  is  con- 
cerned, such  intent  may  be  rebutted  by  the  terms  and  stipulations  in 
the  notes  given  in  pursuance  of  the  agreement. 

Conditional  ob  Absolutb  Sale — Validity. — The  optional  payment  of 
the  purchase  price  is  as  essential  to  constitute  a  transaction  a  con- 
ditional sale  as  the  conditional  passing  of  the  title.  A  transaction  in 
express  terms  imposing  an  unconditional  liability  upon  the  vendee  to 
pay  the  purchase  price,  however  characterized  by  the  parties,  is  an 
absolute  and  not  a  conditional  sale.  If  the  agreement  evidencing  such 
transaction  and  attempting  to  reserve  a  lien  on  the  property  for  the 
purchase  price  is  not  acknowledged  and  recorded  as  required  by  stat- 
nte  it  is  void  as  to  third  parties. 

Action  to  foreclose  deeds  of  trust  and  chattel  mortgages. 
W.  L.  Smith,  on  June  18,  1889,  was  the  lessee  of  certain  lots 
in  the  city  of  Denver.  He  erected  thereon  a  theater  build- 
ing and  placed  therein  certain  furniture  consisting  mainly  of 
chairs  and  settees.  On  August  17, 1889,  the  Colorado  Savings 
Bank  loaned  Smith  ten  thousand  six  hundred  dollars  for 
ninety  days,  taking  his  note,  indorsed  by  one  Bush  and 
secured  by  the  assignment  of  his  lease  on  said  lots  including 
the  building  thereon,  and  the  furniture  and  fixtures  therein, 
to  one  Clough,  as  trustee.  On  May  29, 1889,  Andrews  &  Co., 
of  Chicago,  111.,  as  parties  of  the  first  part,  entered  into  an 
agreement  with  Smith,  representative  of  the  Metropolitan 
Theater  Company  of  Denver,  party  of  the  second  part,  by 
•which  the  second  party  purchased  of  the  first  party  the 
^hairs  and  settees  before  mentioned,  and  agreed  to  pay  there- 
for the  sum  of  eight  thousand  four  hundred  and  twenty- 
eight  dollars  and  sixty  cents,  as  follows:  Two  thousand 
one  hundred  and  seven  dollars  and  fifteen  cents  before  the 
goods  were  shipped,  two  thousand  one  hundred  and  seven 
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dollars  and  fifteen  cents  sixty  days  after  the  receipt  of  the 
goods,  two  thousand  one  hundred  and  seven  dollars  and  fif- 
teen cents  by  note  ninety  days  after  the  goods  were  received, 
and  two  thousand  one  hundred  and  seven  dollars  and  fifteen 
cents  by  note  one  hundred  and  twenty  days  after  the  receipt 
of  the  goods.  It  was  further  agreed  that  the  title  to  such 
goods,  or  any  part  tliereof,  should  remain  in  the  party  of 
the  first  part  until  full  payment  in  cash  shall  have  been 
made,  and  that  said  party  might  at  his  option  place  such 
contract  on  record  after  the  manner  of  the  registry  of  chattel 
mortgages.  On  May  29,  1889,  in  pursuance  of  such  contract, 
Smith  executed  three  notes  for  two  thousand  one  hundred  and 
seven  dollars  and  fifteen  cents  each  to  Andrews  &  Co.,  pay- 
able respectively  at  sixty,  ninety,  and  one  hundred  and 
twenty  days,  with  interest  at  ten  per  cent  per  annum  after 
maturity  until  paid.  Each  of  the  notes  recited  that  it  was 
given  to  secure  payment  for  the  furniture  furnished,  and  that 
Andrews  &  Co,  retained  title,  ownership,  and  the  right  of 
title  therein  until  the  note  and  interest  thereon  were  paid, 
with  the  right  to  assume  possession  at  any  time  that  the 
security  was  deemed  insecure,  and,  after  maturity,  to  sell 
said  property,  apply  the  proceeds  above  expenses  to  the  pay- 
ment of  the  note,  and  collect  the  balance.  The  Metropolitan 
Theater  Company  was  duly  organized  as  a  corporation  on 
December  30,  1889,  and  on  that  date  Smith  conveyed  his 
interest  in  the  leasehold,  building,  fixtures,  and  furniture  to 
such  corporation,  subject  to  the  lien  of  the  Colorado  Savings 
Bank.  On  December  31,  1889,  the  theater  company  entered 
into  a  contract  with  the  Colorado  Savings  Bank,  by  which 
the  former  recognized  the  priority  of  the  lien  of  the  latter, 
and  agreed  to  pay  such  lien  in  consideration  that  the  bank 
would  extend  the  time  for  payment,  and  executed  its  notes 
to  the  bank  for  the  amount  obtained  therefrom  by  Smith; 
and,  to  secure  the  payment  of  such  notes,  executed  to  one 
Stuart,  as  trustee,  a  deed  of  trust  on  said  lots,  leasehold,  in- 
terest, building,  fixtures,  furniture,  etc.,  together  with  a  chat- 
tel mortgage  on  such  property,  in  faver  of  the  bank.  These 
instruments  were  recorded  January  4,  1890.  On  January  1, 
1890,  the  theater  company  executed  and  delivered  to  one 
Fisher  a  deed  of  trust  on  all  of  said  property,  in  an  amount 
not  named,  to  secure  the  claims  of  Smith's  creditors.  On 
March  28,  1890,  the  Colorado  Savings  Bank  commenced  an 
action  to  foreclose  its  trust  deeds  and  chattel  mortgages  od 
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the  theater  property.  Andrews  &  Co.  intervened  and  were 
made  parties  to  this  suit  by  stipulation.  On  the  trial  of  the 
petition  of  intervention  no  evidence  was  introduced  except 
that  offered  by  and  on  behalf  of  Andrews  &  Co.  It  was  ad- 
mitted that  said  company  was  a  corporation,  that  said  Smith 
executed  the  notes  and  contract  before  mentioned,  and  that 
the  furniture  aforesaid  was  delivered  to  him  in  August,  1889, 
and  by  him  placed  in  the  theater  in  question.  It  was  also 
made  to  appear  by  evidence  that  said  contract  and  notes 
were  duly  filed  for  record  on  June  3,  1889.  Judgment 
against  the  intervenors,  and  they  bring  the  cause  here  by 
writ  of  error. 

J.  H.  DenisoUf  R.  E.  Stevens,  and  H.  Butlery  for  the  plain- 
tiff in  error. 

T.  B.  Stuart  and  Benedict  <k  Phelps,  for  the  defendants  in 
error. 

***  Goddakd,  J.  The  question  that  is  first  presented  for 
our  consideration,  and  one  that  we  regard  as  decisive,  is 
whether  the  arrangement  under  and  in  pursuance  of  which 
the  seating  was  furnished  by  plaintiffs  in  error  constitutes  a 
conditional  sale,  or  an  absolute  sale  and  transfer  of  owner- 
ship, with  a  reservation  of  a  lien  to  secure  the  payment  of  tiie 
purchase  price.  If  the  latter,  it  must  be  conceded  that  it  is 
in  effect  a  chattel  mortgage,  and  void  as  to  third  parties,  be- 
cause not  executed  and  acknowledged  in  conformity  with  the 
chattel  mortgage  act. 

In  determining  this  question  the  entire  transaction  between 
intervenors  and  Smith  must  be  considered,  and  its  legal  effect 
ascertained,  not  alone  by  any  particular  provision  of  the  writ- 
ten contract  itself,  but  from  all  the  stipulations  and  agree- 
ments contained  therein,  as  well  as  in  the  notes  given  in 
connection  therewith.  When  so  considered  it  is  evident,  not- 
withstantling  the  agreement  itself  provides  that  the  title 
to  the  seating  shall  remain  in  Andrews  &  Co.  until  full  pay- 
ment in  cash  sliall  have  been  made  therefor,  thus  evidenc- 
ing an  intent  to  make  the  sale  conditional  so  far  as  the 
transfer  of  the  title  is  concerned,  that  such  an  intention  is 
rebutted  by  the  terms  and  stipulations  in  the  notes  given  in 
pursuance  of  the  agreement,  they  being  absolute  obligations, 
making  the  purcliaser  unconditionally  liable  for  the  purchase 
price.  The  optional  payment  of  the  purchase  price  is  as 
essential  to  constitute  a  transaction  a  conditional  sale  as 
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the  conditional  passing  of  the  title;  and  a  transaction  that 
in  express  terms  imposes  an  unconditional  liability  upon  the 
vendee  to  pay  the  purchase  price  for  the  property  delivered, 
however  characterized  by  the  parties,  is  essentially  and  in 
legal  effect  an  absolute,  and  not  a  conditional,  sale. 

"If,  by  the  terms  of  the  agreement,  the  purchaser  becomes 
•*•  liable  unconditionally  for  the  purchase  price,  although 
by  the  agreement  he  may  never  get  the  title  and  ownership 
of  the  property,  then  the  agreement  is  an  evasion  of  the  regis- 
tration  statute,  as  its  purpose  is  simply  to  retain  a  secret 
lien":  Hart  v.  Barney  etc.  Mfg.  Co.,  7  Fed.  Rep.  553.  In  the 
case  of  Heryford  v.  Davis,  102  U.  S.  235,  in  discussing  an 
agreement  purporting  to  be  a  lease,  but  similar  in  its  terms 
to  the  one  at  bar  in  so  far  as  it  imposed  an  absolute  liability 
upon  the  railroad  company  to  pay  for  the  cars,  Mr.  Justice 
Strong,  in  speaking  for  the  court,  says:  "The  railroad  com- 
pany was  not  accorded  an  option  to  buy  or  not.  They  were 
bound  to  pay  the  price,  either  by  paying  their  notes  or  sur- 
rendering the  propert}'  to  be  sold  in  order  to  make  payment. 
This  was  in  no  sense  a  conditional  sale.  This  giving  the 
property  as  a  security  for  the  payment  of  a  debt  is  the  very 
essence  of  a  mortgage,  which  has  no  existence  in  a  case  of 
conditional  sale." 

In  terms  the  notes  executed  by  Smith  to  the  interveners 
made  him  an  absolute  debtor  for  the  price  of  the  furniture, 
and  the  stipulation  therein  that  "A.  H.  Andrews  &  Co.,  or 
their  assigns,  shall  have  the  right  to  assume  possession  at 
any  time  they  may  deem  themselves  insecure,  and  after 
maturity  to  sell  said  property,  and  apply  the  proceeds  of 
such  sale,  over  and  above  the  expenses  of  taking  and  retain- 
ing possession  thereof,  on  this  note,  and  to  collect  the  bal- 
ance," being  manifestly  for  the  purpose  of  enabling  the 
interveners  to  enforce  such  payment  by  subjecting  the  prop- 
erty to  sale  for  that  purpose,  is  an  attempt  to  reser.ve  a  lien 
thereon  to  secure  the  payment  of  the  purchase  price. 

We  are  therefore  clearly  of  the  opinion  that  the  agreement 
and  notes  evidencing  the  transaction  between  the  intervenors 
and  Smith  constituted  an  absolute  sale,  and  that  the  attempt 
to  reserve  a  lien  on  tlie  property  as  security  for  the  payment 
of  the  purchase  price  was  void  as  to  third  parties,  as  being  in 
contravention  of  our  chattel  mortgage  act.  It  follows  from 
this  conclusion  that  the  questions  so  elaborately  and  ably 
argued  as  to  the  validity  of  the  transaction,  considered  as  a 
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conditional  sale,  are  eliminated  from  the  case,  and  we  are 
'*•  relieved  from  the  necessity  of  passing  upon  and  deter- 
mining what  the  rights  of  the  respective  parties  would  have 
been  had  the  sale  been  of  that  character.  The  judgment  of 
the  court  below  is  affirmed. 
Affirmed.  

In  thk  Cask  of  Jones  v.  Clark,  20  Col.  353,  the  supreme  court,  Mr.  Jus- 
tice Goddard  delivering  the  opinion,  decided  that  conditional  sales  of  personal 
property  are  valid  as  against  those  who  purchase  the  property  with  notice, 
and  creditors  who  become  such  with  knowledge  of  the  vendor's  rights,  and 
where  no  false  credit  has  been  induced  by  the  ostensible  ownership  and  pos- 
session of  the  vendee:  Overruling  George  v.  Tufts,  5  Col.  162;  and  affirming 
Oerow  V.  Castello,  11  Col.  560;  7  Am.  St.  Rep.  260. 

CoNDiTioNAi.  Sales— What  Constitutes. — A  conditional  sale  of  per- 
sonal property,  as  distinguished  from  an  absolute  sale,  is  one  by  which  the 
right  of  possession  in,  but  not  the  title  to,  chattels  is  made  to  vest  in  the 
vendee,  subject  to  defeat  or  completion  upon  the  happening  or  not  happen- 
ing of  some  event  or  condition,  usually  the  payment  of  the  purchase  price. 
No  particular  form  of  words  or  expression  is  essential  to  such  a  sale.  Cases 
involving  the  question  as  to  whether  a  transaction  is  or  is  not  a  conditional 
sale  must  each  be  determined  upon  its  own  peculiar  circumstances,  and  the 
intention  of  the  parties  in  these,  as  well  as  most  other  transactions,  is  the 
true  test,  and  must  be  collected  from  the  condition  annexed  and  the  con- 
duct of  the  parties  as  well  as  from  the  face  of  the  written  contract:  Hughes 
V.  Sheaff,  19  Iowa,  335.  Whether  an  alleged  sale  is  absolute  or  conditional 
is  a  question  of  fact  for  the  jury:  Rose  v.  Story,  1  Pa.  St.  1S)0;  44  Am.  Dec. 
121;  Vasser  v.  Buxton,  86  N.  C.  335. 

As  a  general  proposition  it  may  be  stated  that,  if  by  a  contract  the  owner 
of  personal  property  transfers  it  immediately  to  another  with  a  condition  in 
the  contract  that  it  is  to  be  paid  for  by  him  at  some  future  time,  or  in 
installments  at  specified  times,  and  that  the  title  to  the  property  is  to  re- 
main in  the  original  owner  until  all  of  such  purchase  mouey  has  been  paid, 
such  transaction  constitutes  a  valid  contract  between  the  parties,  and,  as 
between  them,  is  a  conditional  sale,  the  title  to  the  property  not  vesting  in 
the  vendee  upon  its  delivery,  nor  until  he  perforins  the  condition,  or  the 
vendor  waives  it:  McGinnis  v.  Savage,  29  W.  Va.  362;  Crocker  v.  Gullifer, 
44  Me.  491;  69  Am,  Dec.  118;  S/toshonetz  v.  Can.phell,  7  Utah,  46;  Campbell 
Printing  Press  Co.  v.  Walker,  22  Fla.  412;  Fleury  v.  Tufts,  25  III.  App.  101; 
Cooleij  V.  Oillan,  54  Conn.  80;  Simpson  v.  Shackelford,  49  Ark.  03;  Wate7-toivn 
Steam  Engine  Co.  v.  Davis,  5  Houst.  192;  Rowan  v.  Union  Arm.s  Co.,  36  Vt. 
124,  If  the  language  of  the  instrument  given  by  the  parties  upon  a  sale 
and  delivery  of  personal  property  plainly  indicates  an  intent  that  such  sale 
and  delivery  shall  not  divest  the  vendor's  title  until  the  vendee  shall  have 
performed  some  condition  subsequent,  the  transaction  is  deemed  to  be  a  con- 
ditional sale:  Plummerv.  Shirley.  16Ind.  380;  Binghnviv,  Van(leg7-\fc,  93  Ala^ 
283;  Bryant  v.  Crosby,  30  Me.  562;  58  Am.  Dec.  767;  Haak  v.  Linderman,  64 
Pa,  St.  499;  3  Am.  Rep.  612.  A  sale  of  a  negrogirl,  coupled  with  an  agreement 
to  return  her  to  the  vendor,  if  the  purchase  money  is  not  paid  by  a  given  time, 
is  a  conditional,  and  not  an  absolute,  sale:  Mount  v.  Harris,  1  Smedes  &  M. 
185;  40  Am,  Dec.  89.     A  transaction  by  which  the  owner  delivers  a  maro 
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to  another  to  keep  and  work,  with  an  agreement  that  the  animal  is  to  helong 
to  the  owner  nntil  the  price  is  paid,  when  the  owner  is  to  give  a  receipt  or 
bill  of  sale,  is  a  conditional  sale:  Dudley  v.  Abiier,  52  Ala.  572;  Dunbar  r. 
Jiawlea,  28  Iiid.  225;  92  Am.  Dec.  311.  And  a  sale  and  delivery  of  a  horse 
upon  an  agreement  "  that  it  should  be  the  plaintiff's  [vendor's]  property 
until  the  residue  of  the  purchase  price  was  paid,  and  subject  to  a  lion  there- 
for," is  also  a  conditional  sale:  Vasser  v.  Biixlon,  86  N.  C  335.  An  instru* 
ment  in  writing  in  the  form  of  a  deed  of  bargain  and  sale,  conveying  personal 
property  by  absolute  words  of  conveyance,  but  reserving  to  the  grantor  tho 
right  to  redeem  the  property  by  a  specified  day,  and  stipulating  on  his  part 
tliat  in  the  event  of  his  failure  to  redeem  he  would  pay  a  certain  sum  for 
the  use  of  the  property  in  the  mean  time,  has  also  been  held  to  be  a  condi* 
tional  sale:  Logwood  v.  Hussey,  60  Ala.  417.  A  contract  for  the  sale  of  a 
watch,  by  the  terms  of  which  the  buyer  is  to  take  and  carry  it  for  thirty 
days,  title  in  the  mean  time  remaining  in  the  seller,  after  which  the  sale  is 
to  be  consummated  by  the  payment  of  the  purchase  price,  in  installments, 
if  the  watch  proves  satisfactory,  is  not  a  coiulitional  sale  until  the  expira* 
tion  of  the  thirty  days:  Mowbray  v.  Cady,  40  Iowa,  C04.  An  instrument  in 
writing  termed  a  "lease,"  by  which  a  purchaser  acknowledges  the  receipt 
of  a  musical  instrument,  such  as  a  piano  or  organ,  at  a  certain  valuation, 
with  the  right  to  use,  and  an  agreement  to  purchase  such  instrument  by 
monthly  installments  of  a  given  sum,  the  title  being  retained  by  the  vendor 
until  the  payments  are  made  in  full,  and  at  the  time  agreed  upon,  with  a 
right  on  his  part  to  resume  possession  in  default  of  payments  as  stipulated, 
former  payment  to  be  in  full  for  rental  and  use  of  the  iuHtruuieut,  consti- 
mtes,  after  the  receipt  of  the  property,  neither  a  lease,  a  bailment,  nor  a 
c  hattel  mortgage,  but  a  conditional  sale,  and  is  valid  as  such:  Hiiie  v.  HobertSf 
48  Conn.  267;  40  Am.  Rep.  170;  Whilcomb  v.  Woodworth,  54  Vt.  544;  Dear- 
bomv.  Raysor,  132  Pa.  St.  231;  Mnrrh  v.  Wrhjld,  46  111.  487;  95  Am.  Dec. 
455;  Meai/her  v.  Hollenberg,  9  Lea,  392;  Sanders  v.  Wilson,  8  Mackey,  555. 
Any  agreement  by  which  the  owner  of  personal  property  "leases"  it  to 
another,  with  a  provision  that  upon  the  prompt  payment  of  a  sum  of  money 
named,  to  be  paid  as  rental,  the  title  to  the  property  shall  pass  to  the 
lessee,  although  called  a  lease,  is  neither  a  lease  nor  a  chattel  mortgage,  but 
is  a  valid  conditional  sale:  Parke  <t  Lncey  Co,  v.  White  Jiiver  Lumber  Co.,  101 
Cal.  37;  Gerow  v.  Castello,  11  Col.  5G0;  7  Am.  St.  Rep.  260.  Such  a  con- 
tract is  a  conditional  sale,  although  it  provides  for  the  unconditional  pay- 
ment of  the  purchase  price:  Kimball  Co.  v.  Mellon,  80  Wis.  133.  These 
principles  have  often  been  applied  to  instruments  in  writing  for  the  sale 
and  purchase  of  sewing-machines  on  installments:  Singer  Mfij.  Co.  v.  Cole 
4  Lea,  439;  40  Am.  Rep.  20;  Coivan  v.  Singer  Mfg.  Co.,  92  Tenn.  376; 
Singer  Mfg.  Co.  v.  Bullard,  62  N.  H.  129.  And  the  same  rules  have  also 
been  applied  to  similar  contracts  under  which  all  kinds  of  machinery  have 
been  delivered:  Farquhar  v.  McAleoy,  142  Pa.  St.  233;  24  Am.  St.  Rep.  497, 
and  note  499;  Qninn  v.  Parke  A  Lacy  Machinery  Co.,  5  Wash.  276;  Chetry 
V.  Arthur,  5  Wash.  787;  Prentiss  Tool  Co.  v.  Schirmer,  136  N.  Y.  305;  32  Am. 
St.  Rep.  737;  Cromplon  v.  Beach,  62  Conn.  25;  36  Am.  St.  Rep.  323.  If  chat- 
tels are  delivered  by  the  owner  to  another  on  trial  only  with  the  right  to  pur- 
chase at  a  certain  time  and  at  a  stated  price  in  cash,  if  found  satisfactory, 
the  transaction  is  a  conditional  sale,  and  the  title  does  not  pass  until  payment 
is  made  or  waived:  Mclverv.  Williams,  83  Wis.  570;  Southeitiv.  Cunningham, 
11  Rich.  533.     An  agreement  by  one  to  furnish  another  with  goods  to  be 
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flold  by  the  latter  as  the  agent  of  the  former,  and  to  be  accounted  for  aa 
aales  are  made  and  prices  received,  is  a  conditional  sale,  and  the  title  to  the 
goods  remains  in  the  person  furnishing  them  to  the  agent,  until  they  are 
disposed  of  and  the  price  is  received:  Thornton  v.  Cook,  97  Ala.  630.  Again, 
if  goods  are  sold  to  a  retailer  upon  condition  that  the  title  thereto  shall  re- 
main in  the  vendor  until  they  are  paid  for,  with  an  agreement  that  the  ven- 
dee  may  dispose  of  them  in  the  course  of  his  business,  and,  if  any  are  sold 
before  full  payment  for  the  whole,  the  vendor  can  only  enforce  the  condi. 
tion  against  such  portion  as  may  remain  unsold,  the  transaction  is  a  valid 
conditional  sale,  and  the  title  to  the  goods  remains  in  the  vendor  until  they 
are  resold  by  the  vendee:  Lewis  v.  McCahe,  49  Conn.  141;  44  Am.  Rep,  217; 
Mack  V.  Story,  57  Conn.  407.  Or,  if  lumher  is  sold  and  delivered  under  a 
contract  that  it  shall  thereafter  be  at  the  risk  of  the  vendee  as  to  loss  and 
damage,  that  he  may  sell,  and  shall  account  for  sales,  paying  over  all  money 
received  thereon  to  be  applied  on  the  purchase  price,  and  shall  there- 
after pay  the  balance  of  such  price,  the  title  and  right  of  possession  of  the 
lumber  to  remain  in  the  vendor  until  the  whole  purchase  price  is  paid,  the 
transaction  constitutes  a  conditional  sale  and  not  a  mortgage:  WadUighy. 
Buckingham,  80  Wis.  230.  A  bona  fide  sale  of  a  freight-boat  under  a  con- 
tract providing  that  the  price  of  the  boat  shall  be  paid  by  the  vendee  out 
of  freights  derived  from  the  boat  while  in  his  possession,  is  a  conditional 
and  not  an  absolute  sale  nor  a  mortgage,  and  the  title  to  the  boat  remains 
in  the  vendor  until  the  purchase  price  is  fully  paid:  Strong  v.  Taylor,  2 
Hill,  326.  And  a  sale  and  delivery  of  wool  at  a  certain  price  on  credit,  the 
wool  to  be  manufactured  into  cloth,  the  title  to  remain  in  the  vendor  until 
the  wool  is  paid  for,  is  a  conditional  and  not  an  absolute  sale:  Barrett  v. 
Pritchard,  2  Pick.  512;  13  Am.  Dec.  449.  An  agreement  by  a  purchaser  at 
eheriflf's  sale,  made  after  his  purchase,  that  the  original  owner  may  repur- 
chase the  property  within  a  given  time,  is  also  a  conditional  sale:  Edrington 
v.  Harpar,  3  J.  J.  Marsh.  353;  20  Am.  Dec.  145.  So  an  absolute  sale,  with 
bond  to  recovery  upon  payment  of  a  certain  sura  at  a  given  day,  otherwise 
the  bond  to  be  void,  is  a  conditional  sale,  in  the  absence  of  proof  of  a  loan 
of  money  or  a  forbearance:  Thompson  v.  Chnmney,  8  Tex.  389.  If  a  sale 
and  delivery  of  personal  property  is  made  with  an  agreement  upon  the  part 
of  the  purchaser  that  he  is  to  give. a  note  or  security  for  the  purchase 
money,  or  do  some  other  act,  as  a  part  of  the  transaction,  which  includes 
the  sale,  such  sale  is  conditional,  and  the  title  does  not  pass  until  the  thing 
to  be  done  by  the  purchaser  is  done  by  him  or  waived  by  the  vendor: 
T'hor-pe  V.  Fowler,  57  Iowa,  541;  Russell  v.  Minor,  22  Wend.  659;  McKae  v. 
Merrifield,  48  Ark.  160;  Kimball  Co.  v.  Mellon,  SO  Wis.  133.  Thus  an 
agreement  for  the  sale  of  a  horse  providing  that  the  buyer  is  to  pay  a  cer- 
tain sum  therefor,  and  that,  to  secure  the  seller,  the  horse  shall  stand  as  hia 
security,  is  a  conditional  sale  by  which  the  title  to  the  horse  remains  in  the 
seller  until  the  purchase  price  is  paid:  Clayton  v.  Hester,  80  N.  C.  275;  and 
the  same  ruling  was  applied  to  the  sale  of  a  slave,  the  title  to  which  was 
retained  as  security  until  the  payment  of  the  purchase  price,  in  Chapman 
V.  Turner,  1  Call,  280;  1  Am.  Dec.  514.  If  the  contract  of  sale  provides 
that  the  property  is  sold  for  cash  on  delivery,  or  that  notes  for  the  purcliase 
price  shall  be  executed  at  that  time,  the  sale  is  conditional,  and  the  title  to 
the  property  does  not  vest  in  the  purchaser  until  the  terms  of  sale  have 
been  complied  with,  although  it  has  been  delivered  to  the  vendee:  Lang  v. 
JSickmers,  70  Tex.  108;  Ecansville  etc.  R.  R.  Co.  v.  Erwin,  84  Ind.  457;  Em' 
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pire  StaU  Ti/pe  Co.  v.  Grant,  114  N.  Y.  40;  Russell  v.  Minor,  22  Wend.  659| 
JUillhiser  v.  Erdman,  98  N.  C.  292;  2  Am.  St.  Rep.  334;  Harmon  v.  Ooeiter, 
87  Ala.  325.  It  has  been  held  that  a  sale  accompanied  by  a  delivery  of 
the  property  with  a  atipuiation  that  the  purchase  mouey  shall  be  paid  at  a 
future  day  certain,  and  that  on  its  payment  the  vendor  is  to  make  title  to 
the  vendee,  ia  an  absolute  and  not  a  conditional  sale,  although  the  title  to 
the  property  is  retained  by  the  vendor  until  the  purchase  price  is  paid,  a' 
the  retention  of  such  title,  if  it  has  any  effect,  is  only  as  security  for  the 
payment  of  the  debt  in  the  nature  of  a  mortgage:  Weaver  v.  Lapsley,  42 
Ala.  601;  94  Am.  Dec  671.  In  TalboU  v.  Sandi/er,  27  S.  0.  624,  it  wa» 
decided  that  if  a  sale  is  made  partly  for  cash  and  partly  to  be  pciid  for  by 
notes  maturing  at  different  times  after  the  delivery  of  the  property,  the 
legal  title  and  right  of  possession  thereto  to  remain  in  the  vendor  until  the 
full  payment  of  all  such  notes,  such  sale  is  au  absolute  and  not  a  conditional 
sale,  the  cash  and  notes  being  accepted  as  payment,  and  the  title  thereto 
retained  simply  as  security.  If  goods  are  purchased  and  paid  for  at  a  cer> 
tain  price  the  sale  is  not  rendered  conditional  by  an  agreement  made  in  th« 
bill  of  sale  that  the  seller  shall  receive  any  sum  for  which  the  goods  may 
sell  above  the  price  paid,  nor  by  an  agreement  therein  that  the  seller  shall 
deliver  the  goods  at  another  place  free  of  expense  to  the  purchaser:  JewiU 
T.  Lincoln,  14  Me.  116;  31  Am.  Dec.  :S6.  A  contract  of  sale,  absolute  in  its 
inception  and  consummated  by  delivery  of  the  property,  is  not  converted 
into  a  conditional  sale  by  an  ambiguous  phrase  afterward  indorsed  upon  it, 
even  if  such  would  have  been  its  effect  if  it  had  formed  a  part  of  the  orig« 
inal  contract:  Caratoay  v.  Wallace,  2  Ala.  542. 

The  sale  of  chattels  upon  condition  that  the  title  is  to  remain  in  the  ven« 
dor  until  payment  of  the  purchase  price  vests  no  title  in  the  purchaser 
until  payment,  and,  upon  his  failure  to  pay,  the  vendor  may  recover  th« 
property  from  the  vendee  by  replevin,  or  sue  for  the  purchase  price:  Mc- 
Rea  V.  Merrijield,  48  Ark.  160;  Proctor  v.  TiUon,  65  N.  H.  3.  In  the 
absence  of  fraud  an  agreement  for  a  conditional  sale  of  personal  property, 
accompanied  by  delivery,  is  good  and  valid,  as  well  against  creditors  of  and 
purchasers  from  the  vendee  as  against  the  original  parties  to  the  transac* 
tion.  In  such  case  the  title  does  not  vest  in  the  venilee  until  the  perform- 
ance of  the  condition  by  him,  and  priqr  to  that  time  the  right  of  the  vendor 
to  retake  the  property  is  superior  to  that  of  creditors  of,  or  innocent  pur« 
chasers  from,  the  vendee:  Harknesa  v.  Russell,  118  U.  S.  663;  Marvin  Safe 
Co.  V.  Norton,  48  N.  J.  L.  412;  57  Am.  Rep.  566,  and  extended  note,  572- 
585;  In  re  Bruford,  3  Hughes,  295;  Lewis  v.  McCabe,  49  Conn.  141;  44  Am. 
Rep.  217;  Mack  v.  Slory,  57  Conn.  407;  Little  v.  Puffe,  44  Mo.  412;  Ridge- 
roay  v.  Kenneday,  52  Mo.  24.  The  distinction  between  conditional  sales  and 
chattel  mortgages  is  pointed  out  in  the  notes  to  Palmer  y,  Jdouxird,  1  Anu 
St.  Kep.  63;  JJutzler  v.  P/ullips,  4  Am.  St.  Rep.  699. 
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[20  COLOBADO,  320.] 

Master  and  Sbbyant  —  Contributory  Negligenck  or  Servant. — An 
experienced  coal  miner  who,  with  knowledge  that  the  rock  in  the  room 
in  the  mine  in  which  he  is  at  work  is  loose,  dangerous,  and  liable  to 
fall  at  any  time  unless  propped,  and  that  it  should  be  propped,  volun- 
tarily continues  to  work  in  such  exposed  place  without  propping  the 
rock,  is  guilty  of  such  contributory  negligence  as  to  bar  a  recovery  in 
case  the  rock  falls  upon  and  injures  him. 

Negligence  as  Defense. — Contributory  Negligence  of  a  party  injured, 
when  clearly  established  by  evidence  substantially  uncontradicted,  is 
to  be  adjudged  a  defense  as  matter  of  law  by  the  court. 

Master  and  Servant — Dkfective  Appliances— Risks  Assumed  by  Serv- 
ant.— If  injury  is  suflfered  by  an  employee  through  defects  in  the 
machinery  or  appliances  furnished  by  his  master  and  used  in  the  busi- 
ness tlie  servant  cannot  recover  if  he  knew  or  had  any  means  of 
knowledge  equal  to  that  of  the  master  concerning  such  defects,  and 
yet  continued  in  the  service,  provided  no  inducement,  such  as  a  prom- 
ise to  cure  the  defect,  leads  him  to  so  continue. 

Master  and  Servant — Risks  Assumed  by  Servant. — A  servant  assumes 
all  the  usual  and  ordinary  dangers  incident  to  his  employment,  and  is 
not  entitled  to  recover  damages  resulting  from  such  dangers,  nor  can 
he  voluntarily  and  knowingly  incur  unusual  and  extraordinary  dangers 
at  the  risk  of  his  master. 

Master  and  Servant  —  Contributory  Negligence  of  Servant. — Al- 
though injury  occurs  to  a  servant  by  reason  of  noncompliance  on  the 
part  of  the  master  with  statutory  requirements  intended  for  the  pro- 
tection of  the  servant,  the  latter  cannot  recover  if  he  is  guilty  of  con- 
tributory negligence. 

Master  and  Servant — Contributory  Negligence — Violation  of  Stat- 
ute.— Although  a  statute  requires  certain  things  to  be  done  by  owners 
or  agents  of  coal  mines  to  secure  the  personal  safety  of  persons  em- 
ployed  therein,  and  provides  that  in  case  of  a  willful  failure  to  comply 
with  its  provisions  a  right  of  action  against  the  party  at  fault  shall 
accrue  to  the  party  injured,  yet  such  party  cannot  recover  if  he  is 
guilty  of  willful  contributory  negligence  as  well  as  a  violation  of  the 
provisions  of  such  statute. 

CiONTRiBUTORY  NEGLIGENCE,  When  Willful.— If  a  person  charged  with 
an  important  duty  voluntarily  does,  or  omits  to  do,  some  thing  in 
respect  to  such  duty,  indicating  a  reckless  or  wanton  disregard  of  con- 
sequences to  his  personal  safety,  he  is  guilty  of  willful  contributory 
negligence. 

Action  to  recover  for  personal  injury  caused  by  negligence. 
Judgment  for  plaintifiF.     Defendant  appealed. 

C.  Yeamarij  D.  C.  Beaman^  and  Pattuon  &  Edsall,  for  the 
appellant. 

T.  Smith  and  Gordon  &  Hendricks,  for  the  appellee. 
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•••  Elliott,  J.  The  principal  questions  requiring  con- 
eideration  on  this  appeal  are:  1.  Did  plaintiflF's  own  negli- 
gence contribute  to  cause  the  injury  complained  of?  2.  Is 
contributory  negligence  a  defense  in  an  action  of  this  kind 
under  the  statute  hereinafter  cited? 

1.  At  the  time  the  plaintiflf  was  injured  he  was  employed 
by  the  defendant  company  mining  coal  in  its  mine.  He  was 
working  with  one  John  McDonald,  a  boy  fifteen  years  of  age, 
in  the  same  room  or  working  place  of  the  mine,  when  a  "" 
rock  fell  from  the  roof  of  the  mine,  caught  his  right  arm, 
and  crushed  it  so  that  it  had  to  be  amputated  above  the 
elbow. 

That  plaintiff  was  negligent  in  knowingly  and  voluntarily 
continuing  to  work  in  such  an  exposed  place  without  putting 
any  prop  under  the  rock  which  fell  is  manifest  from  his  own 
testimony.  The  testimony  of  Superintendent  Cameron  makes 
the  case  still  more  clear.  The  record  shows  no  evidence  con- 
tradicting the  testimony  of  these  witnesses  as  to  any  material 
matter  bearing  upon  the  question  of  plaintiff's  conduct,  nor 
do  the  facts  and  circumstances  of  the  case  leave  room  for 
any  substantial  difference  of  opinion  between  intelligent  and 
upright  men  that  plaintiff  acted  negligently  in  thus  remain- 
ing exposed  to  imminent  danger.  The  case  falls  clearly 
within  the  rule  announced  in  Lord  v.  Pueblo  Smelting  etc.  Co.j 
12  Col.  390. 

The  general  rule  at  common  law  is  that  contributory  neg- 
ligence is  a  defense  in  actions  of  this  kind,  and,  when  clearly 
established  by  evidence  substantially  uncontradicted,  is  to 
be  adjudged  a  defense  as  a  matter  of  law  by  the  court:  See 
Lord  V.  Pueblo  Smelling  etc.  Co.,  12  Col.  390,  and  decisions 
and  authorities  there  cited. 

Though  plaintiff  was  only  seventeen  years  of  age  when  he 
was  injured,  yet  he  had  had  three  years'  experience  in  min- 
ing coal,  and  had  worked  in  the  room  or  working  place  where 
he  was  injured  for  several  weeks  before  tlie  injury.  Tiiere  is 
no  claim  that  he  was  not  as  well  advised  and  as  competent 
to  care  for  himself  as  any  miner  of  mature  age  and  judgment. 
He  had  observed  and  tested  the  rock — sounded  it — pounded 
it  with  his  pick — a  half  hour  before  it  fell.  He  knew  of  the 
natural  cracks  or  slips  in  the  rock — knew  it  was  a  bad  rock 
— knew  that  it  was  proper  to  put  a  prop  under  the  rock — 
knew  certainly  that  it  ought  to  be  propped.  All  this  he  tes- 
tified to,  though  with  seeming  reluctance,  upon  cross-exam- 
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ination;  and  yet,  because  there  were  no  props  ot  suitable 
length  at  hand,  he  continued  his  work  within  a  few  feet  of 
the  rock  until  it  fell.  His  testimony,  that  he  did  not  know 
the  rock  was  dangerous,  or  that  he  did  not  think  there  was 
any  danger  then,  cannot  be  accepted  in  view  of  his  knowl- 
edge of  the  actual  condition  "*  of  the  rock  as  testified  to  by 
himself.  It  is  clear  that  he  neglected  a  known  duty,  and  in 
consequence  of  such  neglect  was  injured.  This  was  contrib- 
utory negligence  such  as  would  bar  his  action  at  common 
law. 

Plaintiff's  condition  is  truly  unfortunate;  but  his  unfor- 
tunate condition  is  not  of  itself  sufficient  to  make  defendant 
liable  in  damages.  Where  the  injury  which  a  person  suffers 
has  been  occasioned  by  his  own  negligence,  or  where  his  own 
negligence  has  contributed  to  cause  such  injury,  the  law  does 
not,  as  a  general  rule,  entitle  him  to  relief  against  another  party 
whose  negligence  has  also  in  part  occasioned  the  injury.  No 
rule  for  apportioning  the  damages  has  been  devised  for  such 
cases;  and  it  is  not  the  province  of  the  courts,  without  legis- 
lative aid,  to  devise  such  a  rule.  There  are  some  well-recog- 
nized exceptions,  or  seeming  exceptions,  to  the  general  rule 
that  contributory  negligence  is  a  defense;  but  the  rule  itself 
is  firmly  established  upon  the  meritorious  ground  that  it 
stimulates  to  greater  diligence-,  and  thus  tends  to  prevent 
injuries  to  persons  and  property.  In  Wells  v.  Coe,  9  Col. 
162,  it  is  said:  "Where  injury  is  suffered  by  an  employee 
through  defects  in  the  machinery  or  appliance  furnished  by 
his  employer  and  used  in  the  business,  if  the  employee  knew, 
or  had  any  means  of  knowledge  equal  to  that  of  his  employer 
concerning  such  defects,  yet  continued  in  the  latter's  service, 
he  cannot  recover,  provided  no  inducement,  such  as  a  prom- 
ise to  cure  the  defect,  and  thus  remove  the  danger,  led  him 
to  remain." 

In  Colorado  Midland  Ry.  Co.  v.  O'Brien,  16  Col.  225,  the 
following  language,  appropriate  to  the  present  case,  was  used: 
"Plaintiff  must  be  held  to  have  voluntarily  assumed  all  the 
usual  and  ordinary  dangers  incident  to  his  employment;  he 
is  not  entitled  to  recover  damages  resulting  from  such  dan- 
gers; nor  could  he  voluntarily  and  knowingly  incur  unusual 
and  extraordinary  dangers  at  the  risk  of  his  master."  Then 
follow  certain  exceptional  rules,  not  appropriate  in  this  case, 
because  the  facts  and  circumstances  of  this  case  are  different 
»»*  from  Colorado  Midland  Ry.  Co,  v.  O'Brien,  16  Col.  225, 
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and  80  do  not  warrant  the  application  of  such  exceptional 
rules. 

Even  if  it  be  conceded  that  the  defendant  company  was 
negligent  in  not  furnishing  suitable  props,  in  not  properly 
inspecting  and  guarding  the  mine  against  danger  to  its  em- 
ployees, or  in  not  being  more  diligent  in  other  respects,  nev- 
ertheless the  record  shows  no  evidence  by  which  plaintiflf's 
case  can  be  brought  within  any  of  the  usual  common-law 
exceptions  relieving  him  from  the  consequences  of  his  own 
contributory  negligence.  It  does  not  appear  that  there  was 
any  promise  by  the  defendant  company  or  its  representative 
that  the  rock  should  be  propped,  or  otherwise  secured,  nor 
«ven  that  the  company  or  its  representative  had  notice  of  the 
actual  condition  or  character  of  the  rock  before  it  fell;  nor 
was  plaintiff  commanded  by  defendant  or  its  representative 
to  continue  work  in  the  room  under  pain  of  being  discharged 
from  employment  if  he  disobeyed.  It  does  appear,  however, 
without  conflict  in  the  evidence,  that  plaintifif,  in  the  pres- 
ence of  imminent  danger  known,  so  far  as  appears,  only  to 
himself  and  his  younger  companion,  voluntarily,  without 
promise  or  command  from  his  employer,  risked  all  injury 
which  might  befall  his  life  or  limb  from  the  falling  of  the 
rock,  without  making  any  effort  to  escape,  or  to  protect  him- 
self, or  to  give  notice  to  his  employer,  or  to  any  one  else,  of 
the  impending  danger.  We  must  not  be  understood  as  inti- 
mating that  the  condition  of  the  rock  in  this  case  was  such 
that  an  experienced  miner  might  have  risked  himself  under 
or  near  it,  even  upon  the  promise  or  command  of  his  employer. 
It  is  not  every  kind  of  risk  that  may  be  thus  excused:  See 
Colorado  Midland  Ry.  Co.  v.  O'Brien^  16  Col.  225;  also,  Du. 
trict  of  Columbia  v.  McElligott,  117  U.  S.  621. 

2.  In  behalf  of  plaintiff  it  is  claimed  that,  even  if  he  was 
guilty  of  negligence  contributing  to  cause  the  injury,  he  is 
nevertheless  entitled  to  recover  in  this  action.  This  claim  is 
based  upon  the  statute  concerning  "  Coal  Mines":  Sess.  Laws 
1885,  pp.  137-141.  The  following  are  some  of  its  provisions: 
"Sec.  4.  The  owner  or  agent  of  every  coal  mine  .... 
•'•  shall  employ  a  practical  and  competent  inside  overseer, 
to  be  called  a  'mining  boss,'  who  shall  keep  a  careful  watch 
over  the  ventilating  apparatus  and  the  airways,  traveling- 
ways,  pumps,  timbers,  and  drainage;  also,  shall  see  that,  as 
the  miners  advance  their  excavations,  that  all  loose  coal, 
slate,  and  rock  overhead  are  carefully  secured  against  falling 
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in  or  upon  the  traveling-ways,  and  that  sufBcient  timber,  of 
suitable  lengths  and  sizes,  is  furnished  for  the  places  where 
they  are  to  be  used,  and  placed  in  the  working  places  of  the 
mines 

"  Sec.  10.  Any  miners,  workmen,  or  other  person,  .... 
who  willfully  neglects  or  refuses  to  securely  prop  the  roof  of 
any  working  place  under  his  control  ....  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction  may  be  pun- 
ished by  a  fine  of  not  less  than  twenty-five  dollars,  nor  more 
than  two  hundred  dollars,  or  may  be  imprisoned  in  the 
county  jail  not  less  than  thirty  days,  nor  more  than  one  year, 
or  may  be  punished  by  both  such  fine  and  imprisonment,  at 
the  discretion  of  the  court. 

*'  Sec.  12.  For  any  injury  to  person  or  property  occasioned 
by  any  violation  of  this  act,  or  any  willful  failure  to  comply 
with  its  provisions  by  any  owner  or  lessee  or  operator  of  any 
coal  mine  or  opening,  a  right  of  action  against  the  party  at 
fault  shall  accrue  to  the  party  injured  for  the  direct  damages 
sustained  thereby." 

In  Tennessee  it  is  provided  by  statute,  "in  order  to  pre- 
vent accidents  upon  railroads,"  that  certain  specific  regula- 
tions shall  be  complied  with  by  railroad  companies  and  their 
employees,  among  others,  that  "every  railroad  cotnpany  shall 
keep  the  engineer,  fireman,  or  some  other  person  upon  the 
locomotive  always  upon  the  lookout  ahead";  and,  further, 
that  "every  railroad  company  that  fails  to  observe  these  pre- 
cautions, or  cause  them  to  be  observed  by  its  agents  and 
servants,  shall  be  responsible  for  all  damages  to  persons  or 
property,  occasioned  by,  or  resulting  from,  any  accident  or 
collision  that  may  occur":  See  Code  of  Tennessee  (Millikeu 
&  Ventrees,  ed.  1884),  pp.  245,  246. 

The  construction  of  this  statute  by  the  supreme  court  of 
"*  Tennessee  is  to  the  effect  that  where  an  accident  occurs 
by  reason  of  noncompliance  on  the  part  of  the  railroad  com- 
pany with  the  statutory  requirements,  the  right  of  action  in 
favor  of  the  injured  party  is  absolute,  and  that  his  contribu- 
tory negligence  is  not  a  bar  to  the  action,  though  it  must  be 
considered  in  mitigation  of  damages:  Nashville  etc,  R.  R.  Co. 
V.  Smith,  6  Heisk.  174;  Railroad  v.  Walker,  11  Heisk.  383; 
Nashville  etc.  R.  R.  Co.  v.  Nowlin,  1  Lea,  623. 

The  view  that  contributory  negligence,  though  not  a  de- 
fense, must  be  considered  in  mitigation  of  damages,  is  con- 
trary to  the  general  rule  that  "  whenever  it  (contributory 
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negligence)  is  a  defense  at  all  it  is  a  complete  defense  to  the 
action":  Beach  on  Contributory  Negligence,  sec.  69.  The 
Tennessee  rule  may  have  produced  substantial  justice  as 
applied  to  the  facts  of  the  particular  cases  above  cited.  But 
is  the  rule  safe  for  all  kinds  of  cases?  May  a  person  volun- 
tarily station  himself  upon  a  railroad  track  over  which  he 
knows  trains  are  liable  to  pass  at  any  time,  and  then  hold 
the  railroad  company  responsible  in  damages,  however  smalls 
on  the  ground  that  the  company  had  neglected  some  of  the 
requirements  of  the  statute?  If  so,  a  person  may  voluntarily 
bring  an  injury  upon  himself,  and  then  hold  another  respon- 
sible in  damages  therefor. 

Counsel  cite  numerous  cases  arising  under  statutes  requir- 
ing railroad  companies  to  fence  their  right  of  way,  and  making 
them  liable  for  injuries  to  livestock  occasioned  by  their  neglect 
or  failure  to  fence:  Cressey  v.  Northern  R.  E.  Co.,  95  N.  H.  564; 
47  Am.  Rep.  227;  Flint  etc.  Ry.  Co.  v.  Lull,  28  Mich.  510;  Cong- 
don  V.  Central  Vt.  R.  R.  Co.,  56  Vt.  390;  48  Am.  Rep.  793;  Car- 
win  V.  New  York  etc.  R.  R.  Co.,  13  N.  Y.  42.  Some  of  these 
cases  hold  that,  where  an  owner  of  domestic  animals  allows 
them  to  graze  upon  his  own  land  adjacent  to  a  railroad  not 
fenced  as  required  by  statute,  he  is  not  prevented  from  recov- 
ering damages  for  the  killing  of  such  animals  by  passing 
trains,  even  tl)ough  he  had  notice  that  the  road  was  not 
fenced  when  he  turned  out  his  stock  to  graze.  This  view  is 
unobjectionable.  A  rule  that  would  ***  hold  the  owner  of 
livestock  guilty  of  contributory  negligence  under  such  cir- 
cumstances would  defeat  the  obvious  purpose  of  the  statute. 
It  would  enable  a  railroad  company  to  rely  upon  its  own  neg- 
lect of  duty  as  a  defense  against  injuries  arising  from  such 
neglect;  and  the  Uiore  manifest  the  neglect  the  more  certain 
the  defense,  because  the  more  likely  the  owner  would  be  te 
have  notice  of  the  neglect.  Thus  the  railroad  company's  own 
negligence  would  become  its  own  protection.  Contributory 
negligence,  to  constitute  a  defense,  must  have  a  different  foun- 
dation. Merely  allowing  livestock  to  graze  under  such  circum- 
stances is  not  contributory  negligence.  As  was  said  by  Mr. 
Justice  Stanley  in  Cressey  v.  Northern  R.  R.  Co.^  59  N.  H.  564, 
47  Am.  Rep.  227:  "  If  the  liability  of  the  defendants  (the  rail- 
railroad  company)  depends  on  the  exercise  of  ordinary  care 
by  the  plaintiif  the  defendants  need  never  fence  their  road,  so 
far  as  respects  adjoining  owners.  The  plaintiff  could  not  enjoy 
the  full  benefit  of  his  land.     He  could  only  make  such  use  of 
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it  as  would  not  require  it  to  be  inclosed.  His  use  of  it  would 
depend  on  the  pleasure  of  the  defendants.  It  is  not  con- 
tributory negligence,  within  the  meaning  of  the  rule,  for  the 
owner  to  pasture  his  stock  upon  his  own  land  because  the 
railroad  fails  to  discharge  its  statutory  duty  and  fence  its 
road.  Whether  the  defendants  would  be  liable  if  the  plain- 
tiff willfully  drove  his  mare  upon  the  railroad,  or  drove  her 
and  left  her  in  an  exposed  situation,  we  need  not  consider, 
since  the  facts  stated  do  not  raise  such  a  question." 

The  case  of  Litchfield  Coal  Co.  v.  Taylor,  81  111.  690,  is 
much  relied  op  to  sustain  the  view  that  contributory  negli- 
gence is  not  a  defense  in  actions  of  this  kind.  In  one  count 
of  the  declaration  it  is  averred  that  the  coal  company  will- 
fully used  uncovered  cages  to  hoist  and  lower  into  its  mine 
persons  employed  to  work  therein,  and  that  Taylor  was  in- 
jured in  consequence  of  being  carried  in  an  uncovered  cage. 
Upon  this  phase  of  the  case  the  supreme  court  of  Illinois 
said: 

"  The  sixth  section  of  the  act  required  appellant  to  provide 
a  safe  means  of  hoisting  and  lowering  persons  at  the  mines, 
with  a  sufficient  cover  overhead  on  every  box  or  carriage 
•••  used  for  hoisting  purposes,  for  the  protection  of  persons 
hoisted  or  lowered  into  the  mines.  The  14th  section  declares: 
'For  any  injury  to  person  or  property  occasioned  by  any 
willfhl  violations  of  this  act  or  willful  failure  to  comply  with 
any  of  its  provisions  a  right  of  action  shall  accrue  to  the 
party  injured  for  any  direct  damages  sustained  thereby.' 

"Where  an  action  is  brought  to  recover  for  an  injury 
resulting  from  the  negligence  of  another,  which  was  not  wan- 
ton or  willful,  it  is  an  essential  element  to  a  recovery  that  the 
plaintiff  or  party  injured  must  have  exercised  ordinary  care 
to  avoid  the  injury;  but,  as  we  understand  the  authorities, 
where  the  injury  has  been  willfully  inflicted  an  action  may 
be  maintained,  although  the  plaintiff  or  party  injured  may 
not  have  been  free  from  negligence." 

Notwithstanding  the  view  thus  expressed,  yet  the  court,  in 
the  same  opinion,  said  that  the  question  whether  Taylor  was 
in  the  exercise  of  due  care  was  submitted  to  the  jury  with  an 
instruction  that  they  should  find  for  the  defendant  "  if  they 
believed  from  the  evidence  the  said  Taylor  did  not  exer- 
cise due  care,  and  that  his  death  would  not  have  happened 
but  for  his  own  negligence"  ;  and  the  court  further  expressed 
the  opinion  that  the  evidence  did  not  "justify  the  theory 
Am.  St.  Ekp.,  Vol.  XLVL  — 20 
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that  the  misconduct  of  the  deceased  materially  contributed 
to  the  injury." 

The  case  of  Durant  ▼.  Lexington  Coal  Min.  Co.,  97  Mo.  62, 
is  also  relied  on  by  counsel  for  plaintiff.  The  Missouri  stat* 
ute  required,  among  other  things,  that  "the  owner,  agent,  or 
operator  of  every  coal  mine  operated  by  shaft  shall  provide 
suitable  means  of  signaling  between  the  bottom  and  the  top 
thereof;  and  shall  also  provide  safe  means  of  hoisting  and 
lowering  persons  in  a  cage  covered  with  boiler  iron,  so  as  to 
keep  safe,  as  far  as  possible,  persons  descending  into  and 
ascending  out  of  said  shaft."  Section  8  provides:  "The  top 
of  each  and  every  shaft,  and  the  entrance  to  each  and  every 
intermediate  working  vein,  shall  be  securely  fenced  by  gates 
properly  covering  and  protecting  such  shaft  and  entrance 
thereto."  Section  ^"^  14  enacts:  "For  any  injury  to  persons 
or  property,  occasioned  by  any  willful  violation  of  the  act,  or 
willful  failure  to  comply  with  any  of  its  provisions,  a  right  of 
action  shall  accrue  to  the  party  injured  for  any  direct  dam- 
ages sustained  thereby." 

Upon  the  question  of  contributory  negligence  the  court 
observed : 

"The  next  contention  of  the  appellant  is  that  knowledge 
on  the  part  of  the  plaintiff  that  the  cage  was  not  covered 
with  iron,  and  that  no  contrivance  had  been  provided  for 
signaling  from  top  to  bottom  of  the  shaft,  and  that  the  top 
of  the  shaft  had  no  gates  or  other  protection,  sliould  defeat 
the  action.  Such  a  declaration  of  law  would  in  effect  nullify 
the  statute.  Knowledge  only  by  the  plaintiff  of  the  failure 
of  defendant  to  have  the  mine  provided  with  these  protections 
will  not  defeat  the  action.  It  must  be  remembered  that  the 
plaintifiF,  to  prevail,  must  show  a  willful  violation  or  failure 
to  comply  with  the  statutory  regulations.  Our  statute  seems 
to  be  the  same  as  that  of  Illinois,  and  it  has  been  held  there 
that,  though  the  injured  person  may  not  have  been  entirely 
free  from  fault,  still  if  the  jury  found  that  the  willful  conduct 
of  the  defendant  resulted  in  an  injury,  the  verdict  would  be 
justified:  Litchfield  Coal  Co.  v.  Taylor,  81  111.  590.  But  we 
do  not  say  in  this  case  that  plaintiff  could  recover  if  guilty 
of  negligence  himself. 

"There  is  evidence  in  this  case  that  plaintiff  was  out  of 
his  place  when  in  the  cage,  and  that  he  should  have  pushed 
the  pit-car  into  the  cage.  On  the  other  hand  there  is  evi- 
dence that  he  had  directions  from  the  pit  boss  to  pull  the  car 
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in,  and  that  he  had  been  provided  with  hooks  to  do  the  work 
as  he  did,  and  that  he  was  not  negligent.  Whether  he  was 
guilty  of  negligence  contributing  to  the  injury  was  sub- 
mitted to  the  jury  on  various  instructions  favorable  to  de- 
fendant." 

It  will  be  observed  that  neither  the  Illinois  case  nor  the 
Missouri  case,  supra,  fully  sustains  the  contention  of  plaintiff 
that  contributory  negligence  can  never  be  a  defense  under 
the  statute. 

''®  The  question  involved  in  this  case  is  one  of  great  mag- 
nitude. Considering  the  hundreds  and  thousands  of  persons 
employed  in  the  various  coal  mines  of  the  state  it  is  impor- 
tant that  all  clases  of  miners  and  mine-owners  shall  under- 
stand the  nature  of  the  liability  imposed  by  the  statute,  and 
particularly  that  they  shall  know  whether  contributory  negli- 
gence may  or  may  not,  under  any  circumstances,  constitute 
a  defense  to  an  action  based  upon  the  statute. 

The  statute  requires  certain  things  to  be  done  by  the  owners 
or  agents  of  coal  mines,  and  provides  in  case  of  a  willful  fail- 
ure to  comply  with  its  provisions  that  a  right  of  action  against 
the  party  at  fault  shall  accrue  to  the  party  injured,  etc. 
Undoubtedly,  such  willful  failure  constitutes  negligence  per 
ee;  and,  when  such  negligence  causes  injury  to  another,  a 
cause  of  action  prima  facie  accrues  to  the  injured  party. 
But  there  is  no  express  provision  of  the  statute  to  the  effect 
that  contributory  negligence  shall  never  constitute  a  defense 
to  such  action.  The  right  of  action  is  given  against  the  party 
at  fault.  But  suppose  the  injured  party  is  also  at  fault.  The 
statute  in  terms  gives  the  right  of  action  in  favor  of  the  in- 
jured party  and  against  the  party  whose  fault  alone  occa- 
sions the  injury,  not  against  the  party  whose  fault  would  not 
have  occasioned  the  injury  but  for  the  fault  of  the  plaintiff 
himself.  Nothing  is  said  about  a  right  of  action  accruing  to 
the  party  injured  in  case  the  injury  is  caused  by  his  own  fail- 
ure to  comply  with  the  statute,  as  well  as  by  the  failure  of 
some  other  party.  Unless  there  be  some  thing  in  the  lan- 
guage of  the  statute  or  in  its  manifest  object  and  purpose 
requiring  a  different  construction  in  order  to  make  it  effective 
the  statute  should  be  construed  according  to  common-law 
principles;  that  is  contributory  negligence  should  be  held  a 
defense  in  proper  cases,  unless  the  statute,  by  its  terms  or 
manifest  purpose,  forbids  such  a  construction. 

Counsel  claim  that  the  statute  should  be  favorably  con- 
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strued  in  behalf  of  plaintiff,  since  it  was  passed  in  obedience 
to  the  following  provision  of  the  constitution: 

"  The  general  assembly  shall  provide  by  law  for  the  proper 
■*•  ventilation  of  mines,  the  construction  of  escapement 
shafts,  and  such  other  appliances  as  may  be  necessary  to 
protect  the  health  and  secure  the  safety  of  the  workmen 
therein;  and  shall  prohibit  the  employment  in  the  mines  of 
children  under  twelve  years  of  age":  Const.,  art.  16,  sec.  2. 

We  are  unable  to  see  how  this  provision  particularly  affects 
the  construction  to  be  given  to  the  statute,  except  as  it  shows 
constitutional  direction  for  its  passage.  The  statute,  like 
other  statutes,  is  to  be  so  construed  as  to  best  promote  its 
objects 

Considering  the  various  sections  of  the  statute  it  is  clear 
that  its  primary  object — its  manifest  purpose — ^was  to  secure 
the  health  and  personal  safety  of  all  persons  engaged  in 
underground  coal  mining.  Its  primary  object  was  not  to 
create  new  rights  of  action  in  favor  of  miners  against  their 
employers.  The  granting  of  additional  rights  of  action  was 
intended  to  insure  the  enforcement  of  the  statutory  regula- 
tions for  the  protection  of  the  health  and  safety  of  those  en- 
gaged in  such  mining  pursuits.  This  is  as  apparent  from 
section  10  as  from  section  12.  Section  4  makes  it  the  duty 
of  the  "mining  boss,"  among  other  things,  to  see  that  suffi- 
cient timber  of  suitable  lengths  and  sizes  is  placed  in  the 
working  places  of  the  mine;  but,  by  section  10,  the  duty  of 
securely  propping  the  roof  of  a  mine  by  actually  setting  such 
timbers  thereunder  is  devolved  upon  any  miner  or  workman, 
as  well  as  upon  the  mining  boss  or  other  person  having  the 
control  of  any  working  place  in  the  mine,  and  the  willful 
neglect  of  such  duty  is  made  a  misdemeanor  punishable  by 
fine  or  imprisonment,  or  both. 

3.  When  plaintiff  found  that  he  could  not  securely  prop 
the  roof  of  the  working  place  under  his  control,  and  yet 
thereafter  continued  to  expose  himself  to  imminent  danger 
from  the  falling  of  the  rock,  he  was  not  only  guilty  of  con- 
tributory negligence  as  held  at  common  law,  but  he  was  guilty 
of  violating  section  10  of  the  statute  in  not  taking  steps  to 
obtain  suitable  timber  for  propping  tlie  mine,  or  in  not  giving 
immediate  notice  to  his  employer  or  its  representative  ■**  of 
the  condition  of  the  roof,  so  that  suitable  timber  might  be 
furnished  for  propping  the  same.  It  is  true  there  was  evi- 
dence tending  to  show  that  there  were  no  props  about  the 
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premises  of  th»  defendant  company,  but  there  waa  also  much 
«vidence  to  the  contrary;  so  thAt  the  question  whether  the 
defendant  company  was  or  was  not  guilty  of  willful  neglect, 
in  the  senso  contemplated  by  the  statute,  i&  not  free  from 
doubt  under  the  evidence.  But  it  la  clear  that  plaintiff 
knowingly  and  Yoluntarily  neglected  hia  duty  in  the  very 
matter  wbieh  brought  about  his  injury.  His  contributory 
negligence  may  therefore  be  said  to  have  been  willful.  To 
hold  that  such  eoatributocy  negligeioce  isi  not  a  defense  cer- 
tainly would  not  tend  to  promote  the  observance  of  the  vari- 
ous requirements  of  the  statute.  On  the  contrary,  such  a 
holding  would  tend  to  decrease  diligence  on  the  part  of  em- 
ployees^  since  it  would  enable  them  to  earetessly  and  willfully 
expose  their  lives  and  limbs  at  the  risk  of  their  employ* 
ers.  This  would  tend  to  defeat,  rather  than  to  promote^  the 
primary  object  and  purpose  of  the  statute.  The  construction 
of  a  statute  which  tends  to  defeat  its  object  is  certainly  to  be 
avoided- 

Law  writers  have  classified  negligence  by  such  distinguish- 
ing names  as  "slight,"  "ordinary,"  and  "gross";  to  these  th« 
oourts  have  added  the  term  "  willful."  Since  negligernze 
means  inadvertence  or  carelessness,  words  implying  an  ab- 
sence of  thought,  care,  or  intention,  it  has  been  said  that  the 
term  "willful  negligence"  is  a  misnomer;  nevertheless,  the 
term  has  come  to  have  a  well-settled  sigtiification  in  the  law. 
When  a  person  charged  with  an  important  duty  voluntarily 
does  or  omits  some  thing  in  respect  to  such  duty,  indicating 
a  reckless  or  wanton  disregard  of  consequences  to  the  rights 
or  personal  safety  of  another,  his  conduct  is  characterized  as 
willful  negligence.  Negligence  and  contributory  negligence 
are  of  the  same  intrinsic  nature  {Denver  etc.  R.  R.  Co.  v.  Ryan^ 
17  Col.  102);  hence  we  have  spoken  of  plaintiflF's  contributory 
negligence  in  this  case  as  willful,  since  his  conduct  indicated 
***  a  reckless  disregard  of  consequences  to  his  own  life  or 
limb. 

4.  Greater  diligence  should  not  be  exacted  of  miners  than 
common  prudence  requires  them  to  exercise,  considering  the 
circumstances  under  which  their  work  is  carried  on.  In  some 
cases  the  dangerous  condition  of  the  roof  of  a  mine  may  not 
be  obvious  without  critical  inspection.  The  defect  may  be 
latent,  and  not  actually  known  to  the  miner,  even  though 
the  mining  boss  might  discover  the  same  by  keeping  the  care- 
ful watch,  and  taking  the  precautions  to  keep  the  roof  from 
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falling,  which  the  statute  imposes  upon  him  as  a  epecial 
duty.  In  case  of  accident  and  injury  to  the  miner  under 
such  circumstances  he  might  not  be  held  guilty  of  such  con- 
tributory negligence  as  would  prevent  his  recovery.  The 
negligence  in  such  case  might  be  attributable  to  the  mining 
boss,  or,  perhaps,  to  the  company  itself.  But,  where  a  miner 
knowingly  and  voluntarily  exposes  himself  to  the  falling  of  a 
defective  roof,  which  he  has  inspected,  and  found  to  be  so 
defective  that  a  miner  of  common  prudence  should  deem  it 
unsafe,  his  negligence  is  to  be  held  willful,  and  sufficient  to 
preclude  his  recovery  for  an  injury  brought  upon  himself  for 
such  exposure. 

Our  conclusion  is  that  the  trial  court  should  have  granted 
a  nonsuit,  or  directed  a  verdict  for  defendant  upon  the  evi- 
dence. This  court  has  adopted  a  liberal  rule  for  the  de- 
termination of  questions  of  negligence  and  contributory 
negligence,  as  an  examination  of  its  decisions  will  show. 
Such  questions  are  generally  questions  of  fact  for  the  jury; 
but  when,  under  the  rule,  the  evidence  presents  a  clear  ques- 
tion of  law,  the  court  should  decide  the  same  as  such,  and 
not  abdicate  its  functions  to  the  jury. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 

Reversed.  

CoMTRiBUTORT  Nkoligemcr  AS  A  Defensb. — Although  a  person  or  cop- 
poratiou  may  be  guilty  of  a  negligent  act  from  which  injury  results  to 
another,  yet  if  the  party  injured  has,  by  his  own  negligence,  contributed 
to  his  receiving  the  injury  he  cannot  recover  damages  from  the  other: 
Florida  etc  Ry.  Co.  v.  Hirst,  30  Fla.  1;  32  Am.  St.  Rep.  17,  and  note. 
Contributory  negligence,  when  a  proximate  cause  of  injury,  bars  the  right 
of  recovery:  Cline  v.  Crescent  City  R.  R.  Co.,  43  La.  Ann.  327;  26  Am.  St. 
Rep.  187,  and  note.  See  the  extended  notes  to  Johnson  v.  Hudnon  River 
S.  R.  Co.,  75  Am.  Dec.  383,  and  Freer  v.  Cameron,  55  Am.  Doc.  667-677. 

Master  and  Servant  —  Assumption  of  Risks  —  General  Rule.  —  A 
servant,  upon  entering  an  employment,  assumes  only  such  risks  as  are 
within  or  naturally  incident  thereto:  Michael  v.  Roanoke  Machine  Works,  90 
Va.  492;  44  Am.  St.  Rep.  927,  and  note,  with  the  cases  collected. 

Master  AMD  Servant — Defective  Appliances— Knowledge  of  Serv- 
ant.— If  a  servant,  knowing  of  a  defect  in  machinery,  materials,  or  prem« 
ises  furnished  for  his  use,  without  complaint  or  promise  from  the  master 
to  repair,  continues  to  use  them,  be  assumes  the  risk,  and  waives  all  claim 
against  the  master  for  injury  therefrom:  Breckenridge  Co.  v.  Uicka,  94  Ky. 
362;  42  Am.  St  Rep.  361,  and  note. 
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Mt.  Carmel  v.  Shaw. 

[155  Illinois,  37.] 

MiTNloiPAL  Corporations — Equitable  Control  over. — Wher«  municipal 
authorities  are  acting  witliin  their  well-recognized  power,  or  are  exec* 
cising  a  discretionary  authority,  a  court  of  equity  has  no  jurisdiction 
to  interfere,  unless  the  power  or  discretion  is  being  manifestly  abused 
to  the  prejudice  of  a  citizen. 

Streets,  Vacating  Portion  of.— A  city  having  power  to  vacate  streets 
has  power  to  vacate  any  part  of  any  street. 

Streets. — On  Vacating  Part  o»  a  Street  the  Title  Vests  in  the  owners 
of  the  abutting  lots,  where  the  original  right  to  the  street  was  acquired 
by  dedication.  Tlierefore,  an  ordinance  vacatinj^  part  of  a  street,  and 
declaring  that  the  part  vacated  is  donated  and  given  to  the  abutting 
lots,  states  only  a  conclusion  of  law. 

Streets.  —  Shade  Trees  in  the  Public  Streets  of  a  City  are  th« 
Property  of  the  Municipality,  and  it  has  complete  control  over 
them,  and  may,  therefore,  destroy  them,  when  necessary,  in  the  prog- 
ress of  constructing  a  sidewalk. 

Suit  to  obtain  an  injunction  against  the  destruction  of  cer- 
tain shade  trees  situate  in  a  public  street  of  the  city  of  Mt. 
Carmel.  The  complainants  were  the  owners  of  a  lot  in  front 
of  which,  in  the  public  street,  were  two  large  maple  trees 
planted  in  the  year  1857.  When  planted  they  were  bej-ond 
the  sidewalks  as  then  existing.  Subsequently  the  munici- 
pality, by  an  ordinance,  vacated  a  portion  of  the  street,  and 
by  another  ordinance  directed  tiie  construction  of  a  sidewalk, 
which,  because  of  its  commencing  outside  of  the  part  vacated, 
extended  so  far  into  the  street  that  it  was  necessary  either  to 
destroy  the  trees  in  question  or  to  build  the  sidewalk  around 
them.  The  municipal  authorities  having  decided  on  th« 
former  plan,  this  suit  was  brought  to  prevent  its  execution. 

(311) 
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George  P.  Rameey  and  M.  F.  Hoahineon^  for  the  appellant. 
Mundy  &  Organ,  for  the  appelleei. 

^*  Baker,  J.  By  the  general  incorporation  act,  nnder 
which  the  city  of  Mt.  Carmel  is  organized,  it  has  power  to 
lay  out,  establish,  open,  alter,  widen,  extend,  grade,  pave,  or 
otherwise  improve  its  streets  and  sidewalks,  and  vacate  the 
same.  It  may  do  any  thing  with  its  streets  which  is  not  in- 
compatible with  ths  end  for  which  streets  are  established: 
Roherte  v.  City  of  Chicago,  26  111.  249;  Murphy  v.  City  of  Chir 
eago,  29  111.  279;  81  Am.  Dec,  807.  And  where  the  munici- 
pal authorities  are  acting  within  their  well-recognized  powers. 
or  are  exercising  a  discretionary  power,  a  court  of  equity  has 
no  jurisdiction  to  interfere,  unless  the  power  or  discretion 
is  being  manifestly  abused  to  the  oppression  of  the  citizen: 
Brush  V.  City  of  Qarbondale,  78  III.  74. 

The  rights  of  the  parties  to  this  controversy  seem  to  depend 
largely  upon  the  question  whether  the  eity,  viiider  its  power 
to  vacate  streets,  has  power  to  vacate  only  a  portion  of  a  street. 
Under  the  familiar  rule  that  the  whole  of  a  thing  includes  all 
of  its  parts  it  would  seem  that  it  has.  In  Village  of  Hyde 
Park  v.  Dunham^  85  111.  569,  this  court,  speaking  of  the  vil- 
lage there  a  party,  said :  *'  The  corporate  authorities  are  vested 
with  complete  control,  as  is  every  other  municipal  corpora- 
tion, over  its  streets.  They  may  contract  or  widen  them 
whenever,  in  their  opinion^  the  public  good  shall  so  require. 
Property  owners  purchase  and  hold  subject  to  these  powers, 
and  they  have  no  vested  right  to  deny  the  widening,  con- 
tracting, or  **  otherwise  improving  any  street."  From  the 
decisions  in  City  of  Chicago  v.  Union  Building  Aeen.y  102  111. 
379,  40  Am.  Rep.  598,  and  People  v.  Village  of  Hyde  Park,  117 
111.  462,  there  is  a  plain  implication  that  a  municipal  corpo* 
ration  may  vacate  a  part  of  a  street,  as  distinguished  from 
the  vacation  of  an  entire  street.  In  Mayer  v.  Village  of  Teu- 
topolis,  131  III.  552,  an  ordinance  of  the  village  vacating  a 
certain  portion  of  a  street  in  that  village  was  held  valid.  In 
Smith  V.  McDowell^  148  111.  51,  the  ordinance  was  not  held 
invalid  on  the  ground  that  only  a  portion  of  the  street  was 
vacated.  It  was  a  part  of  the  particular  case  that  the  ordi- 
nance assumed  to  vacate,  not  the  whole,  but  a  portion,  only, 
of  the  street  there  involved,  but  the  gist  of  the  decision  was 
that  the  corporate  authorities  had  no  power  to  so  vacate  for 
the  sole  benefit  and  use  of  a  private  person.     The  vacation 
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of  an  entire  street,  under  like  eircumstanoes,  would  b«  alike 
tUtra  vire9.  The  rule  there  laid  down  would  be  applicable  to 
the  case  of  the  whole  of  a  street  as  well  as  to  that  of  a  por- 
tion of  it  We  said:  "The  municipal  corporation  holding 
and  controlling  lt&  streets  in  trust  for  the  use  of  the  general 
public,  without  powQr  of  converting  theim  ta  any  other  use, 
it  follows,  necessarilj,  that  the  right  to  '  yacate  the  same'  is 
to  be  exercised  onl;^  when  the  municipal  authorities,  in  the 
exercise  of  their  discretion,  determine  the  street  is  no  longer 
required  for  the  public  use  or  convenience."  No  reason  is 
perceived  why  a  city  council  might  not,  under  some  eircum- 
stanoes and  in  the  exercise  of  a  sound  official  discretion,  con- 
clude that  a  portion  of  a  street,  either  in  length  or  in  width, 
was  not  necessary  Ux  public  use  and  convenience,,  and  that 
public  interests  would  be  subserved  *by  vacating  tho  same, 
and  thus  freeing  the  municipality  from  the  duty  and  burdea 
of  keeping  it  in  good  and  safe  condition  and  repair. 

This  case  is  wholly  different  from  Smith  v.  McDowell^  148 
111.  51.  It  conclusively  appears  upon  tho  face  of  the  ordi- 
nance, as  well  as  from  the  other  evidence  in  the  record.  *• 
that  the  vacation  of  parts  of  the  public  streets  was  for  entirely 
legitimate  purposes,  and  in  furtheranoo  of  what  the  city 
council,  in  the  exercise  of  the  discretion  vested  in  them  by 
the  statute,  deemed  a  wise  and  salutary  public  policy.  The 
streets  were  all  ninety-nine  feet  wide,  and  it  was  evidently 
concluded  that  so  great  a  width  of  street  was  not  required 
for  public  use  and  convenience,  except  in  respect  to  Market 
street — the  business  street  of  the  city, — and  so  the  ordinance 
was  passed,  and  the  cost  of  paving  and  maintaining  a  useless 
width  of  public  highway  lifted  from  the  shoulders  of  the 
municipality  and  its  taxpayers. 

It  is  clafmed  that  section  four  of  the  ordinance  is  void; 
that  the  city  authorities  had  no  power  to  sell,  donate,  or  give 
away  parts  of  the  public  streets  that  they  held  in  trust.  It 
is  ordained  in  the  ordinance  "  that  a  strip  two  feet  wide  next 
to  the  property,  lands,  lot,  or  lots  abutting  on  said  streets 
shall  be  and  is  her&by  vacated."  It  is  admitted  that  the 
original  plat  of  the  city  and  streets  was  signed  by  the  attor- 
ney in  fact  of  the  proprietors  of  the  land,  and  that  this  makes 
it  a  common-law  dedication  of  the  streets:  Qosselin  v.  Ciiy  of 
Chicago^  103  IlL  623;  Earll  v.  City  of  Chicago,  136  Ili  277; 
Thomsen  v.  McCormick,  136  111.  135.  It  therefore  resulted, 
when  the  strips  two  feet  wide  were  vacated  by  the  city,  that 
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they  became  parts  of  the  lots  adjoining  them,  and  the  lot 
lines  were  extended  two  feet;  and  it  also  resulted  that  by 
operation  of  law  the  titles  of  the  owners  of  the  abutting  lots 
to  the  portions  of  the  strips  located  in  front  of  their  respec- 
tive lots  became  absolute,  and  freed  from  the  encumbrance  of 
the  easements  that  had  been  upon  them.  It  follows  that  the 
concluding  words  of  the  section,  to  the  effect  that  the  strip 
taken  from  the  streets  was  donated  and  given  to  the  lot  or 
lots,  were  but  mere  surplusage. 

The  ordinance  of  1891  was  and  is  valid,  and  when  the  city 
council,  by  the  the  ordinance  of  July  25,  1892,  made  provi- 
sion for  the  construction  of  a  brick  sidewalk  six  feet  *■  in 
width  on  the  north  side  of  Sixth  street,  and  that  it  should  b6 
made  and  constructed  along  the  outside  line  of  said  streelf, 
and  adjoining  the  lot  ot  lots  abutting  on  said  street,  the  line 
so  fixed  by  the  ordinance  applied  to  and  was  coincident  with 
the  lot  line  and  street  line  as  fixed  by  the  prior  ordinance  of 
1891. 

Shade  trees  in  the  public  streets  of  a  city  are  the  property 
of  the  municipality,  and  it  has  complete  control  over  them: 
Baker  v.  Town  of  Normal,  81  111.  108.  There  was  nothing 
unlawful  in  the  conduct  of  the  city  officials.  The  council 
had  authority  to  order  a  brick  sidewalk  six  feet  wide  to  be 
built  along  the  line  of  the  street,  and  adjoining  the  lot  of 
appellees.  It  is  to  be  presumed  that  there  was  a  public 
necessity  for  its  construction.  At  all  events,  that  was  a  mat- 
ter that  the  statute  submitted  to  their  discretion.  The  two 
large  trees  were  in  the  line  of  the  sidewalk  ordered,  and  the 
larger  part  of  their  bodies  was  witliin  the  limits  upon  which 
the  sidewalk  was  located  by  the  ordinance.  The  sidewalk 
could  not  be  constructed  in  conformity  with  th§  ordinance 
without  cutting  them  down  and  removing  thein.  If  left 
standing  they  would  be  permanent  obstructions.  We  do  not 
think  that  the  proposed  action  in  the  premises  of  the  city  of- 
ficials can  justly  be  regarded  as  wanton,  or  as  so  unreasonable 
and  oppressive  as  to  give  a  court  of  chancery  jurisdiction  to 
interfere:  Brush  v.  City  of  Carbondale,  78  111.  74.  In  fact,  it 
seems  to  us  it  would  be  more  unreasonable  to  destroy  the 
symmetry  and  impair  the  convenience  and  safety  of  the  side- 
walk, by  either  leaving  obstructions  in  it  that  are  two  feet  in 
diameter,  or  by  turning  it  out,  on  the  south  side  of  the  trees 
six  or  seven  feet  into  the  roadway  of  the  street,  or  by  con- 
tracting it,  on  the  north  side  of  the  trees,  to  the  width  of  four 
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feet,  than  it  would  be  to  cut  down  the  trees  that  do  not  belong 
to  appellees,  but  afford  shade  to  their  premises. 

In  our  opinion  both  the  decree  of  the  circuit  court  and  that 
decree  as  modified  by  the  appellate  court  are  erroneous  **  as 
is  also  the  judgment  of  aflBrmance.  The  judgment  and  the 
decrees  are  reversed,  and  the  cause  is  remanded  to  the  cir- 
cuit court,  with  directions  to  dissolve  the  injunction  and  dis- 
miss the  bill  of  complaint  for  want  of  equity,  at  the  cost  of 
the  complainants  therein. 

Reversed  and  remanded.  

Strebts— Vacating — Rights  of  the  Parties— Damages.— ThU  ques- 
tion  is  discussed  at  length  in  the  note  to  Heinrkh  v.  St.  Louis,  post,  p.  000. 

Municipal  Corporations — Shade  Trees  in  Streets — Destruction  of; 
Shade  trees  standing  in  a  public  street  near  the  line  of  the  sidewalk  may 
be  cut  down  and  removed  by  the  municipal  officers  in  pursuance  of  the  au- 
thority which  the  city  possesses  over  its  streets  and  sidewalks:  Chasey.  City 
{{fOahkosh,  81  Wis.  313;  29  Am.  St.  Rep.  898,  and  note.  See,  also,  the  note 
to  Callanan  v.  Oilman,  1  Am.  St.  Rep.  843. 

Municipal  Corporations— Judicial  Control  over  Powers  of.— The 
discretion  of  municipal  corporations  within  the  sphere  of  their  powers  is  not 
sabject  to  judicial  control,  except  in  cases  where  fraud  is  shown,  or  where 
the  power  or  discretion  is  being  grossly  abused  to  the  oppression  of  the 
citizen:  CrawfordavilU  v.  Bradtn,  130  Ind.  149;  30  Am.  St.  Rep.  214,  and 
notOi 


Ritchie  v.  People. 

[155  Illinois,  98.] 

Cokstitutional  Law. — Limitation  upon  Right  to  Contract. — A  statute 
declaring  that  no  person  shall  be  employed  more  than  a  specified  num- 
ber of  hours  in  each  day  or  week  is  a  restriction  upon  the  right  to  con- 
tract for  employment. 

Constitutional  Law  —  Restriction  upon  Right  of  Females  to  Con- 
tract for  Labor. — A  statute  declaring  that  no  female  shall  be  em- 
ployed in  any  factory  or  workshop  more  than  eight  hours  in  any  one 
day,  or  forty-eight  hours  in  any  one  week,  is  an  attempted  infringe, 
ment  upon  the  constitutional  rights  of  the  employer  and  the  employee, 
and  must  therefore  be  adjudged  void  under  a  constitutional  provision 
to  the  effect  that  no  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  dne  process  of  law. 

Constitutional  Law. — Liberty  Includes  the  Right  to  Acquire  Pbof> 
KRTT,  and  that  means  and  includes  the  right  to  make  and  enforoa  con- 
tracts. 

Constitutional  Law — Right  to  Contract. — The  legislature  has  no  power 
to  prevent  persons  who  are  sui  juris  from  making  their  own  contracts^ 
nor  can  it  interfere  with  the  freedom  to  contract  between  workmen 
and  employers. 
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OoKBTmmoTf AL  Law.  —  Onb  is  Dkprivbd  of  Property  withih  the 
Mbaniko  oir  the  CoMSTrru<nov  if  he  is  deprhred  of  tho  right  to  m»k« 
reasonable  oontraots. 

CovsinvTiosAJU  Law — Fkbsonai.  Piuyii.EOES.— The  lagiakture  has  no 
right  to  deprive  one  class  of  persons  of  privileges  allowed  to  other  per* 
sons  ander  like  conditions. 

OowsTiTOTiONAL  Law — SPECIAL  pROHiBirTONs.  — A  Uiw  purporting  to  de- 
prive oa»  class  of  manufacturers  of  th«  right  to  employ  teniales  for 
more  tkaa  a  specified  number  of  hoon  per  day,  white  it  leave*  mana> 
faoturecs  of  other  classes  free  from  uxj  probibitioos  oa  this  subject, 
there  being  no  reason  why  the  prohibitions  should  apply  to  one  class 
rather  than  to  another,  is  void  because  it  is  an  arbitrary,  nnreasonabis 
discrimination. 

OoBsnTUTiOMAL  Law — The  Rioht  to  Make  CoNTRAOTa  is  Inherbrt  awd 
Ikaubnable. — Any  attempt  to  unreasonably  abridge  H  is  opposed  to 
the  conatitution. 

CoKariTUTiOMAL  Law— Po&ieE  Power,  LiauTATioif  upon. — Statutes  passed 
in  pursuance  of  the  police  power  must  have  some  relation  to  the  end 
sought  to  be  accomplished.  Where  the  ostensible  object  is  to  secure 
the  pnblie  comfort,  welfare,  and  safety  the  statute  must  appear  to  be 
adapted  to  that  end.  It  cannot  invade  the  rights  of  persona  and  prop> 
erty  under  the  guise  of  a  mere  pc^ce  regulation  when  such,  is  not  the 
effect. 

OoN8TErux»>MAL  Law.— A  WoMAS  19  ENTITLED  to  the  same  rights  under 
the  constitution  tot  make  contracts  with  reference  to  her  tabor  a*  are 
secured  thereby  to  men.  She  is  both  a  citizen  aud  a  person  within  the 
meaning  of  the  f onrteeuth  amendment  of  the  constitution  of  the  United 
States.  With  respect  to  an  occupation  not  unsuitable  to  her  sex  the 
legislature  cannot  declare  the  number  of  hours  per  day  or  week  in 
which  she  may  be  employed. 

CoNSTirCTIONAL  LaW.— If  A  STATUTE  INCLUDES  TwO   DISTINCT  SUBJEOTB, 

both  expressed  in  the  title,  the  whole  act  must  be  treated  as  void. 

Constitutional  Law.  —  Though  a  Constitutiow  Provide  that  Bills 
Making  Appropriations  for  the  pay  of  members  and  officers  of  the 
general  assembly  and  for  salaries  of  officers  of  the  government  shall 
contain  no  provision  on  any  other  subject,  a  statute  may  I>e  enacted 
regulating  the  manufacture  of  clothing,  wearing  apparel,  and  other 
articles,  and  making  an  appropriation  to  pay  the  expenses  and  salaries 
of  the  officers  required  to  perform  the  special  duties  required  by  such 
statute. 

Constitutional  Law,  Subject  of  a  Statute  not  Embraced  in  its  Titlr. 
A  statute  entitled,  "An  act  to  regulate  the  manufacture  of  clothing, 
wearing  apparel,  and  other  articles  in  this  state,  and  to  provide  for  the 
appointment  of  state  inspectors  to  enforce  the  same  and  to  make  appro- 
priations therefor,'*  and  which,  after  enacting  general  provisions  upon 
the  subject  of  the  manufacture  of  clothing,  appropriates  a  sum  of  money 
for  the  payment  of  the  salauries  of  inspectors  created  by  the  act,  con- 
tains a  subject  not  expressed  in  the  title  and  must  therefore  be  disre* 
garded  as  void  under  a  constitution  declaring  that,  **  No  act  hereafter 
passed  shall  embrace  more  than  one  subject  and  that  shall  be  a  nl>raced 
in  the  title,  but,  if  any  subject  shall  be  embraced  in  the  act  which  sfaaU 
not  be  embraced  in  the  title,  such  act  shall  be  void  only  as  to  so  maoli 
thereof  as  shall  he  so  expressed." 
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CoNsmruTioNAL  Law.— Thottoh  a  Part  aw  a  Stattjtb  is  UNOONsrira- 
TIONAL  the  remainder  will  not  be  declared  to  bennconstitntional  also,  if 
the  two  are  distinct  and  separable,  so  that  the  latter  may  stand  thongb 
the  former  becomes  of  no  effect. 

Mwan^  Kraus  &  Meyer,  for  the  plaintiff  in  error. 

Maurice  T.  Moloney,  attorney  general,  T.  J.  Scofield,  M.  L, 
Newell,  John  W.  Ela,  and  Andrew  Alex  Bruce,  for  the  people. 

*®*  Magruder,  J.  Upon  complaint  of  the  factory  inspec- 
tor appointed  under  the  law  hereinafter  named,  a  warrant 
was  issued  by  a  justice  of  the  peace  of  Cook  county  against 
plain tifif  in  error,  and,  upon  his  appearance  and  waiver  in 
writing  of  jury  trial,  a  trial  was  had  resulting  in  a  finding 
of  guilty,  and  the  imposition  of  a  fine  of  five  dollars,  and 
costs.  The  complaint  charged  that,  on  a  certain  day  in 
February,  1894,  plaintifif  in  error  employed  a  certain  adult 
female  of  the  age  of  more  than  eighteen  years  to  work  in  a 
factory  for  more  than  eight  hours  during  said  day.  The 
plaintiff  in  error  took  an  appeal  to  the  criminal  court  of  Cook 
county,  and  waived  a  jury,  and,  upon  trial  in  that  court 
before  the  judge  without  a  jury,  he  was  convicted  and  fined. 
The  case  is  brought  to  this  court  by  writ  of  error  for  the 
purpose  of  reviewing  such  judgment  of  the  criminal  court. 

*"'  Upon  the  trial  of  the  cause  the  defendant  below  sub- 
mitted written  propositions  to  be  held  as  law  in  the  decision 
of  the  case.  By  these  propositions  the  trial  court  was  asked 
to  hold,  that  the  act  of  the  legislature  of  Illinois,  entitled 
"An  act  to  regulate  the  manufacture  of  clothing,  wearing 
apparel,  and  other  articles  in  this  state,  and  to  provide  for 
the  appointment  of  state  inspectors  to  enforce  tlie  same,  and 
to  make  an  appropriation  therefor,"  approved  June  17,  1893 
(Laws,  1893,  p.  99),  and  each  and  every  section  thereof, 
is  illegal  and  void,  and  contrary  to  and  in  violation  of  the 
constitutions  of  Illinois  and  of  the  United  States.  The  court 
refused  all  of  the  propositions  so  submitted,  and  exception 
was  taken  by  the  defendant. 

The  present  prosecution,  as  is  conceded  by  counsel  on  both 
sides,  is  for  an  alleged  violation  of  section  5  of  said  act.  That 
section  is  as  follows:  "  No  female  shall  be  employed  in  any 
factory  or  workshop  more  than  eight  hours  in  any  one  day 
or  forty-eight  hours  in  any  one  week." 

*'  Factory"  or  "  workshop"  is  defined  in  section  7  of  the  act 
AS  follows:  "  The  words, '  manufacturing  establishment,' '  fao- 
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tory*  or  *  workshop/  wherever  used  in  this  act,  shall  bo 
construed  to  mean  any  place  where  goods  or  products  are 
manufactured  or  repaired,  cleaned  or  sorted,  in  whole  or  in 
part,  for  sale  or  for  wages." 

Punishment  for  violation  of  the  provisions  of  the  act  is 
provided  for  by  section  8  thereof  in  the  following  words: 
"Any  person,  firm,  or  corporation,  who  fails  to  comply  with 
any  provision  of  this  act,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall  be  fined  not  less 
than  three  dollars  nor  more  than  one  hundred  dollars  for 
each  offense." 

The  main  objection  urged  against  the  act,  and  that  to 
which  the  discussion  of  counsel  on  both  sides  is  chiefly  di- 
rected, relates  to  the  validity  of  section  5.  It  is  contended 
by  counsel  for  plaintiff  in  error,  that  that  section  *®'  is 
unconstitutional  as  imposing  unwarranted  restrictions  upon 
the  right  to  contract.  On  the  other  hand,  it  is  claimed  by 
counsel  for  the  people,  that  the  act  is  a  sanitary  provision 
and  justifiable  as  an  exercise  of  the  police  power  of  the 
state. 

Does  the  provision  in  question  restrict  the  right  to  con- 
tract? The  words,  "  no  female  shall  be  employed,"  import 
action  on  the  part  of  two  persons.  There  must  be  a  person 
who  does  the  act  of  employing  and  a  person  who  consents  to 
the  act  of  being  employed.  Webster  defines  employment  as 
rot  only  "  the  act  of  employing,"  but  "  also  the  state  of  being 
employed."  The  prohibition  of  the  statute  is,  therefore,  two- 
fold, first,  that  no  manufacturer,  or  proprietor  of  a  factory  or 
workshop,  shall  employ  any  female  therein  more  than  eight 
hours  in  one  day;  and,  second,  that  no  female  shall  consent 
to  be  so  employed.  It  thus  prohibits  employer  and  employee 
from  uniting  their  minds,  or  agreeing  upon  any  longer  serv- 
ice during  one  day  than  eight  hours.  In  other  words,  they 
are  prohibited,  the  one  from  contracting  to  employ,  and  the 
other  from  contracting  to  be  employed,  otherwise  than  as  di- 
rected. "To  be  *  employed '  in  any  thing  means  not  only  the 
act  of  doing  it  but  also  to  be  engaged  to  do  it;  to  be  under 
contract  or  orders  to  do  it":  United  States  v.  Morris,  14  Pet. 
464.  Hence,  a  direction,  that  a  person  shall  not  be  employed 
more  than  a  specified  number  of  hours  in  one  day,  is  at  the 
same  time  a  direction,  that  such  person  shall  not  be  under 
contract  to  work  for  more  than  a  specified  number  of  hours 
in  one  day.     It  follows,  that  section  5  does  limit  and  restrict 
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the  right  of  the  manufacturer  and  his  employee  to  contract 
with  each  other  in  reference  to  the  hours  of  labor. 

Is  the  restriction  thus  imposed  an  infringement  upon  the 
constitutional  rights  of  the  manufacturer  and  the  employee? 
Section  2  of  article  2  of  the  constitution  of  Illinois  provides 
that  "  no  person  shall  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law."  *•*  A  number  of  cases  have 
arisen  within  recent  years  in  which  the  courts  have  had 
occasion  to  consider  this  provision,  or  one  similar  to  it,  and 
its  meaning  has  been  quite  clearly  defined.  The  privilege  of 
contracting  is  both  a  liberty  and  property  right:  Frorer  v. 
People,  141  111.  171.  Liberty  includes  the  right  to  acquire 
property,  and  that  means  and  includes  the  right  to  make 
and  enforce  contracts:  State  v.  Loomis,  115  Mo.  307.  The 
right  to  use,  buy.  and  sell  property  and  contract  in  respect 
thereto  is  protected  by  the  constitution.  Labor  is  property, 
and  the  laborer  has  the  same  right  to  sell  his  labor,  and  to 
contract  with  reference  thereto,  as  has  any  other  property 
owner.  In  this  country  the  legislature  has  no  power  to  pre- 
vent persons  who  are  sui  juris  from  making  their  own  con- 
tracts, nor  can  it  interfere  with  the  freedom  of  contract 
between  the  workman  and  the  employer.  The  right  to  labor 
or  employ  labor,  and  make  contracts  in  respect  thereto  upon 
such  terms  as  may  be  agreed  upon  between  the  parties,  is 
included  in  the  constitutional  guaranty  above  quoted:  State 
V.  Goodwill,  33  W.  Va.  179;  25  Am.  St.  Rep.  863;  Godcharles 
V.  Wigeman,  113  Pa.  St.  431;  Braceville  Coal  Co.  v.  People, 
147  111.  66;  37  Am.  St.  Rep.  206.  The  protection  of  property 
is  one  of  the  objects  for  which  free  governments  are  insti- 
tuted among  men:  Const,  art.  2,  sec.  1.  The  right  to  acquire, 
possess,  and  protect  property  includes  the  right  to  make  rea- 
sonable contracts:  Commonwealth  v.  Perry,  155  Mass.  117; 
31  Am.  St.  Rep.  533.  And  when  an  owner  is  deprived  of 
one  of  the  attributes  of  property,  like  the  right  to  make 
contracts,  he  is  deprived  of  his  property  within  the  meaning 
of  the  constitution:  Matter  of  Application  of  Jacobs,  98  N.  Y. 
98;  50  Am.  Rep.  636.  The  fundamental  rights  of  English- 
men, brought  to  this  country  by  its  original  settlers  and 
wrested  from  time  to  time  in  the  progress  of  history  from 
the  sovereigns  of  the  English  nation,  have  been  reduced  by 
Blackstone  to  three  principal  or  primary  articles:  "The  right 
of  personal  security,  the  right  of  personal  liberty,  and  the 
right  of  private  property":  1  Blackstone's  Commentaries  *•• 
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marg.  p.  129.  The  right  to  contract  is  the  only  way  hy 
which  a  person  can  rightfully  acquire  property  by  his  own 
labor.  "  Of  all  the  '  rights  of  persons '  it  is  the  most  essential 
to  human  happiness*':  Leep  y.  St.  Louis  etc.  Ry.  Co.,  58  Ark. 
407;  41  Am.  St.  Rep.  109. 

This  right  to  contract,  which  is  thus  included  in  the  funda- 
mental rights  of  liberty  and  property,  cannot  be  taken  away 
"without  due  process  of  law."  The  words  "due  process  of 
law"  have  been  held  to  be  synonymous  with  the  words  "  law 
of  the  land":  State  v.  LoomiSy  115  Mo.  307;  Frorer  v.  People, 
141  111.  171.  Blackstone  says:  "The  third  absolute  right, 
inherent  in  every  Englishman,  is  that  of  property,  which  con- 
sists in  the  free  use,  enjoyment,  and  disposal  of  all  his  acqui- 
sitions, without  any  control  or  diminution,  save  only  by  the 
laws  of  the  land":  1  Blackstone's  Commentaries,  138;  Ex 
parte  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636.  The  "law  of 
the  land  "  is  "  general  public  law  binding  upon  all  the  mem- 
bers of  the  community,  under  all  circumstances,  and  not  par- 
tial or  private  laws,  affecting  the  rights  of  private  individuals 
or  classes  of  individuals":  Millett  v.  People,  117  111.  294;  67 
Am.  Rep.  869.  The  "  law  of  the  land  "  is  the  opposite  of 
"  arbitrary,  unequal,  and  partial  legislation":  State  v.  Loomis, 
115  Mo.  307.  The  legislature  has  no  right  to  deprive  one 
class  of  persons  of  privileges  allowed  to  other  persons  under 
like  conditions.  The  man  who  is  forbidden  to  acquire  and 
enjoy  property  in  the  same  manner  in  which  the  rest  of  the 
community  is  permitted  to  acquire  and  enjoy  it  is  deprived 
of  liberty  in  particulars  of  primary  importance  to  his  pursuit 
of  happiness.  If  one  man  is  denied  the  right  to  contract  as 
he  has  hitherto  done  under  the  law,  and  as  others  are  still 
allowed  to  do  by  the  law,  he  is  deprived  of  both  liberty  and 
property  to  the  extent  to  which  he  is  thus  deprived  of  such 
right.  In  line  with  these  principles  it  has  been  held  that  it 
is  not  competent,  under  the  constitution,  for  the  legislature 
to  single  out  owners  and  employers  of  a  particular  class,  and 
provide  that  they  shall  bear  burdens  not  imposed  on  *•• 
other  owners  of  property  or  employers  of  labor,  and  prohibit 
them  from  making  contracts  wiiich  other  owners  or  employ- 
ers are  permitted  to  make:  Millett  v.  People,  117  111.  294;  57 
Am.  Rep.  869;  Frorer  v.  People,  141  111.  171;  Ramsey  v.  Peo- 
ple, 142  111.  380. 

We  are  not  unmindful  that  the  right  to  contract  may  be 
subject  to  limitations  growing  out  of  the  duties  which  the 
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individual  owes  to  society,  to  the  puhh'c,  or  to  the  government. 
These  limitations  are  sometimes  imposed  by  the  obligation 
to  so  use  one's  own  as  not  to  injure  another  by  the  character 
of  property  as  affected  with  a  public  interest  or  devoted  to  a 
public  use,  by  the  demands  of  public  policy  or  the  necessity 
of  protecting  the  public  from  fraud  or  injury,  by  the  want  of 
capacity,  by  the  needs  of  the  necessitous  borrower  as  against 
the  demands  of  the  extortionate  lender.  But  the  power  of 
the  legislature  to  thus  limit  the  right  to  contract  must  rest 
upon  some  reasonable  basis,  and  cannot  be  arbitrarily  exer- 
cised. It  has  been  said  that  such  power  is  based  in  every 
case  on  some  condition,  and  not  on  the  absolute  right  to 
control.  Where  legislative  enactments,  which  operate  upon 
classes  of  individuals  only,  have  been  held  to  be  valid  it  has 
been  where  the  classification  was  reasonable,  and  not  arbi- 
trary: Leep  V.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  407;  41  Am, 
St.  Rep.  109;  State  v.  Loomis,  115  Mo.  37. 

Applying  these  principles  to  the  consideration  of  section 
5  we  are  led  irresistibly  to  the  conclusion  that  it  is  an  un- 
constitutional and  void  enactment.  While  some  of  the  lan- 
guage of  the  act  is  broad  enough  to  embrace  within  its  terms 
the  manufacture  of  all  kinds  of  goods  or  products,  other  pro- 
visions are  limited  to  the  manufacture  of  "coats,  vests,  trou- 
sers, kneepants,  overalls,  cloaks,  shirts,  ladies'  waists,  purses, 
feathers,  artificial  flovyers,  or  cigars,  or  any  wearing  apparel 
of  any  kind  whatsoever."  The  act  is  entitled  "An  aot  to 
regulate  the  manufacture  of  clothing,  wearing  apparel,  and 
other  articles,"  etc.  Under  the  rule  of  construction  heretofore 
**''  laid  down  by  this  court,  that  general  and  specific  words, 
which  are  capable  of  an  analogous  meaning,  being  associ- 
ated together,  take  color  from  each  other,  so  that  the  general 
words  are  restricted  to  a  sense  analogous  to  the  less  general, 
it  would  seem  that  the  general  words,  "  and  other  articles," 
should  be  restricted  to  a  meaning  analogous  to  the  meaning 
of  the  words  "clothing,  wearing  apparel,"  and,  consequently, 
that  they  would  only  embrace  articles  of  the  same  kind  as 
those  expressly  enumerated:  First  Nat.  Bank  v.  Adam,  138 
111.  483;  Misch  v.  Russell,  136  111.  22.  But  whether  this  is 
so  or  not,  we  are  inclined  to  regard  the  act  as  one  which  is 
partial  and  discriminating  in  its  character.  If  it  be  con- 
strued as  applying  only  to  manufacturers  of  clothing,  wear- 
ing apparel,  and  articles  of  a  similar  nature,  we  can  see  no 

reasonable  ground  for  prohibiting  such  manufacturers  and 
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their  employees  from  contracting  for  more  than  eight  hours 
of  work  in  one  day,  while  other  manufacturers  and  tlieir 
employees  are  not  forbidden  to  so  contract.  If  the  act  be 
construed  as  applying  to  manufacturers  of  all  kinds  of  prod- 
ucts, there  is  no  good  reason  Avhy  the  prohibition  should  be 
directed  against  manufacturers  and  their  employees,  and  not 
against  merchants,  or  builders,  or  contractors,  or  carriers,  or 
farmers,  or  persons  engaged  in  other  branches  of  industry, 
and  their  employees  therein.  Women  employed  by  manu- 
facturers are  forbidden  by  section  5  to  make  contracts  to 
labor  longer  than  eight  hours  in  a  day,  while  women  em- 
ployed as  saleswomen  in  stores,  or  as  domestic  servants,  or 
as  book-keepers,  or  stenographers,  or  typewriters,  or  in  laun- 
dries, or  other  occupations  not  embraced  under  the  head  of 
manufacturing,  are  at  liberty  to  contract  for  as  many  hours 
of  labor  in  a  day  as  they  choose.  The  manner  in  which  the 
section  thus  discriminates  against  one  class  of  employers  and 
employees  and  in  favor  of  all  others  places  it  in  opposition 
to  the  constitutional  guaranties  hereinbefore  discussed,  and 
so  renders  it  invalid. 

•®**  But,  aside  from  its  partial  and  discriminating  charac- 
ter, this  enactment  is  a  purely  arbitrary  restriction  upon  the 
fundamental  right  of  the  citizen  to  control  his  or  her  own 
time  and  faculties.  It  substitutes  the  judgment  of  the  legis- 
lature for  the  judgment  of  the  employer  and  employee  in  a 
matter  about  which  they  are  competent  to  agree  with  each 
other.  It  assumes  to  dictate  to  what  extent  the  capacity  to 
labor  may  be  exercised  by  the  employee,  and  takes  away  the 
right  of  private  judgment  as  to  the  amount  and  duration  of 
the  labor  to  be  put  forth  in  a  specified  period.  When  the 
legislature  thus  undertakes  to  impose  an  unreasonable  and 
unnecessary  burden  upon  any  one  citizen  or  class  of  citizens, 
it  transcends  the  authority  intrusted  to  it  by  the  constitu- 
tion, even  though  it  imposes  the  same  burden  upon  all  other 
citizens  or  classes  of  citizens.  General  laws  may  be  as  tyran- 
nical as  partial  laws.  A  distinguished  writer  upon  constitu- 
tional limitations  has  said,  that  general  rules  may  sometimes 
be  as  obnoxious  as  special,  if  they  operate  to  deprive  indi- 
vidual citizens  of  vested  rights,  and  that,  while  every  man 
has  a  right  to  require  that  his  own  controversies  shall  be 
judged  by  the  same  rules  which  are  applied  in  the  contro- 
versies of  his  neighbors,  the  whole  community  is  also  en- 
titled, at  all  times,  to  demand  the  protection  of  the  ancient 
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principles  which  shield  private  rights  against  arbitrary  inter- 
ference, even  though  such  interference  may  be  under  a  rule 
impartial  in  its  operation:  Cooley  on  Constitutional  Limita- 
tions, 5th  ed.,  top  p.  434,  marg.  p.  355;  Bank  of  Columbia  v. 
Okely,  4  Wheat.  235.  Section  1  of  article  2  of  the  constitu- 
tion of  Illinois  provides  as  follows:  "All  men  are  by  nature 
free  and  independent,  and  have  certain  inherent  and  inalien- 
able rights;  among  these  are  life,  liberty,  and  the  pursuit  of 
happiness.  To  secure  these  rights  and  the  protection  of 
property,  governments  are  instituted  among  men,  deriving 
their  just  powers  from  the  consent  of  the  governed."  Lib- 
erty, as  has  already  been  stated,  includes  the  right  *®*  to 
make  contracts,  as  well  with  reference  to  the  amount  and 
duration  of  labor  to  be  performed,  as  concerning  any  other 
lawful  matter.  Hence,  the  right  to  make  contracts  is  an 
inherent  and  inalienable  one,  and  any  attempt  to  unreason- 
ably abridge  it  is  opposed  to  the  constitution.  As  was  aptly 
said  in  Leep  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  407,  41  Am. 
St.  Rep.  109:  "Where  the  subject  of  contract  is  purely  and 
exclusively  private,  unaffected  by  any  public  interest  or  duty 
to  person,  to  society,  or  government,  and  the  parties  are 
capable  of  contracting,  there  is  no  condition  existing  upon 
which  the  legislature  can  interfere  for  the  purpose  of  pro- 
hibiting the  contract,  or  controlling  the  terms  thereof." 

An  instance  of  the  care  with  which  this  right  to  contract 
has  been  guarded  may  be  found  in  chapter  48  of  the  Revised 
Statutes  of  this  state,  where  an  act,  passed  in  1867,  makes 
eight  hours  of  labor  in  certain  employments  a  legal  day's 
work,  "  where  there  is  no  special  contract  or  agreement  to 
the  contrary"  ;  and  the  second  section  of  which  act  contains 
the  following  provision:  "  Nor  sliall  any  person  be  prevented 
by  any  thing  herein  contained  from  working  as  many  hours 
overtime  or  extra  hours  as  he  or  she  may  agree." 

In  Ex  parte  Kuhack,  85  Cal.  274,  20  Am.  St.  Rep.  226,  an 
ordinance  of  the  city  of  Los  Angeles,  making  it  a  misde- 
meanor for  any  contractor  to  employ  any  person  to  work 
more  than  eight  hours  a  day  where  the  work  was  to  be  per- 
formed under  any  contract  with  the  city,  was  held  to  be  un- 
constitutional and  void,  the  supreme  court  of  California  there 
saying:  "  It  is  claimed  in  support  of  the  petition  that  this 
ordinance  was  unconstitutional  and  void.  We  think  this 
objection  is  well  taken.  It  is  simply  an  attempt  to  prevent 
certain  parties  from  employing  others  in  a  lawful  busiuesa 
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and  paying  them  for  their  services,  and  is  a  direct  infringe- 
ment of  the  riglit  of  such  persons  to  make  and  enforce  their 
contracts.  If  the  services  to  be  performed  were  unlawful  or 
against  public  policy,  or  the  employment  were  such  as  might 
be  unfit  for  certain  persons,  **'*  as,  for  example,  females  or 
infants,  the  ordinance  might  be  upheld  as  a  sanitary  or 
police  regulation;  but  we  cannot  conceive  of  any  theory 
upon  which  a  city  could  be  justified  in  making  it  a  misde- 
meanor for  one  of  its  citizens  to  contract  with  another  for 
services  to  be  rendered,  because  the  contract  is  that  he  shall 
work  more  than  a  limited  number  of  hours  per  day."  la 
the  case  of  Low  v.  Rees  Printing  Co.j  41  Neb.  127,  43  Am. 
St.  Rep  670,  an  act  of  the  legislature  of  that  state,  providing 
that  eight  hours  shall  constitute  a  legal  day's  work  for  all 
classes  of  mechanics,  servants,  and  laborers  throughout  the 
state,  excepting  those  engaged  in  farm  and  domestic  labor, 
and  making  violation  of  the  provision  a  misdemeanor,  was 
held  to  be  unconstitutional  and  void,  both  as  being  special 
legislation,  and  as  attempting  to  prevent  persons,  legally 
competent  to  enter  into  contracts,  from  making  their  own 
contracts. 

But  it  is  claimed  on  behalf  of  defendant  in  error,  that  this 
section  can  be  sustained  as  an  exercise  of  the  police  power 
of  the  state.  The  police  power  of  the  state  is  that  power 
which  enables  it  to  promote  the  health,  comfort,  safety,  and 
welfare  of  society.  It  is  very  broad  and  far  reaching,  but  is 
not  without  its  limitations.  Legislative  acts  passed  in  pur- 
suance of  it  must  not  be  in  conflict  with  the  constitution, 
and  must  have  some  relation  to  the  ends  sought  to  be  accom- 
plished; that  is  to  say,  to  the  comfort,  welfare,  or  safety  of 
society.  Where  the  ostensible  object  of  an  enactment  is  to 
secure  the  public  comfort,  welfare,  or  safety  it  must  appear 
to  be  adapted  to  that  end;  it  cannot  invade  the  rights  of  per- 
son and  property  under  the  guise  of  a  mere  police  regulation, 
when  it  is  not  such  in  fact;  and,  where  such  an  act  takes 
away  the  property  of  a  citizen  or  interferes  witli  his  personal 
liberty,  it  is  tlie  province  of  the  courts  to  determine  whether 
it  is  really  an  appropriate  measure  for  the  promotion  of  the 
comfort,  safety,  and  welfare  of  society:  ***  Lake  View  v. 
Rosehill  Cem.  Co.,  70  111.  191;  22  Am.  Rep.  71;  In  re  Jacobs, 
98  N.  Y.  98;  50  Am.  Rep.  636;  People  v.  Gillson,  109  N.  Y. 
889;  4  Am.  St.  Rep.  465. 

There  is  nothing  in  the  title  of  tiie  act  of  1893  to  indicate, 
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that  it  is  a  sanitary  measure.  The  first  three  sections  con- 
tain provisions  for  keeping  workshops  in  a  cleanly  state  and 
for  inspection  to  ascertain  whether  they  are  so  kept.  But 
there  is  nothing  in  the  nature  of  the  employment  contem- 
plated by  the  act  which  is  in  itself  unhealthy,  or  unlawful,  or 
injurious  to  the  public  morals  or  welfare.  Laws  restraining 
the  sale  and  use  of  opium  and  intoxicating  liquor  have  been 
sustained  as  valid  under  the  police  power:  Ah  Lim  v.  Terri- 
tory,  1  Wash.  156;  Mugler  v.  Kansas,  123  U.  S.  623.  Un- 
doubtedly, the  public  health,  welfare,  and  safety  may  be 
endangered  by  the  general  use  of  opium  and  intoxicating 
drinks.  But  it  cannot  be  said  that  the  same  consequences 
are  likely  to  flow  from  the  manufacture  of  clothing,  wearing 
apparel,  and  other  similar  articles.  "The  manufacture  of 
cloth  is  an  important  industry,  essential  to  the  welfare  of  the 
community":  Covimonwenlth  y.  Perry,  155  Mass.  117;  31  Am. 
St.  Rep.  533.  We  are  not  aware  that  the  preparation  and 
mnnufacture  of  tobacco  into  cigars  is  dangerous  to  the  pub- 
lic health;  In  re  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636. 

It  is  not  the  nature  of  the  things  done  but  the  sex  of  the 
persons  doing  them  which  is  made  the  basis  of  the  claim 
that  the  act  is  a  measure  for  the  promotion  of  the  public 
health.  It  is  sought  to  sustain  the  act  as  an  exercise  of  the 
police  power  upon  the  alleged  ground,  that  it  is  designed  to 
protect  woman  on  account  of  her  sex  and  physique.  It  will 
not  be  denied,  that  woman  is  entitled  to  the  same  rights, 
under  the  constitution,  to  make  contracts  with  reference  to 
her  labor  as  are  secured  thereby  to  men.  The  first  section 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States  provides:  "No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens- 
of  the  United  States,  nor  shall  any  state  deprive  any  person 
of  ***  life,  liberty,  or  property  without  due  process  of  law, 
nor  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  law."  It  has  been  held  that  a  woman  is  both 
a  "citizen"  and  a  "person"  within  the  meaning  of  this  sec- 
tion: Minor  v.  Happersett,  21  Wall.  162.  The  privileges  and 
immunities  here  referred  to  are,  in  general,  "  protection  by 
the  government,  with  the  right  to  acquire  and  possess  pro{> 
erty  of  every  kind,  and  to  pursue  and  obtain  happiness  and 
safety,  subject,  nevertlieless,  to  such  restraints  as  the  gov- 
ernment may  prescribe  for  the  general  good  of  the  whole": 
Slaughterhouse  cases,  16  Wall.  36.     As  a  citizen,  woman  has 
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the  right  to  acquire  and  possess  property  of  every  kind.  As 
a  "person,"  she  has  the  right  to  claim  the  benefit  of  the  con- 
stitutional provision  that  she  shall  not  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law.  Involved 
in  these  rights  thus  guaranteed  to  her  is  the  right  to  maka 
and  enforce  contracts.  The  law  accords  to  her,  as  to  every 
other  citizen,  the  natural  right  to  gain  a  livelihood  by  intelli- 
gence, honesty,  and  industry  in  the  arts,  the  sciences,  the 
professions,  or  other  vocations.  Before  the  law,  her  right  to 
a  choice  of  vocations  cannot  be  said  to  be  denied  or  abridged 
on  account  of  sex:  In  re  Leach,  134  Ind.  665. 

The  tendency  of  legislation  in  this  state  has  been  to  recog- 
nize the  rights  of  woman  in  the  particulars  here  specified. 
The  act  of  1867,  as  above  quoted,  by  the  use  of  the  words^ 
"  he  or  she,"  plainly  declares  that  no  woman  shall  be  pre- 
vented  by  any  thing  therein  contained  from  working  as  many 
hours  overtime  or  extra  hours  as  she  may  agree;  and  thereby 
recognizes  her  right  to  contract  for  more  than  eight  hours  of 
work  in  one  day.  An  act  approved  March  22,  1872,  entitled 
"An  act  to  secure  freedom  in  tlie  selection  of  an  occupation," 
etc.,  provides  that  "  no  person  shall  be  precluded  or  debarred 
from  any  occupation,  profession,  or  employment  (except  mili- 
tary) on  account  of  sex":  1  Starr  &  Curtis'  Annotated  Stat- 
utes, 1056.  **'  The  Married  Woman's  Act  of  1874  authorizes 
a  married  woman  to  sue  and  be  sued  without  joining  her  1ms- 
band,  and  provides  that  contracts  may  be  made  and  liabilities 
incurred  by  her  and  enforced  against  her  to  the  same  extent 
and  in  the  same  manner  as  if  she  were  unmarried,  and  that 
she  may  receive,  use,  and  possess  her  own  earnings,  and  sue 
for  the  same  in  her  own  name,  free  from  the  interference  of 
her  husband  or  his  creditors:  111.  Rev.  Stats.,  ch.  68,  sees.  1^ 
6,7. 

Section  5  of  the  act  of  1893  is  broad  enough  to  include 
married  women  and  adult  single  women  as  well  as  minors. 
As  a  general  thing  it  is  the  province  of  the  legislature  ta 
determine  what  regulations  are  necessary  to  protect  the  pub- 
lic health  and  secure  the  public  safety  and  welfare.  But 
inasmuch  as  sex  is  no  bar,  under  the  constitution  and  the 
law,  to  the  endowment  of  woman  with  the  fundamental  and 
inalienable  rights  of  liberty  and  property  which  include  the 
right  to  make  her  own  contracts,  the  mere  fact  of  sex  will  not 
justify  tlie  legislature  in  putting  forth  the  police  power  of  the 
state  for  the  purpose  of  limiting  her  exercise  of  ihose  rights^ 
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unless  the  courts  are  able  to  see  that  there  is  some  fair,  just, 
and  reasonable  connection  between  such  limitation  and  the 
public  health,  safety,  or  welfare  proposed  to  be  secured  by  it: 
People  V.  Gilhon,  109  N.  Y.  389;  4  Am.  St.  Rep.  465. 

Counsel  for  the  people  refer  to  statements  in  the  text-books, 
recognizing  the  propriety  of  regulations  which  forbid  women 
to  engage  in  certain  kinds  of  work  altogether.  Thus,  it  is 
said  in  Cooley  on  Constitutional  Limitations,  that  "some 
employments  ....  may  be  admissible  for  males  and  im- 
proper for  females,  and  regulations,  recognizing  the  impro- 
priety and  forbidding  women  engaging  in  them,  would  be 
open  to  no  reasonable  objection":  5th  ed.  745.  Attention 
is  also  called  to  the  above-mentioned  act  of  March  22, 
1872,  which  makes  an  exception  of  military  service,  and  pro- 
vides that  nothing  in  the  act  shall  be  construed  as  requiring 
any  female  to  '^*  work  on  streets,  or  roads,  or  serve  on 
juries.  But,  without  stopping  to  comment  upon  measures  of 
this  character,  it  is  sufficient  to  say  that  what  is  said  in  refer- 
ence to  them  has  no  application  to  the  act  of  1898.  That  act 
is  not  based  upon  the  theory  that  the  manufacture  of  clotli- 
ing,  wearing  apparel,  and  other  articles  is  an  improper  occu- 
pation for  women  to  be  engaged  in.  It  does  not  inhibit  their 
employment  in  factories  or  workshops.  On  the  contrary,  it 
recognizes  such  places  as  proper  for  them  to  work  in  by  per- 
mitting their  labor  therein  during  eight  hours  of  each  day. 
The  question  here  is  not  whether  a  particular  employment  is 
a  proper  one  for  the  use  of  female  labor,  but  the  question  is 
whether,  in  an  employment  which  is  conceded  to  be  lawful 
in  itself  and  suitable  for  women  to  engage  in,  she  shall  be 
depi'ived  of  the  right  to  determine  for  herself  how  many  hours 
she  can  and  may  work  during  each  day.  There  is  no  reason- 
able ground — at  least  none  which  has  been  made  manifest  to 
us  in  the  arguments  of  counsel — for  fixing  upon  eight  hours 
in  one  day  as  the  limit  within  which  woman  can  work  with- 
out injury  to  her  physique,  and  beyond  which,  if  she  work, 
injury  will  necessarily  follow.  But  the  police  power  of  the 
state  can  only  be  permitted  to  limit  or  abridge  such  a  funda- 
mental right  as  the  right  to  make  contracts,  when  the  exer- 
cise of  such  power  is  necessary  to  promote  the  health,  comfort, 
welfare,  or  safety  of  society  or  the  public;  and  it  is  question- 
able whether  it  can  be  exercised  to  prevent  injury  to  the  indi- 
vidual engaged  in  a  particular  calling.  The  court  of  appeals 
of  New  York,  in  passing  upon  the  validity  of  au  act  "to  im- 
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prove  the  public  health  by  prohibiting  the  manufacture  of 
cigars  and  preparation  of  tobacco  in  any  form  in  tenement 
houses,"  etc.,  has  said:  "To  justify  this  law  it  would  not  be 
Bufficient  that  the  use  of  tobacco  may  be  injurious  to  some 
persons,  or  that  its  manipulation  may  be  injurious  to  those 
who  are  engaged  in  its  preparation  and  manufacture;  but  it 
would  have  to  be  injurious  to  the  public  ***  health":  In  re 
Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636.  Tiedeman,  in  his 
work  on  Limitations  of  Police  Power,. says:  "  In  so  far  as  the 
employment  of  a  certain  class  in  a  particular  occupation  may 
threaten  or  inflict  damage  upon  the  public  or  third  persons, 
there  can  be  no  doubt  as  to  the  constitutionality  of  any  stat- 
ute which  prohibits  their  prosecution  of  that  trade.  But  it 
is  questionable,  except  in  the  case  of  minors,  whether  the 
prohibition  can  rest  upon  the  claim  that  the  employment  will 
prove  hurtful  to  them There  can  be  no  more  justifi- 
cation for  the  prohibition  of  the  prosecution  of  certain  call- 
ings by  women,  because  the  employment  will  prove  hurtful 
to  themselves,  than  it  would  be  for  the  State  to  prohibit  men 
from  working  in  the  manufacture  of  white  lead  because  they 
are  apt  to  contract  lead  poisoning,  or  to  prohibit  occupation 
in  certain  parts  of  iron  smelting  works,  because  the  lives  of 
the  men  so  engaged  are  materially  shortened":  Sec.  86. 

We  are  also  referred  to  statements  made  in  some  of  the 
text-books  to  the  effect  that  the  legislature  may  limit  the 
hours  of  labor  of  women  in  manufacturing  establishments: 
Parker  &  Worthington's  Public  Health  and  Safety,  sec.  260; 
18  Am.  &  Eng.  Ency.  of  Law,  753,  These  statements  appear 
to  be  based  entirely  upon  the  decision  of  the  supreme  court 
of  Massachusetts  in  Commonwealth  v.  Hamilton  Mfg.  Co.,  120 
Mass.  383.  There  it  was  held  that  an  act,  providing  that  no 
woman  over  the  age  of  eighteen  years  should  be  employed  by 
any  person,  firm,  or  corporation  in  any  manufacturing  estab- 
lishment more  than  ten  hours  in  any  one  day,  was  valid. 
But,  under  the  constitution  of  Massachusetts  (art.  4,  sec.  1), 
the  legislature  has  power  to  ordain  all  manner  of  wholesome 
and  reasonable  statutes,  with  or  without  penalties,  not  repug- 
nant to  the  constitution,  "as  they  siiall  judge  to  be  for  the 
good  and  welfare  of  the  commonwealth,  and  for  the  govern- 
ing and  ordering  thereof,  and  of  the  subjects  of  the  sanie." 
The  decision  referred  to  was  evidently  made  in  view  of  the 
large  discretion  so  **®  vested  in  the  legislative  branch  of  the 
government;  and  it  was  said  that  the  act  might  be  main- 
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tained  as  a  health  or  police  regulation,  because  the  legisla- 
ture deemed  the  employment  of  manufacturing  dangerous  to 
health.  But  the  Massachusetts  case  is  not  in  line  with  the 
current  of  authority,  as  it  assumes  that  the  police  power  is 
practically  without  limitation.  As  has  already  been  stated, 
the  legislature  cannot  so  use  that  power  as  to  invade  the  fun- 
damental rights  of  the  citizen,  and  it  is  for  the  courts  to  de- 
cide whether  a  measure,  which  assumes  to  have  been  passed 
in  the  interest  of  the  public  health,  really  "  relates  to  and 
is  convenient  and  appropriate  to  promote  the  public  health": 
In  re  Jacobs,  98  N.  Y.  98;  50  Am.  Rep.  636;  People  v.  Gillson, 
109  N.  Y.  389;  4  Am.  St.  Rep.  465.  We  said  in  Lake  View 
V.  Eosehill  Cem.  Co.,  70  111.  191,  22  Am.  Rep.  71:  "As  a  gen- 
eral  proposition  it  may  be  stated  it  is  the  province  of  the 
lawmaking  power  to  determine  when  the  exigency  exists 
calling  into  exercise  this  power.  What  are  the  subjects  of 
its  exercise  is  clearly  a  judicial  question."  The  reasoning  of 
the  opinion  in  the  Massachusetts  case  cited  does  not  seem  to 
us  to  be  sound.  It  assumes  that  there  is  no  infringement  upon 
the  employer's  right  to  contract,  because  he  may  employ  as 
many  persons  or  as  much  labor  as  he  chooses,  nor  upon  the 
employee's  right  to  contract,  because  she  may  labor  as  many 
hours  as  she  chooses  in  some  other  occupation  than  that  speci- 
fied in  the  statute.  This  is  a  begging  of  the  question.  The 
right  to  contract  would  be  valueless,  if  it  could  not  be  exercised 
with  reference  to  the  particular  subject  matter  in  hand.  If  its 
exercise  is  forbidden  between  two  persons  competent  to  con- 
tract and  concerning  a  lawful  subject  of  contract  it  is  none 
the  less  abridged  because  other  persons  may  be  permitted  to 
contract,  or  because  the  same  persons  may  be  at  liberty  to 
contract  about  some  other  matter. 

We  cannot  more  appropriately  close  the  discussion  of  this 
branch  of  the  case  than  by  quoting  and  adopting  as  our  own 
the  following  words  of  the  New  York  court  of  **''  appeals  in 
In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636:  "When  a  health 
law  is  challenged  in  the  courts  as  unconstitutional,  on  the 
ground  that  it  arbitrarily  interferes  with  personal  liberty  and 
private  property  without  due  process  of  law,  the  courts  must 
be  able  to  see  that  it  has  at  least  in  fact  some  relation  to  the 
public  health,  that  the  public  health  is  the  end  actually 
aimed  at,  and  that  it  is  appropriate  and  adapted  to  that  end. 
This  we  have  not  been  able  to  see  in  this  law  (section),  and 
we  must,  therefore,  pronounce  it  unconstitutional  and  void. 
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In  reaching  this  conclusion  we  have  not  been  unmindful  that 
the  power  which  courts  possess  to  condemn  legislative  acts 
which  are  in  conflict  with  the  supreme  law  should  be  exer- 
cised with  great  caution  and  even  with  reluctance.  But  as 
■aid  by  Chancellor  Kent  (1  Kent's  Commentaries,  450),  'It  is 
only  by  the  free  exercise  of  this  power  that  courts  of  justice 
are  enabled  to  repel  assaults  and  to  protect  every  part  of  the 
government  and  every  member  of  the  community  from  undue 
and  destructive  innovations  upon  their  charter  rights.'  " 

It  is  furthermore  contended  by  plaintiff  in  error  that  the 
act  of  1893  is  void  upon  the  alleged  ground  that  it  contains 
two  distinct  subjects,  and  that  both  of  these  are  expressed 
in  the  title.  The  two  constitutional  provisions  which  are 
invoked  in  favor  of  this  position  are  sections  13  and  16  of 
article  4.  Section  13  is  as  follows:  "No  act  hereafter  passed 
shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title.  But,  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be  so 
expressed."  Section  16  is  as  follows:  "The  general  assem- 
bly shall  make  no  appropriation  of  money  out  of  the  treasury 
in  any  private  law.  Bills  making  appropriations  for  the  pay 
of  members  and  officers  of  the  general  assembly,  and  for  the 
salaries  of  the  officers  of  the  government,  shall  contain  no 
provision  on  any  other  subject." 

***  The  two  subjects,  alleged  to  be  contained  in  the  act 
and  expressed  in  its  title,  are:  1.  The  general  subject  of  reg- 
ulating the  manufacture  of  clothing,  wearing  apparel,  and 
other  articles,  including  the  requirements  as  to  cleanliness, 
inspection,  employment  of  minors,  keeping  of  registers  of 
names,  ages,  residences,  etc.,  appointment  of  inspectors,  fixing 
their  salaries,  duties,  terms  of  office,  etc;  and  2.  The  appro- 
priation of  money  for  the  payment  of  tlie  salaries  of  the 
inspectors.  Section  9  of  the  act  provides  that  "the  governor 
shall,  upon  the  taking  eff'ect  of  this  act,  appoint  a  factory 
inspector,  at  a  salary  of  $1,500  per  annum,  an  assistant  fac- 
tory inspector,  at  a  salary  of  $1,000  per  annum,  and  ten 
deputy  factory  inspectors,  of  whom  five  shall  be  women,  at 
a  salary  of  $750  per  annum  each.  The  term  of  office  of  the 
factory  inspector  shall  be  four  years,  and  the  assistant  factory 
inspector  and  the  deputy  factory  inspectors  shall  hold  office 
during  good  behavior.  Said  inspector,  assistant  inspector, 
and  deputy  inspectors  shall  be  empowered  to  visit  and  in- 
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spect,  at  all  reasonable  hours,  and  as  often  as  practicable, 
the  workshops,  factories,  and  manufacturing  establishments 
in  this  state  where  the  manufacture  of  goods  is  carried  on, 
and  the  inspectors  shall  report,  in  writing,  to  the  governor, 
on  the  fifteenth  day  of  December,  annually,  the  result  of  their 
inspections  and  investigation,  together  with  such  other  in- 
formation and  recommendations  as  they  may  deem  proper; 
and  said  inspectors  shall  make  a  special  investigation  into 
alleged  abuses  in  any  of  such  workshops  whenever  the  gov- 
ernor shall  so  direct,  and  report  the  result  of  the  same  to  the 
governor.  It  shall  also  be  the  duty  of  said  inspector  to 
enforce  the  provisions  of  this  act,  and  to  prosecute  all  viola- 
tions of  the  same  before  any  magistrate  or  any  court  of  com- 
petent jurisdiction  in  the  state."  Section  10  provides  "that 
the  following  named  sums,  or  so  much  thereof  as  may  bo 
necessary,  respectively,  for  the  purposes  hereinafter  named, 
be  and  are  hereby  appropriated:  1.  ***  $20,000  for  the  sala- 
ries of  inspector,  assistant  inspector,  and  the  ten  deputy  fac- 
tory inspectors,  as  hereinbefore  provided;  2.  The  sum  of 
$8,000  to  defray  traveling  expenses  and  other  necessary  ex- 
penses incurred  by  said  inspector,  assistant  factory  inspector, 
or  deputy  inspectors  while  engaged  in  the  performance  of 
their  duties,  not  to  exceed  $4,000  in  any  one  year." 

The  general  rule  is  that,  wliere  an  act  includes  two  dis- 
tinct subjects  and  both  are  expressed  in  the  title,  the  whole 
act  must  be  treated  as  void  under  such  a  provision  as  section 
13,  because  it  is  impossible  to  choose  between  the  two  sub- 
jects, and  hold  the  act  valid  as  to  one  and  void  as  to  th» 
other:  Cooley  on  Constitutional  Limitations,  5th  ed.,  top  p. 
178;  Sutherland  on  Statutory  Construction,  sec,  103.  We 
are  inclined  to  think  that  the  body  of  the  act  does  embrace 
two  subjects.  The  factory  inspectors,  provided  for  in  the  act, 
must  be  regarded  as  state  officers,  or  officers  of  the  govern- 
ment. 

Section  24  of  article  5  of  the  constitution  declares,  that 
"an  office  is  a  public  position,  created  by  the  constitution  or 
law,  continuing  during  the  pleasure  of  the  appointing  power, 
or  for  a  fixed  time,  with  a  successor  elected  or  appointed." 
The  duties  of  the  inspectors  are  continuing,  and  are  pre- 
scribed by  statute,  and  not  by  contract,  and  some  portion  of 
the  functions  of  government  are  committed  to  their  charge. 
They  seem  to  come  within  the  definition  of  "  officers,"  a» 
given  in  the  constitution,  and  as  laid  down  in  the  decisions 
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of  this  court:  Bunn  v.  People,  45  111.  397;  Wilcox  v.  People,  90 
III.  186;  People  v.  Morgan,  90  111.  558. 

The  manifest  intention  of  section  16  was  to  make  the  sub- 
ject 01  appropriations  for  the  pay  of  the  members  and  officers 
of  the  legislature,  and  for  the  salaries  of  the  officers  of  the 
government,  a  separate  and  distinct  subject  for  legislative 
action.  In  a  bill  making  appropriations  for  those  objects 
every  provision  is  unconstitutional  which  proposes  to  do  any 
thing  besides  making  such  appropriations:  ***  Appropria- 
tion Bill,  14  Fla.  284.  If  the  act  of  1893  was  strictly  a  gen- 
eral appropriation  bill  to  pay  the  legislature  and  for  the 
salaries  of  the  officers  of  the  government  every  thing  else  in 
it  would  be  void.  But  it  is  not  such  a  bill.  Certainly  its 
title  does  not  indicate  that  it  is  such  a  bill.  Its  body  con- 
tains a  provision  appropriating  money  for  the  payment  of  the 
factory  inspector  and  his  or  her  deputy  and  assistants.  This 
provision  is  merely  subordinate  and  subsidiary  to  the  main 
purpose  of  regulating  the  manufacture  of  clothing,  wearing 
apparel,  and  other  articles. 

In  order  to  make  the  act  void  under  the  constitutional  pro- 
hibition contained  in  section  13  the  two  subjects  must  not 
only  be  contained  in  the  body  of  the  act  but  must  also  be 
expressed  in  its  title.  We  do  not  think  that  we  would  be 
justified  in  holding  that  two  subjects  or  objects  are  expressed 
in  the  title  to  this  act  of  1893.  Courts  always  give  a  lib- 
eral and  not  a  hypercritical  interpretation  to  this  restric- 
tion. All  matters  are  properly  included  in  the  act  which 
are  germane  to  the  title.  The  constitution  is  obeyed,  if  all 
the  provisions  relate  to  the  one  subject  indicated  in  the  title, 
and  are  parts  of  it,  or  incident  to  it,  or  reasonably  connected 
with  it,  or  in  some  reasonable  sense  auxiliary  to  tlie  object 
in  view.  It  is  not  required  that  the  subject  of  the  bill  siiall 
be  specifically  and  exactly  expressed  in  the  title,  or  that  the 
title  should  be  an  index  of  the  details  of  the  act.  Where 
there  is  doubt  as  to  whether  the  subject  is  clearly  expressed 
in  the  title  tlie  doubt  should  be  resolved  in  favor  of  the 
validity  of  the  act.  An  act  to  incorporate  a  city  may  contain 
provisions  for  the  raising  of  revenue  for  its  government.  An 
act  "concerting  drainage"  may  include  assessments  upon 
lands  benefited  to  pay  the  expense:  Sutherland  on  Statutory 
Construction,  sees.  82,  85,  86,  88,  92-96;  Johnson  v.  People, 
83  111.  431. 

Here,  the  main  subject  or  purpose  expressed  in  the  title  is 
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the  regulation  of  the  manufacture  of  the  articles  ***  therein 
named.  The  appointment  of  inspectors  for  the  enforcement 
of  such  regulation,  and  the  making  of  "an  appropriation 
therefor,"  are  germane  to  the  main  subject,  and  a  part  of  it. 
They  merely  amplify  the  subject,  and  are  incidental  and 
auxiliary  to  the  object  contemplated  by  it.  The  title  of  the 
act  not  only  does  not  mention  the  pay  of  the  legislature  and 
the  salaries  of  the  government  officers,  but  it  does  not  men- 
tion the  salaries  of  the  inspectors.  The  word,  "therefor," 
does  not  necessarily  imply  that  the  appropriation  is  for  the 
salaries  of  the  inspectors.  Non  chistat,  so  far  as  the  title 
expresses  to  the  contrary,  that  the  inspectors  were  not  to  act 
without  salaries.  The  title  can  well  be  interpreted  as  refer- 
ring to  the  expenses  of  enforcing  the  regulation  provided  for, 
such  as  traveling  expenses,  the  expenses  attendant  upoti 
gathering  information,  and  making  investigations,  and  report- 
ing to  the  governor,  and  prosecuting  violations  of  the  act  by 
employing  counsel,  or  otherwise.  It  does  not  follow,  that  "  a 
specific  provision  for  the  payment  of  expenses,  necessary, 
proper,  incidental,  or  growing  out  of  a  law  itself,  or  which 
may  be  deemed  needful  in  carrying  it  or  its  subject  into 
execution,  would  not  be  valid,  because  such  a  provision, 
being  matter  properly  connected  with  the  subject  of  the  law 
as  expressed  in  the  title,  would  not  be  prohibited  by  the 
title":  Revenue  Law,  14  Fla.  287. 

If  it  were  not  for  section  16  it  might  be  said  that  the  sal- 
aries of  the  inspectors  were  a  necessary  expense  incidental  to 
the  execution  of  the  law,  and  properly  included  in  the  title, 
though  not  expressly  named  therein.  But  sections  13  and 
16  are  in  tlie  same  article  of  the  constitution,  and  both  use 
the  word  "  subject,"  which  evidently  has  the  same  meaning 
in  each.  The  question,  therefore,  whether  the  matter  of  the 
salaries  of  state  officers  is  an  independent  subject  is  not  a 
matter  of  construction,  because  the  constitution  itself,  by  the 
language  used  in  section  16,  defines  and  sets  apart  appropria- 
tions for  such  salaries  as  a  subject,  which  is  distinct  and 
separate  from  ***  all  others,  and  cannot  be  included  in  any 
other.  The  design  of  that  section  was  to  enable  the  people  to 
see  clearly  what  and  how  much  compensation  their  servants 
are  receiving,  without  being  confused  by  a  commingling  of 
outside  matters  with  appropriations  therefor. 

We  are  inclined  to  think,  that  the  second  clause  of  section 
10  of  the  act  appropriating  "  twenty  thousand    dollars  for 
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the  salaries  of  inspector,  assistant  inspector,  and  ten  deputy 
factory  inspectors,  as  hereinbefore  provided,"  is  a  subject 
embraced  in  the  act,  which  is  not  expressed  in  the  title,  and 
must  therefore  be  regarded  as  void  under  the  provision  in  the 
second  sentence  of  section  13.  It  is  true,  that  the  clause  only 
makes  an  appropriation  for  the  salaries  of  one  class  of  state 
officers,  and  is  not  a  general  appropriation  for  the  pay  of  the 
legislature  and  for  the  salaries  of  all  the  officers  of  the  gov- 
ernment. But  it  was  the  intention  of  section  16  that  the 
salary  of  each  of  such  officers,  as  well  as  of  all  of  them  col- 
lectively, should  be  provided  for  by  appropriations  in  a  sepa- 
rate bill,  standing  by  itself  and  apart  from  any  provision  on 
any  other  subject.  The  mandate  of  the  constitution,  as  em- 
bodied in  that  section,  cannot  be  violated  by  passing  separate 
bills  making  separate  and  distinct  appropriations  for  the  sal- 
aries of  particular  officers  of  the  government,  or  of  particu- 
lar classes  of  government  officers,  and  embodying  in  such 
separate  bills  provisions  on  other  subjects  than  the  appro- 
priations so  made. 

Our  conclusion  is,  that  section  5  of  the  act  of  1893,  and 
the  first  clause  of  section  10  thereof,  are  void  and  uncon- 
stitutional for  the  reasons  here  stated.  These  are  the  only 
portions  of  the  act  which  have  been  attacked  in  the  argu- 
ment of  counsel.  No  reason  has  been  pointed  out  why  they 
are  not  distinct  and  separable  front  the  balance  of  the  act. 
The  rule  is  that,  where  a  part  of  a  statute  is  unconstitutional, 
the  remainder  will  not  be  declared  to  be  unconstitutional 
also,  if  the  two  are  distinct  and  separable  so  that  the  latter 
may  stand,  though  ***  the  former  becomes  of  no  effect: 
Chicago  etc.  R.  R.  Co.  v.  Jones,  149  111.  361;  41  Am.  St.  Rep. 
278.  We  do  not  wish  to  be  understood  by  any  thing  herein 
said  as  holding  that  section  five  (5)  would  be  invalid  if  it 
was  limited  in  its  terms  to  females  who  are  minors. 

The  judgment  of  the  criminal  court  of  Cook  county  is  re- 
versed and  the  cause  is  remanded  to  that  court,  with  direc- 
tions to  dismiss  the  prosecution. 

Reversed  and  remanded.  

Statutes— CoNSTiTUTioyALiTT  of  LiMrriNo  Right  to  Contract. — If 
«ny  person  is  denied  the  right  to  contract  or  to  acquire  property  in  the  man- 
uer  which  he  has  hitherto  enjoyed  and  which  others  are  still  allowed  by 
law  to  enjoy  he  is  deprived  of  both  the  constitutional  right  of  liberty  and 
property  to  the  extent  that  he  is  thus  denied  the  right  to  contract.  So  a 
law  singling  out  persons  or  corporations  engaged  in  luiy  particular  boainesa 
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and  depriving  tbem  of  the  right  to  contract  as  persona  or  corporations  en- 
gaged in  other  buainessea  may  lawfully  do  is  unconstitutional:  Bractville  Coal 
Co.  V.  PeofU,  147  111.  66;  37  Am.  St.  Rep.  206,  and  note;  Low  v.  Ree* 
Printing  Co.,  41  Neb.  127;  43  Am.  St.  Rep.  670,  also  see  the  extended  note 
to  StaU  V.  Goodwill,  25  Am.  St.  Rep.  881. 

CoNsriTUTiONAL  LIBERTY  MEANS  not  ouly  freedom  of  the  citizen  from 
servitude  or  restraint,  but  includes  the  right  of  every  man  to  be  free  in  the 
use  of  his  powers  and  faculties  and  to  adopt  and  pursue  such  avocations  as 
he  may  choose,  subject  only  to  the  restraints  necessary  to  secure  the  common 
welfare:  Bractville  Coal  Co.  v.  People,  147  111.  66;  37  Am.  St.  Rep.  206. 

CoNSTiTUTiONAii  Law. — Class  LEGISLATION  is  such  as  denies  rights  to  one 
which  are  accorded  to  others  or  inflicts  upon  one  a  more  severe  penalty 
than  is  imposed  upon  another  in  a  like  case  ofiFending:  People  v.  Bellet,  99 
Mich.  151;  41  Am.  St.  Rep.  589,  and  note.  See  the  discussion  of  the  con- 
stitutionality of  such  laws  found  in  the  extended  notes  to  State  v.  Goodwill, 
25  Am.  St.  Rep.  871,  and  State  v.  Ellet,  21  Am.  St.  Rep.  781. 

Police  Power — Propbb  Exercisb  of, — An  act  to  be  justified  as  an  ex- 
ercise of  the  police  power  of  a  state  must  tend  iii  a  degree  that  is  percept- 
ible and  clear  toward  the  preservation  of  the  lives,  the  health,  the  morals 
and  the  welfare  of  the  community:  Health  Department  v.  Hector,  145  N.  Y. 
32;  45  Am.  St.  Rep.  579,  and  note.     See,  also,  the  note  to  People  v.  Wagner, 

24  Am.  St.  Rep.  145. 

Statutes  —  Title  Embracing  More  than  One  Subject:  See  the  ex. 
tended  notes  to  Davis  v.  Stale,  61  Am.  Dec.  337,  and  Neuendorff  v.  Duvyea, 

25  Am.  Rop.  2^5,  and  the  note  to  State  v.  Nomland,  44  Am.  St.  Rep.  576. 
Statutes — Subject  Expressed  in  Title. — The  title  to  a  statute  must 

clearly  express  the  subject  or  subjects  contained  therein, -otherwise  the  stat- 
ute is  unconstitutional  and  void:  Philadelphia  v.  Bidge  Ave.  Ry.  Co.,  142 
Pa.  St.  484;  24  Am.  St.  Rep.  512,  and  note;  State  v.  Nmnland,  3  N.  Dak. 
427;  44  Am.  St.  Rep.  572,  and  note. 

Statutes  Void  in  Part. — If  a  statute  attempts  to  accomplish  two  or 
more  objects  and  is  void  as  to  one  it  may  still  be  in  every  respect  complete 
and  valid  as  to  the  other:  Chicago  etc,  R.  R.  Co.  v.  Jones,  149  111.  361;  41 
Am.  St.  Rep.  278,  and  note. 
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[155  Illinois,  204.] 
C!oRFORATiONa,  FOREIGN,  JURISDICTION  OVER. — A  Corporation  receiving  an 
application  to  insure  property  situate  in  another  state  and  issuing  a 
policy  thereon  must  be  deemed  to  subject  itself  to  the  jurisdiction  of 
the  courts  of  that  state  and  to  the  right  of  the  insured  to  bring  an 
action  upon  the  policy  in  the  state  wherein  his  property  is  situate,  and 
to  serve  process  on  the  insurer  in  the  manner  prescribed  by  the  laws  of 
that  state.  Therefore  if  a  statute  of  that  state  defines  who  shall  ba 
regarded  as  agents  of  an  insurer  and  that  process  may  be  served  upon 
any  of  such  agents,  a  judgment  based  upon  the  service  of  such  process 
on  such  an  agent,  valid  in  the  state  where  rendered,  is  equally  valid  in 
a  state  wherein  the  insuring  corporation  has  its  principal  place  of  busi> 
ness  and  of  which  it  is  a  residents 
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JinxJMBNT  o»  Sister  State,  Effect  of. — A  ju'lgmenfc  entered  against  an 
insurance  corporation  is  entitled  to  have  the  credit,  eflfoct,  and  value  in 
this  state  wiiicli  it  has  in  the  state  wliere  rendered.  Whatever  pleas 
are  good  to  a  suit  on  the  judgment  in  that  state  can  be  pleaded  in  the 
courts  of  this  state  and  no  otbera. 

William  J.  Ammen,  for  the  appellant. 

H.  B.  Jackson.  M.  H.  Eaton,  and  II.  I.  Weed,  for  the  appel- 
lee. 

205  Phillips,  J.  Appellant,  a  fire  insurance  company 
incorporated  under  the  laws  of  this  state,  with  its  principal 
office  and  place  of  business  at  Chicago,  issued  a  policy  of 
insurance  against  loss  by  fire  to  appellee,  on  a  shingle-mill 
owned  by  him  and  located  in  the  city  of  Oshkosh,  Wisconsin. 
A  loss  occurred,  and  appellee  brought  suit  on  his  policy  in 
the  circuit  court  of  Winnebago  county,  in  that  state,  and 
recovered  a  judgment  for  four  hundred  and  eighty-six  dollars 
and  seventy-four  cents  and  costs  of  suit.  On  April  16,  1892, 
appellee  filed  his  declaration  in  the  circuit  court  of  Cook 
county,  setting  up  said  judgment  and  the  failure  and  refusal 
of  defendant  to  pay  the  same,  to  his  damage  in  the  sum  of 
six  hundred  dollars,  and  recovered  a  judgment  ***  against 
appellant  for  five  hundred  and  twenty  dollars  and  seventy- 
four  cents  debt  and  thirty-three  dollars  and  thirty-nine  cents 
damages,  together  with  costs.  On  appeal  to  the  appellate 
court  this  judgment  was  affirmed,  and  that  court  having 
granted  the  necessary  certificate  of  importance,  the  insurance 
company  prosecutes  this  further  appeal. 

It  is  conceded  that  the  sole  question  presented  upon  this 
record  for  our  consideration  is  in  respect  of  the  jurisdiction 
of  the  circuit  court  of  Wisconsin  over  the  appellant  corpora- 
tion to  render  the  judgment  sued  on.  It  appears  that  there 
was  a  firm  of  insurance  agents  doing  business  in  Oshkosh, 
Wisconsin  (A.  L.  Tuttle  &  Co.),  who  received  from  appellee 
an  application  for  insurance;  that  they  sent  the  application 
to  a  firm  of  insurance  agents,  or  brokers,  in  the  city  of  Chi- 
cago, who  took  the  application  and  applied  to  appellant  for  a 
policy,  which  was  issued  on  said  application  and  delivered 
to  the  Chicago  agents,  and  they  sent  it  to  the  Oshkosh  agents, 
who  delivered  it  to  appellee.  It  also  appears  that  appellee, 
upon  receipt  of  the  policy,  paid  the  premium  to  the  Oshkosh 
agents,  who  sent  it  to  the  Chicago  agents,  who,  in  turn,  paid 
it  to  appellant;  that  appellant  knew  no  agent  iu  the  trans- 
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action  except  the  Chicago  firm,  who  knew  only  the  Oshkosh 
agent;  that  the  property  was  described  in  the  ^Njapplication 
and  policy  as  belonging  to  appellee,  and  located  on  "  block 
A,  second  ward,  Oshkosh,  Wisconsin."  The  Wisconsin  judg- 
ment was  obtained  on  service  of  summons  in  the  mode  pre- 
scribed by  the  statute  of  that  state,  by  delivering  a  Topy  of 
the  summons  to  A.  L.  Tuttle,  one  of  the  Oshkosh  firm  of 
agents,  and  by  informing  him  of  its  contents,  and  it  appears 
from  the  record  in  that  case  that  he  personally  transmitted 
the  application,  received  the  premium,  and  delivered  to  appel- 
lee the  policy. 

The  statute  in  force  in  Wisconsin,  declaring  who  shall  be 
deemed  an  agent  for  an  insurance  company,  prescribes: 
"  Whoever  solicits  insurance  on  behalf  of  any  insurance  cor- 
poration, or  transmits  an  application  for  insurance,  '*''  or  a 
policy  of  insurance,  to  or  from  any  such  corporation,  or  who 
makes  any  contract  of  insurance,  or  collects  or  receives  any 
premium  for  insurance,  or  in  any  manner  aids  or  assists  in 
doing  either,  or  in  transacting  any  business  for  any  insurance 
corporation,  or  advertising  to  do  any  such  thing,  shall  be 
held  an  agent  for  such  corporation  to  all  intents  and  pur- 
poses, and  the  word  'agent,'  whenever  used  in  this  chapter, 
shall  be  construed  to  include  all  such  persons." 

The  supreme  court  of  that  state  has  held  that  this  statute 
applies  to  foreign  or  nonresident  insurance  corporations  doing 
business  in  that  state,  and  that  service  of  summons  may  be 
had  upon  any  person  who  does  for  such  corporation  any  of  the 
acts  specified  in  said  section,  whether  such  person  receives 
compensation  therefor  or  not:  State  v.  Northwestern  Endovy- 
ment  etc.  Assn.,  62  Wis.  174.  And  that  it  applies  to  agents 
of  foreign  companies  or  corporations  doing  business  in  that 
state,  whether  licensed  or  unlicensed,  and  that  by  voluntarily 
doing  business  in  the  state  the  companies  submit  themselves 
to  such  laws  as  the  legislature  may  deem  proper  to  enact  — 
and  in  support  of  the  holding  very  many  cases  in  the  courts 
of  other  states  are  quoted  from  and  collated:  State  v.  United 
States  Mutual  Accident  Assn.,  67  Wis.  624. 

No  question  is  raised  as  to  the  due  authentication  of  the 
judgment,  or  that  the  circuit  court  of  Wisconsin  is  not  a 
superior  court  of  record  of  general  jurisdiction,  nor  is  any 
question  made  that  the  service  was  not  in  all  respects  in  due 
conformity  to  the  mode  prescribed  by  the  statute  of  that 
state.     The  contention,  therefore,  that  the  court  of  Wiscoa- 
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sin  did  not  have  jurisdiction,  is  predicated  solely  upon  the 
ground  that  appellant  was  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Illinois, 
and  had  no  agent  in  Oshkosh  representing  it  in  the  transac- 
tion, and  that  having  made  and  delivered,  wholly  in  Illinois, 
the  contract  insuring  said  property  in  Wisconsin,  appellant 
ougiit  not,  '•*  by  that  act  alone,  be  held  to  subject  itself  to 
the  laws  of  that  state,  and  to  the  anno3'ance  and  expense  of 
a  suit  against  it.  It  would  seem  to  be  a  sufficient  answer  to 
this  contention  that  appellant  was  apprised  by  the  applica- 
tion, and  expressly  admitted  by  the  description  in  its  policy, 
that  the  risk  which  it  assumed  to  carry  was  fixed  property 
in  Oshkosh,  Wisconsin,  and,  if  it  desired  to  confine  its  con- 
tracts of  insurance  to  the  operation  of  the  laws  of  this  state, 
it  ought  not  receive  premiums  from  and  issue  policies  to  citi- 
zens of  other  states.  It  would  be  most  inequitable  and  un- 
just, if  not  productive  of  the  grossest  hardship  and  fraud,  to 
allow  insurance  companies  which  are  organized  under  the 
laws  of  this  state  and  have  their  principal  oflSce  and  place  of 
business  here,  to  receive  premiums  and  make  contracts  of 
insurance  with  citizens  of  other  states  upon  property  in  those 
states,  and,  when  a  loss  occurs,  shield  themselves  from  lia- 
bility behind  their  Illinois  charters.  As  said  by  the  distin- 
guished judge  of  the  appellate  court:  "The  appellant  had 
notice,  by  the  application,  that  the  risk  was  on  fixed  prop- 
erty in  Wisconsin.  If  it  chose  to  accept  the  risk,  it  did  so 
upon  the  terms  wiiich  that  state  had  prescribed Be- 
fore the  policy  issued,  was  the  time  for  the  appellant  to  con- 
sider the  liability  it  would  incur  under  Wisconsin  law,  and 
the  probability  that  it  might  provide  a  more  ready  remedy 
for  a  loss  under  the  policy  than  to  follow  the  insurance  com- 
pany to  another  state  and  there  present  in  detail  the  evi- 
dence of  such  loss." 

We  are  not  prepared  to  say  that  the  circuit  court  of  Wis- 
consin erred  in  finding  the  jurisdictional  facts  as  it  did. 
Certainly,  sufficient  in  the  transaction  came  to  the  knowledge 
of  appellant  to  put  it  upon  inquiry  in  respect  of  location  of 
the  risk  and  of  the  assured.  By  taking  a  risk  witiiin  the 
state  of  Wisconsin  it  voluntarily  submitted  itself  to  the  laws 
of  that  state.  If  the  recitals  in  the  record  of  that  court  are 
to  be  taken,  as  they  must,  '*®  since  their  truthfulness  is  not 
questioned,  as  true,  tliey  afford  conclusive  evidence  of  the 
facts  essential  to  jurisdiction  (  Van  Matre  v.  Sanker/j  148  IlL 
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536-554;  39  Am.  St.  Rep.  196),  and  if  the  decisions  of  the 
court  of  last  resort  of  that  state  are  to  be,  as  they  must,  re- 
garded as  binding  upon  us  in  respect  of  the  construction  to 
be  placed  upon  the  statute  above  quoted,  it  necessarily  fol- 
lows that  the  judgment  will,  unless  attacked  for  fraud,  be 
held  valid  and  conclusive  upon  the  parties  and  privies  until 
reversed  or  set  aside  in  the  jurisdiction  where  rendered. 
Under  such  circumstances  we  are  required  to  give  the  pro- 
ceeding in  that  court  full  faith  and  credit.  Jurisdiction  of 
the  person  of  the  appellant  was  obtained  by  due  service  upon 
a  party  declared  by  statute  to  be  its  agent  for  that  purpose, 
and  the  court  found  that  such  party  performed  the  acts 
named  in  the  statute  which  were  necessary  to  constitute  him 
such  agent,  and  no  attempt  was  made  by  appellant  to  have 
this  judgment  set  aside  or  reversed  in  the  courts  of  that  state. 
The  court  found,  specifically,  the  facts  necessary,  under  the 
statute,  to  give  it  jurisdiction  of  appellant  upon  the  service 
had,  and  that  it  had  jurisdiction  of  the  subject  matter  if 
of  the  person  of  appellant,  as  we  have  seen  it  had,  is  not 
questioned.  This  being  so,  it  is  manifest  that  the  judgment 
is  entitled  to  have  the  same  credit,  validity,  and  effect  in  this 
state  which  it  has  in  the  state  where  rendered.  Whatever 
pleas  would  be  good  to  a  suit  on  the  judgment  in  that  state, 
and  no  others,  can  be  pleaded  in  the  courts  of  this  state: 
Lawrence  v.  Jarvis,  32  111.  304,  and  cases  cited;  Hampton  v. 
McConnel,  3  Wheat.  234.  These  principles,  it  would  seem, 
are  conclusive  against  appellant,  and  further  discussion  is 
unnecessary. 

All  the  elements  essential  to  give  the  circuit  court  of  Wis- 
consin jurisdiction  to  render  the  judgment  being  found,  it 
follows  that  the  judgment  of  the  appellate  court  was  correct, 
and  will  be  aflBrmed. 

Judgment  affirmed.  . 

Corporations — Foehign — Jurisdiction  over. — A  corporation  doing  bus- 
iness in  a  foreign  state  thereby  subjects  itself  to  the  statutes  of  that  state: 
JRothrockr.  Dvoelling  Howe  Ins.  Co.,  161  Mass.  423;  42  Am.  St.  Rep.  418, 
and  note;  but  see  American  Water  Works  Co.  .v.  Farmers'  Loan  etc  Co.,  20 
Col.  203,  ante,  p.  285,  and  not«. 

Judgments  of  Sister  States — Effect  of. — Under  the  constitution  of 
the  United  States  the  judgment  of  a  sister  state  must  be  accorded  in  this 
state  the  same  faith  and  credit  which  it  has  in  the  state  where  rendered: 
Crumliahr.  Central  Imp.  Co.,  38  W.  Va.  390;  46  Am.  St.  Rep.  868,  and  note. 
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[155  Illinois,  854.] 

Corporations  —  By-laws  Inconsistent  with  the  General  Law. — A 
corporation  has  no  power  to  change  or  abrogate  any  provision  of  tha 
law  of  its  existence  by  means  of  a  by-law. 

Corporations. — A  By-law  of  a  Corporation  Authorizing  Holders  oi 
Bonds  Issued  by  it  to  Vote  at  its  elections  is  void  if  the  general  law* 
of  the  state  confer  that  authority  on  stockholders  only. 

Corporations. — A  Contract  Stipulating  that  the  Holders  op  thb 
Bonds  of  a  Corporation  may  Vote  at  its  elections  must  be  disre- 
garded if  the  constitution  or  laws  of  the  state  give  such  right  to  stock- 
holders  only. 

Corporations. — The  Power  to  Ratify  an  Aqreembnt  oe  By-law  can- 
not extend  to  agreements  or  by-laws  which  a  corporation  has  no  power 
to  make.  Nor  can  the  stockholders  by  their  acquiescence  or  agreement 
ratify  such  action  of  the  corporation  so  that  they  may  not  at  any  time 
refuse  further  acquiescence,  and  insist  on  their  rights  under  the  law. 

Estoppel.  —  A  Contract  Void  as  against  a  Statute  cannot  become 
valid  and  operative  through  an  estoppel. 

Corporations— Notice  must  be  Taken  by  all  Persons  of  the  Limi- 
tations upon  the  power  of  a  corporation  contained  in  the  laws  of  the 
state.  Therefore,  no  one  can  be  regarded  as  deceived  into  the  sup- 
position that  a  corporation  can  make  a  contract  into  which  it  has  sought 
to  enter,  if  the  power  to  make  it  is  denied  by  law. 

Quo  Warranto  to  test  the  right  of  the  appellant  Durkee 
to  hold  the  oflfice  of  director  of  the  Toledo,  Peoria  &  Western 
Railway  Company,  which  had  been  organized  under  the  gen- 
eral laws  of  the  state,  with  a  capital  stock  of  four  million 
five  hundred  thousand  dollars.  Moran  and  Denny,  before 
such  organization,  had  the  railway  already  constructed,  and 
they  subscribed  for  forty-four  thousand  nine  hundred  and 
ninety-one  shares  of  its  capital  stock  under  an  agreement  that 
they  would  convey  the  railroad  to  the  corporation  in  pay- 
ment of  their  subscription,  and  that  they  should  in  addition 
receive  four  thousand  five  hundred  bonds  of  the  value  of 
one  thousand  dollars  each.  Immediately  after  receiving  and 
accepting  this  subscription  the  directors,  incorporators,  and 
other  stockholders  made  and  adopted  by  laws  for  the  corpo- 
ration, providing  that  the  holders  of  bonds  should  have  the 
same  right  to  vote  at  corporate  meetings  as  the  holders  of 
stock.  Afterward,  pursuant  to  a  vote  of  the  corporation,  the 
stock  and  bonds  were  issued,  the  latter  containing  a  state- 
ment on  their  face  that  the  holders  were  entitled  to  vote,  and 
the  former  that  it  was  subject  to  the  equal  right  of  the  bond- 
holders to  vote  at  corporate  elections.     At  an  election  held 
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in  1893  the  appellant  was  elected  director  if  the  bondholders 
were  entitled  to  vote,  otherwise  he  was  defeated  for  such  office 
by  the  relator.  In  an  opinion  delivered  in  the  appellate 
court  it  was  said: 

"The  railway  company  had  power  to  make  by-laws  not 
inconsistent  with  its  charter  or  the  purpose  of  its  creation, 
nor  repugnant  to  the  common  law,  and  was  expressly  author- 
ized by  its  charter  to  establish  by-laws  for  the  management 
of  its  affairs  according  to  law.  It  had  no  power,  however,  to 
change  or  abrogate  any  provision  of  the  law  of  its  existence 
by  means  of  a  by-law,  and,  if  the  by-law  empowering  bond- 
holders to  vote  at  stockholders'  meetings  is  in  conflict  with 
the  law  under  which  the  corporation  is  organized,  it  is  neces- 
sarily void. 

"  In  the  statute  under  which  this  company  was  organized 
the  following  provisions  are  found. 

"  *Sec.  8.  All  the  corporate  powers  of  every  such  corpo- 
ration shall  be  vested  in  and  be  exercised  by  a  board  of  di- 
rectors, who  shall  be  stockholders  of  the  corporation,  and  shall 
be  elected  at  the  annual  meetings  of  the  stockholders  at  the 
public  office  of  the  corporation  within  this  state,'  .... 

"  *Sec.  25.  In  all  elections  for  directors  and  managers  of 
such  railway  corporations  every  stockholder  shall  have  the 
right  to  vote,  in  person  or  by  proxy,  for  the  number  of  shares 
of  stock  owned  by  him,  for  as  many  persons  as  there  are 
directors  or  managers  to  be  elected, or  to  cumulate  said  shares, 
and  give  one  candidate  as  many  votes  as  the  number  of 
directors,  multiplied  by  the  number  of  his  shares  of  stock, 
shall  equal,  or  to  distribute  them,  on  the  same  principle, 
among  as  many  candidates  as  he  shall  think  (it;  and  such 
directors  or  managers  shall  not  be  elected  in  any  other  man- 
ner.' 

"  Said  section  25  was  enacted  in  pursuance  of  section  3, 
article  11,  of  the  constitution,  which  contains  the  same  pro- 
vision and  prohibition  concerning  the  election  of  directors  by 
stockholders  as  section  25  of  the  statute. 

*'  By  these  provisions  the  power  to  elect  directors  of  the 
corporation  was  conferred  upon  the  stockholders,  and  the 
exercise  of  the  power  was  regulated.  It  may  be  conceded 
that  the  primary  object  of  adopting  the  constitutional  pro- 
vision, and  the  like  provision  in  tiie  statute,  was  to  protect 
minorities  in  bodies  of  stockholders;  but  that  fact  would  not 
change  or  affect  its  force,  for  such  object  would  be  defeated 
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by  subjecting  the  right  of  stockholders  to  interference  by  the 
votes  of  bondholders  unregulated  by  law.  The  by-laws  ia 
question  would  give  the  bondholders  control  of  the  corpora- 
tion instead  of  the  stockholders,  for  there  was  but  four  mill- 
ion five  hundred  thousand  dollars  of  stock  and  five  milliou 
dollars  of  bonds.  The  amount  of  bonds  delivered  to  Morau 
and  Denny  equaled  the  whole  capital  stock,  and  the  exercise 
of  the  privilege  of  voting  on  the  bonds  so  delivered  to  them 
would  double  the  voting  power  authorized  by  law.  No  by- 
law could  extend  or  restrict  that  power  as  fixed  and  regu- 
lated by  the  constitution  and  the  charter.  The  by-law  in 
question  being  in  conflict  with  the  constitution  and  statute, 
and  against  the  policy  of  the  state,  and  proposing  an  altera- 
tion of  the  charter  and  continued  violation  of  the  law,  was 
void:  State  of  Nevada  v.  Curtis,  9  Nev.  325;  People  v.  Fire 
Department,  31  Mich.  458. 

"  The  provision  made  by  the  corporation,  and  contained  in 
the  bonds  and  mortgage,  that  the  holders  of  bonds  might 
vote  at  any  and  every  meeting  of  stockholders,  is  subject  to 
the  same  objections  as  the  by-laws.  Being  in  violation  of 
express  statutory  and  constitutional  provisions,  the  agree- 
ment was  inoperative  and  void:  Penn  v.  Bornman,  102  111. 
523;  2  Parsons  on  Contracts,  5th  ed.,  673. 

"Nor  has  such  agreement  become  binding  by  subsequent 
ratification,  acquiescence,  or  estoppel.  Whether  bondholders 
have  ever  exercised  the  supposed  riglit  to  participate  in  the 
management  of  the  affairs  of  the  corporation  does  not  ap- 
pear; but  assuming  that  such  is  the  fact,  and  that  they  have 
been  permitted  to  do  so  without  objection,  the  agreement 
would  not  thereby  become  operative.  A  contract  which  the 
corporation  could  not  make,  it  could  not  ratify  or  make  valid 
by  any  subsequent  act.  If  there  was  no  power  to  make  it 
there  would  be  equally  a  lack  of  power  to  confirm  it:  Board 
of  Commrs.  v.  L.  M.  &  B.  R.  R.  Co.,  50  Ind.  85. 

"In  the  transaction  Moran  and  Denny  subscribed  for 
forty-four  thousand  nine  hundred  and  ninety-one  shares  of 
stock,  which  constituted  the  entire  capital  stock  except  nine 
shares,  and  the  holders  of  those  nine  shares  assented  to  the 
arrangement.  All  the  stock,  therefore,  came  either  through 
Moran  and  Denny,  or  through  the  holders  of  the  remaining 
nine  shares,  all  of  whom  participated  in  the  transaction. 
The  condition  that  bondholders  might  vote  was  printed  in 
the  certificates,  so  that  all  holders  had  notice  of  the  provi- 
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sion.  But  neither  notice  of  nor  assent  to  an  illegal  transac- 
tion, nor  acquiescence  merely  on  the  part  of  a  stockholder  ia 
acts  in  execution  of  such  transaction,  will  prevent  him  from 
withholding  further  assent,  and  preventing  further  execution 
of  it,  unless  an  estoppel  can  be  invoked  under  some  recog- 
nized rule  of  law.  The  mere  fact  of  participation  on  the 
part  of  the  corporation  or  stockholders  in  an  agreement  in 
violation  of  the  charter  could  not  produce  that  result,  which 
would  be,  in  effect,  abrogating  the  charter:  Penn  v.  Bornman^ 
102  111.  523. 

"  There  is  no  question  of  fraud  or  bad  faith  in  this  case. 
No  one  was  deceived  or  misled  as  to  any  fact.  It  is  to 
be  observed  that  the  right  of  bondholders  to  vote  at  stock- 
holders' meetings  was  not  made  a  condition  in  the  proposi- 
tion of  Moran  and  Denny  to  the  corporation.  It  was  not  a 
condition  imposed  by  them,  but  appears  to  have  been  rather 
a  matter  of  grace  or  favor  to  them.  But  if  it  were  to  be 
regarded  as  a  condition  of  the  contract  of  sale,  its  illegality 
arose  from  the  fact  that  it  was  a  violation  of  the  statutes  of 
the  state,  and  a  contract  void  as  against  a  statute  cannot 
become  operative  and  valid  through  an  estoppel.  There  is 
no  estoppel  against  showing  that  a  contract  is  invalid,  as  in 
violation  of  a  statute  or  against  public  policy:  Brightman  v. 
Hicks,  108  Mass.  246;  Langan  v.  Sankey,  55  Iowa,  52;  Tibbie 
V.  Anderson,  63  Ga.  41. 

"  Corporations  possess  such  powers,  and  such  only,  as  are 
conferred  upon  them  by  tlie  law  of  their  creation.  This  cor- 
poration was  organized  under  a  general  and  public  law  of 
the  state,  which  defined  the  lawful  limits  of  its  capacity. 
The  parties  who  dealt  with  it  are  chargeable  with  notice  of 
its  powers  and  the  limitations  of  its  capacity,  and  cannot 
plead  ignorance  of  the  public  laws  and  the  constitution.  No 
one  could  be  deceived  into  the  supposition  that  the  corpora- 
tion could  lawfully  make  such  a  contract  as  the  one  in  ques- 
tion, for  the  want  of  power  to  make  it  would  be  apparent 
from  the  public  law.  In  such  a  case  every  person  is  bound, 
in  dealing  with  a  corporation,  to  take  notice  of  the  extent  of 
its  powers:  Pearce  v.  M.  &  I.  R.  R.  Co.,  21  How.  441;  Mc 
Qregor  v.  Official  Manager ,  16  Eng.  L.  &  Eq.  180;  New  Or- 
leans  etc.  S.  S.  Co.  v.  Ocean  Dry  Dock  Co.,  28  La.  Ann.  173; 
26  Am.  Rep.  90;  Franklin  County  v.  Lewiston  Inst,  for  Saih 
ings,  68  Me.  43;  28  Am.  Rep.  9;  Davis  v.  Old  Colony  R.  R, 
Co.,  131  Mass.  258;  41  Am.  Rep.  221;  Hackensack  Water  Co, 
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V.  De  Kay,  36  N.  J.  Eq.  548;  Monument  Nat.  Bank  v.  Oloh4 
Works,  101  Mass.  57;  3  Am.  Rep.  322. 

"The  cases  cited  by  counsel  for  appellant  in  support  of 
the  proposition  that  a  corporation  is  estopped  from  asserting 
that  a  contract  is  ultra  vires  where  it  has  received  a  benefit 
under  the  contract,  are  cases  where  the  making  of  such  a 
contract  was  within  the  scope  of  the  corporate  franchise,  and 
the  contracts  were  sought  to  be  avoided  because  there  was  a 
failure  to  comply  with  some  regulation,  or  the  power  was  im- 
properly exercised.  In  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass. 
258,  41  Am.  Rep.  221,  it  is  said:  'There  is  a  clear  distinction, 
as  was  pointed  out  by  Mr.  Justice  Campbell  in  Zabriskie  v. 
Cleveland  etc.  R.  R.  Co.,  by  Mr.  Justice  Hoar  in  Monument 
Bank  v.  Globe  Works,  and  by  Lord  Chancellor  Cairns  and 
Lord  Hatherley  in  Ashbury  Ry.  etc.  Co.  v.  Riche,  between  the 
exercise  by  a  corporation  of  a  power  not  conferred  upon  it, 
varying  from  the  objects  of  its  creation  as  declared  in  the 
law  of  its  organization,  of  which  all  persons  dealing  with  it 
are  bound  to  take  notice,  and  the  abuse  of  a  general  power, 
or  the  failure  to  comply  with  prescribed  formalities  or  regu- 
lations in  a  peculiar  instance,  when  such  abuse  or  failure  is 
not  known  to  the  other  contracting  parties.' 

"No  doubt  a  person  dealing  with  a  corporation,  who  finds 
the  making  of  a  contract  to  be  within  the  scope  of  the  corpo- 
rate powers  under  the  charter,  has  a  right  to  assume  that  its 
officers,  in  the  management  of  its  affairs,  have  complied  with 
all  the  conditions  necessary  to  the  exercise  of  the  power.  If 
the  contract  with  the  corporation  can  be  valid  under  any  cir- 
cumstances, an  innocent  person  has  a  right  to  presume  the 
existence  of  such  circumstances.  In  such  cases  the  corpora- 
tion and  its  stockholders  may  be  estopped  from  avoiding  the 
contract  or  denying  the  existence  of  the  requisite  conditions. 
This  is  the  extent  to  which  the  cases  cited  go,  and  none  of 
them  hold  that  there  can  be  an  estoppel  where  the  contract 
could  not,  under  any  conditions,  be  made  by  the  corporation. 
To  so  hold  would  be  equivalent  to  saying  that  a  corporation 
could  make  any  contract  in  excess  of  its  powers  and  in  vio- 
lation of  the  laws  and  policy  of  the  state,  for  no  other  reason 
than  because  it  had  made  such  contract.  A  usurpation  of 
power  where  the  other  contracting  party  had  full  notice  of 
the  illegality  of  the  act,  would  operate,  under  such  a  rule, 
to  confer  power.  We  do  not  think  that  such  a  rule  could 
prevail. 
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"It  is  suggested  that  this  contract  might  be  operative  to 
confer  upon  bondholders  an  equitable  right  to  vote  the  shares 
of  stock,  but  it  is  sufficient  to  say,  respecting  that  claim, 
that  such  was  not  the  contract.  The  contract  was  that  they 
might  vote  as  bondholders,  and  there  was  no  intention  of 
depriving  stockholders  of  the  right  to  vote. 

"The  judgment  will  be  affirmed." 

From  this  judgment  an  appeal  was  taken  to  the  supreme 
court. 

Jack  &  Tichenor,  for  the  appellant. 

R.  J.  Cooney,  state's  attorney^  and  Stevens  &  Horton,  for  the 
appellee. 

'®®  Baker,  J.  We  think  that  the  opinion  of  the  appellate 
court  aptly  and  accurately  states  both  the  facts  and  the  law 
of  the  case.  In  the  brief  and  argument  for  appellant  filed 
in  this  court  it  is  claimed  that  the  reasons  given  by  that 
court  for  the  affirmance  of  the  judgment  are  not  satisfactory. 
The  gist  of  this  contention,  as  we  understand  counsel,  is, 
that  the  judgments  below  are  in  direct  antagonism  to  the 
plain  provisions  of  a  contract  entered  into  by  and  between 
individuals  in  all  respects  fully  competent  to  act  in  relation 
to  the  matter  involved,  and  that  to  declare  the  contract  void 
in  this  collatera,l  proceeding  is  to  impair  the  rights  of  con- 
tracting parties  fully  capable  of  contracting  as  between  each 
other,  and  plainly  in  derogation  of  legal  principles. 

The  several  contracts  here  involved  were  not  contracts  be- 
tween natural  and  individual  persons,  but  all  contracts  to 
which  the  corporation  was  a  party.  The  by-laws  were  estab- 
lished by  the  corporation  itself,  acting  as  a  corporate  body. 
The  proposition  of  Moran  and  Denny  to  subscribe  stock  and 
to  transfer  the  already  constructed  railroad  owned  by  them 
to  the  Toledo,  Peoria,  &  Western  Railway  Company,  was 
made  to  said  company  after  its  organization  under  tiie  laws 
of  the  state,  and  was  accepted  by  the  board  of  directors  and 
^^"^  the  incorporators  and  stockholders  of  that  company,  act- 
ing for  and  as  that  company;  and  the  trust  deed,  bonds,  and 
certificates  of  stock,  which  are  the  instruments  under  and 
by  virtue  of  which  the  bondholders  claim  the  right  to  vote 
at  the  meetings  of  the  stockholders,  are  all  instruments  that 
were  executed,  issued,  and  delivered  by  the  railway  company. 
The  supposed  contract  right  to  vote  is  based  upon  and  grows 
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out  of  instruments  and  contracts  made  by  the  company  as  a 
corporate  entity  and  not  otherwise. 

It  is  claimed  by  counsel  that  in  Lorillard  v.  Clyde,  86 
N.  Y.  384,  a  like  agreement  with  that  here  in  question  was 
held  by  the  court  to  be  valid.  That  case  was  wholly  unlike 
this  in  many  respects.  The  corporation  was  not  a  party  to 
the  contract  there  in  suit.  The  agreement  of  June  14,  1874, 
was  made  prior  to  the  organization  of  the  corporation,  and 
was  made  between  the  plaintiff,  Lorillard,  and  the  firm  of 
William  P.  Clyde  &  Co.,  and  provided  for  a  consolidation  of 
business  and  property,  and  for  the  formation  of  a  corpora- 
tion and  a  corporate  management  of  the  consolidated  busi- 
ness. It  also  contained  numerous  other  provisions,  and  it  was 
for  a  breach  of  some  of  these  other  provisions  of  that  contract 
that  the  suit  was  brought.  Another  very  material  difference 
between  the  cases  is,  that  there  nothing  was  provided  for  iu 
the  agreement  that  was  "inconsistent  with  the  provisions  of 
the  statute  or  immoral  in  itself,"  while  here,  that  which  was 
provided  for  in  the  contract  was  explicitly  prohibited  both 
by  the  statute  and  constitution  of  the  state.  An  agreement 
to  do  an  act  forbidden  by  the  statute  is  not  binding:  Penn  v. 
Bornvxan,  102  111.  523;  Cincinnati  Mutual  Health  Assn.  v. 
Rosenthal,  55  111.  85;  8  Am.  Rep.  626;  Rockhold  v.  Canton 
Masonic  Ben.  Soc,  129  111.  440;  26  111.  App.  152.  And  it 
would  be  absurd  to  say  that  either  persons  or  corporations 
can  abrogate  such  a  statute,  upon  the  theory  of  an  estoppel, 
by  sin:iply  contracting  to  do  the  prohibited  act. 

***  It  is  urged  that  Messrs.  Moran  and  Denny  received 
and  held  the  stock  of  the  company  in  terms  subject  to  the 
right  of  the  bondholders  to  vote,  and  that  the  relator  herein, 
with  full  knowledge  of  the  provision  inserted  m  both  bonds 
and  certificates  of  stock,  was  enabled  to  purchase  his  stock 
at  the  depreciated  value  which  it  had  by  reason  of  the  fact 
that  it  was  taken  and  held  subject  to  the  right  of  the  bond- 
holders to  vote;  that  the  stock  is  subject  to  certain  fixed  con- 
ditions, which  constitute  an  infirmity  attached  to  the  stock 
itself,  and  that  when  he  purchased  the  stock  he  assumed 
and  agreed  to  take  and  hold  it  subject  to  the  right  of  the 
bondholders  to  vote  at  the  meetings  of  the  stockholders. 
And  in  the  same  connection  it  is  also  urged  that  Messrs. 
Moran  and  Denny  sold  these  bonds  upon  the  n)arket;  that 
the  stipulation  in  question  undoubtedly  gave  the  bonds  a 
market  value  which  they  otherwise  would  not  have  had,  and 
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that  they,  Moran  and  Denny,  received  whatever  enhanced 
value  they  were  enabled  to  obtain  by  reason  of  the  provision 
for  the  protection  of  the  bondholders  and  the  conservatioa 
of  the  capital  invested  by  them  in  the  enterprise,  and  that 
therefore  Moran  and  Denny,  as  holders  of  the  stock  and  the 
assignees  of  such  stock,  with  knowledge  of  the  provision  in- 
serted in  the  certificates  of  stock,  should  hold  the  stock  sub- 
ject to  such  provision.  This  seems  to  us  to  be  a  partial  and 
incorrect  view  of  the  matter.  Both  the  constitution  of  the 
state  and  the  statute  under  which  the  railway  company  was 
organized  make  provision  for  the  election  of  the  directors  or 
managers  of  all  such  companies  by  the  stockholders,  and 
further  provide  that  "such  directors  or  managers  shall  not 
be  elected  in  any  other  manner."  It  is  therefore  to  be  pre- 
sumed that  the  relator,  when  he  purchased  his  stock,  knew 
that  the  stipulation  and  provision  in  question  were  directly 
contrary  to  the  constitution  and  statute,  and  consequently 
void,  and  for  that  reason  was  willing  to  pay,  and  did  pay,  a 
larger  consideration  for  '®*  the  stock  than  he  otherwise  would 
have  paid.  And  the  bondholders  are  also  chargeable  with 
notice  of  the  requirements  and  restrictions  of  the  public  stat- 
ute under  which  the  corporation  was  formed,  and  were  there- 
fore bound  to  know,  and  did  know,  when  they  received  or 
purchased  their  bonds,  that  the  stipulation  giving  them  the 
right  to  vote  at  any  and  every  meeting  of  the  stockholders 
was  in  palpable  and  absolute  conflict  with  the  prohibitions 
of  that  statute,  and  necessarily  null  and  void. 

The  sections  of  the  statute  that  are  quoted  at  length  in  the 
opinion  of  the  appellate  court  indicate  quite  clearly  that  it 
is  a  part  of  the  public  policy  of  the  state  that  the  corporate 
business  and  afi"airs  of  railroad  companies  shall  be  managed 
and  controlled  by  directors  who  are  not  only  stockholders 
themselves,  but  who  are  likewise  elected  by  the  votes  of 
those  who  are  also  stockholders.  It  is  for  the  interest  of  the 
state  and  of  the  public  that  railroad  companies  be  success- 
fully managed,  so  that  they  will  well  and  promptly  perform 
the  public  duties  that  devolve  upon  them,  and  afi'ord  all 
necessary  facilities  for  the  safe  transportation  of  persons  and 
property.  The  interest  of  the  shareholders  depends  upon 
the  success  of  the  corporation,  and  the  public  is  interested 
in  having  railroad  corporations  managed  and  controlled  by 
those  who  will  profit  by  keeping  up  the  property  and  by 
careful   management,  rather   than   by  bondholders,  whose 
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interest,  frequently,  with  a  view  to  foreclosure  and  future 
ownership,  lies  in  a  depreciation  in  the  condition  and  value 
of  the  property,  and  in  a  shrinkage  of  the  revenues  of  the 
company.  It  would  seem  that  a  contract  which  annuls 
these  statutory  provisions  is  against  public  policy,  and  a 
fraud  upon  the  statute  under  which  the  corporation  is  organ- 
ized and  from  which  it  derives  all  its  powers. 

The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed.  

CoBFORATiONs— By-law  Inconsistent  with  Law. — The  power  of  a  cor> 
poration  to  make  by-lawa  ia  limited  by  the  nature  of  the  corporation  and 
the  laws  of  the  country.  It  can  make  uo  rule  contrary  to  law,  good  morals, 
or  public  policy:  Sayre  v.  Louisville  etc.  Assn.,  1  Duvall,  143;  85  Am.  Dec. 
613,  and  note.  The  by-law  of  a  corporation  is  void  if  contrary  to  law:  In 
the  Matter  qf  the  Election  of  Directors,  etc.,  19  Wend.  37;  32  Am.  Dec.  429. 
See  especially  the  extended  note  to  People's  etc.  Sav.  Bank  v.  Superior  Court, 
43  Am.  St.  Rep.  153. 

Corporation. — A  party  dealing  with  a  corporation  must  take  notice  of 
the  general  law  of  the  state  uncier  which  the  power  exercised  by  the  cor- 
poration was  reserved:  Macon  etc.  R.  R.  Co.  v.  Oibson,  85  Ga.  1;  21  Am.  St. 
Rep.  135.  Notice  of  the  powers  and  legal  capacity  of  a  corporation  is  indis- 
putably imputed  to  all  persons  contracting  with  it:  Elevator  Co.  v.  Memphis 
etc.  R.  R.  Co.,  85  Tenn.  703;  4  Am.  St.  Rep.  798,  and  note;  Jemison  r.  Ci^ 
zens'  Sue.  Bank,  122  N.  Y.  135;  19  Am.  St.  Rep.  4S2,  and  note. 


Board  op  Education  v.  Blodgett. 

[155  Illinois,  441.] 

A  Municipal  Bond  Issued  for  Money  Not  Borrowed  nor  Used  for  a 
purpose  for  which  the  municipality  \iias  authorized  to  issue  bonds  is  void. 

Statute  of  Limitations. — The  Complete  Bar  ov  the  Statute  of  Limita- 
tions is  a  Vested  Right,  and  tlierefore  the  legislature  cannot  author- 
ize the  assertion  of  a  claim  if  such  bar  has  become  final. 

Constitutional  Law — Municipal  Corporations,  Property  Rtohts  of. — 
The  property  rights  of  municipal  corporations  are  protected  by  the  same 
constitutional  guaranties  which  shield  the  property  rights  of  individuals 
from  legislative  aggression. 

Statutk  ok  Limitations — Municipal  Corporations.— After  a  Statutb 
OF  LiMirATioN  has  Completely  Barred  the  right  to  assert  an  obli- 
gation against  a  municipal  corporation  the  legislature  cannot  revive  it. 

Fifer  &  Phillips^  for  the  appellant. 

John  E.  Pollock  and  A.  J.  Barr,  for  the  appellee. 

**'  Baker,  J.     The  board  of  education  of  Normal  school 
district,  defendant  below  and  appellant  here,  was  incorporated 
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in  1867  by  special  act  of  the  legislature:  3  Private  Laws  1867, 
p.  829.  The  act  by  which  it  was  incorporated  was  declared 
to  be  a  public  act.  On  July  15,  1867,  the  board  borrowed  of 
W.  E.  Woodward  fifteen  hundred  dollars,  and  issued  to  him 
therefor  three  bonds,  for  the  sum  of  five  hundred  dollars  each, 
and  numbered,  respectively,  80,  31,  and  32,  said  bonds  bear- 
ing interest  at  the  rate  of  ten  per  cent  per  annum,  payable 
semi-annually.  Said  bonds  were  afterward  purchased  from 
the  holders  thereof  by  Charles  H.  Blodgett,  appellee  herein, 
at  their  full  face  value.  He  held  them  until  after  their  ma- 
turity, when  new  bonds  of  like  import,  numbered  60,  61,  and 
62,  respectively,  and  dated  September  1,  1873,  and  running 
five  years,  were  issued  to  him  in  lieu  thereof.  On  March  2, 
1874,  the  board  executed  and  delivered  to  appellee  a  certain 
other  bond  for  five  hundred  dollars,  numbered  77,  said  bond 
bearing  date  said  March  2,  1874,  running  five  years,  and  draw- 
ing ten  per  cent  interest,  payable  semi-annually.  The  bond 
states  upon  its  face  that  it  was  issued  in  lieu  of  bond  No.  86, 
surrendered,  and  the  consideration  therefor,  five  hundred  dol- 
lars, was  paid  by  appellee  to  the  treasurer  of  the  board.  In- 
terest was  paid  on  the  original  bonds  until  their  maturity, 
and  on  bonds  60,  61,  62,  and  77  up  to  September  1,  1877, 
but  no  interest  has  been  paid  on  any  of  them  since  that 
date. 

Section  9  of  the  charter  of  the  board  of  education  of  Nor- 
mal school  district  reads  as  follows:  "For  the  purpose  of 
erecting  schoolhouses  and  purchasing  school-sites  it  shall  be 
lawful  for  said  board  to  borrow  at  a  rate  of  interest  not  exceed- 
ing ten  per  cent  per  annum,  and  issue  bonds  therefor  in  sums 
not  less  than  one  hundred  dollars,  which  bonds  shall  be  exe- 
cuted by  the  president  and  clerk  of  said  board,  in  the  name 
of  the  board,  and  countersigned  by  the  treasurer  of  the  board, 
and  to  secure  the  ***  payment  of  said  bonds  said  board  may 
mortgage  any  part  or  the  whole  property  belonging  to  said 
board."  And  it  is  stipulated  and  agreed  in  the  case  at  bar 
that  the  money  for  which  the  above-mentioned  bonds  were 
given  was  not  borrowed  or  used  by  the  board  of  education  for 
any  purpose  for  which  said  board  was  authorized,  by  its  char- 
ter, to  issue  bonds.  The  board  of  education  had  no  power  to 
issue  the  bonds,  and  they  were  void.  It  was  so  held  by  this 
court,  in  1880,  in  the  case  of  Hewitt  v.  Board  of  Education,  94 
111.  528. 

Afterward,  an  act  was  passed  by  the  legislature,  which  was 
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approved  June  17,  1893,  and  in  force  July  1, 1893,  and  which 
act  was  as  follows: 

•'An  act  to  aniend  an  act  entitled  'An  act  in  regard  to  lim- 
itations,' approved  April  4,  1872,  in  force  July  1,  1872. 

*'  Section  1.  Be  it  enacted  by  the  People  of  the  State  of  Illi- 
nois, represented  in  the  General  Assembly:  Tiiat  an  act  enti- 
tled 'An  act  in  regard  to  limitations,'  in  force  July  1,  1872, 
be  and  the  same  is  hereby  amended,  by  adding  thereto  the 
following,  to  be  numbered  section  27: 

"  Sec.  27.  Tliat  wlien  any  person  has  paid  money  into  any 
incorporated  school  district  of  this  state,  and  bonds  have  been 
issued  by  such  corporation  therefor,  which  are  illegal,  and 
where  the  statute  of  limitations  has  run  against  the  recovery 
of  the  original  consideration  for  which  said  bonds  were  issued, 
then,  in  such  case,  the  statute  of  limitations  is  hereby  ex- 
tended, and  the  person  so  paying  money  for  such  illegal 
bonds,  or  his  legal  representatives  or  assigns,  shall  have  a 
right  of  action  in  his  own  name,  or  as  such  representative, 
against  such  corporation,  for  one  year  from  the  time  this  act 
takes  eflfect,  and  not  after,  to  recover  tiie  amount  of  the  origi- 
nal consideration  paid  for  such  bonds,  together  with  six  per 
cent  interest  per  annum  on  such  original  consideration  from 
the  date  that  interest  ceased  to  be  paid  on  such  bonds  until 
July  1, 1891,  and  five  per  cent  interest  per  annum  thereafter": 
Laws  1893,  p.  139. 

***  Thereupon,  on  July  6,  1893,  and  in  less  than  a  week 
after  the  act  went  in  force,  appellee  brought  this  action  of 
assumpsit  in  the  McLean  circuit  court  to  recover  the  amount 
of  the  original  consideration  paid  for  the  above-mentioned 
bonds,  with  interest.  The  declaration  consisted  of  the  con- 
solidated common  counts.  Appellant  interposed  the  general 
issue  and  a  plea  of  the  five  years  statute  of  limitations,  and 
appellee  replied  to  the  latter  plea,  counting  upon  the  act  ap- 
proved June  17,  1893,  concerning  limitations.  The  case  was 
finally  submitted  to  the  court  under  a  stipulation  which 
waived  formal  issues  on  the  pleadings,  both  parties  to  have 
the  full  benefit  of  all  the  facts  appearing  in  the  agreed  state 
of  facts  signed  by  them.  The  stipulation  of  facts  and  the 
bonds  were  all  the  evidence  oflfered.  Tlie  court,  upon  that 
evidence,  found  the  issues  in  favor  of  the  plaintiff  below,  and 
rendered  judgment  against  the  defendant  below  for  three 
thousand  nine  hundred  dollars  damages  and  costs  of  suit, 
and  from  that  judgment  this  appeal  was  prosecuted. 
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The  principal  question  at  issue  in  the  case  is  in  regard  to 
the  constitutionality  and  validity  of  the  act  approved  June 
17,  1893.  The  claim  of  invalidity  is  based  on  various  con- 
tentions made  by  appellant.  One  of  these  contentions  is  that 
the  act  is  in  violation  of  the  last  clause  of  section  22  of  article 
4  of  the  constitution  of  Illinois,  which  provides  as  follows: 
"In  all  cases  where  a  general  law  can  be  made  applicable 
no  special  law  shall  be  enacted."  Another  is  that  the  act  is 
a  partial,  unequal,  and  invidious  statute,  and  for  that  reason 
forms  no  part  of  that  "law  of  the  land  "  in  accordance  with 
which,  by  the  rule  of  the  common  law  and  by  the  mandate 
of  section  2  of  the  bill  of  rights  in  the  state  constitution,  all 
men  are  entitled  to  have  their  rights  determined.  Another 
is  that,  under  the  constitution,  the  legislature  cannot  create  a 
debt  against  a  municipal  or  school  corporation  for  corporate 
purposes,  and  subject  it  to  a  tax  for  its  payment,  without  its 
consent.  And  the  other  is  that  ***  the  statute  is  in  conflict 
with  the  rule  that  when  the  bar  of  a  statute  of  limitations 
has  become  complete  by  the  running  of  the  full  statutory 
period  the  right  to  plead  the  statute  as  a  defense  is  a  vested 
right,  which  cannot  be  destroyed  by  legislation,  since  it  is 
protected  therefrom  by  section  2  of  the  bill  of  riglits  incorpo- 
rated in  the  state  constitution,  which  declares  that  "  no  per- 
son shall  be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law."  We  will  consider  the  last  of  these  conten- 
tions only. 

It  has  been  stated  so  frequently  in  decisions  and  in  the 
books  that  "due  process  of  law"  and  "law  of  the  land"  meaa 
one  and  the  same  thing,  that  it  may  be  regarded  as  elemen- 
tary. 

As  early  as  1820  this  court  decided,  in  effect,  that  a  com- 
pleted bar  of  the  statute  of  limitations  is  a  vested  right.  la 
March,  1819,  the  first  legislature  of  the  state  enacted  "that 
all  the  laws  and  parts  of  laws  passed  by  or  under  the  author- 
ity of  any  territorial  government  heretofore  existing,  be,  and 
they  are,  hereby  repealed."  A  proviso  excepted  certain  stat- 
utes of  the  territorial  government,  but  did  not  except  the 
statutes  of  limitation  theretofore  in  force,  and  there  was  no 
saving  clause  that  applied  to  them.  The  same  legislature 
passed  an  act  for  the  limitation  of  actions:  Laws  1819,  pp. 
141,  351,  sec.  8.  In  Naught  v.  Oaeal,  Appendix  to  Breese,  29, 
Beecher's  Breese,  36,  the  court,  in  deciding  a  demurrer  to  a 
replication,  said:  "If  the  cause  of  action  accrued  one  year  or 


352  Board  of  Education  v.  Blodqbtt.       [Illinois, 

more  before  the  repeal  of  the  statute  of  limitations,  still  tlie 
old  statute  of  limitations  is  a  good  bar  to  the  action.  It  is  a 
complete  bar  before  the  repeal,  and  the  repeal  of  a  statute 
does  not  aflfect  the  rights  acquired  under  the  repealed  statute." 
The  question,  as  detached  from  tangible  property,  does  not 
seem  to  have  arisen  in  this  court  since  that  date  until  now. 

The  doctrine,  as  we  understand  it,  is  well  and  correctly 
stated  in  Cooley  on  Constitutional  Limitations,  **'  sixth 
edition.  On  page  448  he  says:  "  When  the  period  prescribed 
by  statute  has  once  run,  so  as  to  cut  off  the  remedy  which 
one  might  have  had  for  the  recovery  of  property  in  the  pos- 
session of  another,  the  title  to  the  property,  irrespective  of  the 
original  right,  is  regarded  in  the  law  as  vested  in  the  pos- 
sessor, who  is  entitled  to  the  same  protection  in  respect  to  it 
which  the  owner  is  entitled  to  in  other  cases.  A  subsequent 
repeal  of  the  limitation  law  could  not  be  given  a  retroactive 
effect  so  as  to  disturb  this  title.  It  is  vested  as  completely 
and  perfectly,  and  is  as  safe  from  legislative  interference,  as 
it  would  have  been  if  it  had  been  perfected  in  the  owner  by 
grant  or  any  species  of  assurance."  And  on  page  454  he 
says:  "Regarding  the  circumstances  under  which  a  man 
may  be  said  to  have  a  vested  rigiit  to  a  defense  against  a 
demand  made  by  another,  it  is  somewhat  difficult  to  lay 
down  a  comprehensive  rule  which  the  authorities  will  justify. 
It  is  certain  that  he  who  has  satisfied  a  demand  cannot  have 
it  revived  against  him,  and  he  who  has  become  released  from 
a  demand  by  the  operation  of  the  statute  of  limitations  is 
equally  protected.  In  both  cases  the  demand  is  gone,  and  to 
restore  it  would  be  to  create  a  new  contract  for  the  parties — 
a  thing  quite  beyond  the  power  of  legislation,"  The  same 
doctrine  is  stated  by  other  text-writers  in  perhaps  different, 
but  equally  strong,  language:  Sutherland  on  Statutory  Con- 
struction, sec.  480;  Wood  on  Limitations,  sees.  11,  12,  pp 
26,  30. 

In  almost  all  of  the  states  of  the  union  in  which  the  ques 
tion  has  arisen  it  has  been  held  that  the  right  to  set  up  the 
bar  of  a  statute  of  limitations  as  a  defense  to  a  cause  of 
action,  after  the  statute  has  run,  is  a  vested  right,  and  can- 
not be  taken  away  by  legislation,  eitiier  by  a  repeal  of  the 
statute  without  saving  clause  or  by  an  affirmative  act,  and 
that  it  is  immaterial  whether  the  action  is  for  the  recovery 
of  real  or  personal  property,  or  for  the  recovery  of  a  money 
demand,  or  for  the  recovery  of  damages  for  a  tort:  Brown  v. 
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Parker,  28  Wis.  21;  *•*»  Davis  v.  Minor,  1  How.  (Miss.)  183; 
28  Am.  Dec.  325;  McCracken  Co.  v.  Mercantile  Trust  Co.,  84 
Ky.  344;  Girdner  v.  Stephens,  1  Heisk.  280;  2  Am.  Rep.  700; 
Kinsman  v.  Cambridge,  121  Mass.  558;  Bigelow  v.  Beniis,  2 
Allen,  496;  Stipp  v.  Brown,  2  Ind.  647;  i2?/Jer  v.  PFi^so?i,  41 
N.  J.  L.  9;  McKinney  v.  Springer,  8  Blackf.  506;  Boldro  v. 
ro/mie,  1  Or.  176;  5a?i  v.  Wyeth,  99  Mass.  338;  Prentice  v. 
Dehon,  10  Allen,  353;  Yancy  v.  Yancy,  5  Heisk.  353;  13  Am. 
Rep.  5;  Bradford  v.  -S/tine,  13  Fla.  393;  7  Am.  Rep.  239; 
Moore  v.  Luce,  29  Pa.  St.  260;  72  Am.  Dec.  629;  Couch  v. 
McKee,  6  Ark.  484;  TFboc^man  v.  Fulton,  47  Miss.  682;  TFires 
V.  Farr,  25  Vt.  41;  Rockport  v.  Walden,  54  N.  H.  167;  20  Am. 
Rep.  131;  Lockhart  v.  Horn,  1  Woods,  628;  Harrison  v.  Stacy, 
6  Rob.  (La.)  15;  Thompson  v.  iJ^ad,  41  Iowa,  48;  ^iHason  v. 
Dunlap,  50  Me.  Ill;  Whitehurst  v.  De?/,  90  N.  C.  542;  Mc- 
Merty  v.  Morrison^  62  Mo.  140.  The  rule,  however,  is  held 
to  be  otherwise  as  to  debts,  in  Texas  and  in  Alabama:  Ben- 
iinck  V.  Franklin,  38  Tex.  458;  Jones  v.  Jones,  18  Ala.  248. 

Great  reliance  is  placed  by  appellee  on  the  prevailing 
opinion  in  Campbell  v.  Holt,  115  U.  S.  620,  where  it  was  held 
that  a  debtor  has  no  property  in  the  bar  of  a  statute  of  limi- 
tations as  a  defense  to  a  promise  to  pay  a  debt,  and  that  such 
bar,  after  it  has  become  complete,  may  be  removed  by  a  stat- 
ute. The  decision,  however,  was  by  a  divided  court,  there 
being  a  vigorous  dissenting  opinion  by  Justice  Bradley,  which 
was  concurred  in  by  Justice  Harlan.  The  doctrine  of  the 
dissenting  opinion  is  most  in  consonance  with  former  deci- 
sions of  this  court,  and  is  supported  by  the  great  weight 
of  authority.  That  opinion  seems  to  us  to  present  the  bet- 
ter view.  It  expresses  so  strongly  and  so  well  our  under- 
standing of  the  law  that  we  will  quote  from  it  at  some 
length.  The  learned  justice  says  that  the  constitutional 
provision  that  forbids  that  any  person  should  be  deprived 
"of  life,  liberty,  or  property  without  due  process  of  law," 
was  intended  to  protect  every  valuable  right  which  a  man 
has.  He  then  adds:  "The  words  'life,  liberty,  and  prop- 
erty '  are  constitutional  terms,  and  are  to  be  taken  "***  in 
their  broadest  sense.  They  indicate  the  three  great  subdivi- 
sions of  all  civil  right.  The  term  'property,'  in  this  clause, 
embraces  all  valuable  interests  which  a  man  may  possess 
outside  of  himself — that  is  to  say,  outside  of  his  life  and 
liberty.  It  is  not  confined  to  mere  tangible  property,  but 
extends  to  every  species  of  vested  right.     In  my  judgment  it 
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would  be  a  very  narrow  and  technical  construction  to  hold 
otherwise.  In  an  advanced  civilization  like  ours  a  very  large 
proportion  of  the  property  of  individuals  is  not  visible  and 
tangible,  but  consists  of  rights  and  claims  against  others  or 
against  the  government  itself.  Now,  an  exemption  from  a 
demand  or  an  immunity  from  prosecution  in  a  suit  is  as  valu- 
able to  the  one  party  as  the  right  to  the  demand  or  to  prose- 
cute the  suit  is  to  the  other.  The  two  things  are  correlative, 
and  to  say  that  the  one  is  protected  by  constitutional  guar- 
anties and  that  the  other  is  not  seems  to  me  almost  an 
absurdity.  One  right  is  as  valuable  as  the  other.  My  prop- 
erty is  as  much  imperiled  by  an  action  against  me  for  money 
as  it  is  by  an  action  against  me  for  my  land  or  my  goods. 
It  may  involve  and  sweep  away  all  that  I  have  in  the  world. 
Is  not  a  rigiit  of  defense  to  such  an  action  of  the  greatest 
value  to  me?  If  it  is  not  property  in  the  sense  of  the  consti- 
tution, then  we  need  another  amendment  to  that  instrument. 
But  it  seems  to  me  that  there  can  hardly  be  a  doubt  that  it 
is  property.  The  immunity  from  suit  which  arises  by  oper- 
ation of  the  statute  of  limitations  is  as  valuable  a  right  as 
the  right  to  bring  the  suit  itself.  It  is  a  right  founded  upon 
a  wise  and  just  policy.  Statutes  of  limitation  are  not  only 
calculated  for  the  repose  and  peace  of  society,  but  to  provide 
against  the  evils  that  arise  from  loss  of  evidence  and  the 
failing  memory  of  witnesses.  It  is  true  that  a  man  may 
plead  the  statute  when  he  justly  owes  the  debt  for  which  he 
is  sued;  and  this  has  led  the  courts  to  adopt  strict  rules  of 
pleading  and  proof  to  be  observed  when  the  defense  of  the 
statute  is  interposed.  But  it  is,  nevertheless  **•*  a  right 
given  by  a  just  and  politic  law,  and,  when  vested,  is  as  much 
to  be  protected  as  any  other  right  that  a  man  has.  The  fact 
that  this  defense  pertains  to  the  remedy  does  not  alter  the 
case.  Remedies  are  the  life  of  rights,  and  are  equally  pro- 
tected by  the  constitution.  Deprivation  of  a  remedy  is  equiv- 
alent to  a  deprivation  of  the  right  which  it  is  intended  to 
vindicate,  unless  another  remedy  exists  or  is  substituted  for 
tliat  which  is  taken  away.  This  court  has  frequently  held 
that  to  deprive  a  man  of  a  remedy  for  enforcing  a  contract 
is  itself  a  mode  of  impairing  the  validity  of  the  contract. 
And,  as  before  said,  the  right  of  defense  is  just  as  valuable  as 
the  right  of  action.  It  is  the  defendant's  remedy.  There  is 
really  no  difference  between  the  one  right  and  the  other,  in 
this  respect." 
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The  political  rights  and  privileges  delegated  to  counties, 
school  districts,  and  cities  are  not  within  the  constitutional 
provisions  against  laws  which  impair  vested  rights,  but  their 
property  rights  are  protected  by  the  same  constitutional  guar- 
anties which  shield  the  property  of  individuals  from  legisla^ 
tive  aggression:  People  v.  Mayor  etc.  of  Chicago,  51  111.  17;  2 
Am.  Rep.  278;  Richland  County  v.  Lawrence  County,  12  111. 
1;  Milam  County  v.  Bateman,  54  Tex.  153;  Trustees  v.  Mayor, 
13  Smedes  &  M.  645;  Grogan  v.  San  Francisco,  18  Cal.  590; 
City  of  Dubuque  v.  Illinois  Cent.  R.  R.  Co.,  39  Iowa,  56. 

In  our  opinion  the  act  of  June  17, 1893,  amendatory  of  the 
act  in  regard  to  limitations,  is  unconstitutional  and  invalid. 
It  follows  that  the  circuit  court  erred  in  its  rulings  upon  some 
of  the  propositions  of  law  submitted  to  it,  and  in  rendering 
judgment  against  the  defendant. 

The  judgment  is  reversed. 

Judgment  reversed.  

Municipal  Corporations — Leoisi-ativk  Interference  with  Propertt 
RiQHTS  OF. — There  is  no  limit  to  the  control  which  the  legislature  may  exer^ 
ciae  over  property  acquired  and  held  by  a  municipal  corporation,  provided 
such  control  is  consistent  with  the  preservation  of  the  property,  or  of  its 
proceeds  for  the  uses  and  purposes  for  which  it  was  acquired:  Coyle  v.  Mc 
Intire,  7  Houst.  44;  40  Am.  St.  Rep.  109,  and  note.  This  question  is  fully 
discussed  in  the  monographic  notes  to  Alt.  Hope  Cemetery  v.  Boston,  35  Am. 
St.  Rep.  529-540,  and  Hasbrouck  v.  Milwaukee,  80  Am.  Dec.  731. 

Limitations  of  Actions — Vested  Rights. — After  a  cause  of  action  has 
become  barred  by  the  statute 'of  limitations  a  defendant  has  a  vested  right 
to  rely  on  that  statute  as  a  defense,  and  the  legislature  cannot  divest  him  of 
Buch  right:  Oirdner  v.  Stephens,  1  Heisk.  280;  2  Am.  Rep.  700;  Rockport  V. 
Walden,  54  N.  H.  167;  20  Am.  Rep.  131. 

Municipal  Corporations — Bonds. — Effect  of  Unauthorized  Issue  o»j 
See  th«  extended  note  to  De  Voas  v.  City  qf  Riclmumd,  98  Am.  Deo.  686. 


Lake  Erie  &  Western   Eailroad  Company  v, 
Whitham. 

[165  Illinois,  614.] 

CONVETANCB  BY  HuSBAND  AND   WiFE. — THOUGH  THE  NaHE  O?  A  WiFE  IS 

Placed  afi'ER  that  of  her  husband  in  a  conveyance  it  will  not  be  pre* 
Bumed  that  she  joined  therein  merely  for  the  purpose  of  waiving  her 
dower,  when  by  the  terms  of  the  instrument  she  appears  as  one  of  the 
parties  conveying  and  quitclaiming  all  her  interest  in  the  land  de> 
scribed  therein. 
Deed. — Acknowledgment. — The  Omission  of  a  Notary  Public  to  Wbii» 
THE  Name  of  his  Office  under  bis  signature  does  not  vitiate  his  oer> 
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tificate  of  acknowledgment,  in  the  body  of  which  he  is  described  as  % 
notary  public. 

Dklivery  of  a  Dked  n  Prksdmkd  to  have  bkbn  on  thk  Day  of  its  Datb, 
tliough  it  was  subsequently  ackuowledged.  Nor  is  tliia  presumptioa 
rebutted  by  evidence  that  it  did  not  come  to  the  personal  possession 
of  the  grantee  until  after  it  was  acknowledged,  if  it  was  procured  by  an 
attorney  acting  for  him  in  another  county. 

Debds,  Dkscription. — If  a  deed  describes  land  by  metes  and  bounds,  and 
then  states  that  it  is  all  of  a  tract  of  land  (giving  another  description), 
and  the  two  descriptions  are  not  synonymous,  effect  will  be  given  to 
the  larger  and  less  restricted  description,  and  the  result  will  be  that  the 
deed  will  operate  as  a  conveyauce  of  the  land  contained  in  both  descrip« 
tions. 

Dbkd. — Thb  Delivery  of  a  Deed  Dated  on  the  Day  the  Suit  wa» 
Brought  is  prima  facie  established  to  have  been  before  such  suit  wa» 
commenced,  by  the  undisputed  testimony  of  the  grantee  that  it  was  de- 
livered before  the  suit  was  commenced,  though  he  further  testifies  that 
he  was  in  another  county  on  that  day,  and  does  not  clearly  show  how 
he  knew  the  precise  moment  of  the  commencement  of  the  action,  and 
reached  the  conclusion  that  it  was  after  the  delivery  of  the  deed. 

Ejectment — Title  from  Common  Source. — If  a  plaintiff  files  an  affidavit, 
showing  from  whom  he  claims  title,  and  stating  that  he  understands 
defendant  to  claim  from  the  same  source,  and  the  defendant  does  not 
controvert  such  affidavit,  it  will  be  sufficient  for  the  plaintiff  to  trace 
title  from  the  common  source  thus  designated  by  him. 

Dedication  of  Lands  for  Railway  Purpo.ses  cannot  be  effected  by  a  com- 
mon-law dedication,  but  only  in  the  manner  prescribed  by  statute  or  by 
a  conveyance  executed  by  the  owner. 

Common  Law. — A  Dedication  of  Lands  can  be  for  Public  Purposes 
only.  Railway  companies  are  private  corporations,  and  therefore  can- 
not acquire  lands  or  an  easement  therein  by  common-law  dedication. 

H.  M.  Steely,  for  the  appellant. 

Salmans  &  Draper  and  0.  A.  Allen,  for  the  appellee. 

*'''  Bailey,  J.  Tliis  was  a  suit  in  ejectment,  brought 
by  Eugene  H.  Whitham,  against  the  Lake  Erie  &  Western 
Railroad  Company,  to  recover  a  strip  of  land  forty  or  fifty 
feet  in  width,  and  nine  hundred  and  sixty-five  feet  long, 
lying  ***  between  the  north  line  of  blocks  13  and  14,  in  the 
village  of  Rankin,  Vermilion  county,  and  the  north  line  of 
the  southeast  quarter  of  section  11,  township  23,  north  of 
range  14  west,  being  a  part  of  the  land  claimed  by  the  de- 
fendant as  its  right  of  way.  The  suit  was  brought  November 
29,  1892,  the  declaration  consisting  of  one  count,  which 
describes  the  premises,  and  alleges  that  the  plaintiff  is  the 
owner  thereof  in  fee  simple.  Tiie  defendant  pleaded  not 
guilty,  and  at  the  trial,  which  was  had  at  the  May  term, 
1894,  of  the  circuit  court,  a  verdict  was  rendered  finding  the 
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■defendant  guilty,  and  finding  that  the  title  to  the  premises 
established  by  the  plaintiff  was  in  fee  simple.  Upon  this 
verdict  the  court,  after  denying  the  defendant's  motion  for  a 
new  trial,  gave  judgment  in  favor  of  the  plaintiff,  and  the 
defendant  now  brings  the  record  to  this  court  by  appeal. 

It  appears  from  the  evidence  that  the  village  of  Rankin 
was  laid  out  and  platted  about  November  14,  1872,  and  that 
the  plat,  with  tlie  accompanying  certificates,  was  filed  for 
record  in  the  office  of  the  recorder  of  Vermilion  county,  No- 
vember 28,  1872.  The  railroad  in  question,  of  which  the 
■defendant  is  now  the  owner,  is  located  near  the  north  line  of 
the  land  in  controversy,  and  seems  to  have  been  built  and  in 
operation  before  the  plat  of  the  village  of  Rankin  was  filed 
for  record,  it  having  been  built  by  a  railroad  company  of 
"which  the  defendant  is  or  chums  to  be  the  successor.  At  the 
point  in  question  the  railroad  runs  east  and  west,  and  is 
■crossed  by  Main  street,  a  street  running  north  and  south, 
near  the  center  of  tlie  village.  At  the  time  the  village  was 
platted  William  A.  Rankin  and  David  Rankin,  for  whom  the 
the  village  was  named,  owned  the  west  half  of  section  12,  on 
which  that  part  of  the  village  east  of  Main  street  was  platted, 
while  George  Guthrie  owned  the  northeast  quarter  of  section 
11,  or  all  that  part  of  the  plat  lying  west  of  Main  street  and 
north  of  the  railroad,  and  tlie  heirs  of  Stanton  S.  Johnston, 
deceased,  owned  the  southeast  quarter  of  ***  section  11,  being 
that  part  of  the  land  included  in  the  plat  lying  west  of  Main 
€treet  and  south  of  the  railroad. 

The  evidence  tends  to  show  that,  at  the  time  the  village  of 
Rankin  was  platted,  there  was  groat  rivalry  between  Rankin 
and  a  small  place  about  a  mile  and  a  half  further  west, 
known  as  Pellsville,  as  to  which  should  secure  the  railroad 
station,  and  that  the  owners  of  the  land  embraced  in  Rankin 
were  disposed  to  oRer  very  considerable  inducements  to  the 
railroad  company  for  the  purpose  of  securing  the  station  for 
their  own  village.  William  A,  Rankin  seems  to  have  been 
employed  by  the  Johnston  heirs  in  platting  their  part  of  the 
village,  and  the  evidence  tends  to  show  that  they  agreed  to 
give  him  each  alternate  two  lots  througliout  the  plat  if  he 
would  secure  the  station;  that  Rankin,  acting  for  the  Johns- 
ton heirs,  had  the  surveying  done,  some  of  the  heirs  being 
present  and  one  or  more  of  them  assisting  in  making  the 
eurvey. 

The  evidence  further  tends  to  show  that  the  proprietors  of 
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the  several  tracts  of  land  to  be  included  in  the  plat  instructed 
the  surveyor  to  leave  suflScient  ground  on  each  side  of  tha 
railroad  track  to  make,  with  the  right  of  way  already  ac- 
quired by  the  railroad  company,  a  strip  one  hundred  feet  in 
width,  and  that  in  pursuance  of  such  instructions  he  sur- 
veyed and  laid  out  the  grounds,  and  made  the  plat  so  as  to 
leave  one  hundred  feet  on  each  side  of  the  railroad  through 
the  entire  village,  and  there  is  evidence  tending  to  show  that 
it  was  the  intention  of  the  parties  that  the  ground  so  left 
should  be  railroad  ground,  and  should  be  occupied  and  used 
for  railroad  purposes. 

The  strips  of  land  thus  left  not  being  "  marked  or  noted 
on  the  plat  as  donated  or  granted  "  to  the  railroad  compatiy, 
it  is  not,  and  cannot  well  be,  claimed  that  the  plat  operated 
as  a  conveyance  thereof  to  the  railroad  company  under  the 
provisions  of  section  3  of  chapter  109  of  the  Revised  Statutes, 
but  it  is  contended,  on  behalf  of  ***  the  company,  that  the 
plat,  when  considered  in  connection  with  the  evidence  of 
the  contemporaneous  and  subsequent  acts  and  conduct  of  the 
parties,  tends  to  establish  a  common-law  dedication  of  the 
land  to  the  company,  for  its  use  as  a  part  of  its  right  of  way. 
This  contention,  which  raises  one  of  the  principal  questions 
presented  by  the  record,  will  be  more  fully  noticed  hereafter. 

The  plaintiff,  to  establish  title  in  himself  to  the  lands  in 
question,  offered  in  evidence  certain  proceedings  in  chancery 
between  the  heirs  of  Stanton  S.  Johnston,  deceased,  for  par- 
tition, in  which  it  was  alleged  in  the  bill  and  found  by  the 
decree  that  Stanton  S.  Johnston,  in  his  lifetime,  was  seised 
of  an  equitable  estate  in  these  lands  by  virtue  of  a  contract 
for  the  sale  thereof  to  him  by  the  Illinois  Central  Railroad 
Company,  and  that  after  his  death  certain  deeds  were  exe- 
cuted, by  which  the  legal  title  was  conveyed  to  his  heirs. 
Evidence  was  also  given,  not  only  that  his  heirs  were  thus 
claiming  title  in  fee  to  the  land,  but  that  before  the  village 
of  Rankin  was  laid  out  and  platted  they  were  in  possession 
of  it.  The  plaintiff  then  offered  in  evidence  quitclaim  deeds 
to  himself  from  each  of  the  heirs  of  Johnston,  purporting  to 
convey  to  hiiu  all  their  riglit,  title,  and  interest  in  the  land. 
Several  specific  objections  to  these  deeds  were  raised,  all  of 
which  were  overruled,  and  the  deeds  were  read  in  evidence. 
The  decisions  of  the  court  overruling  these  objections  are 
now  assigned  for  error. 

Harriet  M.  Hutchinson  is  one  of  the  heirs  of  Johnston,  and 
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one  of  the  deeds  offered  in  evidence  purports  to  be  executed 
by  Joseph  M.  Hutchinson  and  Harriet  M.,  formerly  Harriet 
M,  Johnston,  his  wife,  party  of  the  first  part,  to  the  plaintiff, 
party  of  the  second  part,  and  in  which  the  party  of  the  first 
part,  for  a  certain  consideration  therein  mentioned,  convey 
and  quitclaim  to  the  party  of  the  second  part  all  interest  in 
the  land  in  question.  It  is  objected  that  because  the  name 
of  the  wife  is  placed  after  that  of  her  husband  it  will  be  in- 
tended that  ***  she  joined  with  her  husband  merely  for  the 
purpose  of  waiving  her  dower,  and  not  for  the  purpose  of  con- 
veying her  estate.  It  is  sufficient  to  say  that,  even  if  such 
intendment  could  arise  under  other  circumstances,  it  is  com- 
pletely negatived  here  by  the  very  terms  of  the  instrument, 
since  she  appears  in  the  deed  as  one  of  the  parties  conveying 
and  quitclaiming  all  interest  in  the  land.  To  hold  otherwise 
would  do  violence  to  the  express  language  of  the  deed. 

Again,  it  is  objected  that  the  certificate  of  acknowledgment 
is  insufficient  because  the  officer  before  whom  the  acknowl- 
edgment was  taken,  though  describing  himself  in  the  body 
of  the  certificate  as  a  notary  public,  omitted  to  write  the  name 
of  his  office  under  his  official  signature.  As  he  professes,  in 
the  body  of  his  certificate,  to  be  a  notary  public  and  to  be 
acting  officially,  we  are  of  the  opinion  thnt  the  omission  of 
the  words  "  notary  public"  after  liis  signature  cannot  have 
the  effect  of  rendering  his  certificate  invalid.  His  oflicial 
character,  and  the  fact  that  he  was  acting  officially,  we  think 
sufficiently  appear.  The  objections  to  this  deed  were  prop- 
erly overruled. 

A  deed  from  William  A.  Rankin  and  Mary  D.  Rankin,  his 
wife,  bearing  date  November  23,  1892,  was  objected  to  on  the 
ground  that  the  certificate  of  acknowledgment  bears  date 
December  2,  1892,  the  latter  date  being  after  the  suit  was 
commenced.  The  presumption  is  that  the  deed  was  deliv- 
ered on  the  day  of  its  date,  and  the  fact  tliat  the  certificate 
of  acknowledgment  bears  a  later  date  is  not  sufficient  to  rebut 
such  presumption:  Deininger  v.  McConnel,  41  III.  227;  Jayne 
V.  Gregg,  42  111.  413;  Blake  v.  Fash,  44  111.  302;  Hardin  v. 
Crate,  78  111.  533.  There  is  evidence  tending  to  show  that 
the  deed  was  executed  and  acknowledged  in  a  different  county 
from  that  in  which  the  plaintiff  resided,  and  that  its  execu- 
tion was  procured  for  him  by  his  attorney  in  that  county,  and 
while  he  testifies  that  it  did  not  come  into  his  personal  pos- 
session ***  until  after  it  was  acknowledged,  there  is  no  evi- 
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dence,  outside  of  tliat  furnished  by  the  dates  appearing  upon 
the  instrument  itself,  tending  to  show  the  date  of  its  delivery 
to  his  attorney.  To  rebut  the  presumption  of  its  delivery  on 
the  day  of  its  date  it  was  necessary,  under  these  circum- 
stances, to  produce  some  evidence  as  to  the  time  of  its  deliv- 
ery to  the  plaintiff's  attorney,  and,  there  being  none,  the 
presumption  cannot  be  said  to  be  rebutted. 

It  is  next  claimed  tliat  the  deed  from  Jane  M.  Johnston, 
William  O.  Johnston,  Scott  Johnston,  and  Martha  E.  John- 
ston, to  Benjamin  R.  Cole,  conveyed  the  interest  of  the  grantors 
in  only  a  part  of  the  land  in  controversy,  and,  consequently, 
that  the  plaintiff  has  failed  to  show  that  he  has  become  vested 
with  their  title  to  the  residue.  This  deed  purports  to  convey 
and  quitclaim  all  the  interest  of  the  grantors  "in  the  follow- 
ing described  real  estate."  Then  follow  two  descriptions,  the 
first  of  which  describes,  by  metes  and  bounds,  the  land  lying 
between  block  14  and  the  north  line  of  the  quarter  section. 
The  other  description,  which  in  the  deed  appears  in  a  sepa- 
rate sentence,  is  as  follows:  '*  Being  all  of  that  part  of  above- 
described  quarter  section  lying  between  the  north  line  of  said 
quarter  section  and  blocks  13  and  14,  in  the  village  of  Ran- 
kin." Here  are  two  descriptions,  each  complete  in  itself,  one 
embracing  only  that  portion  of  the  quarter  section  lying  north 
of  block  14,  and  the  other  that  portion  lying  north  of  both 
blocks.  It  seems  plain  that,  under  these  circumstances,  effect 
must  be  given  to  the  larger  as  well  as  to  the  more  restricted 
description.  Such  interpretation  does  no  violence  to  either, 
but  gives  full  force  to  both.  Were  there  any  necessary  incon- 
gruity between  the  two,  the  more  restricted  description  might 
perhaps  be  rejectC'l,  so  long  as  the  conclusion  fairly  arises 
from  the  entire  instrument,  that  the  grantors  intended  to 
convey  their  interest  in  the  whole  tract;  but,  there  being  no 
such  incongruity  between  them,  nothing  '**  need  be  rejected, 
and  all  parts  of  the  description  may  be  retained  and  given 
force. 

It  is  also  claimed  that  the  deed  from  Cole  and  wife  to  the 
I)]aintiff  is  not  shown  to  have  been  delivered  before  the  com- 
mencement of  the  suit.  That  deed  bears  date  November  23, 
1892,  and  the  certificate  of  acknowledgment  is  dated  Novem- 
ber 29,  1892.  The  suit  was  brought  on  tiie  date  last  named, 
and  the  plaintiff  testifies  that  the  deed  was  received  by  him 
directly  from  Cole,  and  that  lie  received  it  the  day  it  was 
acknowledged,  but  that  it  came  to  iiis  hands  before  the  suit 
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was  commenced.  His  testimony  upon  this  point  is  sought  to 
be  weakened,  on  his  cross-examination,  by  eliciting  from  him 
the  fact  that  he,  on  the  day  the  deed  was  received,  was  in 
Rankin,  while  the  suit  was  commenced  at  Danville,  and 
therefore  that  he  could  not  have  known  the  exact  time  of  the 
issuing  of  summons  in  the  suit.  He,  however,  persists  in 
saying  that  according  to  his  understanding  the  suit  was  not 
commenced  at  Danville  until  after  the  deed  was  delivered  to 
him  at  Rankin,  and  there  being  no  evidence  to  the  contrary, 
we  think  his  testimony,  while  not  very  satisfactory,  is  sufl&- 
cient  to  show,  prima  facie,  that  the  deed  came  to  the  plain- 
tiff's hands  before  the  summons  in  the  suit  was  issued. 

It  is  contended,  in  the  next  place,  that  the  verdict  and 
judgment  for  the  plaintiff  are  unsupported  by  the  evidence, 
because  the  plaintiff  failed  to  deduce  his  title  from  the  United 
States,  or  any  other  original  source  of  title.  It  is  claimed, 
on  the  other  hand,  that  a  prima  facie  title  is  shown  by  de- 
ducing title  from  the  Johnston  heirs,  who  are  shown  to  have 
been  in  possession  of  the  land  claiming  title  in  fee.  The 
plaintiff  also  sought  to  bring  his  case  within  the  provisions 
of  section  25  of  chapter  45  of  the  Revised  Statutes.  Upon  the 
trial  he  stated,  on  oath,  that  he  claimed  title  from  the  John- 
ston heirs,  and  that,  as  he  understood  it,  the  defendant 
claimed  title  from  the  same  source.  This,  we  think,  was 
sufficient  to  ***  require  the  defendant,  or  its  agent  or  attor- 
ney, to  deny,  on  oath,  that  it  claimed  title  through  such 
source,  or  that  it  claimed  title  through  some  other  source,  in 
order  to  compel  the  plaintiff  to  deduce  title  from  any  other 
than  such  common  source.  No  such  denial  was  made,  on 
oath,  by  or  on  behalf  of  the  defendant,  and  we  think,  there- 
fore, it  was  sufi&cient,  prima  facie,  for  him  to  trace  his  title  to 
Buch  common  source. 

The  principal  contention  on  the  part  of  the  defendant, 
however,  seems  to  be  that  the  Johnston  heirs,  at  the  time  the 
village  of  Rankin  was  laid  out  and  platted,  intended  to  dedi- 
cate, and,  in  fact,  dedicated,  the  premises  in  question  to  the 
railroad  company  of  which  the  defendant  is  the  successor,  to 
become  a  part  of  its  right  of  way,  to  be  used  for  railroad 
purposes.  It  seems  to  be  conceded  that  the  strip  of  land  in 
question  was  not  "  marked  or  noted  on  the  plat  as  donated 
or  granted  "  to  the  railroad  company,  and  it  is  not,  and  can- 
not well  be,  claimed  that  the  plat  operated  as  a  conveyance 
thereof  to  the  railroad  company  under  the  provisions  of  S('c- 
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tion  3  of  chapter  109  of  the  Revised  Statutes,  but  it  is  insisted 
that  the  plat,  when  considered  in  connection  with  the  evidence 
of  the  contemporaneous  and  subsequent  acts  and  conduct  of 
the  parties,  tends  to  show  a  common-law  dedication  of  the 
land  to  the  company. 

The  evidence  bearing  upon  the  question  of  a  common-law 
dedication  is  conflicting,  some  of  the  witnesses,  especially 
some  of  the  Johnston  heirs  themselves,  testifying  positively 
that  there  was  no  intention  on  the  part  of  the  heirs  to  make 
such  dedication;  but,  as  the  question  is  presented  here,  we 
need  consider  only  the  evidence  introduced  on  the  part  of 
the  defendant  to  show  such  dedication. 

The  county  surveyor  who  made  the  survey  and  plat  was 
examined  as  a  witness,  and  his  testimony,  so  far  as  it  relates 
to  the  strip  taken  from  the  land  belonging  to  the  Johnston 
heirs,  being  the  premises  in  controversy  in  ***  this  suit,  is 
as  follows: 

"I  was  county  surveyor  at  the  time  the  village  of  Rankin 
was  platted  and  laid  out.  I  made  the  survey  and  plat.  I 
recollect  the  circumstances  of  tliere  being  a  strip  of  land  left 
north  of  blocks  13  and  14  in  that  plat.  There  was  a  strip 
one  hundred  feet  wide  left  along  each  side  of  the  center  of 
the  road  as  it  was  then  running.  In  making  that  plat  I 
made  a  plat  of  the  whole  town.  That  strip  was  left  at  the 
time,  as  I  understood  it,  for  the  railroad  company.  I  think 
some  of  the  Johnston  heirs  were  assisting  in  making  the  plat. 
I  think  William  0.  Johnston  carried  chain  for  me.  That 
strip  has  been  used  for  railroad  grounds  ever  since,  so  far  as 
I  knovv.  I  have  been  back  there  since  that  time  every  year 
or  two,  at  different  times.  Mr,  Rankin  was  overseeing  and 
looking  after  the  platting  of  the  grounds.  He  employed  me, 
and  paid  me  for  doing  the  whole  work.  He  was  with  me 
during  the  platting.  I  suppose  he  was  acting  for  the  John- 
ston heirs  in  the  platting  of  the  ground.  He  was  there  all 
the  time,  and  the  Johnston  heirs,  or  some  of  them,  were  there 
all  the  time  while  I  was  acting.  They  told  me  to  leave  one 
hundred  feet  on  each  side  of  the  track — that  they  were  willing 
to  give  almost  any  amount  of  land  to  the  railroad  to  get  the 
station  there — and  I  did  so,  and  that  was  made  and  signed 
by  the  different  parties,  and  recorded.  Why,  certainly  it  was 
left  for  railroad  ground,  and  that  was  the  purpose  of  it.  I  do 
not  remember  any  particular  conversation  with  the  Johnston 
heirs,  it  being  tweniy-two  years  ago.     They  were  all  miglity 


April,  1895.]     Lake  Erie  etc.  R.  R.  Co.  v.  Whitham.     363 

anxious  to  get  the  town  there,  and  they  were  fighting  the  town 
a  mile  distant.  Tliere  was  a  great  rivalry  at  that  station  and 
the  station  a  mile  or  a  mile  and  a  half  west  of  it  for  the  town. 
They  were  each  fighting  to  get  the  station.  There  was  great 
rivalry.  I  do  not  know  what  inducements  they  had  offered, 
but  they  were  willing  to  give  most  any  thing  to  the  railroad 
to  locate  the  station  there.  They  were  willing  to  give  this 
ground  and  any  thing  else."  Again,  on  cross-examination, 
he  says:  "I  don't  ***  know  that  any  thing  was  said  by  the 
owners  as  to  what  use  that  land  was  to  be  put  to.  I  know 
that  it  was  not  left  for  the  owners  to  use  themselves.  I  know 
it  was  called  railroad  ground.  I  understood  by  that  that  it 
was  for  the  exclusive  use  of  the  railroad." 

The  evidence  shows  that  shortly  after  the  plat  was  recorded 
the  railroad  company  entered  into  possession  of  the  strip  of 
land  in  controversy  and  built  a  sidetrack,  and  also  erected 
Btockpens  upon  it,  and  that  it  and  its  successors  have  con- 
tinued to  occupy  and  use  it  from  that  time  up  to  the  com- 
mencement of  this  suit — a  period  of  between  nineteen  and 
twenty  years — claiming  it  as  railroad  property.  It  also  ap- 
pears that  from  the  time  the  plat  was  recorded  the  Johnston 
heirs  made  no  claim  to  this  strip  of  land  until  a  short  time 
before  the  commencement  of  this  suit,  when,  for  a  nominal 
consideration,  they  quitclaimed  their  interest  to  the  plaintiff. 

Upon  this  evidence  the  defendant's  counsel  asked  the  court 
to  give  to  the  jury  various  instructions  upon  the  hypothesis 
of  a  common-law  dedication,  but  the  court  refused  to  give 
any  instruction  of  that  character  as  asked,  but  modified  them 
80  as  to  limit  their  scope  to  a  dedication  by  plat,  thereby,  in 
effect,  refusing  to  instruct  the  jury  that  the  defendant  was 
capable  of  acquiring  lands  by  a  common-law  dedication. 
Thus,  the  following  instruction,  being  asked,  was  modified 
by  inserting  therein  the  words  in  italics,  and  given  as  thus 
modified: 

"  The  court  instructs  the  jury  that  a  railroad  corporation 
is  a  public  corporation,  and  is  an  ever-existing  grantee,  capa- 
ble of  taking  lands  by  conveyance,  or  by  dedication,  by  platy 
by  the  owner,  for  railroad  purposes." 

The  following  instruction  also  was  asked  on  behalf  of  the 
defendant: 

''  The  court  instructs  the  jury  that  the  word  *  dedication  * 
used  in  these  instructions  means  an  appropriation,  or  devo- 
tion or  setting  apart,  by  the  former  owners,  of  the  land  in 
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question  for  railroad  purposes.  A  dedication  **''  of  land 
may  be  made  by  deed  or  writing,  or  it  may  be  by  acts  or 
parol  declarations  of  the  owners,  or  both,  without  writing; 
and  no  particular  form  is  required  to  establish  its  validity,  it 
being  purely  a  question  of  intention.  A  dedication  may  also 
be  made  by  survey  and  plat  alone,  without  any  declaration, 
either  oral  or  on  the  plat,  when  it  is  evident  from  the  face  of 
the  plat  that  it  was  intended  to  set  apart  certain  ground  for 
the  use  of  tlie  public  or  for  the  use  of  a  railroad  company." 

This  instruction  the  court  refused  to  give  as  asked,  but 
modified  it  as  follows,  and  gave  it  to  the  jury  so  modified: 

"The  court  instructs  the  jury  that  the  word  'dedication/ 
used  in  these  instructions,  means  an  appropriation,  or  devo- 
tion or  setting  apart,  by  the  former  owners,  of  the  land  in 
question  for  railroad  purposes,  by  a  plat.  A  dedication  may 
be  made  by  survey  and  plat  alone,  without  any  declaration, 
either  oral  or  on  the  plat,  when  it  is  noted  on  the  face  of  the 
plat  that  it  was  intended  to  set  apart  certain  grounds  for  the 
use  of  the  public  or  for  the  use  of  a  certain  corporation." 

Other  instructions,  involving  similar  principles,  were  mod- 
ified in  a  similar  manner.  The  rule  which  the  trial  court 
thus  intended  to  lay  down  manifestly  was,  that  while  a  rail- 
road company  may  take  lands  by  dedication  where  the  ded- 
ication is  by  plat  executed  in  the  form  prescribed  by  the 
statute,  it  is  incapable  of  taking  lands  by  dedication  in  any 
other  way,  and  especially  that  it  cannot  become  the  benefi- 
ciary of  a  common-law  dedication.  That  there  was  evidence 
tending  to  show  a  common-law  dedication  to  the  railroad 
company,  if  such  dedication  is  legally  possible,  cannot  be 
doubted,  and  the  question  presented  is,  whether  the  court 
decided  correctly  in  holding  that  no  such  dedication  can  be 
eflfectual  as  vesting  a  railroad  company  with  the  title  or  right 
of  possession  of  the  land  attempted  to  be  so  dedicated  to  its 
use. 

***  It  is  doubtless  true  that  any  person  who  is  the  owner 
of  land  may,  by  virtue  of  his  absolute  dominion  over  it,  do- 
nate or  dedicate  it  to  whomsoever  he  pleases.  He  may  give 
it  to  the  public,  to  a  body  corporate  capable  of  holding  it,  or 
to  a  natural  person,  for  such  purposes,  either  public  or  pri- 
vate, as  the  donor  may  see  fit  to  appoint.  But  to  render 
such  gift  effectual  the  owner  must  grant  or  convey  to  the 
donee  the  land,  or  such  interest  therein  as  he  wishes  to  do- 
qate,  either  by  deed,  or  by  some  equivalent  mode  of  convey- 
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ance  known  to  the  law.  Except  in  what  are  known  as 
common-law  dedications,  parol  gifts  of  land,  or  of  easements 
therein,  are  ineffectual,  it  being  elementary  law  that  the  title 
to  lands  cannot  be  transmitted  inter  vivos  except  by  deed  or 
its  equivalent,  and  that  easements  or  other  incorporeal  her- 
editaments can  not  be  created  by  parol,  but  only  by  grant, 
or  by  prescription,  whereby  a  conclusive  presumption  of  a 
previous  grant  is  raised. 

The  provisions  of  chapter  109  of  the  Revised  Statutes, 
entitled  "Plats,"  furnish  no  exception  to  this  rule — they 
merely  create  a  new  mode  of  conveyance.  By  force  of  those 
provisions  the  owner  of  the  land,  by  platting  it  and  marking 
or  noting  on  the  plat  that  portions  of  the  land  are  donated  or 
granted  to  the  public,  to  a  corporation,  to  a  religious  society 
or  to  a  natural  person,  in  legal  effect  conveys  the  portions  of 
the  land  so  marked  or  noted  to  the  designated  donee  or 
grantee,  for  the  uses  and  purposes  therein  indicated.  By  this 
statute  the  purposes  for  which  an  owner  of  land  may  dedi- 
cate or  grant  it  away^to  others  are  not  enlarged,  restricted  or 
modified,  but  a  new  mode  is  provided  by  wliich  his  intention 
to  grant  or  convey  his  land  may  be  carried  into  effect. 

But  by  the  rules  applicable  to  what  are  known  as  com- 
mon-law dedications,  lands  or  easements  therein  may  be 
dedicated  to  the  public,  so  as  to  become  effectually  vested, 
without  the  aid  of  any  cotiveyance.  It  may  be  done  in  writ- 
ing, by  parol,  by  acts  in  pais,  or  even  by  acquiescence  ***  in 
the  use  of  the  easement  by  the  public.  All  that  is  necessary 
is,  that  the  intention  to  dedicate  be  properly  and  clearly 
manifested,  and  that  there  be  an  acceptance  by  or  on  behalf 
of  the  public.  When  that  is  done,  the  right  of  easement  be- 
comes instantly  vested  in  the  public. 

But  dedications  of  this  character,  to  be  effectual,  must 
be  to  the  public:  Wasliburn  on  Easements,  205.  At  the 
common  law  they  were  confined  to  the  purpose  of  highways, 
but  in  this  country  the  doctrine  has  a  wider  application,  and 
its  limits  have  been  judicially  defined  as  extending  to  public 
squares,  common  lots,  burying-grounds,  school  lots,  and  lots 
for  church  purposes  and  pious  and  charitable  uses  generally, 
and  in  many  cases  where  the  use  was,  either  expressly  or 
from  the  necessity  of  the  case,  limited  to  a  small  portion  of 
the  public:  5  Am.  &  Eng.  Ency.  of  Law,  416,  and  author- 
ities cited  in  notes.  But  we  are  referred  to  no  decision,  and 
we  think  none  can  be  found,  where  a  dedication  of  this  char 
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acter,  made  for  any  other  purpose  than  one  strictly  public, 
has  been  sustained. 

Railroad  companies,  though  engaged  in  the  public  employ- 
ment of  common  carriers,  are  essentially  private  corpora- 
tions, and,  wiiile  the  lands  composing  their  rights  of  way  are 
acquired  for  a  public  purpose,  the  ownership  of  such  lands, 
when  acquired,  is  private.  In  no  proper  sense  can  such  cor- 
porations be  regarded  as  constituting  the  public,  or  a  portion 
of  the  public,  to  which  common-law  dedications  of  land  can 
be  made.  Donations  or  gifts  of  land  can  undoubtedly  be 
made  to  them  where  the  donor  sees  fit  to  effectuate  his  gift 
by  some  one  of  the  ordinary  modes  of  conveyance,  and  the 
donation  can  also  be  made  by  plat,  where  the  donor  sees  fit 
to  mark  or  note  on  his  plat  that  the  land  which  he  wishes  to 
give  to  such  corporation  is  donated  or  granted  to  it;  but  we 
find  no  authority  in  the  law  for  holding  that  a  railroad  cor- 
poration ma}'  acquire  title  to  or  an  easement  in  land  by  com- 
mon-law *'*  dedication.  Neither  the  researches  of  counsel 
nor  our  own  have  brought  to  light  a  single  case  sustaining 
such  dedication,  and  we  think  none  can  be  found. 

Counsel  seems  to  argue  that  because,  ui»der  the  statute, 
gifts  or  grants  can  be  made  to  railroad  companies  and  other 
corporations  by  plat,  it  should  be  held  that  common-law 
dedications  may  be  made  in  like  cases.  This  by  no  means 
follows.  As  we  have  already  said,  the  statute  makes  the 
plat  a  mode  of  conveyance,  thus  enabling  the  donor  of  lands 
to  accomplish,  by  its  means,  what,  independently  of  the  stat- 
ute, he  might  have  done  by  any  other  appropriate  convey- 
ance; but  it  in  no  way  enlarges,  either  expressly  or  by 
implication,  the  class  of  cases  where  an  easement  may  be 
created  in  favor  of  the  public  by  common-law  dedication. 
Moreover,  the  reasoning  souglit  to  be  employed  would  prove 
too  much.  The  statute  makes  the  plat  a  conveyance,  not 
only  to  the  public  and  to  corporations,  but  also  to  natural 
persons,  and  the  same  principles  of  analogy  which  would 
extend  the  doctrine  of  common-law  dedications  to  railroad 
companies  would  make  it  apply  as  well  to  natural  persons — 
a  result  for  which  we  think  no  one  will  contend. 

The  case  of  Morgan  v.  Chicago  etc.  R.  R.  Co.,  96  U.  S. 
716,  upon  which  much  reliance  seems  to  be  placed,  will  be 
found,  on  examination,  to  have  been  a  case  of  a  dedication 
or  conveyance  of  certain  lands  to  the  railroad  company  by 
plat,  and  the  question  of   a   common-law  dedication,  and 
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whether  such  dedication  could  be  made  to  a  railroad  com- 
pany, was  not  involved.  That  case,  therefore,  cannot  be  re- 
garded as  an  authority  upon  the  questions  presented  here. 
It  should  also  be  noticed  that  the  suit  was  in  equity — a 
forum  where  the  doctrine  of  equitabie  estoppel  has  full  play, 
and  where  there  is  always  a  strong  indisposition  to  enforce 
Btale  claims,  although  they  may  not  be  barred  by  limitation, 
while  this  suit  is  in  ejectment,  where  legal  titles,  only,  are 
regarded. 

***  The  case  of  Smith  v.  Town  of  Flora,  64  111.  93,  to  which 
we  are  referred,  involved  a  question  of  a  dedication  of  strips 
of  land  on  each  side  of  the  right  of  way  of  the  railroad  com- 
pany to  the  municipal  corporation,  and  no  question  of  a 
common-law  dedication  to  a  railroad  company  was  raised  or 
decided. 

We  fail  to  find  in  the  record  any  substantial  error,  and  the 
judgment  of  the  circuit  court  will  accordingly  be  affirmed. 

Judgment  affirmed.  

Acknowledgments — Official  Capacity — How  may  Appear. — If  the 
title  of  au  officer  taking  an  acknowledgment  is  written  out  fully  in  the 
body  of  the  certificate  its  omission  from  the  signature  is  immaterial:  Sum' 
tner  v.  MUcMl,  29  Fla.  179;  30  Am.  St.  Rep.  106,  and  note,  with  the  cases 
collected. 

Deeds — Description — Conflict  in. — If  a  parcel  of  land  is  described  ai 
being  subdivision  No.  25,  as  designated  on  a  map  of  a  block  of  land  on  file, 
and  is  also  described  by  metes  and  bounds,  and  there  is  a  conflict  between 
the  two  descriptions,  the  former  prevails:  Mastersonv.  Munro,  105  Cal.  431; 
45  Am.  St.  Rep.  57,  and  note. 

Deeds — Delivery — Presumption  as  to  Time  of. — The  delivery  of  deedg 
is  presumed  to  have  been  made  at  their  date:  Purdy  v.  Coar,  109  N.  Y.  448; 
4  Am.  St.  Rep.  491,  and  note;  Ward  v.  Dougherty,  75  Cal.  240;  7  Am.  St. 
Rep.  151,  and  note.  See,  also,  the  extended  note  to  Blanchard  v.  TyUr,  86 
Am.  Dec.  63. 

Dedication — Private  Uses. — Properly  speaking  there  can  be  no  dedi. 
cation  to  private  uses:  Trustees  v.  Mayor,  33  N.  J.  L.  13;  97  Am.  Dec.  696. 
The  right  of  individuals  of  a  community  to  enjoy  profit  in  lands  for  private 
emolument  cannot  be  acquired  under  a  dedication  to  public  uses:  Cobb  v. 
Davenport,  33  N.  J.  L.  223;  97  Am.  Deo.  718.  See  the  extended  note  to 
State  V.  Trask,  27  Am.  Dec.  561. 

Ejectment — Title  from  Common  Sodrcb. — Where  plaintiff  and  defend* 
ant  derive  title  from  the  same  third  person  it  is  prima  facie  sufficient  for 
plaintiff  to  prove  such  common  derivation,  without  proving  the  title  of 
such  third  party:  Note  to  Barrett  v.  Hinckley,  7  Am.  St.  Rep.  341.  Thi« 
subject  is  discussed  at  length  in  the  note  to  Qilliam  v.  Brrd,  49  Am.  Dec.  383. 


CASES 

IN  THB 

SUPREME    COXJKT 

at 
INDIANA. 


Kaufman  v.  Stein. 

[138  Indiana,  49.] 

Ndisancb — Injonction  Against.— An  individual  has  the  right  to  enjoin 
the  erection  or  continuance  of  a  nuisance  which  causes  him  to  suffer  • 
special  injury  or  annoyance,  different  in  kind  and  degree  from  that  sus- 
tained by  the  public  generally. 

Nuisancb  —  Injunction — Removal  of  Wooden  Building  within  Fikk 
Limits. — A  property  owner  has  a  right  to  enjoin  the  removal  of  a 
wooden  buildiue  to  a  place  within  the  fire  limits  in  violation  of  a  city 
ordinance  forbidding  it,  if  it  is  to  be  located  within  a  short  distance  of 
his  own  frame  house,  thus  making  the  danger  imminent. 

Municipal  Corpokations— Firb  Limits. — Municipal  corporations  have  the 
power,  under  the  general  welfare  clauses  commonly  contained  in  their 
charters,  to  establish  fire  limits  and  to  forbid  the  erection  or  removal 
of  wooden  buildings  within  such  limits. 

Municipal  Corporations  —  Fire  Limits — Removal  of  Houses. — Under 
an  ordinance  forbidding  the  removal  of  wooden  buildings  within  estab- 
lished  fire  limits,  a  removal  of  such  a  building  and  its  relocation  twenty 
feet  away  from  its  former  location  on  the  same  lot  is  such  a  removal 
as  is  prohibited  by  the  ordinance. 

Municipal  Corporations— Fibk  Limits — Presumption. — If  the  common 
council  of  a  city  has  defined  its  fire  limits  by  ordinance  it  is  presumed 
to  have  done  so  with  reference  to  the  exact  location  of  all  buidiuga 
within  such  limits. 

T.  W.  Harper  and  A.  B.  Felsenihal,  for  the  appellant. 

/.  Jump,  J.  E.  Lamb,  and  J.  C.  Davis,  for  the  appellee. 

*•  Dailey,  J.  This  was  an  action  for  an  injunction  com- 
menced by  the  appellant  against  the  appellee.  The  appellee 
entered  an  appearance  to  the  action,  and  filed  a  demurrer  to 
the  complaint,  for  the  reason  that  the  complaint  "  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
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the  defendant.**  The  material  allegations  contained  '•  in 
the  complaint  are  as  follows:  1.  That  plaintiff  (appellant) 
is  the  owner  of  lot  31,  in  Rose's  Addition  to  the  city  of  Terre 
Haute;  2.  That  there  are,  upon  said  lot,  a  dwelling-house 
and  other  buildings;  3.  That  defendant  owns  an  adjoining 
lot  to  plaintiff's  said  premises;  4.  That  upon  defendant's  lot 
there  is  a  large  frame  building;  5.  That  both  plaintiff  and 
defendant's  lots  are  within  the  fire  limits  of  the  city  of  Terre 
Haute;  6.  That  the  common  council  of  the  city  of  Terre 
Haute  had  lawfully  adopted  an  ordinance  establishing  "fire 
limits";  a  copy  of  which  is  filed  with  the  complaint  and 
marked  "Exhibit  A,"  and  whicli  ordinance  was  in  full  force 
at  the  time  of  the  commencement  of  this  suit;  7.  The  ordi- 
nance provides  that  no  wooden  buildings  shall  be  erected 
within  said  limits;  that  if  such  building  has  been  heretofore 
erected  within  said  limits,  and  it  shall  be  removed,  it  shall 
not  be  relocated  within  the  fire  limits;  8.  That  defendant 
is  about  to  remove  the  said  frame  building  now  on  his  lot 
and  relocate  the  same  within  said  limits,  twenty  feet  nearer 
plaintiff's  house,  and  within  four  feet  of  plaintiff's  property, 
and  ten  feet  from  plaintiff's  frame  dwelling-house,  thereby 
increasing  the  danger  from  fire,  and  making  the  danger  immi- 
nent, increasing  cost  of  insurance,  etc;  9.  That  the  defend- 
ant has  the  tools,  men,  and  machinery  ready  to  remove  the 
same,  and  will  do  so  unless  restrained;  10.  That  defendant 
will  not  incase  his  said  frame  building  with  stone,  iron,  or 
brick,  so  as  to  render  it  fireproof.  The  court  sustained  the 
demurrer,  to  which  appellant  excepted  and  stood  on  his  com- 
plaint, whereupon  the  court  rendered  judgment  for  appellee, 
from  which  ruling  and  action  of  the  court  appellant  duly 
appealed.  In  the  case  here  presented  the  complaint  avers 
and  the  demurrer  admits,  that  the  removal  and  relocation  of 
the  appellee's  frame  building,  as  threatened,  will  put  the 
appellant's  **  property  in  imminent  danger  from  fire.  From 
the  briefs  of  counsel  it  appears  that  one  point  made  by  coun- 
sel for  the  appellee  in  argument  on  the  demurrer  before  the 
court  below  was  "  that  the  plaintiff  was  not  entitled  to  main- 
tain this  action,  but  that  the  city  could  alone  enforce  the 
penalty  provided  by  the  ordinance,"  "or  in  other  words,  that 
an  individual  could  not  have  an  injunction  in  such  a  case, 
even  if  the  ordinance  in  question  here  was,  in  all  its  provi- 
sions, valid,  as  being  within  the  power  of  the  common  coun- 
cil to  adopt,  because  the  only  remedy  in  such  case  was  by 
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a  prosecution  In  the  name  of  the  city  for  a  violation  of  the 
ordinance."  Counsel  say  they  do  not  rely  upon  this  propo- 
sition. They  concede  that  "  where  an  individual  shows  that 
he  suffers  or  will  sustain  special  damages  or  injury,  above 
and  beyond  what  the  public  generally  will  suffer,  by  reason 
of  any  thing  which  may  constitute  an  injury  or  damage  to 
the  public  generally,  he  may  maintain  such  an  action  as  is 
proper  in  the  given  case  to  recover  damages  for,  or  to  prevent 
the  doing  of,  such  a  thing."  An  individual  has,  and  always 
had,  the  right  to  enjoin  the  erection  or  continuance  of  a  nui- 
sance where  he  will  suffer  a  special  injury  or  annoyance,  dif- 
ferent in  kind  and  degree  to  that  sustained  by  the  public 
generally:  Reiser  v.  Lovett,  85  Ind.  240;  44  Am.  Rep.  10; 
Eeichert  v.  Geers,  98  Ind.  73;  49  Am.  Rep.  736;  Owen  v. 
Fhillipa,  73  Ind.  284. 

In  Baumgartner  v.  Hasty,  100  Ind.  575,  579,  50  Am.  Rep. 
830,  it  is  said:  "It  is  one  of  the  oldest  of  the  common-law 
rules  that  an  individual  citizen  may,  without  notice,  abate  a 
nuisance;  and,  if  necessary  to  effectually  abate  it,  destroy 
the  thing  which  creates  it."  A  wooden  building  is  not  a 
nuisance  per  se.  It  is  the  circumstances  that  make  it  a  nui- 
sance. A  powder-mill  is  not  a  nuisance  per  se,  nor  is  a 
slaughterhouse,  or  glue  factory,  but  if  located  in  populous 
neighborhoods  they  are  nuisances.  And  '*  even  **  when  they 
are  originally  built  in  a  place  remote  from  the  habitations  of 
men,  or  from  public  places,  if  they  become  actual  nuisances 
by  reason  of  roads  being  afterward  laid  out  in  their  vicinity, 
or  by  dwellings  subsequently  erected  within  the  sphere  of 
their  effects,  the  fact  of  their  existence  prior  to  the  laying  out 
of  the  roads,  or  the  erection  of  the  dwellings,  is  no  defense: 
Wood's  Law  of  Nuisances,  572;  Eeichert  v.  Oeers,  98  Ind.  75; 
49  Am.  Rep.  736;  Baumgartner  v.  Hasty,  100  Ind.  575;  50 
Am.  Rep.  830.  In  the  case  last  cited  Elliott,  J.,  says:  "A 
wooden  building  is  not,  in  itself,  a  nuisance,  but  when  erected 
in  a  place  prohibited  by  law,  and  where  it  endangers  the 
safety  of  adjoining  property,  it  may  become  a  nuisance. 
....  There  are  many  things  that  are  not  nuisances  per  w, 
but  which  become  such  when  placed  in  locations  forbidden 
by  law,"  etc:  Citing  Wood's  Law  of  Nuisances,  sec.  109. 

We  think  the  complaint  under  consideration  brings  this 
case  within  the  rule  thus  laid  down,  as  it  is  alleged  that  the 
building  is  a  wooden  structure;  that  it  will  be  removed  to  a 
place  within  the  fire  limits,  in  violation  of  a  city  ordinance 
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forbidding  it,  and  that  it  will  be  located  within  ten  feet  from 
the  plaintiflF's  frame  house,  making  the  danger  imminent. 

Upon  the  proposition  "that  the  common  council  of  the 
oity  of  Terre  Haute  had  no  power  to  pass  the  ordinance  in 
question"  it  is  insisted  that  "  inasmuch  as  the  charter  had 
granted  specific  powers  to  the  city  ....  none  other  could 
be  exercised." 

The  charter  provisions  are  found  in  the  Revised  Statutes 
of  1881,  section  3106;  Burns'  Revised  Statutes,  1894,  section 
3541,  subdivision  32,  which  provides  that  the  common  council 
shall  have  power  "  to  prevent  the  erection  of  wooden  build- 
ings in  such  part  of  the  city  as  the  common  council  may 
determine."  *'  Also,  in  sections  8198  and  3199  of  the  Re- 
vised Statutes  of  1881,  being  sections  3661  and  3662,  Burns' 
Revision,  1894. 

It  is  clear  that  the  specific  power  granted  by  subdivision  32, 
supra^  is  to  prevent  the  "erection"  of  wooden  buildings. 
Nothing  is  said  about  the  "removal,"  and  it  is  insisted, 
therefore,  that  so  much  of  the  ordinance  as  attempts  to  pre- 
vent the  removal  of  wooden  buildings  within  or  without  the 
fire  limits  is  ultra  vires  and  void,  and  in  contravention  of  a 
common  right  of  an  owner  to  do  as  he  pleases  with  his  own 
property. 

The  provisions  of  the  ordinance  are,  in  brief,  as  follows: 

Section  1  defines  the  fire  limits. 

Section  2  provides  that  no  frame  building  shall  be  erected 
within  the  fire  limits. 

Section  3  provides  a  penalty  for  removing,  or  assisting  to 
remove,  any  frame  building  from  a  point  within  or  without 
to  a  point  within  the  said  fire  limits. 

Section  4  provides  that  any  building  so  erected  or  removed 
shall  be  deemed  a  nuisance. 

Section  5  provides  against  the  location  of  lumber-yards 
within  said  limits. 

Appellant  admits  that  the  authority  to  pass  an  ordinance 
against  the  removal  of  a  wooden  building  is  not  specifically 
granted,  but  insists  that  it  comes  within  the  intention  of  the 
legislature.  That  the  object  of  granting  the  power  to  the 
city  was  to  enable  the  common  council  to  take  precautions 
against  the  destruction  of  the  city  by  fire. 

In  the  case  of  Clark  v.  City  of  South  Bend,  85  Ind.  276, 
44  Am.  Rep.  13,  the  same  point  was  presented  that  is  now 
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urged,  but  the  court  said:  "This  is  a  more  narrow  view  of 
the  subject  than  the  books  warrant  counsel  in  assuming." 

If  the  ordinance  in  question  concerning  removals  of  build- 
ings is  so  in  derogation  of  common  riglit  as  to  be  void,  and 
if  the  common  council  is  restricted  in  its  legislative  **  acts 
to  such  ordinances  only  as  are  literally  in  compliance  with 
the  statutes,  it  could  not  prohibit  the  removal  of  frame  build- 
ings, but  only  the  erection  thereof,  within  the  limits,  and  any 
person  so  desiring  could  construct  his  house  outside  of  the 
fire  limits,  and  then  remove  it  to  a  place  within,  and,  by  a 
series  of  removals,  there  might  be  no  end  of  frame  buildings 
brought  within  such  limits.  Such  construction  would  per- 
mit parties  to  accomplish  indirectly  what  they  could  not  do 
directly,  and  so  evade  the  ordinance  as  to  render  it  nugatory. 
If  the  power  is  to  be  strictly  construed,  what  is  there  to  pre- 
vent the  erection  of  a  lumber-yard  upon  each  vacant  lot  of 
the  city?  The  express  power  is  "to  prevent  the  erection  of 
wooden  buildings."  A  lumber-pile  is  not  a  building,  and 
there  is  no  express  power  given  the  city  to  prevent  a  lumber- 
yard within  the  fire  limits,  yet  who  would  question  the  inher- 
ent right  of  the  council,  in  the  exercise  of  its  police  power,  to 
provide  against  and  inhibit  the  keeping  of  such  combustible 
material  so  as  to  endanger"property  rights? 

In  the  case  of  Clark  v.  City  of  South  Bend,  85  Ind.  276,  44 
Am.  Rep.  13,  the  ordinance  prohibited  the  accumulation  of 
straw.  The  court  said:  "There  can  be  no  doubt  that  the 
legislature  meant  to  confer  broad  powers  upon  municipali- 
ties in  the  matter  of  providing  against  danger  from  fires." 

And  the  ordinance  was  held  valid,  even  though,  as  here, 
there  was  no  express  power. 

It  is  simply  a  police  regulation,  and,  as  is  said  in  Brady 
V.  Northwestern  Ins.  Co.,  11  Mich.  425:  "Of  the  power  of  the 
common  council  to  pass  the  ordinances  in  question  we  have 
no  doubt.  They  contravene  no  provision  of  the  constitution 
as  we  read  it,  and  they  were  made  in  the  exercise  of  a  police 
power  necessary  to  the  safety  of  the  city." 

It  is  provided  in  section  3155  of  the  Revised  Statutes  of 
1881,  being  »»  section  3616,  Burns'  Revision,  1894,  that  "the 
common  council  shall  have  power  to  make  other  by-laws  and 
ordinances  not  inconsistent  with  the  laws  of  the  state,  and 
necessary  to  carry  out  the  objects  of  the  corporation." 

We  think  the  ordinance  in  question  violated  no  provision 
of  the  constitution  or  laws  of  this  state,  and  that  without  any 
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charter  provision  the  ordinance  would  be  a  valid  act  based 
upon  an  inherent  right. 

We  are  aware  that  the  doctrine  of  inherent  right  is  dis- 
puted in  eome  of  the  states,  as  appears  by  the  following  au- 
thorities: State  V.  Schuchardt,  42  La.  Ann.  49;  Kneedler  v. 
Norristown,  100  Pa.  St.  368;  45  Am.  Rep.  383;  City  of  Des 
Moines  v.  Gilchrist,  67  Iowa,  210;  56  Am.  Rep.  341;  Pye  v. 
Peterson,  45  Tex.  312;  23  Am.  Rep.  608. 

But,  in  15  American  and  English  Encyclopedia  of  Law, 
page  1170,  it  is  said:  "The  decided  weight  of  authority  in 
this  country  is  that  municipal  corporations  have  the  power, 
under  the  general  welfare  clauses  usually  contained  in  their 
charters,  without  express  legislative  grant,  to  establish  fire 
limits,  forbidding  the  erection  of  wooden  buildings,"  etc. 

To  support  this  doctrine  the  author  cites  a  great  number 
of  decisions,  and,  in  note  1,  says:  "These  cases  all  rest  on 
solid  principle,  for  the  rule  has  always  been  that  a  municipal 
corporation  has  the  inherent  power  to  enact  ordinances  for 
the  protection  of  the  property  of  its  citizens  against  fire." 
Citing  the  cases  (among  others) :  Clark  v.  City  of  South  Bend, 
85  Ind.  276;  44  Am.  Rep.  13;  Baumgartner  v.  Hasty,  100  Ind. 
575;  50  Am.  Rep.  830;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S. 
€59;  Kent's  Commentaries,  339. 

The  remaining  question  to  be  considered  is.  Was  there  an 
erection  of  a  building,  or  a  removal  thereof,  within  the  mean- 
ing of  the  ordinance? 

In  some  of  the  states  the  removal  of  a  building  and  *• 
locating  the  same  upon  another  spot  is  held  to  be  an  "erec- 
tion":  Wadleigh  v.  Oilman,  12  Me.  403;  28  Am.  Dec.  188. 

Also,  "to  enlarge  or  elevate  a  wooden  building  so  as  to  alter 
its  character  is  an  erection  of  such  building  within  the  mean- 
ing of  the  ordinance":  Douglass  v.  Commonwealth,  2  Rawle,  262. 

In  Connecticut,  however,  a  removal  taking  place  wholly 
within  the  fire  limits  is  not  such  "erection":  Daggett  v.  State, 
4  Conn.  60;  10  Am.  Dec.  100;  Booth  v.  State,  4  Conn.  65;  Tut- 
tie  V.  State,  4  Conn.  68;  State  v.  Brown,  16  Conn.  54;  Brown 
V.  Hunn,  27  Coim.  332;  71  Am.  Dec.  71. 

The  word  "erect"  is  defined,  in  Anderson's  Law  Diction- 
ary, page  410:  "To  lift  up,  build,  construct;  as  to  erect  a 
building,  a  fixture."  "Removing  a  building  is  not  erecting 
it;  nor  is  elevating  or  materially  changing  it." 

The  weight  of  authorities  support  the  position  held  by  the 
courts  of  Connecticut  on  this  question. 
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It  is  insisted  by  the  appellee  that,  as  the  act  threatening 
does  not  contemplate  the  taking  of  the  house  from  the  lot  it 
occupies,  it  would  not  constitute  a  removal  within  the  mean- 
ing of  the  ordinance. 

Webster  defines  the  word  "  remove"  to  be:  "To  move  away 
from  the  position  occupied;  to  cause  to  change  place;  to  dis- 
place; as,  to  remove  a  building." 

Of  course  the  removal  must  be  a  substantial  one.  The  mere 
turning  of  a  building,  or  the  change  of  the  foundation  so  as 
to  permit  the  erection  of  a  bay  window,  would  hardly  come 
within  the  rule.  But  the  fact  that  the  structure  is  not  to  be 
taken  from  the  lot  upon  which  it  was  originally  built,  or 
where  it  stands,  cannot  be  the  criterion.  The  word  "lot" 
contains  no  legal  or  other  meaning  as  to  quantity,  except  it 
is  a  distinct  portion  of  land,  usually  smaller  than  a  field.  It 
is  such  part  as  the  owner  may  fix  in  his  plat.  It  may  be 
large  or  small.  A  man  might  move  his  house  over  consider- 
able space  •'  and  still  leave  it  on  his  lot.  If  the  house  were 
taken  from  one  man's  land  and  located  on  another's  there 
can  be  no  doubt  it  would  be  a  removal,  and  yet,  the  test  is 
not  that  by  the  contemplated  change  the  house  is  to  be  set  in 
a  particular  spot  or  position. 

The  allegation  is  that  the  appellee  was  about  to  remove  it 
twenty  feet  nearer  appellant's  land  and  within  ten  feet  of  his 
house.  That  assertion  is  admitted,  by  the  demurrer,  to  be 
true.  This  court  cannot  say,  as  a  matter  of  law,  that  a  re- 
moval of  twenty  feet  is  not  a  substantial  removal  of  the  house. 
If  it  was  not  a  removal,  the  facts  showing  that  it  was  a  mere 
change  should  have  been  stated  by  way  of  answer. 

The  language  of  the  complaint  is  "  That  defendant  is  about 
to  remove  the  said  frame  building  upon  his  lot  and  relocate 
the  same  within  said  [fire]  limits,  twenty  feet  nearer  the 
plaintiff''8  house  and  within  four  feet  from  plaintiflTs  prop- 
erty, and  ten  feet  from  plaintiff's  frame  house,"  etc. 

It  will  be  thus  seen  that  the  charge  is  that  defendant  is 
about  to  remove  and  relocate  the  entire  building.  The  ex- 
pression used  negatives  the  idea  that  the  mere  form  of  the 
building  was  to  be  changed,  and  conclusively  shows  that  the 
intended  change  materially  increases  the  risk  and  danger 
from  fire  to  plaintiff's  building,  and  also  increases  the  rate  of 
insurance.  It  is  true  a  removal  of  twenty  feet  is  not  a  great 
one,  but  if  the  appellee  can  evade  the  provisions  of  the  ordi- 
nance by  removing  his  house  and  relocating  it  twenty  feet 
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away  from  its  former  location,  on  like  reasoning,  why  not 
two  hundred  or  two  thousand  feet? 

If  appellee  had  sold  part  of  his  lot,  and  the  purchaser  had 
desired  to  buy  and  remove  the  house  in  question  twenty  feet 
nearer  plaintiff,  and  relocate  it  upon  the  part  of  the  lot  so 
purchased,  would  anybody  contend  it  would  *®  not  consti- 
tute a  removal?  We  think  it  can  make  no  difference  as  to 
whom  the  property  upon  which  it  is  to  be  removed  and  relo- 
cated belongs.  When  the  common  council  of  the  city  defined 
the  fire  limits  it  is  presumed  they  did  so  with  reference  to 
the  exact  location  of  all  the  buildings  within  the  limits. 

In  our  opinion  the  court  erred  in  sustaining  the  demurrer 
to  the  complaint. 

For  this  error  the  judgment  of  the  court  below  is  reversed, 
and  the  cause  remanded,  with  instructions  to  overrule  said 
demurrer.  

Nuisances — Injunction  Against  at  Request  of  Private  Person. — A 
private  person  may  seek  relief  by  injunction  against  a  nuisance  which  works 
a  special  and  peculiar  injury  to  him:  First  Nat.  Bank  v.  Scu-lla,  129  Ind.  201; 
28  Am.  St.  Rep.  IS5,  and  note,  with  the  cases  collected.  See,  also,  the  ex- 
tended note  to  Creiyhton  v.  Dahmer,  35  Am.  St.  Rep.  673. 

Municipal  Corporations— Power  to  Establish  Fire  Limits. — Under 
a  power  to  make  regulations  for  guarding  against  damage  by  fire,  a  city  may 
establish  fire  limits  and  forbid  the  erection  of  wooden  buildings  within  them: 
Charleston  v.  Reed,  27  W.  Va.  6S1;  55  Am.  Rep.  336,  and  note.  To  the  same 
effect,  see  Klingler  \.  Bickel,  117  Pa.  St.  326;  McCloskey  v.  Kreling,  76  Cal. 
511,  and  Ford  v.  Thralkill,  84  Ga.  1 69;  but  in  Stale  v.  Schuchardt,  42  La.  Ann. 
49,  it  was  held  that  a  city  could  not  establish  lire  limits  without  express 
legislative  authority.  The  cases  discussing  this  subject  will  be  found  in  tho 
notes  to  First  Nat.  Bank  v.  Sarlls,  28  Am.  St.  Rep.  198,  and  Mayor  v.  Hoff- 
man, 29  Am.  Rep.  347. 

Municipal  Corporations. — A  City  Council  has  Power  to  Pebhit 
THE  Removal  of  Wooden  Buildings  within  the  fire  limits:  State  v.  City 
of  Kearney,  25  Neb.  262;  13  Am.  St.  Rep.  493. 
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Shirley  v.  Ceabb. 

[188  Indiana.,  200.] 
EASuntim— DtSTBUcrioN  or  Profkrtt  SaBJEcr  to.— A  reservation  in  « 
deed  of  snob  a  right  of  way  over  the  stairs  and  in  the  hall  of  a  building 
as  may  be  necessary  to  the  proper  use  and  occupancy  of  the  upper  story 
thereof  does  not  create  an  easement  or  interest  in  the  soil,  but  a  mere 
license  or  right,  which  is  extinguished  by  the  destruction  of  the  build« 
ing  without  the  fault  of  its  owner. 

O.  W,  Brill,  G.  C.  Harvey,  E.  0.  Hogate,  and  J,  L.  Clark^ 
for  the  appellants. 

C.  Foley,  for  the  appellee. 

•••  Hackney,  J.  This  action  was  by  the  appellants,  and 
its  object  was  to  quiet  title  to  an  easement. 

The  only  question  in  the  case  arises  upon  an  exception  to 
one  conclusion  of  law  stated  upon  the  facts  specially  found* 

From  the  special  finding  it  appears  that,  in  the  year  1873, 
Homan  and  Piersol  owned,  as  joint  tenants,  a  part  of  lot  17, 
block  19,  in  the  town  of  Danville,  fronting  *®*  east  forty-two 
and  one-half  feet  on  a  public  street,  and  extending  west  to  an 
alley,  with  an  additional  width  upon  said  alley.  While  so  own- 
ing the  same  they  erected  thereon  a  double  building,  two  stories 
high,  the  division  wall  between  the  two  parts  of  said  building 
being  so  constructed  that  the  center  thereof  was  twenty-one 
and  one-half  feet  south  of  the  north  line  of  said  part  lot,  and 
twenty-one  feet  north  of  the  south  line  thereof.  On  the  south 
side  of  said  division  wall  was  constructed  a  stairway  from 
said  street  to  a  landing  upon  the  second  floor  of  said  build- 
ing, and  another  stairway  from  the  rear  of  that  part  of  the 
building  on  the  south  of  said  division  line,  and  on  the  south 
of  said  division  wall,  was  so  constructed  as  to  reach  said 
landing.  From  said  landing  was  made  an  entrance  to  the 
second  story  of  that  part  of  said  building  on  the  north  of 
said  line,  and  through  said  entrance,  and  by  said  stairways 
was  supplied  the  only  means  of  ingress  and  egress  to  and 
from  the  second  story  of  the  part  of  said  building  north  of 
said  division  line.  By  numerous  conveyances  the  appellees 
became  the  owner  of  that  part  of  said  property  lying  south 
of  said  division  line,  subject  to  a  reservation  in  each  deed  of 
conveyance  of  such  a  right  of  way  over  the  front  and  rear 
stairways  so  constructed,  and  in  a  hall  running  north  and 
south  through  the  second  story  of  said    building,  for  th« 
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proper  use  and  occupancy  of  the  second  story  of  that  part  of 
eaid  building  on  the  north  of  said  division  line.  By  deeds  of 
conveyance  the  appellants  became  the  owners  of  the  real 
estate  north  of  said  division  line,  together  with  said  right  of 
way,  and  before  and  after  such  conveyances  said  stairways 
were  continuously  used  openly  and  freely  for  the  benefit  of 
the  appellants'  part  of  said  building,  until  the  twenty-eighth 
day  of  August,  1891,  when  said  building  and  the  parts  thereof 
owned  by  both  the  parties  herein,  together  with  said  stair- 
ways, were  wholly  destroyed  by  fire  without  the  fault  of 
either  of  the  parties.  **"  Since  the  destruction  of  said 
building  the  appellee  has  erected  upon  his  part  of  said  real 
estate  a  two-story  brick  building,  occupying  the  entire  width 
of  his  said  real  estate,  excepting  one  inch  along  the  north 
line  thereof,  or  along  the  said  dividing  line  between  his 
property  and  that  of  the  appellants.  On  the  north  side  of 
the  building  so  constructed  the  appellee  has  erected  a  stairway 
from  said  street  to  the  second  story  of  said  building.  The 
appellants  contemplate  the  erection,  at  an  early  date,  of  a  two- 
story  building  of  the  character  of  that  so  owned  by  them  and 
BO  destroyed,  and  they  desire  to  avail  themselves  of  the  use 
and  privileges  of  stairways  of  the  character  and  for  the  pur- 
poses of  those  so  existing  prior  to  the  destruction  of  the  former 
building.     The  right  so  desired  is  denied  by  the  apppellee. 

Upon  the  facts  found,  the  court  stated  as  conclusions 
of  law:  1.  That  the  appellants,  by  their  purchase  and  the 
conveyance  to  them,  acquired  an  easement  in  the  nature  of  a 
right  of  way  over  said  stairways  and  hall  as  they  existed 
before  the  destruction  of  said  building;  and  2.  That  by  the 
destruction  of  said  building  said  easement  was  wholly  lost  or 
extinguished. 

It  is  to  this  second  conclusion  that  the  appellants  except, 
and  insist  that  they  held  an  easement  not  to  be  lost  by  the 
destruction  of  the  buildings.  This  position  necessarily  in- 
volves the  claim  that  the  appellants'  rights  were  more  than  a 
license  to  use  the  stairways  and  hall,  and  that  their  interest 
in  the  property  of  the  appellee  was  an  easement  attaching  to 
the  real  estate,  and  continuing  until  extinguished  by  some 
act  of  the  owner  of  the  dominant  estate. 

The  appellee  contends  that  the  conclusion  of  the  lower 
court  is  sustained  in  the  principle  that  prevails  with  reference 
to  those  mutual  easements  arising  from  the  construction  of  a 
vail  upon  the  dividing  line  between  *"'  properties  and  used 
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by  the  owners  in  common  for  the  support  of  their  respective 
buildings.  In  such  cases  the  rule  seems  to  be  that  in  the 
absence  of  express  agreement  there  can  be,  by  implication,  no 
mutual  easement  of  perpetual  support  applicable  to  future 
structures:  Sherred  v.  Cisco,  4  Sand.  480;  Partridge  v.  Gil- 
bert, 15  N.  Y.  601;  69  Am.  Dec.  632;  Pierce  v.  Dyer,  109 
Mass.  374;  12  Am.  Rep.  716;  Antomarchi  v.  Russell,  63  Ala. 
356;  35  Am.  Rep.  40;  Hoffvuin  v.  Kuhn,  57  Miss.  746;  34 
Am.  Rep.  491;  Heartt  v.  Kruger,  121  N.  Y.  386;  18  Am.  St. 
Rep.  829. 

But  the  right  of  the  appellants  possesses  none  of  the  ele- 
ments of  mutuality.    It  is  wholly  beneficial  to  the  appellants. 

The  record  does  not  contain  the  evidence,  and  we  are  not 
advised  as  to  the  exact  wording  of  the  reservations  by  which 
the  alleged  easement  was  created.  We  only  learn  from  the 
special  finding  that  there  was  reserved  from  the  appellee 
"such  a  right  of  way  over  the  front  and  rear  stairs"  and  in 
the  hall  "as  might  be  necessary  to  the  proper  use  and  occu- 
pancy of  the  upper  story"  of  the  appellants'  building. 

The  parties,  in  their  argument  of  this  case,  have  treated 
this  reservation  as  creating  an  easement,  and  have  en- 
deavored to  discriminate  between  its  effect  as  constituting 
an  easement  which  fastens  itself  upon  and  creates  an  interest 
in  the  realty,  and  one  which  operates  as  a  mere  license  not 
revocable  but  extinguishable.  To  our  minds  there  can  be 
no  right  to  be  known  as  an  easement  which  does  not  consist 
of  an  interest  in  real  estate,  and  it  is  difficult,  if  not  impos- 
sible, to  conceive  of  an  easement  becoming  extinguished,  not 
by  the  act  of  the  parties,  but  by  the  destruction  of  a  pnrt  of 
the  servient  estate,  when  there  is  that  remaining  upon  which 
the  dominant  estate  may  operate  in  whole  or  in  part. 

The  essential  qualities  of  easements  are  these: 

1.  They  are  incorporeal;  *"*  2.  They  are  imposed  on  cor- 
poreal property;  3.  They  confer  no  right  to  a  participation 
in  the  profits  arising  from  such  property;  4.  They  are  im- 
posed for  the  benefit  of  corporeal  property;  5.  There  must  be 
two  distinct  tenements — the  dominant,  to  which  the  right 
belongs,  and  the  servient,  upon  which  the  obligation  rests: 
6  Am.  &  Eng.  Ency.  of  Law,  142,  and  authorities  there  cited. 

Possessing  these  elements  and  constituting  an  easement 
creates  an  interest  in  land;  6  Am.  &  Eng.  Ency.  of  Law,  143; 
Robinson  v.  Thniilkill,  110  Ind.  117;  Branson  v.  Studabaker, 
133  Ind.  147. 
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It  is  only  by  reason  of  this  character  of  the  interest  that 
an  action  to  quiet  title  to  an  easement  is  entertained  under 
our  practice.  Therefore,  to  conclude  that  the  appellants  held 
no  interest  in  the  real  estate  is  to  hold  that  they  had  no  ease- 
ment. If  the  right  were  but  a  license,  the  fact  of  destruction 
is  not  essential,  since  the  denial  of  the  right  by  the  appellee 
works  a  revocation,  there  being  no  such  right  as  a  license  not 
subject  to  revocation  and  falling  short  of  an  easement. 

We  feel  entirely  certain  that  the  reservation,  in  the  form 
in  which  it  was  brought  to  us,  was  not  intended  to  create  an 
interest  in  the  soil,  and  if  it  possessed  the  qualities  of  an 
easement,  in  that  it  became  an  interest  in  real  estate,  it  was 
only  to  the  extent  of  affording  the  use  of  the  stairways  and 
hall  in  the  building  as  it  existed,  and  independently  of  any 
right  to  or  interest  in  the  soil.  If  this  was  the  extent  of  the 
interest,  it  follows  that  the  destruction  of  the  building  de- 
stroyed the  right  as  effectually  as  if  the  interest  had  been  in 
the  soil,  and  the  floods  had  carried  away  the  soil — nothing 
would  remain  upon  which  the  right  could  operate.  A  new 
structure  would  not  re-create  the  right,  for  such  right  **'  had 
been  destroyed  and  not  simply  suspended,  as  would  probably 
have  been  the  case  if  the  right  had  attached  to  the  land. 

The  case  of  Hahn  v.  Baker  Lodge  etc.,  21  Or.  30,  28  Am. 
St.  Rep.  723,  presents  a  stronger  claim  to  a  reviving  right 
than  that  of  the  appellants.  There  the  plaintiff  owned  a  lot 
upon  which  was  erected  a  two-story  building,  the  middle 
room  or  hall  in  the  upper  story  of  which  was  owned  by  the 
defendant,  and  used  as  a  lodge.  The  building  was  destroyed 
by  fire.  The  conveyance  to  the  defendant  contained  no  pro- 
vision, in  case  of  such  destruction,  giving  the  right  to  rebuild. 
No  interest  in  the  land  having  been  conveyed,  it  was  held 
that  all  right  was  extinguished.  We  say  the  claim  was 
stronger  because  there  the  interest  was  an  absolute  owner- 
ship; here,  at  most,  it  is  but  an  easement,  and  in  neither  case 
does  it  appear  that  the  right  extends  to  the  subjacent  soil. 
The  distinction  here  marked  was  established  by  this  court  in 
the  case  of  Thorn  v.  Wilson,  110  Ind.  325;  59  Am.  Rep.  209. 
It  was  there  held  that  a  contract  under  which  one  became 
the  owner  of  an  upper  story  of  a  building  gave  no  interest  in 
the  land.  It  was  said:  "The  instrument  before  us,  however, 
grants  a  mere  use,  and  not  a  proprietary  interest  in  the  cor^ 
jju«  of  the  property,  and  upon  such  a  grant  a  proprietary 
interest  in  the  real  estate  itself  cannot  be  recovered."    It 
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was  also  suggeBted  that  in  case  of  the  defltruction  of  the 
building  all  rights  under  the  contract  would  terminate. 

We  conclude,  therefore,  that  the  right  of  the  appellants 
did  not  extend  beyond  the  use  of  the  stairways  and  halls, 
and  did  not  consist  of  an  interest  in  the  soil;  that  no  obliga- 
tion rested  upon  the  appellee  to  rebuild  or  maintain  for  appel- 
lant's use  another  stairway  in  the  event  of  the  destruction  of 
those  in  which  the  interest  was  held,  and  that  by  the  destruc- 
tion of  the  buildings,  '•*  without  the  fault  of  the  appellee, 
the  interest  of  the  appellant  was  extinguished. 

The  judgment  of  the  lower  court  is  affirmed. 

LiCBNSS — Iktkrsst  or  Licknsek. — A  written  agreement  that  one  may 
oonstract  a  second  story  on  another's  building  and  "hare  and  own  said 
•econd  story"  for  his  use  perpetually,  confers  no  interest  in  the  freehold: 
Tliorn  r.  WiUoUt  110  Ind.  325;  59  Am.  Bep.  209. 


Nevers  v.  Hack. 

[188  Indiana,  260.] 

Fraudulent  Conveyances— Allegations  and  Proof. — To  avoid  a  fraad* 
nlent  conveyance  it  must  be  both  alleged  and  proved  that  at  its  execa- 
tion  and  also  when  the  snit  was  brought  the  debtor  did  not  hava 
sufficient  property,  subject  to  execution,  to  pay  his  debts. 

Fraudulent  Convkyances — Presumption. — Insolvency  of  the  debtor  at 
the  time  the  suit  is  brought  to  set  aside  his  conveyance  as  fraudulent 
does  not  carry  with  it  the  presumption  that  such  insolvency  existed 
prior  to  that  time,  and  extended  back  to  the  time  when  the  couveyanc* 
was  made. 

C.  N.  Morton,  for  the  appellant. 

*^®  McCabe,  J.  The  appellant,  as  a  creditor  of  the  ap- 
pellee Angeline  Hack,  sued  her  and  her  co-appellees  John  M. 
Hack  and  Joseph  L.  Hack,  to  set  aside  an  alleged  fraudulent 
conveyance  to  each  of  the  two  latter,  by  said  Angeline,  and 
subject  the  real  estate  so  conveyed  to  satisfy  appellant's  debt. 
Issues  were  formed,  on  which  a  trial  resulted  in  a  finding 
and  judgment  in  favor  of  appellees  that  appellant  take  noth- 
ing by  his  suit  and  for  costs. 

The  action  of  the  court  in  overruling  appellant's  motion 
for  a  new  trial  is  assigned  for  error,  and  is  the  only  error 
complained  of  here.  The  only  grounds  assigned  therefor  in 
the  motion  for  a  new  trial  are  that  the  finding  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law. 
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It  appears  from  the  evidence  that  the  alleged  fraudulent 
conveyances  were  made  on  the  seventh  day  of  October,  1891, 
and  that  appellant  recovered  a  judgment  against  **'  said 
Angeliiie  February  19,  1892,  for  $2,637.50,  on  two  promissory 
notes  for  $1,200  each,  executed  by  said  Angeliiie  with  an- 
other on  March  1,  1890,  each  due  one  year  after  date. 

An  execution  issued  on  said  judgment  March  17, 1892,  was 
returned  June  3,  1892,  showing  a  sale  of  property  of  said 
Angeline  for  $200  on  said  writ,  and  that  the  sheriff  could  find 
no  other  property,  either  real  or  personal,  belonging  to  her 
and  subject  to  execution.  Of  the  money  returned,  $164.85, 
the  balance  of  the  $200  left  after  the  payment  of  costs,  was 
applied  on  the  judgment.  Another  execution  was  issued 
July  14,  1892,  and  was  returned  August  13,  1892,  by  the 
sheriff,  in  which  return  he  states  that  he  demanded  property 
of  said  Angeline,  and  she  thereupon  presented  a  schedule  of 
her  property  and  demanded  that  the  same  be  set  apart  to 
her  as  exempt  from  levy  and  sale;  that  he  caused  the  prop- 
erty to  be  appraised,  showing  its  value  to  be  $430,  and  the 
return  then  states  "  which  schedule  and  appraisement  are 
returned  herewith  and  made  a  part  hereof.  I  therefore  re- 
turn this  writ  not  satisfied."  This  suit  was  begun  on  the 
fifteenth  day  of  August,  1892. 

There  was  no  evidence  to  establish  the  insolvency  of  the 
appellee  Angeline,  at  any  time,  other  than  the  two  returns 
of  the  two  executions  already  set  forth.  It  is  the  settled  law 
in  this  state  that  it  must  be  both  alleged  and  proven  before 
an  alleged  fraudulent  conveyance  can  be  avoided,  that,  at  the 
time  of  the  conveyance,  and  at  the  time  the  suit  is  brought, 
the  debtor  did  not  have  enough  property  left,  subject  to  exe- 
cution, to  pay  his  debts:  Pence  v.  Croan,  51  Ind.  336;  Sher- 
man  v.  Hogland,  54  Ind.  578;  Evans  v.  Hamilton,  56  Ind.  34; 
Bentley  v.  Dunkle,  57  Ind.  374;  Romine  v.  Romine,  59  Ind. 
346;  Deutsch  v.  Korsmeier,  59  Ind.  373;  Price  v.  Sanders,  60 
Ind.  310;  Whitesel  v.  Hi7iey,  62  Ind.  168;  Spaulding  v.  *«» 
Myers,  64  Ind.  264;  Noble  v.  Hines,  72  Ind.  12;  Bruker  v. 
Kelsey,  72  Ind.  51,  and  many  other  cases  too  numerous  to 
cite. 

Counsel  for  appellant  concedes  this  to  be  the  law  in  this 
state,  but  contends  that  if  the  insolvency  of  the  debtor  be 
established  or  proven  to  exist  at  the  time  the  suit  is  brought 
to  avoid  the  conveyance,  that  carries  with  it  the  presumption 
that  such  insolvency  existed  prior  to  that  time,  and  extends 
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back  to  the  time  wLen  the  conveyance  was  made,  and  cites 
in  support  of  that  proposition  Lee  v.  Lee^  77  Ind.  251. 

That  case,  and  perhaps  some  others,  among  which  are 
Bruker  v.  Kelsey,  52  Ind.  51,  and  cases  there  cited,  hold  that 
a  return  of  an  execution  nulla  bona  shortly  before  the  suit  is 
brought  may  be  sufficient  prima /aae  to  prove  that  the  grantor 
did  not  have  property  at  the  time  the  suit  is  brought,  subject 
to  execution,  sufficient  to  pay  his  debts.  But  none  of  them 
holds  that  such  return  is  sufficient  to  prove  that  he  did  not 
have  such  sufficient  property  at  the  time  the  conveyance  was 
made. 

In  support  of  the  contention  that  such  return  is  sufficient 
we  are  referred  to  Strong  v.  Lawrence,  58  Iowa,  55,  and  Car- 
lisle V.  Rich,  8  N.  H.  44,  both  of  which  hold  that  "  where  it  is 
found  that  a  debtor  is  insolvent  at  the  time  the  judgment  is 
rendered,  and  is  unable  to  respond  to  the  amount  recovered, 
his  insolvency  will  be  considered  as  extending  back  beyond 
a  voluntary  conveyance  of  his  property  made  during  his 
indebtedness,  unless  the  contrary  is  shown." 

This  doctrine  virtually  puts  the  burden  of  proof  upon 
the  wrong  party.  It,  in  effect,  amounts  to  saying  to  a  party 
charged  with  a  fraudulent  conveyance,  you  must  prove  your- 
self innocent  before  the  party  preferring  the  charge  is  required 
to  prove  any  thing.  The  first  case  last  above  named  further 
says:  "The  party  who  sets  up  a  ***  voluntary  conveyance 
in  opposition  to  the  claims  of  pre-existing  creditors  is  re- 
quired to  show  that  the  means  of  the  donor,  independent  of 
the  property  conveyed,  were  abundantly  ample  to  satisfy  all 
his  creditors."  This  doctrine  prevails  in  some  of  the  states, 
but  never  has  in  this  state. 

This  court  was  asked  in  Sell  v.  Bailey,  1 19  Ind.  51,  to  over- 
rule all  the  Indiana  cases,  and  adopt  this  doctrine.  It  was 
there  said:  "The  principle  which  our  cases  assert,  and  in 
various  phases  apply,  is  substantially  that  asserted  in  Rice 
V.  Perry,  61  Me.  145,  where  it  was  said:  "A  fraudulent  pur- 
pose is  an  important  element  in  the  case,  but  it  is  not  the 
only  one;  there  must  be  superadded  to  it,  in  addition  to  the 
sale,  actual  fraud,  hinderance,  or  delay  resulting  therefrom 

to  the  creditors This  is  a  rule  of  pleading  as  well  as 

of  evidence.  Hence,  a  bill  which  contained  no  allegations 
that  the  debtor,  at  the  time  of  the  alienation,  was  insolvent 
or  embarrassed,  was  held  bad,  for  it  is  only  when  an  inade- 
quate amount  of  property  remains  that  creditors  haye  the 
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legal  right  to  complain We  adhere  to  our  decisions, 

not  only  upon  the  principle  of  stare  decisis^  but  also  for  the 
reason  that  they  justly  express  the  law." 

The  case  of  Hartlepp  v.  Whiteley,  129  Ind.  676,  was  re- 
versed because  the  special  finding  failed  to  state  that  the 
grantor  had  no  other  property  than  the  land,  either  at  the 
time  of  the  conveyance  or  from  that  time  to  tlie  time  suit 
was  brought.     The  same  case  is  re-reported  in  131  Ind.  543. 

To  the  same  efl'ect  are  Line  v.  State,  131  Ind.  468;  Win- 
standley  v.  Stipp,  132  Ind.  548;  McConnell  v.  Citizens'  State 
Bank  etc.,  130  Ind.  127. 

The  precise  point  contended  for  by  appellant,  and  on  which 
his  appeal  depends,  was  ruled  against  him  in  ***  Petree  v. 
Brotherton,  133  Ind.  692,  wherein,  at  page  694,  it  is  said:  "It 
is  also  averred  that  the  plaintiff  caused  an  execution  to  issue 
on  his  judgment  to  the  sheriflf,  and  the  same  was  returned, 
*no  property  found  to  satisfy  the  same  or  any  part  thereof.' 
....  The  statement  that  he  did  not  have  the  property  sub- 
ject to  execution  at  the  time  the  action  was  commenced,  or 
at  the  time  an  execution  was  issued  and  returned,  is  not  a 
sufficient  compliance  with  the  well-established  rule  of  plead- 
ing in  such  actions." 

It  is  a  general  rule  of  evidence  that  the  allegata  ei  probata 
must  correspond;  that  is,  the  proof  must  at  least  be  suffi- 
ciently extensive  to  cover  all  the  essential  allegations  of  the 
pleading:  3  Greenleaf  on  Evidence,  sec.  51;  The  Brig  Sarah 
Ann,  2  Sumn.  206. 

Tested  by  this  rule  the  evidence  in  this  case  was  not  suffi- 
cient, and  fell  short  of  supporting  the  complaint.  There  was 
no  conflict  in  the  evidence,  the  appellees  not  having  offered 
any,  of  any  kind,  on  the  trial.  We  are  entirely  without  the 
aid  of  any  brief  on  the  part  of  the  appellees.  It  is  to  be 
regretted  that  no  rule  of  this  court  has  ever  been  formulated 
by  which  the  consequences  of  such  serious  dereliction  of 
duty  on  the  part  of  one  securing  the  judgment  of  the  trial 
court  in  his  favor  can  be  visited  upon  him  in  this  court. 

An  appellee  does  this  court  and  himself  great  injustice  in 
throwing  the  burden  on  the  court  of  hunting  up  the  authori- 
ties that  support  the  conclusions  of  the  trial  court,  where  the 
authorities  afford  such  support. 

There  was  no  error  in  overruling  the  motion  for  a  new  triaL 

The  judgment  is  affirmed. 
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Fkaudulknt  Conveyances— Skttino  Aside— Pleading. — A  complaint 
in  an  action  by  a  judgment  creditor,  who  is  also  the  execntion  purchaser, 
to  quiet  title  and  to  set  aside  a  fraudulent  couveyance  of  the  lands  made  by 
the  judgment  debtor,  which  fails  to  aver  that  the  latter  had  no  other  proi^ 
erty  subject  to  execution  at  the  time  the  fraudulent  conveyance  was  made, 
if  fatally  defective:  Wagner  v.  Law,  3  Wash.  500;  28  Am.  St.  Rep.  56. 


Meadob  v.  Lake  Shore  and  Southern  Miohigan 
Railway  Company. 

[18S  Indiana,  290.] 

Appeal. — Assignment  or  Error  that  "the  court  erred  in  taking  the  case 
from  the  jury"  is  not  a  proper  specidcation  of  error  and  presents  no 
question  for  consideration  on  appeal. 

Master  and  Servant — Machinery  and  Appliances. — It  is  the  duty  of 
the  master  to  the  servant  to  furnish  sufficient,  properly  constructed, 
and  safe  machinery,  or  other  materials  or  appliances,  to  be  used  by  the 
servant  in  the  course  of  his  employment  and  necessary  for  the  service. 

Master  and  Servant — Machinery  and  Appliances. — If  the  servant  has 
equal  knowledge  with  the  master  as  to  the  machinery  used,  or  means 
employed  in  the  performance  of  the  work  he  is  required  to  do,  and  a 
full  knowledge  of  existing  defects,  it  does  not  necessarily  follow  that 
the  master  is  liable  for  injuries  sustained  by  reason  of  the  use  thereof. 

Master  and  Servant — Dangerous  Machinery — Promise  to  Repair. — If 
a  servant  is  engaged  in  a  dangerous  service  in  which  the  machinery  is 
defective,  and  has  knowledge  thereof,  makes  objection  thereto,  and  is 
induced  to  remain  in  the  master's  employment,  by  promise  or  assurance 
of  its  repair,  and,  not  having  waived  the  objection,  is  injured  by  reason 
of  such  defect,  without  contributory  negligence  on  his  part,  he  is  entitled 
to  recover.  But  greater  care  is  required  of  him  than  if  he  had  not  known 
of  the  defect. 

Master  and  Servant — Defective  Machinery  and  Appliances — Liabil- 
ity oy  Master. — If  a  servant  is  employed  in  the  performance  of  ordi- 
nary labor,  in  which  no  machinery  is  used,  or  materials  furnished,  the 
use  of  which  requires  the  exercise  of  great  skill  and  care,  the  fact  that 
a  defective  instrument  or  tool  is  furnished  by  the  master,  of  which  the 
servant  has  full  knowledge  and  comprehension,  does  not  render  the 
master  liable  in  case  of  injury  to  the  servant  caused  by  the  use  of  such 
instrument. 

Master  and  Servant — Defectivb  Appliances — Rises  Assumed  by  Serv- 
ant.— If  a  servant  whose  duties  require  him  to  use  a  ladder,  upon  dis* 
covering  that  it  is  defective  and  dangerous,  notifies  tlie  master,  who 
promises  to  furnish  another,  and  directs  the  servant  to  use  the  old  one 
until  a  new  one  is  furnished,  the  servant  assumes  the  risk  in  again 
using  the  old  ladder,  and  cannot  recover  of  the  master  for  an  injury 
sustained  by  its  use,  although  the  service  in  which  it  is  used  is  of  a 
kind  that  cannot  be  postponed. 


June,  1894.]    Meador  v.  Lake  Shorb  etc.  Ry.  Ca  385 

ff.  C.  Dodge,  for  the  appellant. 

F.  E.  Baker  and  C.  W,  Miller,  for  the  appellee. 

**"  Dailey,  J.  This  was  an  action  by  the  appellant 
against  the  appellee  for  damages  for  personal  injuries,  stated 
in  a  complaint  in  one  paragraph. 

The  allegations  therein  summarized  are  as  follows:  The 
appellant  was  an  employee  of  the  defendant,  and  a  part  of 
his  duty  was  to  light  and  extinguish  lamps  at  a  street  cross- 
ing, the  lamps  being  put  on  top  of  a  post  eight  or  eight  and 
one-half  feet  high,  requiring  a  ladder  to  be  used  by  appellant 
to  perform  that  duty;  that  appellee  furnished  the  ladder; 
that  it  got  out  of  repair;  that  Christian  Jacobson  was  the 
agent  of  appellee,  who  was  intrusted  with  the  duty  of  fur- 
nishing for  appellee  all  ladders  and  other  appliances,  which 
were  made  in  appellee's  carpenter-shop  at  Elkhart  station; 
that  appellant  notified  said  Jacobson  that  said  ladder  was 
becoming  weakened  and  out  of  repair,  and  was  not  suitable 
for  the  ***  use  which  appellant  was  required  to  make  of  it; 
that  said  Jacobson  told  the  appellant  the  ladder  would  be  safe 
until  he,  Jacobson,  could  furnish  a  new  one,  and  he  would 
furnish  a  new  one  very  soon;  that  appellant's  other  duties 
were  performed  without  the  use  of  the  ladder,  and  were  at  a 
different  place;  that  appellant  relied  upon  the  statement  of 
Jacobson  that  said  new  ladder  would  be  furnished  at  the 
place  the  ladder  was  to  be  used;  that  when  he  went  to  use 
the  ladder  he  found  that  no  new  ladder  had  been  furnished 
according  to  promise;  that  the  service  in  which  the  ladder 
was  used  was  of  a  kind  which  could  not  be  postponed;  that 
he  carefully  examined  the  old  ladder  and  could  not  see  any 
new  evidence  of  its  giving  away,  and  in  the  belief  that  said 
Jacobson  knew  whether  it  was  safe  to  use,  when  he  told  ap- 
pellant to  continue  to  use  it  until  a  new  one  was  furnished, 
and  relying  upon  said  Jacobson's  directions  and  knowledge, 
he  carefully,  and  without  any  negligence,  used  the  ladder 
again,  upon  which  use  it  gave  away  and  threw  him  upon  the 
ground  and  injured  him;  that  he  would  not  have  used  said 
ladder  but  for  the  directions  of  said  Jacobson  and  his  promise 
to  supply  a  new  one;  that  the  defective  condition  of  said  lad- 
der was  wholly  because  of  the  negligence  of  the  appellee,  and 
not  contributed  to  by  the  appellant. 

The  appellee  demurred  to  the  complaint,  and  the  demur- 
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rer  was  overruled.    The  case  was  then  put  at  issue  by  a  gen- 
eral denial. 

At  the  trial  the  court  instructed  the  jury  as  follows:  "Gen- 
tlemen of  the  jury,  the  court  instructs  you  lo  find  a  verdict 
for  the  defendant.  J.  M.  Van  Fleet,  Judge. 

To  the  giving  of  this  instruction  the  appellant  at  the  time 
excepted.  The  jury  oheyed  the  instruction,  and  returned 
their  verdict  for  the  defendant.  Final  judgment  was  ren- 
dered upon  the  verdict.  Appellant  filed  a  motion  ***  for  a 
new  trial,  which  was  overruled,  and  exceptions  taken. 

The  appellant  assigns  two  errors,  as  follows: 

1.  The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial;  2.  The  court  erred  in  taking  the  case  from  the 
jury. 

The  second  specification  is  not  a  proper  assignment  of 
error,  and  presents  no  question  for  our  consideration.  The 
real  question  to  be  considered  is.  Did  the  court  err  in  over- 
ruling appellant's  motion  for  a  new  trial  ? 

It  appears  that  the  appellant  was  a  man  of  mature  years, 
and  of  average  mental  and  physical  capacity.  It  was  his 
duty,  under  his  employment,  to  light  and  extinguish  lamps 
placed  on  posts,  the  distance  from  the  ground  to  the  burner 
being  from  eight  to  eight  and  one-half  feet.  In  doing  this 
he  used  a  ladder  furnished  for  the  purpose,  about  five  feet 
long,  containing  five  steps,  including  the  top  piece,  four  steps 
being  nailed  between  and  to  the  sideg,  and  the  last  step  on 
top  of  the  uprights  or  side-pieces.  By  setting  the  ladder 
against  the  post  appellant  would  climb  only  upon  the  third 
step  to  bring  his  head  even  with  or  above  the  lamp.  The 
defects  alleged  to  have  existed  in  the  ladder,  at  and  before 
the  accident  and  injury  complained  of,  consisted  in  the  steps 
not  being  nailed  in  tight  enough  at  the  sides.  On  the  morn- 
ing when  the  injury  occurred,  if  the  nails  were  partially 
withdrawn  from  the  boards,  that  was  open  to  observation, 
and  could  have  been  readily  seen.  Such  must  have  been 
the  condition  of  the  ladder  at  the  time,  for  it  "fell  apart." 
If  a  hammer  or  hatchet  was  not  convenient,  a  stone  or  a 
brick  would  have  remedied  the  defect.  No  contrivance  could 
be  simpler  in  its  construction  than  this  five-foot  ladder — not 
even  a  hoe,  an  axe,  or  a  spade.  Appellant  had  at  least  equal 
knowledge  **'  with  the  company  as  to  the  nature  and  con- 
dition of  the  ladder. 

The  right  of  the  plaintifiT  to  maintain  this  action  is  founded 
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upon  the  negligence  of  the  defendant  in  not  furnishing  a 
proper  ladder  for  the  use  of  the  plaintiff  in  the  work  he  was 
engaged  to  perform.  It  rests  upon  the  principle  that  it  is 
the  duty  of  the  master  to  the  servant,  and  the  implied  con- 
tract between  them,  that  the  master  shall  furnish  suflBcient, 
properly  constructed,  and  safe  machinery,  or  other  materials 
and  appliances  to  be  used  in  the  course  of  his  employment 
and  necessary  for  the  service.  As  a  general  rule,  it  may  be 
assumed  that  the  master,  who  employs  a  servant,  has  a  bet- 
ter and  more  comprehensive  knowledge  of  the  machinery 
and  materials  to  be  used  than  the  employee,  who  has  claims 
for  his  protection  against  the  use  of  defective,  inadequate,  or 
improper  machinery,  materials,  or  appliances,  while  engaged 
in  the  performance  of  the  service  required  of  him.  The  rule 
stated,  however,  is  not  applicable  in  all  cases;  where  the 
servant  has  equal  knowledge  with  the  master  as  to  the  ma- 
chinery used  or  the  means  employed  in  the  performance  of 
the  work  he  is  required  to  perform,  and  a  full  knowledge  of 
existing  defects,  it  does  not  necessarily  follow  that  the  master 
is  liable  for  injuries  sustained  by  reason  of  the  use  thereof. 

In  considering  the  application  of  this  rule  due  regard  must 
be  had  to  the  limited  knowledge  of  the  employee,  to  the  ma- 
chinery and  structure  on  which  it  is  employed,  also  to  his 
capacity  and  intelligence,  and  to  the  fact  that  the  servant 
has  a  right  to  rely  upon  the  master  to  protect  him  from  dan- 
ger and  injury,  and  in  selecting  the  agent  from  which  it  may 
arise. 

In  cases  in  which  persons  are  engaged  in  a  dangerous  ser- 
vice it  has  been  many  times  held  that,  if  the  machinery 
was  defective  and  the  plaintiff  had  knowledge  of  it,  ***  and 
made  objection  thereto,  and  was  induced  to  remain  in  the 
defendant's  employment  by  promise  or  assurance  of  its  re- 
pair, and,  not  having  waived  the  objection,  was  injured  by 
reason  of  such  defect,  and  he  did  not  contribute  to  the  injury 
by  his  own  fault  or  negligence,  he  will  be  entitled  to  recover; 
but,  in  such  case,  greater  care  will  be  required  of  him  than 
if  he  had  not  known  of  the  defect. 

In  cases,  however,  where  persons  are  employed  in  the  per- 
formance of  ordinary  labor,  in  which  no  machinery  is  used, 
and  no  materials  are  furnished,  the  use  of  which  requires  the 
exercise  of  great  care  and  skill,  it  can  be  scarcely  claimed 
that  a  defective  instrument  or  tool  furnished  by  the  master, 
of  which  the  employee  has  full  knowledge  and  comprehea- 
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Bion,  call  be  regarded  as  making  out  a  case  of  liability  within 
the  rule  laid  down.  A  common  laborer  who  uses  agricultural 
implements  while  at  work  upon  a  farm  or  in  a  garden,  or  one 
who  is  employed  in  any  service  not  requiring  great  skill  and 
judgment,  and  who  uses  the  ordinary  tools  employed  in  such 
work,  to  which  he  is  accustomed,  and  in  regard  to  which  he 
has  complete  knowledge,  cannot  he  said  to  have  a  claim 
against  his  employer  for  negligence,  if,  in  using  a  utensil 
which  he  knows  to  be  defective,  he  is  accidentally  injured. 

In  such  case  it  does  not  rest  with  the  servant  to  say  tliat 
the  master  has  superior  knowledge,  and  has  thereby  imposed 
upon  him.  He  fully  understood  that  the  spade,  the  axe,  the 
hoe,  or  the  ladder,  the  instrument  which  he  used,  was  not 
perfect,  and  if  he  was  thereby  injured  it  was  by  reason  of  his 
own  fault  and  negligence.  The  fact  that  he  notified  the 
master  of  the  defect,  and  asked  for  another  implement,  and 
the  master  promised  to  furnish  it,  in  such  a  case,  does  not 
render  the  master  responsible  if  an  accident  occurs.  A  rule 
imposing  a  ***  liability  under  such  circumstances  would  be 
far  reaching  in  its  consequences,  and  would  extend  the  rule 
of  respondeat  superior  to  many  of  the  vocations  in  life  for 
which  it  was  never  intended.  It  is  a  just  and  salutary  rule, 
designed  for  the  benefit  of  employees  engaged  in  work  where 
machinery  and  materials  are  used  of  which  they  can  have 
little  knowledge,  and  not  for  those  engaged  in  ordinary  labor, 
which  only  requires  the  use  of  implements  with  which  they 
are  entirely  familiar.  The  plaintiff,  in  the  case  at  bar,  waa 
of  the  latter  class  of  laborers,  and  the  work  in  which  he  was 
engaged  was  not  of  a  character  which  would  entitle  him  to 
the  protection  of  the  principle  referred  to,  as  applied  to  the 
use  of  complicated  machinery:  Marsh  v.  Chickering^  101  N.  Y. 
396.  Of  this  case  it  is  said,  in  citing  and  approving  it  in 
Jenney  Electric  Light  etc.  Co.  v.  Murphy,  115  Ind.  566  (570): 
"  In  Marsh  v.  Chickering,  101  N.  Y.  396,  which  grew  out  of  a 
claim  for  damages  resulting  from  the  slipping  of  a  ladder,  a 
judgment  of  the  lower  court  for  the  plaintiff  was  reversed^ 
notwithstanding  it  appeared  that  the  plaintiff"  had  notified 
the  employer  of  the  defective  condition  of  the  ladder,  and 
the  latter  had  promised  to  have  it  repaired.  The  case  is  not 
distinguishable  in  principle  from  the  one  now  under  review." 
The  case  of  Corcoran  v.  Milwaukee  Gas  Light  Co.,  81  Wis.  191, 
is  quite  similar  in  its  facts.  In  it  the  plaintiff"  notified  the 
defendant  that  the  ladder  was  not  safe  and  secure,  the  defend* 
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ant  promised  to  provide  a  Bafe  ladder,  the  plaintiff  relied  on 
«uch  promise,  the  defendant  failed  to  furnish  a  safe  ladder, 
and  ordered  the  plaintiff  to  use  the  old  one  on  the  occasion 
of  his  injury.  It  was  to  be  used  upon  an  oily  floor  and  was 
unsuitable  and  unsafe  for  the  reason  of  not  having  spikes  at 
the  bottom.  The  court  said:  "The  natural,  if  not  the  inevi- 
table, result  of  such  an  attempt,  under  such  circumstances, 
is  ***  too  obvious  not  to  be  anticipated  by  the  exercise  of 
ordinary  care  on  the  part  of  a  man  of  plaintiff's  admitted 
experience.  It  is  unlike  the  exposure  to  some  concealed  or 
unforeseen  danger,  or  to  a  defect  or  danger  which  the  injured 
party  could  not  be  required  or  expected  to  remedy."  Un- 
doubtedly the  result  of  climbing  a  five-foot  step-ladder,  with 
the  cleats  gone  from  under  the  steps,  which  they  supported, 
and  the  nails  loose  in  the  side-pieces,  is  just  as  obvious  as 
going  upon  a  ladder  with  no  spikes  in  the  bottom,  placed  upon 
an  oil}' floor.  The  court  further  said:  "  Besides  as  indicated 
in  Marsh  v.  Chickering,  101  N.  Y.  896,  the  rule  (that  the 
plaintiff  might  rely  on  the  promise  of  the  defendant  to  fur- 
nish a  new  ladder),  is  hardly  applicable  to  a  case  like  the 
one  at  bar."  In  both  the  cases  from  which  we  have  quoted 
the  employee  was  ordered  by  his  foreman  to  use  the  defective 
ladder  on  the  occasion  of  the  injury;  while  in  this  case,  on 
the  occasion  of  the  accident,  appellant  was  left  to  decide  the 
time  and  manner  in  which  he  would  use  the  ladder  or  whether 
he  would  use  it  at  all.  The  conclusion  we  have  reached  ren- 
ders it  unnecessary  that  we  should  consider  the  questions 
raised  by  the  appellant  concerning  the  rejection  of  certain 
offered  testimony  tending  to  show  notice  to  the  company  of 
the  defective  condition  of  the  ladder;  that  a  notice  was  posted 
upon  the  door  of  the  carpenter-shop  at  Elkhart  instructing 
persons  to  wliom  they  should  go  for  new  work  and  repairs; 
also,  that  a  new  ladder  was  made  by  Jacobson  and  brought 
to  the  place  of  the  accident  on  the  same  day  after  the  injury. 
We  are  of  the  opinion  that  there  is  no  available  error  in  the 
record. 

The  judgment  is  therefore  affirmed. 

Master  and  Servant — Defective  Appliances — Knowlepoe  of  Serv- 
ant.— If  a  servant  ia  injured  through  defects  in  the  machinery  or  appli- 
ances furnished  by  his  master  and  used  in  the  business  the  servant  cannot 
recover  if  he  knew  or  liad  means  of  knowledge  equal  to  that  of  the  master 
concerning  such  defects  and  yet  continued  in  the  service,  provided  no  in- 
dacemeat  such  as  a  promise  to  cure  the  defect  leads  him  to  so  continae: 
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Vktor  Coal  Co.  r.  Muir,  20  Col.  320;  ante,  p.  299,  and  note.  See,  also,  th» 
eases  oollected  in  the  note  to  Marker  r.  Burlington  etc  Ry.  Co.,  45  Am.  St. 
K«p.  248. 

Master  and  Servant— Defectivb  Applianoks— Promisk  to  Rkpaib— 
Assumption  of  Risks. — If  a  servant  having  the  right  to  abandon  the  serv- 
ioe  as  dangerous,  refrains  from  doing  so  in  consequence  of  assurances  thai 
the  danger  shall  be  removed,  the  duty  to  remove  the  danger  is  imperative 
and  the  master  is  not  in  the  exercise  of  ordinary  care,  unless,  or  until  he 
makes  his  assurances  good,  and  the  servant,  by  continuing  in  the  employ* 
meut,  does  not  agree  to  assume  its  risks:  Cheeney  v.  Ocean  S,  8,  Co.,  92  Ga. 
726;  44  Am.  St.  Rep.  113,  and  especially  note. 


Champee  V.  City  of  Greencastle. 

[1S8  Indiana,  339.] 

IfvKiciFAL  Corporations  have  Such  Powers  onlt  as  are  conferred  by 
the  statute  creating  them,  and  such  incidental  powers  as  are  implied  by 
and  essential  to  the  accomplishment  of  the  purposes  of  their  creation, 
and  for  their  continued  existence. 

Municipal  Corporations — Ordinances — Reasonableness. — A  municipal 
ordinance  must  be  reasonable  to  be  valid. 

The  Reasonableness  op  a  Municipal  Ordinance  is  a  Proper  Sub-ieot 
FOR  Judicial  Inquiry,  if  enacted  under  a  general  grant  of  authority, 
not  prescribing  the  manner  of  its  exercise. 

Municipal  Corporations— Ordinances— Reasonableness— Judicial  In- 
quiry.— An  ordinance  passed  under  a  general  grant  of  power  to  regu« 
late  places  where  intoxicating  liquors  are  sold  to  be  used  on  the  premises, 
without  prescribing  the  particular  manner  in  which  such  power  is  to  be 
exercised,  is  open  to  judicial  inquiry  as  to  whether  it  is  reasonable  and 
valid,  or  unreasonable  and  void. 

The  Police  Power  of  the  State  is  its  right  to  prescribe  regulations  for 
the  good  order,  peace,  health,  protection,  comfort,  convenience,  and 
morals  of  the  community,  which  do  not  encroach  on  a  like  power  vested 
in  Congress  by  the  federal  constitution,  or  which  do  not  violate  any  of 
the  provisions  of  the  organic  law.  This  power  resides  in  the  state  in 
its  sovereign  capacity,  and  can  only  be  possessed  and  exercised  by  a 
municipal  corporation  by  a  delegation  thereof  thereto  by  the  lawmak- 
ing power  of  the  state. 

Municipal  Corporations — Ordinances  Prohibitino  Screens  in  Fronv 
OF  Saloons. — A  municipal  ordinance  forbidding  the  erection  or  main, 
tenance  of  door-screens,  window-blinds,  stained,  ground,  colored,  or 
darkened  glass  to  the  doors,  windows,  or  openings  of  any  saloon  or 
place  where  intoxicating  liquors  are  sold  to  be  used  on  the  premises, 
or  tlie  erection  or  maintenance  of  any  obstruction  of  any  kind  what- 
ever of  such  doors,  windows,  or  openings,  that  will  obscure  or  prevent  a 
full  view  of  the  interior  of  such  saloon  or  place,  and  providing  that  such 
ordinance  is  not  to  be  so  construed  as  to  prevent  such  saloonkeeper* 
and  other  persons  from  having  the  usual  and  ordinary  shutters  to  their 
doors,  if  passed  under  a  general  authority  granted  to  license  and  regu- 
late saloons  without  prescribing  the  mode  of  its  exercise,  is  unreasoa- 
able  and  void. 
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C.  C.  Matson  and  P.  0.  Colliverj  for  the  appellant. 
T,  T.  Moore,  for  the  appellee. 

■*®  McCabe,  C.  J.  This  was  a  suit  by  the  appellee  against 
the  appellant,  begun  in  the  mayor's  court  of  said  city,  to  re- 
cover the  penalty  provided  for  the  violation  of  an  ordinance 
of  said  city.  Appellee  recovered  judgment,  from  which  ap- 
pellant appealed  to  the  circuit  court,  where  appellant's  de- 
murrer to  the  complaint,  for  want  of  sufficient  facts,  and  his 
motion  to  dismiss  the  cause,  were  both  overruled,  after  which 
appellee  again  recovered  judgment.  Appellant  assigns  for 
error  these  rulings  of  the  trial  court,  and  that  the  complaint 
does  not  state  facts  sufficient. 

The  whole  question,  thus  raised,  turns  upon  the  validity  of 
an  ordinance  of  said  city,  which  reads  as  follows:  "An  ordi- 
nance to  provide  for  the  removal  of  all  saloon-screens  and 
window-blinds,  and  providing  penalty  for  the  violation  of 
Buch  ordinance.  Whereas  it  is  claimed  that  there  have  been 
frequent  violations  of  the  liquor  law  in  the  city  of  Greencas- 
tle,  Indiana,  by  the  saloonkeepers  of  said  city  in  selling  intox- 
icating liquors  to  minors  and  intoxicated  persons,  and  also 
in  allowing  minors  to  congregate  in  such  saloons  around  the 
pool- table  and  billiard-tables  kept  therein;  and,  whereas,  it 
has  been  found  difficult,  if  not  impossible,  to  obtain  the  evi- 
dence necessary  to  secure  a  conviction  for  such  violations  of 
law,  owing  to  the  blinds  and  screens  erected  and  maintained 
by  such  saloonkeepers  to  the  doors  and  windows  of  such 
saloons,  so  as  to  obscure  and  prevent  a  view  of  the  interior 
thereof;  therefore,  for  the  better  policing  of  said  city,  and  the 
more  perfect  enforcement  of  law,  be  it  ordained  by  the  com- 
mon council  of  the  city  of  Greencastle,  Indiana,  that  it  shall 
be  and  is  hereby  made  unlawful  for  any  person,  or  persons, 
who  own,  operate,  or  run  any  saloon,  shop,  or  other  place 
where  intoxicating  liquors  are  sold  to  be  used  in  and  upon 
the  premises  within  said  city  of  Greencastle,  Indiana,  or 
within  two  miles  beyond  '**  the  corporate  limits  of  said  city, 
to  put  up,  erect,  or  maintain  any  door-screens,  window-blinds, 
or  stained,  ground,  colored,  or  darkened  glass  of  any  kind  to 
any  of  the  doors,  windows,  or  openings  of  such  saloon,  shop, 
or  other  place  where  intoxicating  liquors  are  sold  to  be  used 
in  and  upon  the  premises,  or  to  put  up,  erect,  or  maintain 
any  obstruction  of  any  kind  whatever,  to  any  of  such  doors, 
windows,  or  openings,  that  will  in  any  way  obscure  or  pre- 
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vent  a  full  view  of  the  interior  of  such  saloon,  shop,  or  place 
aforesaid,  but  all  such  screens,  blinds,  and  stained,  ground, 
darkened,  or  colored  glass,  and  all  other  obstructions  afore- 
said to  the  doors,  windows,  and  openings  of  such  saloon,  shops, 
and  places  where  intoxicating  liquors  are  sold  as  aforesaid, 
shall  be  taken  down  and  removed,  so  as  to  give  a  full  and 
unobstructed  view  of  the  interior  of  such  places  at  all  times: 
Provided,  That  nothing  herein  contained  shall  be  so  construed 
as  to  prevent  said  saloonkeepers  and  persons  aforesaid  from 
having  the  usual  and  ordinary  shutter?  to  said  doors.  Any 
person  violating  any  of  the  provisions  of  this  ordinance  shall, 
upon  conviction  before  the  mayor  of  said  city,  be  fined  in  any 
sum  not  less  than  ten  dollars  nor  more  than  one  hundred  dol- 
lars for  each  offense,  and  each  day  that  such  obstruction  shall 
be  put  up,  erected,  maintained,  or  remain  in  place,  shall  con- 
stitute a  separate  and  distinct  offense.  This  ordinance  shall 
be  in  force  and  take  effect  from  and  after  its  passage  and 
publication." 

It  is  contended  on  behalf  of  the  appellant,  that  this  ordi- 
nance is  void  because  it  is  unreasonable,  oppressive,  and  is 
in  violation  of  the  constitution,  because  it  invades  the  rights 
of  private  property. 

The  validity  of  the  ordinance  depends  upon  the  answer  to 
the  question:  Had  the  municipal  corporation  of  Greencastle 
the  power  to  pass  the  ordinance?  Municipal  '**  corpora- 
tions have  such  powers  only  as  are  conferred  upon  them  by 
the  act  of  the  legislature  creating  them,  and  such  incidental 
powers  as  are  implied  by  their  creation  and  as  are  essential 
for  the  accomplishment  of  the  purposes  of  their  creation  and 
for  their  continued  existence:  City  of  Lafayette  v.  Cox,  5  Ind. 
38;  Kyle  v.  Malin,  8  Ind.  34. 

All  acts  of  such  corporations  not  strictly  within  these  lim- 
its are  void.  Their  acts  connot  be  declared  void  by  the  courts 
because  of  any  supposed  conflict  between  them  and  the  con- 
stitution so  long  as  their  acts  are  authorized  by  the  legisla- 
ture, and  the  act  of  the  legislature  is  not  in  conflict  with  the 
constitution. 

It  is  well  settled  that  the  creation  of  a  municipal  corpora- 
tion carries  with  it  the  implication  that  such  corporation  is 
empowered  to  pass  such  ordinances  and  by-laws  as  may  be 
needful  for  its  well  being:  1  Dillon  on  Municipal  Corpora- 
tions, 4th  ed.,  sees,  315,  316,  and  authorities  there  cited. 

It  is  also  well-settled   law   that,  wliere  an  ordinance  ii 
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passed  by  such  municipality  under  no  other  authority  than 
such  implied  power,  the  ordinance  to  be  valid  must  be  rea- 
sonable; and  if  it  is  unreasonable  it  will  be  void:  1  Dillon 
on  Municipal  Corporations,  4th  ed.,  sec.  319,  and  authorities 
cited. 

The  first  question,  therefore,  that  confronts  us  is  whether 
the  passage  of  the  ordinance  was  a  reasonable  exercise  of  the 
power  conferred  upon  the  corporation,  and,  therefore,  whether 
the  corporation  had  the  power  to  pass  it  or  not.  It  is  to  be 
regretted  that  counsel  on  neither  side  liave  furnished  us 
with  such  a  discussion  of  the  question  as  its  great  impor- 
tance seems  to  demand,  as  it  is  one  of  first  impression  in 
this  court.  Therefore,  we  have  gone  far  beyond  the  briefs  in 
our  investigation,  in  order  to  reach  a  correct  solution  of  the 
question.  At  the  '*'  threshold  of  this  discussion  we  are  met 
with  the  suggestion  that  this  court  has  held  in  two  cases 
that  no  inquiry  can  be  made  into  the  reasonableness  of  the 
ordinance  when  the  legislature  has  enacted  any  thing  upon 
the  subject,  and  hence  it  is  suggested  that  in  such  a  case  the 
legislature  has  delegated  to  cities  the  power  to  exercise  a 
discretion  in  such  matters,  and.  therefore,  in  such  case  the 
courts  cannot  review  that  discretion. 

The  first  of  the  cases  referred  to  is  A  Coal-Float  v.  City  of 
Jeffersonville,  112  Ind.  15,  where  it  was  said:  "The  power  of 
a  court  to  declare  an  ordinance  unreasonable,  and  therefore 
void,  is  practically  restricted  to  cases  in  which  the  legisla- 
ture has  enacted  nothing  on  the  subject  matter  of  the  ordi- 
nance, and,  consequently,  to  cases  in  which  the  ordinance  was 
passed  under  the  supposed  incidental  power  of  the  corpora- 
tion merely,"  and  refers  to  sections  319  and  328,  of  1  Dillon 
on  Municipal  Corporations,  fourth  edition,  as  authority  for 
that  statement.  If  the  quotation  is  to  be  construed  as  mean- 
ing that  no  inquiry  in  such  a  case  can  be  made  into  the 
question  whether  the  ordinance  was  a  reasonable  exercise  of 
the  power  conferred,  then  the  language  is  too  broad;  if,  how- 
ever, it  is  to  be  construed  to  mean  that  no  inquiry  can  be 
made  as  to  whether  the  ordinance  is  reasonable  or  not  where 
the  power  to  pass  it  has  been  conferred,  then  it  is  correct. 
We  think  the  latter  is  the  proper  construction  to  be  placed 
on  the  language  employed. 

Section  328  of  1  Dillon  on  Municipal  Corporations,  fourth 
edition,  is  the  one  that  relates  more  directly  to  the  point  in- 
volved in  the  above  quotation.     It  reads  as  follows:  "Where 
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the  legislature,  in  terms,  confers  upon  a  municipal  corpora- 
tion the  power  to  pass  ordinances  of  a  specified  and  defined 
character,  if  the  power  thus  delegated  be  not  in  conflict  with 
the  constitution,  an  ordinance  passed  pursuant  thereto  can- 
not be  impeached  as  invalid  because  it  would  have  been  re- 
garded ■**  as  unreasonable  if  it  had  been  passed  under  the 
incidental  power  of  the  corporation,  or  under  a  grant  of  power 
general  in  its  nature.  In  other  words,  what  the  legislature 
distinctly  says  may  be  done  cannot  be  set  aside  by  the  courts 
because  they  may  deem  it  to  be  unreasonable  or  against  sound 
policy.  But  where  the  power  to  legislate  on  a  given  subject 
is  conferred,  and  the  mode  of  its  exercise  is  not  prescribed, 
then  the  ordinance  passed  in  pursurance  thereof  must  be  a 
reasonable  exercise  of  the  power,  or  it  will  be  pronounced 
invalid." 

This  is  undoubtedly  a  correct  statement  of  the  law  and 
is  amply  supported  by  the  adjudicated  cases  wherever  the 
point  has  come  in  question.  It  affords  support  to  the  state- 
ment of  the  rule  by  the  learned  judge  who  wrote  the  opinion 
from  which  we  have  quoted  above  only  when  construed  as 
we  have  indicated.  That  was  a  case  in  which  a  recovery  in 
attachment  was  sought  against  the  boat  for  wharfage  due  the 
city  of  Jeffersonville.  The  question  arose  on  the  sufficiency 
of  the  complaint  which  set  out  the  ordinance,  which  provided 
that  "all  steamboats,  barges,  keel-boats,  flatboats,  or  other 
boats  or  rafts,  coming  to  or  landing  at  the  wharves  of  said 
city,  shall  pay  to  said  city,  to  wit:  ....  For  every  coal- 
float  used,  etc.,  $200  per  year  payable,  etc." 

The  statute  authorizing  the  enactment  of  the  ordinance  is 
the  thirty-fourth  subdivision  of  section  3106  of  the  IJevised 
Statutes  of  1881,  which  confers  on  cities  the  power  "'To  es- 
tablish and  construct  wharves,  docks,  piers,  and  basins;  and 
to  regulate  landing-places,  and  fix  the  rates  of  landing,  wharf- 
age, and  dockage  on  all  public  grounds  belonging  to  such 

city." This  court  held  in  that  case,  and  we  think 

correctly  under  the  statute  above  quoted,  that  "  cities  are  ex- 
pressly authorized  .  .  .  ,  to  fix  rates  of  wharfage  and 
dockage,"  and  therefore  expressly  authorized  to  pass  the  or- 
dinance above  set  out.  And  hence,  '**  no  question  of  the 
reasonableness  of  the  ordinance  could  arise  in  that  case  be- 
cause the  legislature  had  conferred  the  authority  on  the  city 
to  pass  an  ordinance  of  that  specified  and  defined  character, 
and  the  section  of  Dillon  cited  as  above  set  out,  and  authori- 


June,  1894.]    Champbb  v.  City  of  Gueencastlb.  895 

ties  there  cited,  as  well  as  the  facts,  fully  warranted  the  con" 
elusion  reached  in  that  case,  but  neither  the  case  then  before 
the  court,  nor  the  authority  cited  warranted  the  statement  of 
the  abstract  proposition  quoted,  unless  construed  as  we  have 
indicated  above.  The  same  question  incidentally  arose  on  an 
appeal  to  this  court  from  a  judgment  for  a  personal  injury 
through  negligence  of  appellant  in  Cleveland  etc.  Ry.  Co. 
V.  Harrington,  131  Ind.  426,  where  the  language  above  quoted 
from  the  Coal-Float  case  is  again  quoted.  The  question  there 
incidentally  arose  as  to  the  validity  of  an  ordinance  limiting 
the  speed  of  engines  and  trains  within  the  corporate  limits 
of  the  city  of  Indianapolis.  This  court  held  that  the  legis- 
lature had  expressly  conferred  the  power  on  the  city  to  pass 
such  an  ordinance.  Therefore,  when  this  court  reached  the 
conclusion,  which  it  correctly  did  in  that  case,  that,  because 
the  legislature  had  conferred  the  power  to  pass  the  ordinance 
of  the  specified  and  defined  character  mentioned,  it  had  de- 
cided all  there  was  touching  that  point  in  the  case,  and  the 
quotation  from  the  Coal-Float  case  was  unnecessary  to  the  de- 
cision; though  the  enunciation  was  correct  in  both  of  the 
cases  with  the  construction  we  have  placed  upon  it. 

Bills  V  City  of  Goshen,  117  Ind.  221,  involved  the  validity 
of  an  ordinance  requiring,  among  other  things,  a  license  for 
a  roller-skating  rink,  which  provided  that  the  same  should 
be  granted  upon  the  payment  of  such  sum  as  the  mayor  and 
common  council  should  determine  in  each  particular  case. 
The  fourteenth  subdivision  of  section  3106  of  the  Revised 
Statutes  of  1881  empowered  cities  "  to  regulate  '^^  and  re- 
strain all  tables,  alleys,  machines,  devices,  or  places  of  any 
kind  for  sports  or  games,  kept  for  hire  or  pay,  ....  if 
deemed  expedient,  without  a  license  ....  to  be  provided 
for  by  ordinance."  This  court  held  the  ordinance  invalid 
because  it  placed  the  power  to  determine  the  amount  of  the 
license  fee  in  each  particular  case  in  the  mayor  and  common 
council  instead  of  fixing  the  same  in  the  ordinance.  This 
was  tantamount  to  holding  that  the  ordinance  was  not  a 
reasonable  exercise  of  the  power  conferred  by  the  statute. 
First  Nat.  Bank  etc.  v.  Sarlls,  129  Ind.  201,  28  Am.  St.  Rep. 
185,  involved  the  validity  of  an  ordinance  making  it  "  unlaw- 
ful for  any  person  to  alter,  repair,  or  rebuild  any  frame  or 
wooden  building  within  the  limits  described,  when  the  cost 
■hall  equal  or  exceed  three  hundred  dollars." 

After  recognizing  the  principle  that  cities  in  this  state  have 
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ample  power  to  enact  and  enforce  reasonable  ordinances,  in 
the  absence  of  express  statutory  authority,  to  secure  pro- 
tection against  fire,  the  statute  was  referred  to,  conferring 
additional  power,  which  authorizes  cities  "  to  organize  a 
board  of  public  improvements,  and  empower  such  board  to 
grant  permits  to  build  houses  or  additions  thereto;  to  pre- 
vent the  erection  of  wooden  buildings  in  such  parts  of  the 
city  as  the  common  council  may  determine."  As  applied  to 
repairs,  it  was  held  that  the  ordinance  was  invalid,  because 
the  statute  did  not  empower  cities  to  prevent  the  repair  of 
wooden  buildings  in  all  cases.  This  is  not  at  variance  with 
the  broad  language  used  in  the  case  of  A  Coal-Float  v. 
City  of  Jeffersonvillef  112  Ind.  15,  construed  as  we  have 
indicated.  We  briefly  quote  from  some  of  the  cases  cited  in 
support  of  the  text  of  section  319,  Dillon,  cited  as  authority 
in  the  Coal-Float  case.  In  Haynes  v.  City  of  Cape  May,  50 
N,  J.  L.  55,  it  is  said:  "  There  are  circumstances  under  which 
the  court  will  inquire  into  the  reasonableness  of  ordinances 
'*'  passed  by  a  municipal  body  under  legislative  powers 
granted  to  it. 

"  Those  circumstances  exist  when  the  powers  granted  by 
the  legislature  are  expressed  in  terms  general  and  indefinite. 
But  where  the  legislature  has  defined  the  delegated  powers, 
and  prescribed  with  precision  the  penalties  that  may  be  im- 
posed, an  ordinance  within  the  powers  granted,  prescribing 
a  penalty  within  the  designated  limit,  cannot  be  set  aside  as 
unreasonable." 

And  in  another  one  of  those  cases  it  was  said:  "But  the 
legislature  has  granted  ample  power  of  legislation  upon  the 
subject  of  the  erection  and  use  of  steam-engines  within  the  city 
limits,  to  the  mayor  and  city  council  of  Baltimore,  independ- 
ent of  tlie  power  *  to  prevent  and  remove  nuisances.'  They 
are  clothed  with  the  power  to  pass,  ordinances  'for  the  pre- 
vention and  extinguishment  of  fires,'  for  'securing  persons 
and  property  from  danger  or  destruction.'  ....  It  has  been 
well  said  in  reference  to  such  general  grants  of  power  that,  as 
to  the  degree  of  necessity  for  municipal  legislation  on  the 
subjects  thus  committed  to  their  charge,  the  mayor  and  city 
council  are  the  exclusive  judges,  while  the  selection  of  the 
means  and  manner  (contributory  to  the  end)  of  exercising 
the  powers  which  they  may  deem  requisite  to  the  accomplish- 
ment of  the  objects  of  which  they  are  made  the  guardians, 
is  committed  to  their  sound  discretion.     This  discretion  is 
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very  broad,  but  is  not  absolutely  and  in  all  cases  beyond 

judicial  control And  while  we  hold  that  this  power  of 

control  by  the  courts  is  one  to  be  most  cautiously  exercised, 
we  are  yet  of  opinion  there  may  be  a  case  in  which  an  ordi- 
nance passed  under  grants  of  power  like  those  we  have  cited 
is  80  clearly  unreasonable,  so  arbitrary,  oppressive,  or  partial, 
as  to  raise  the  presumption  that  the  legislature  never  intended 
to  confer  the  power  to  pass  it,  and  to  justify  the  courts  in 
interfering  '**  and  setting  it  aside  as  a  plain  abuse  of  au- 
thority": Mayor  etc.  v.  RadecJce,  49  Md.  217;  33  Am.  Rep.  239. 

In  another  of  those  cases  it  is  said:  "It  is  conteniied  by 
the  appellees  that  the  town  did  not  have  the  power  to  pass 
the  ordinance.  It  is  provided  by  statute  that  cities  and  towns 
have  the  power  'to  establish  and  regulate  markets;  to  provide 
for  the  measuring  or  weighing  of  hay,  coal,  or  any  other  arti- 
cle for  sale.'  This  statute  expressly  confers  on  cities  and 
towns  the  power  to  provide  for  the  measuring  or  weighing  of 
hay,  coal,  or  any  other  article.  The  manner  in  which  the 
power  conferred  shall  be  exercised  is  left  to  the  discretion  of 
the  corporation,  subject,  however,  to  the  general  rule  that  the 
ordinancki  must  be  reasonable":  Davis  v.  Toivn  of  Anita,  73 
Iowa,  325.  To  the  same  effect  is  Meyers  v.  Chicago  etc.  R.  R. 
Co.,  57  Iowa,  555;  42  Am.  Rep.  50,  also  cited  in  Dillon. 

And  in  another  of  those  cases  the  supreme  court  of  Cali- 
fornia said:  "On  this  subject  the  rule  is  this:  Where  the 
legislature  in  terms  confers  upon  a  municipal  corporation 
the  power  to  pass  ordinances  of  a  specified  and  defined  char- 
acter, if  the  power  thus  delegated  be  not  in  conflict  with  the 
constitution,  an  ordinance  passed  pursuant  thereto  cannot  be 
impeached  as  invalid  because  it  would  have  been  regarded 
as  unreasonable  if  it  had  been  passed  under  the  incidental 
powers  of  the  corporation,  or  under  a  grant  of  power  general 
in  its  nature.  In  other  words,  what  the  legislature  distinctly 
says  may  be  done  cannot  be  set  aside  by  the  courts  because 
they  may  deem  it  unreasonable  or  against  sound  policy.  But 
where  the  power  to  legislate  on  a  given  subject  is  conferred, 
and  the  mode  of  its  exercise  is  not  prescribed,  then  the  ordi- 
nance passed  in  pursuance  thereof  must  be  a  reasonable 
exercise  of  the  power,  or  it  '**  will  be  pronounced  invalid  ": 
Ex  parte  Chin  Yan,  60  Cal.  78. 

To  the  same  effect  is  Ex  parte  FranJc,  52  Cal.  606,  28  Am. 
Rep.  642,  and  many  other  cases  cited  in  support  of  the  text 
of  Dillon,  supra,  and  elsewhere  too  numerous  even  to  cite, 


898  Chamfer  v.  City  of  Gbeencastle.     [Indiana, 

and  we  have  been  unable  to  find  any  case  to  the  contrary, 
unless  the  two  cases  first  above  referred  to  in  this  court  are 
to  be  so  regarded.  But,  as  we  have  already  intimated,  we  do 
not  think  tliey  are  to  be  regarded  as  against  the  current  of 
autliority,  wlien  the  language  employed  in  them  is  construed 
as  we  have  done,  and  the  cases  were  both  correctly  decided 
on  the  facts. 

But,  before  we  can  consider  the  question  whether  the  ordi- 
nance here  involved  is  a  reasonable  exercise  of  the  powers 
vested  in  the  corporation,  we  must  inquire  what  the  nature 
and  extent  of  the  powers  are  that  have  been  conferred  by  the 
legislature  of  this  state  upon  municipal  corporations;  because 
if  the  legislature  has  conferred  the  power  to  pass  ordinances 
of  the  specified  and  defined  character  of  the  one  here  in  ques- 
tion, according  to  the  principles  we  have  laid  down  above, 
then  no  inquiry  can  be  made  as  to  the  reasonableness  of  the 
ordinance.  In  that  event  we  would  be  limited  in  our  investi- 
gation to  the  single  question  whether  the  act  of  the  legisla- 
ture conferring  the  power  was  valid  and  constitutional  or 
not. 

The  adjudicated  cases  cited  by  the  appellee's  counsel  in 
support  of  the  validity  of  the  ordinance  here  in  question  were 
cases  where  the  municipalities  had  been  empowered  by  the 
legislature  of  the  state  of  Massachusetts  to  pass  the  particu- 
lar and  specified  ordinances  prohibiting  the  use  of  screens  in 
saloons.  No  power  has  been  conferred  by  the  legislature  of 
this  state  on  municipal  corporations  to  pass  ordinances  of 
that  particular  character;  that  is,  no  statute  has  specified 
ordinances  to  prevent  the  use  of  screens  by  saloons  as  among 
those  that  '*®  cities  are  empowered  to  pass.  Hence  the  cases 
cited  by  appellee's  counsel  are  not  only  not  in  point  here,  but 
their  influence  is  against  appellee's  contention,  if  they  are 
entitled  to  any  weight  at  all,  because  the  enactment  of  such 
a  statute  in  Massachusetts  is  a  tacit  recognition  by  the  law- 
making power  of  that  state  that  municipal  corporations  there 
had  no  power  to  pass  ordinances  of  that  kind  without  a 
statute  specifically  authorizing  the  same.  The  statute  upon 
which  the  claim  is  based  in  this  case,  that  the  corporation 
had  the  power  to  pass  the  ordinance  here  in  question  em- 
powered cities  "  To  regulate  and  license  all  inns,  taverns,  or 
other  places  used  or  kept  for  public  entertainment;  also  all 
shops  or  other  places  kept  for  the  sale  of  articles  (liquors)  to 
be  used  in  and  upon  the  premises"  (Rev.  Stats.  1881,  subd. 
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13,  sec.  310G);  ....  "and  to  regulate  all  places  where  in- 
toxicating liquors  are  sold  to  be  used  on  the  premises":  Rev. 
Stats.  1881,  sec.  3154,  and  the  general  welfare  clause. 

It  would  be  diflBcult  to  conceive  of  a  more  general  grant  of 
power.  The  two  subdivisions  of  the  sections  referred  to  are 
almost  as  general  and  indefinite  as  the  general  welfare  clause. 
The  power  to  legislate  upon  a  given  subject  is  conferred  upon 
municipal  corporations,  but  tiie  mode  of  its  exercise  is  not 
prescribed,  and  the  kind  of  ordinances  that  they  are  empow- 
ered to  pass  is  not  specified  or  defined.  The  legislature  has 
not  said  here  what  distinct  or  particular  acts  may  be  done 
by  the  corporation.  It  has  not  said  that  municipal  corpora- 
tions may  pass  ordinances  of  the  kind  here  involved.  If  it 
had,  that  would  end  the  inquiry.  As  it  has  not,  by  the  uni- 
form current  of  authority,  ordinances  passed  under  such  a 
general  grant  of  power  must  be  reasonable,  consonant  with 
the  general  powers  and  purposes  of  the  corporation,  and  not 
inconsistent  with  the  laws  or  policy  of  '**  the  state;  other- 
wise it  is  the  duty  of  the  courts  to  declare  them  void. 

We  therefore  hold  that  the  ordinance  here  involved  is  open 
to  the  inquiry  whether  its  passage  is  a  reasonable  exercise  of 
the  power  conferred  by  the  legislature.  It  is  strenuously  in- 
sisted that  the  corporation,  by  the  police  power,  is  authorized 
to  pass  the  ordinance  in  question,  whether  it  is  reasonable  or 
unreasonable.  The  police  power  of  the  state,  so  far,  has  not 
received  a  full  and  complete  definition.  It  may  be  said, 
however,  to  be  the  right  of  the  state,  or  state  functionary,  to 
prescribe  regulations  for  the  good  order,  peace,  health,  pro- 
tection, comfort,  convenience,  and  morals  of  the  community, 
which  do  not  encroach  on  a  like  power  vested  in  Congress  by 
the  federal  constitution,  or  which  do  not  violate  any  of  the 
provisions  of  the  organic  law.  Of  this  power  it  may  be  said 
that  it  is  known  when  and  where  it  begins,  but  not  when  and 
where  it  terminates.  But  this  power,  whatever  may  be  its 
limits,  resides  in  the  state  in  its  sovereign  capacity,  and  can 
only  be  possessed  and  exercised  by  a  municipal  corporation 
by  a  delegation  thereof  to  the  municipality  by  the  lawmak- 
ing power  of  the  state:  City  of  Crawfordsville  v.  Braden,  130 
Ind.  149;  30  Am.  St.  Rep.  214;  15  Am.  &  Eng.  Ency.  of  Law, 
1166,  1167,  and  authorities  there  cited. 

So  that  at  last  the  validity  of  the  ordinance  depends  upon 
whether  it  is  a  reasonable  exercise  of  the  power  conferred  or 
not.    It  forbids  the  erection  or  maintenance  of  door-screens, 
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window-blinds,  stained,  ground,  colored,  or  darkened  glass  to 
the  doors,  windows,  or  openings  of  any  saloon,  shop,  or  other 
place  where  intoxicating  liquors  are  sold  to  be  used  on  the 
premises,  or  the  erection  or  maintenance  of  any  obstruction 
of  any  kind  whatever,  of  such  doors,  windows,  or  openings, 
that  will  obscure  or  prevent  a  full  view  of  the  interior  of  such 
saloon,  etc.  "*  Provided,  That  it  is  not  to  be  so  construed  as 
to  prevent  such  saloonkeepers  and  other  persons  mentioned 
from  having  the  usual  and  ordinary  shutters  to  their  doors. 

Under  this  ordinance,  if  valid,  it  would  make  the  use  of 
the  ordinary  door-screen  or  window-shutters,  window-screens, 
and  window-curtains  to  the  doors  or  windows  of  a  saloon  un- 
lawful, and  it  would  likewise  make  it  unlawful  to  maintain 
stained,  ground,  colored,  or  darkened  glass  of  any  kind  to 
any  of  such  doors  or  windows. 

We  know  of  our  own  knowledge,  common  alike  to  all,  that 
the  use  of  door-screens,  window-screens,  window-shutters, 
window-curtains  and  blinds,  ground,  darkened,  and  colored 
glass  used  in  and  to  doors  and  windows,  are  among  the  com- 
forts and  conveniences  of  civilized  life.  They  are  used  la 
other  business  houses  than  saloons,  in  private  houses,  in  pub- 
lic buildings  and  offices,  in  hotels  and  dining-halls,  in  depots, 
in  courthouses,  and  in  churches.  Indeed,  it  may  be  said 
that  they  are  necessary  comforts  and  conveniences  of  civilized 
life,  almost  as  much  so  as  houses  are  to  live  in,  and  to  do 
business  in.  The  protection  of  the  occupants  of  such  houses 
and  places  against  the  fierce  rays  of  the  sun  in  the  proper 
use  of  such  houses  and  places  may  be  almost,  if  not  quite,  as 
necessary  as  protection  against  the  storm  and  the  rain  and 
the  inclemency  of  the  weather  generally.  It  may  be  ad- 
mitted that  the  evils  arising  from  the  sale  of  intoxicants 
have  been  so  great  that  it  has  become  the  settled  policy  of 
the  state,  from  the  earliest  times,  to  place  and  keep  the  traf- 
fic under  stringent  restricliotii  by  the  statutes  of  the  state, 
and  that  these  evils  are  often  increased  by  violations  of  these 
statutory  restrictions  by  licensed  dealers.  But  we  cannot 
concur  in  the  contention  of  appellee's  counsel  that  the  saloon 
"business  is  an  illegitimate  one,  and  that  in  order  to  make 
large  profits  therein  it  is  necessary  to  constantly  violate  the 
law."  '**  The  business  is  one  that  any  one  could  lawfully 
engage  in,  in  the  absence  of  any  statute  on  the  subject,  and 
the  statutes  of  the  state,  which  from  time  to  time  have  im- 
posed restrictions  and  burdens  upon  the  traffic,  do  not  pro- 
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ceed  upon  the  idea  that  the  business  is  illegitimate,  and  seek 
to  legalize  an  illegitimate  business,  but  proceed  upon  the 
idea  that  the  business  is  legitimate,  and,  owing  to  the  evils 
arising  from  it,  seek  to  place  it  under  restrictions  and  bur- 
dens, so  as  to  lessen  those  evils. 

Be  this  as  it  may,  there  is  no  reason  in  saying  that  because 
some  saloonkeepers  violate  the  law  all  shall  be  deprived  of 
the  use  of  the  necessary  comforts  and  conveniences  of  civi- 
lized life  in  their  business.  If  the  corporation  can  make  it 
unlawful  for  them  to  use  screens  to  exclude  flies  and  insects, 
they  may  make  it  unlawful  for  them  to  use  shutters  to  their 
doors  to  exclude  the  cold,  the  storm,  and  the  rain;  if  it  can 
make  it  unlawful  for  them  to  use  window'shutters  and  win- 
dow blinds  and  curtains,  colored,  stained,  and  ground  glass 
in  doors  and  windows  of  their  saloons,  under  the  pretense  of 
permitting  an  unobstructed  view  into  the  interior  of  their 
saloons,  the  better  to  detect  violations  of  the  liquor  law,  then 
there  is  no  reason  why  they  cannot  be  compelled  to  make 
the  whole  front  of  their  saloons  of  solid  glass,  without  any 
wood  or  any  other  material.  Indeed,  if  the  corporation  has 
the  power  to  make  the  ordinance  here  in  question,  for  the 
reasons  given  in  the  preamble  thereto,  then  it  necessarily  has 
the  power  by  ordinance  to  compel  them  to  open  the  whole 
front  of  their  saloons,  from  one  side  to  the  other,  without 
even  the  poor  privilege  of  putting  solid  glass  in  as  a  protec- 
tion against  storm,  rain,  and  the  inclemency  of  the  weather, 
and  against  theft  and  robbery. 

This  court,  in  Decker  v.  Sargeantj  125  Ind.  404,  in  hold- 
ing ***  an  ordinance  valid  forbidding  the  use  of  screens  by 
saloonkeepers  between  11  o'clock  in  the  evening  and  5  o'clock 
in  the  morning,  recognized  the  principle  that  such  an  ordi- 
nance might  not  be  valid  when  applied  to  that  portion  of 
the  day  when  the  saloonkeeper  was  authorized  to  sell  under 
his  license.  There  can  be  no  doubt  that  such  an  ordinance 
would  be  within  the  power  granted,  and  reasonable  if  it  is 
confined  in  its  operation  to  such  times  as  the  saloonkeeper 
is  not  allowed  to  do  business,  as  between  11  o'clock  at  night 
and  5  o'clock  in  the  morning,  on  Sundays  and  legal  holi- 
days, and  other  days  on  which  they  are  prohibited  from  doing 
business. 

We  are  of  opinion  that  the  ordinance  here  involved  goes 
beyond  any  power  conferred  upon  the  common  council,  either 
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by  express  statute  or  by  necessary  implication,  and  is,  there- 
fore, void. 

The  circuit  court  erred  in  overruling  the  demurrer  to  the 
complaint. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  sustain  the  demurrer  to  the  complaint. 


MoNiciPAL  Corporations— Powers  Generally.  — The  powers  of  a 
municipal  corporation  are  confined  to  thoae  expressly  granted,  or  those 
essential  to  the  execution  of  the  powers  so  granted:  SoiUh  Covington  etc. 
By.  Co.  V.  Btrry,  93  Ky.  43;  40  Am.  St.  Rep.  161,  and  note;  PliiUips  v.  CUy 
qf  Denver,  19  Colo.  179;  41  Am.  St.  Rep.  230,  and  note. 

Municipal  Cokporations— Ordinances — Reasonableness. — Municipal 
ordinances  must  be  reasonable,  not  inconsistent  with  the  laws  of  the  state, 
nor  repugnant  to  fundamental  rights:  Anderson  v.  City  of  Wellington,  40 
Kan.  173;  10  Am.  St.  Rep.  175.  See  the  notes  to  Mayor  v.  Dry  Dock  etc 
B.  B.  Co.,  28  Am.  St.  Rep.  614;  People  v.  Armstrong,  16  Am.  St.  Rep.  584, 
and  the  extended  notes  to  IVard  v.  Mayor,  35  Am.  Rep.  702,  and  Bobinaon 
V.  Mayor,  34  Am,  Dec.  633. 

Municipal  Ordinances  mat  bb  Declared  Void  bt  the  Courts  if  they 
are  unreasonable:  City  of  Tarkio  v.  Cook,  120  Mo.  1;  41  Am.  St.  Rep.  678. 

Municipal  Corporations  —  Ordinances  Regulating  Saloons. — A 
municipal  ordinance  requiring  the  removal  from  the  doors  and  windows  of 
saloons  for  tlie  sale  of  intoxicating  liquors  of  all  screens  and  other  obstruc- 
tions to  the  view  of  the  interior  of,  and  the  business  transacted  within,  such 
■aloon  is  void  as  unreasonable,  prohibitive  of  lawful  business,  and  not  in  the 
line  of  regulation:  Si^fy  v.  Monroe  City,  135  Ind.  406;  41  Am.  St.  Rep.  436. 

Police  Power — What  is. — The  police  power  of  the  state  extends  in  the 
direction  of  so  regulating  the  use  of  private  property,  or  of  so  restraining 
personal  action,  as  manifestly  to  secure  or  tend  to  the  comfort,  prosperity» 
or  protection  of  tiie  community:  People  v.  Ewer,  141  N.  Y.  129;  38  Am.  St. 
Rep.  788,  and  note,  with  the  cases  collected. 
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ri38  Indiana.  863.] 
Jurisdiction — Appearance. — Filing  a  demurrer  to  a  eomplaint  is  a  fall 

personal  appearance  to  the  action. 
JcDQMENTS — Seitino  Asids  FOR  Fraud. — One  who  seeks  to  have  a  jadg< 

ment  set  aside  for  fraud  must  show  in  his  application  that  he  has  a 

meritorious  defense,  which  he  was  without  bis  laches  prevented  from 

making;  and  that  he  has  made  bis  application  for  relief  without  delay 

after  the  discovery. 
JuDOMBNTS — Impeachment  roR  Fraud. — A  judgment  cannot  be  impeached 

in  a  collateral  proceeding  for  fraud  or  collusion. 
Judgments — Unauthorized   Appearance   of   Attorney — Relief. — ^Th« 

reliaf  to  which  a  defendant  is  entitled  when  a  judgment  against  him 
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has  been  procured  through  the  unauthorized  appearance  of  an  attorney 
is  to  have  such  judgment  opened  and  proceedings  therein  stayed  until  • 
trial  can  be  had  on  the  merits. 
A  Judgment  Obtained  bt  Fraud  ii  Bindikq  oa  the  parties  until  Ml 
aside  in  some  direct  proceeding. 

M.  Hollinger  and  Mack  &  Henry,  for  the  appellant. 

/.  0.  McNutt  and  F.  A.  McNutt,  for  the  appellees. 

'*'  Dailey,  J.  This  was  an  action  by  appellant,  Hollin- 
ger, against  the  appellees,  Reeme,  Quackenbush,  and  Stout, 
BheriflF  of  Vigo  county,  to  perpetually  enjoin  the  collection  of 
a  certain  judgment,  and  to  have  the  same  set  aside  and  held 
for  naught.  The  complaint  is  as  follows:  "  Plaintiff,  com- 
plaining, shows  the  court  that  on  the  29th  day  of  January, 
1878,  these  defendants,  Reeme  and  Qaackenbush,  filed  a  com- 
plaint in  this  court,  cause  number  9917,  against  thia  plain- 
tiff and  one  ****  David  R.  Stith;  that  said  action  was  upon 
a  joint  obligation  purporting  to  be  the  joint  obligation,  not 
several  nor  joint  and  several  promise  of  the  said  Stith  and 
Hollinger,  a  copy  of  said  complaint,  pleadings  and  dockets 
and  judgments  are  made  a  part  hereof,  exhibits  marked  'A'; 
that  on  the  10th  day  of  March,  1880,  upon  the  hearing  and 
trial  of  said  cause,  judgment  was  rendered  against  said  Stith 
and  this  plaintiff  Hollinger  for  the  sum  of  $1,033.33;  that 
on  March  16,  1880,  the  said  court,  after  proper  hearing,  duly 
rendered  judgment  in  said  cause  against  said  Stith  as  sole 
defendant  for  said  sum  of  $1,083.33,  wholly  releasing  this 
plaintiff  Hollinger  from  any  liability  thereon,  and  that  said 
judgment  duly  rendered  against  said  Stith  still  remains  in 
full  force  and  effect;  that  on  the  12th  day  of  August,  1880, 
these  defendants,  Reeme  and  Quackenbush,  having  fully 
abandoned  the  original  claim.  No.  9917,  brought  a  separate 
proceeding  in  said  court  against  this  plaintiff  to  bind  him 
to,  and  as  a  party  judgment  defendant  with  said  Stith  in,  the 
above-recited  judgment  for  $1,033.33;  that  this  last  cause 
referred  to  was  No.  12127;  and,  after  proper  hearing,  judg- 
ment was  awarded  against  this  plaintiff  for  costs  of  the  pro- 
ceeding, November  5,  1885,  and  the  cause  dismissed,  and  a 
copy  of  said  pleadings  and  record  is  filed  herewith  as  a  part 
of  this  marked  exhibit  'B';  that  cause  No.  9917,  although 
fully  disposed  of  by  the  court  and  abandoned  by  said  Reeme 
and  Quackenbush  March  16, 1880,  still  remained  on  the  docket 
of  the  court,  and  plaintiff,  believing  the  same  was  at  an  end, 
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left  the  state  in  1881  and  removed  to  the  territory  of  New 
Mexico,  and  reinuined  a  nonresident  of  this  state  until  1887; 
tliat  no  one  was  authorized  to  represent  him  in  said  cause  or 
to  make  any  agreement  for  him,  and  he  had  no  knowledge 
that  said  suit  was  still  pending  in  said  court;  that,  as  appears 
of  '*'  record  in  this  court,  on  the  3d  day  of  November,  1885, 
the  defendants  herein,  Reeme  and  Quackenbush,  or  some  one 
in  their  behalf,  fraudulently  and  without  this  plaintiff's 
knowledge  or  consent,  caused  a  judgment  to  be  entered 
against  this  plaintiff  and  said  Stith,  as  by  agreement,  for  $150, 
and  costs  for  $50,  and  plaintiff  herein  says  that  he  had  been 
his  own  attorney  in  said  cause  and  had  no  other;  there  never 
was  such  an  agreement  made  by  him,  or  any  one  authorized 
to  make  such,  and  that  the  entry  of  said  judgment  was  a 
gross  fraud  upon  him  and  this  court,  and  that  the  court  made 
no  inquiry  into  the  merits  of  said  cause,  and  had,  such  cause 
been  submitted  to  the  court  for  inquiry,  no  judgment  could 
have  been  rendered  against  him;  that  plaintiff  had  no  knowl- 
edge that  said  judgment  had  been  rendered  against  him  un- 
til about  the  time  of  the  issuing  of  an  execution  on  said 
judgment,  which  was  on  or  about  the  5th  of  June,  1891. 
Said  execution  was  issued  by  the  defendants,  Reeme  and 
Quackenbush,  to  the  defendant  Stout,  who  is  sheriff  of  this 
county,  who  is  threatening  to  levy  the  same  upon  the 
property  of  this  plaintiff  in  this  county.  Wherefore,  plain- 
tiff prays  the  court  to  grant  a  temporary  restraining  order 
until  the  final  hearing  of  this,  and,  upon  the  final  hearing  of 
this  cause,  to  grant  a  perpetual  injunction  and  set  aside  and 
hold  for  naught  said  judgment." 

Appellees  demurred  to  appellant's  complaint,  which  de- 
murrer was  sustained  by  the  court,  and,  appellant  refusing 
to  plead  further,  judgment  was  rendered  in  favor  of  appellees. 
The  error  assigned  is  the  sustaining  of  such  demurrer.  The 
only  question  raised,  therefore,  is  the  sufficiency  of  appel- 
lant's complaint.  "  Exhibit  A,"  as  suggested,  is  the  record 
of  the  proceedings  in  cause  No.  9917,  Vigo  circuit  court,  and 
such  cause  is  entitled  '®®  '^Josiah  B.  Reeme,  Augusttis  L. 
Quackenbush  v.  David  R.  Stith,  Martin  Hollinger." 

The  complaint  in  said  9917  shows  that  Stith  and  Hollin- 
ger executed  a  note  for  $800,  with  interest,  to  one  Keith,  who 
had  assigned  the  same,  before  the  suit  was  instituted,  to 
plaintiffs,  Reeme  and  Quackenbush.    Action  No.  9917  seema 


June,  1894.]  Hollinqeb  v.  Reeme.  405 

to  have  been  brought  previous  to  February  27,  1878,  for  on 
that  day  it  appears  that  defendants  filed  answers  therein. 

Upon  issues  joined  the  cause  came  on  for  trial  on  March 
3,  1880,  and  the  jury  rendered  a  verdict  for  the  plaintiflFs  in 
the  sum  of  $1,033.33.  On  March  10,  1880,  judgment  was 
rendered  on  the  verdict  in  favor  of  the  plaintiffs,  Reerae  and 
Quackenbush,  against  the  defendants,  Stith  and  Hollinger. 
Said  judgment  was  set  aside  on  March  16,  1880.  On  June 
8,  1880,  the  court  overruled  the  motion  of  the  defendants  for 
a  new  trial,  and  rendered  judgment  against  Stith  alone. 

On  the  same  day  the  record  reads:  "And  comes  now  de- 
fendant Hollinger,  and  files  his  demurrer  to  plaintiff's  com- 
plaint, and  the  court,  being  advised,  overruled  said  demurrer, 
and  the  defendant  excepts  thereto,  and  is  ordered  to  answer, 
and  a  day  is  given." 

It  appears  the  case  then  lay  dormant  until  November  3, 
1885,  when  the  record  shows  the  following  entry:  "Come 
again  the  parties  by  their  attorneys  aforesaid,  and,  this  cause 
being  at  issue,  and  coming  on  for  trial,  the  same  is,  by 
agreement,  submitted  to  the  court,  and  by  agreement  the 
court  finds  for  the  plaintiffs,  and  assesses  tlieir  damages  at 
the  sum  of  one  hundred  and  fifty  dollars  ($150)." 

The  judgment  for  $150  and  costs  is  the  one  which  the 
appellant  seeks  to  permanently  enjoin  and  set  aside.  "Ex- 
hibit B"  is  an  exhibit  of  the  record  in  cause  No.  12127  of 
the  Vigo  circuit  court.  The  complaint  is  not  *®''  a  part  of 
it,  having  been  lost,  but  cause  12127  appears  to  have  been 
an  action  to  bind  Hollinger  by  the  judgment  rendered  in 
cause  No.  9917,  for,  upon  a  trial  by  the  court,  a  judgment 
was  rendered  on  June  8,  1881,  in  cause  12127,  declaring  Hol- 
linger bound  by  the  judgment  in  9917.  Such  judgment  was 
set  aside,  however,  on  January  14,  1882,  and  on  June  7, 1882, 
Hollinger  was  granted  a  new  trial. 

Cause  No.  12127  was  finally  disposed  of  as  follows:  "  Come 
again  the  parties  by  their  attorneys  and,  by  agreement  of  the 
parties,  it  is  ordered  that  this  cause  be,  and  the  same  is, 
hereby  dismissed  at  the  cost  of  the  defendant." 

It  is  shown  by  the  record  that  causes  9917  and  12127  were 
disposed  of  on  the  same  day,  viz.,  November  3,  1885,  and 
by  the  agreement  of  the  parties  acting  by  their  attorneys. 
Appellant  seeks  relief  against  the  judgment  in  cause  9917 
because  of  an  alleged  fraud  in  its  procurement;  he  charges 
that  the  judgment  plaintiffs,  Reeme  and  Quackenbush,  pro- 
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cured  an  attorney  to  appear  in  his  behalf  and  fraudulently 
agree  to  the  judgment.  While  the  demurrer  to  the  complaint 
admits  the  truth  of  such  allegation,  it  is  proper  to  bear  in 
mind  that  the  action  was  upon  a  promissory  note  executed 
by  Hollinger  for  $800,  and  that  the  appellant  nowhere  denies 
the  execution  of  this  note,  nor  does  he  deny  that  there  was 
ample  consideration  for  the  same,  nor  does  he  claim  that  it 
has  been  paid  in  whole  or  in  part. 

It  seems  that  as  a  result  of  years  of  litigation  a  judgment 
for  $150  was  rendered  against  the  appellant,,  when  the  origi- 
nal note,  executed  by  him  on  September  13,  1877,  was  for 
$8U0.  In  respect  to  attacks  upon  judgments  procured  by 
fraud,  there  are  several  well-established  rules  for  the  guid- 
ance of  the  courts:  1.  The  person  seeking  to  set  aside  the 
judgment  '*»®  must  show  that  he  could  not  have  prevented 
the  fraudulent  procurement  of  the  judgment  by  the  exercise 
of  reasonable  diligence;  2.  That  he  was  reasonably  diligent 
in  discovering  the  fraud;  3.  That,  having  discovered  the 
fraud,  he  proceeded  with  reasonable  diligence  to  ask  such 
relief  as  the  law  affords;  4.  He  must  show  that  he  had  a 
meritorious  defejise  to  the  action  in  which  the  fraudulent 
judgment  was  procured,  and  that  the  result  will  probably  be 
different  if  he  is  allowed  to  open  up  the  judgment  and  defend; 
5.  If  the  court  had  jurisdiction  of  the  subject  matter  and  the 
parties,  and  the  fraud  perpetrated  was  in  the  procurement  of 
jurisdiction,  he  cannot  attack  such  judgment  collaterally, 
but  must  ask  that  the  judgment  be  opened  up  to  such  an 
extent  only  as  will  allow  him  to  make  a  meritorious  defense. 

The  appellant  has  not,  by  his  complaint,  brought  himself 
or  his  defense  within  any  of  these  rules. 

According  to  the  allegations  of  the  complaint,  appellant 
appeared  to  the  action  in  which  the  judgment  was  rendered 
(No.  9917),  for  he  filed  his  demurrer  to  the  complaint,  which 
was  overruled,  whereupon  he  was  ruled  to  answer.  The 
filing  of  a  demurrer  to  the  complaint  has  always  been  recog- 
nized as  a  full  personal  appearance  to  the  action:  1  Works^ 
Practice,  224;  Knight  v.  Low,  15  Ind.  375. 

The  court,  therefore,  had  jurisdiction  of  the  subject  matter 
and  the  parties,  and,  on  June  8,  1880  (the  day  the  demurrer 
was  filed),  tiie  action  was  pending  in  the  Vigo  circuit  court. 

Appellant  alleges  that  in  1881  he  left  the  state  and  re- 
moved to  New  Mexico,  and  remained  a  nonresident  '*•*  until 
1887;  he  also  alleges  that  no  one  was  authorized  to  appear 
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for  him  in  said  action.  It  thus  appears  that  he  deliberately 
left  a  pending  action  from  1881  to  November  3,  1885,  when 
the  judgment  was  rendered,  with  no  one  looking  after  his 
interests.  This  makes  a  case  of  gross  negligence.  It  is  true 
he  alleges  that  the  cause  was  fully  disposed  of  by  the  court 
and  abandoned  by  said  Reeme  and  Quackenbush  March  16, 
1880,  but  he  does  not  aver  in  what  manner  the  case  was  dis- 
posed of,  or  how  it  had  been  abandoned;  and  "  Exhibit  A" 
shows  that  he  filed  a  demurrer  to  the  complaint  on  June  8, 
1880,  three  months  after  the  alleged  disposition  and  aban- 
donment. He  also  alleges  that  he  had  no  knowledge  that 
Baid  suit  was  still  pending,  but,  in  law,  it  was  his  business 
to  realize,  and  he  was  bound  to  know  it  was  pending,  after 
he  had  entered  a  full  appearance.  It  is  also  alleged  that  the 
appellant  had  no  knowledge  of  the  existence  of  said  judg- 
ment rendered  November  3,  1885,  until  June  5,  1891.  He 
returned  from  New  Mexico  in  1887,  but  did  not  discover  the 
judgment  until  June,  1891,  nearly  six  years  after  its  rendi- 
tion, and  four  years  after  his  return;  presumably  he  had  not 
made  inquiry  about  the  case  from  the  time  it  was  rendered 
up  to  June,  1891,  a  period  of  nearly  six  years;  for  the  slight- 
est investigation  would  have  disclosed  its  existence.  And, 
further,  it  does  not  appear  that  he  made  any  inquiry  about 
the  pending  action  from  1881,  when  he  left  Indiana,  until 
1891,  wlien  he  discovered  the  judgment.  This  does  not  con- 
stitute diligence.  The  existence  of  the  judgment  mas  made 
manifest  to  appellant  June  5, 1891,  and,  while  the  record  does 
not  reveal  wlien  this  action  was  brought,  the  first  step  taken, 
as  shown  by  the  record,  was  on  Monday,  May  2,  1892,  nearly 
a  year  after  the  discovery  of  the  judgment. 

370  »»^  party  who  seeks  to  have  a  judgment  set  aside  for 
fraud  practiced  in  obtaining  the  judgment,  must  show  in  his 
application,  tliat  he  has  a  meritorious  defense  which  he  was 
prevented  from  making;  that  he  was  guilty  of  no  laches  in 
failing  to  prevent  or  discover  the  fraud,  and  that  he  made 
his  application  for  relief  without  delay  after  the  discovery"  ; 
Harvian  v.  Moore,  112  Ind.  221  (227). 

"  The  parties  to  an  action  cannot  impeach  the  judgment 
rendered  therein,  in  any  collateral  proceeding,  on  the  ground 
that  it  was  obtained  through  fraud  or  collusion.  It  is  their 
business  to  see  that  it  is  not  thus  obtained:  Black  on  Judg- 
ments, sec.  291. 

"In  order  to  justify  a  court  in  enjoining  the  enforcement 
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of  a  judgment  claimed  to  have  been  obtained  by  fraud,  mis- 
take, or  accident,  it  is  necessary  for  the  complainant  to  show, 
in  addition  to  the  fraud  or  mistake  relied  upon,  that  it  could 
not  have  been  prevented  by  the  use  of  reasonable  diligence 
on  his  part;  and  that  he  has  been  diligent  in  seeking  relief": 
Eatliffy.  Stretch,  130  Ind.  282  (285). 

"A  party  who  seeks  the  aid  of  a  court,  and  asks  to  be  re- 
lieved from  a  judgment  obtained  against  him  by  fraud,  must 
proceed  promptly  upon  the  discovery  of  the  fraud"  :  Nicholson 
V.Nicholson,  113  Ind.  131  (135).  Appellant  did  not  use  ordi- 
nary care  to  prevent  the  alleged  fraudulent  judgment,  having 
left  the  case  pending  in  1881,  with  no  one  to  look  after  it  until 
1885,  when  the  judgment  was  rendered;  nor  did  he  exercise 
diligence  to  discover  it,  for  the  slightest  inquiry  would  have 
informed  him  of  its  existence,  which  he  did  not  discover 
for  six  years;  nor  does  he  allege  that  he  made  any  inquiry  at 
any  time.  Besides,  he  was  negligent  in  not  bringing  the  ac- 
tion for  relief  after  the  discovery  of  the  judgment  until  nearly 
a  year  after  its  rendition.  It  is  always  necessary,  when 
'"  one  seeks  to  set  aside  a  judgment  procured  by  fraud,  to 
show  that  there  is  a  meritorious  defense  to  the  action  in 
which  the  judgment  was  rendered:  Black  on  Judgments, 
sees.  347-349;  Harman  v.  Moore,  112  Ind.  227.  Not  only 
should  it  be  averred  that  there  is  a  good  defense,  but  the 
facts  constituting  it  should  be  stated  and  verified  by  affidavit: 
Wilson  etc.  Co.  v.  Curry,  126  Ind.  161;  Goldsberry  v.  Carter, 
28  Ind.  59  (60);  Frost  v.  Dodge,  15  Ind.  139;  Black  on  Judg- 
ments, sec.  347.  As  near  as  the  appellant  conges  to  alleging 
a  meritorious  defense  is  the  following:  "And  the  court  made 
no  inquiry  into  the  merits  of  said  cause,  and,  had  such  cause 
been  submitted  to  the  court  for  inquiry,  no  judgment  could 
have  been  rendered  against  him."  This  is  in  the  nature  of 
argument,  and  does  not  amount  to  an  allegation  that  appel- 
lant had  a  meritorious  defense  in  cause  9917,  wherein  the 
judgment  was  rendered.  He  should  have  stated  the  facts 
showing  such  defense,  so  that  the  court  could  have  seen  its 
merits  and  the  injustice  of  the  alleged  fraudulent  judgment. 
Tiie  appellant  does  not  deny  that  he  executed  the  $800  note 
sued  on  in  cause  9917;  he  does  not  deny  that  there  was  a 
valuable  and  full  consideration  therefor;  nor  does  he  deny 
that  it  evidenced  a  fair  and  honest  debt  from  him  to  the 
plaintiffs  Reeme  and  Quackenhu?!),  the  assignees  of  the 
payee,  Keith;  nor  does  he  claim  that  any  portion  of  the  debt 
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evidenced  by  said  note  has  been  paid.  He  wholly  fails  to 
show  that  he  had  any  defense,  meritorious  or  otherwise,  in 
cause  9917,  in  which  the  judgment  was  rendered  for  about 
one-tenth  of  the  sum  represented  by  the  principal  and  inter- 
est of  the  original  note  on  which  the  recovery  was  had.  It 
is  clear  that  the  court  had  jurisdiction  of  the  subject  matter, 
and,  when  the  appellant  demurred  to  the  complaint,  it  took 
jurisdiction  of  his  person. 

He  does  not  claim  that  he  did  not  file  a  demurrer  to  "'* 
the  complaint,  nor  does  he  deny  the  court's  jurisdiction  of 
the  subject  matter  and  the  parties.  Therefore  such  jurisdic- 
tion did  exist  in  cause  9917,  and  any  judgment  rendered 
therein  would  not  be  void,  however  wrongful  or  erroneous; 
Buch  judgment  not  being  wholly  void,  cannot  be  attacked 
collaterally:  Exchange  Bank  v.  Ault,  102  Ind.  322;  Anderson 
V.  Wilson,  100  Ind.  402;  Lantz  v.  Maffett,  102  Ind.  23;  Pal- 
merton  v.  Hoop,  131  Ind.  23,  28;  Cully  v.  Shirk,  131  Ind.  76, 
79;  31  Am.  St.  Rep.  414;  Harrnan  v.  Moore,  112  Ind.  227; 
Rogers  v.  Beauchamp,  102  Ind.  33;  Reid  v.  Mitchell,  93  Ind. 
469.  Where  judgment  is  rendered  through  the  unauthorized 
appearance  of  an  attorney  for  the  defendant,  the  defendant 
should  not  ask  to  perpetually  enjoin  the  judgment,  and  have 
it  declared  a  nullity,  but  should  ask  that  it  be  opened  up 
and  the  proceedings  thereon  stayed,  until  there  can  be  a  trial 
on  the  merits:  Coon  v.  Welborn,  83  Ind.  230;  Bush  v.  Bush, 
46  Ind.  70  (83);  Wiley  v.  Pratt,  23  Ind.  628  (635);  Pierson 
V.  Holman,  5  Blackf.  482.  "  It  may  be,  on  a  proper  applica- 
tion showing  that  a  judgment  had  been  rendered  by  default, 
or  for  the  want  of  an  answer  on  an  appearance  by  an  at- 
torney without  authority,  and  without  notice  to  defendant, 
even  after  judgment,  the  court  will  allow  an  issue  to  be 
formed  and  the  merits  of  the  case  tried;  but  the  court,  in 
order  to  protect  the  plaintiff  from  suffering  by  the  act  of  the 
attorney,  and  at  the  same  time  save  the  defendant  from  in- 
jury, will  let  the  judgment  stand,  but  stay  all  proceedings 
and  let  in  the  defendant  to  plead  if  he  has  any  defense": 
Bush  V.  Bush,  46  Ind.  70.  "  Such  must  now  be  deemed  the 
settled  practice  of  the  court.  It  will  always  afford  adequate 
relief  to  a  defendant,  while,  at  the  same  time,  it  protects  a 
plaintiff  who  has  obtained  a  judgment,  so  far  as  he  can  be 
protected,  from  some  of  the  injurious  consequences  to  which 
he  might  be  exposed  by  the  delay":  *'*  Wiley  v.  Pratt,  23  Ind. 
636.     "A  judgment  obtained  by  fraud  is  binding  on  the  par- 
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ties  until  set  aside  in  some  proceeding  instituted  for  that 
purpose":  Palmerton  v.  Hoop^  131  Ind.  28;  Weiss  y.  Guerineau^ 
109  Ind.  438  (444).  "These  methods,  however,  all  contem- 
plate proceedings  in  the  case  in  which  the  unauthorized 
judgment  is  alleged  to  have  been  obtained.  They  give  no 
countenance  to  the  notion  that  a  judgment,  however  wrong- 
fully obtained,  may  be  ignored,  and  the  rights  of  the  parties 
again  inquired  into,  in  a  collateral  proceeding":  Weiss  v. 
Guerineau,  109  Ind.  438.  Appellant  has  not  sought  relief  in 
the  original  cause  9917,  in  which  the  judgment  was  obtained, 
but  presents  a  new  and  collateral  action  asking  to  have  the 
judgment  rendered  therein  decreed  a  nullity,  and  perpetu- 
ally enjoined.  He  has  mistaken  his  remedy,  and  the  court 
cannot  lend  him  its  aid.  For  the  reasons  stated  we  are  con- 
vinced that  the  court  below  did  not  err  in  sustaining  the  de- 
murrer to  the  appellant's  complaint. 
The  judgment  is  aflBrmed. 

Judgments— How  Vacated  fob  Fkaud.— When  a  party  is  prevented 
by  fraud  from  interposing  his  defense  before  judgment  is  rendered  he  may 
apply  to  the  court  rendering  it  for  its  annulment  and  to  be  let  in  to  defend 
on  the  merits:  Ambler  v.  Whipple,  139  111.  311;  32  Am.  St.  Rep.  202,  and 
note. 

Judgments— Collateral  Attack  fob  Fraud.— A  party  to  a  judgment 
obtained  by  fraud  can  avail  himself  of  that  fraud  only  in  a  direct  proceed- 
ing to  vacate  and  set  aside  the  judgment:  ShulU  v.  Shdtz,  136  Ind.  323;  43 
Am.  St.  Rep.  320,  and  note.  See,  also,  the  note  to  Smitlison  v.  Smilhson,  40 
Am.  St.  Rep.  509,  and  the  extended  note  to  Morrill  v.  Mon-ill,  23  Am.  St. 
Rep.  106. 

Judgments — Obtained  by  Fraud— Binding  Effect  of. — A  judgment, 
80  long  as  it  stands,  imports  absolute  verity  as  to  every  proposition  of  law 
and  fact  essential  to  its  existence  against  all  parties  to  it:  Shultz  v.  ShuUe, 
136  Ind.  323;  43  Am.  St.  Rep.  .320,  and  note. 

Judgments  Resting  upon  Unauthorized  Appeakanck  of  ATTORNETa 
will  be  set  aside  on  motion:  Corhitt  v.  Timmerman,  95  Mich.  581;  35  Am, 
St.  Kep.  586,  and  note.  See  the  note  to  WiUiamM  v.  Johnson^  34  Am.  St. 
Rep.  519. 
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Simmons  v,  "Vandyke. 

[183  Indiana,  880.] 
FCOITIVBS  FROM  JCSTICB  —  ArBEST  AND   DETENTION   UPON   TELEGRAMS.— 

The  arrest  and  detentioa  of  a  person  ia  one  state  upon  the  author> 
ity  of  telegrams  received  from  the  authorities  of  another  state,  recit- 
ing that  they  have  a  warrant  for  his  arrest,  a  copy  of  which  is  given, 
together  with  the  statement  that  they  have  started  after  him  with 
proper  papers,  is  unauthorized,  and  be  is  entitled  to  his  release  upon 
habeas  corpus. 

W.  S.  Diven,  B,  McMahan,  J.  W.  Lovett,  and  H.  C.  Ryauy 
for  the  appellant. 

E.  D.  Reardon,  J.  R.  Thornburgh,  M.  P,  Turner^  and  B.  R. 
Campbell,  for  the  appellees. 

•®®  Hackney,  C.  J.  The  appellant  sought  to  be  released 
from  custody  and  confinement  in  the  county  jail,  and  filed, 
in  the  lower  court,  his  petition  for  the  writ  of  habeas  corpus^ 
alleging  that  the  appellees  William  Vandyke,  sheriff  of  Mad- 
ison county,  and  George  Welker,  a  policeman  of  the  city  of 
Anderson,  had  arrested  the  appellant,  and  held  him  in  cus- 
tody without  warrant  or  legal  charge  or  authority,  but  upon 
a  pretended  charge  of  forgery  in  the  state  of  Oregon,  and 
pursuant  to  the  direction  of  the  chief  of  police  of  Portland, 
Oregon,  communicated  by  telegraph;  that  he  had  not  com- 
mitted any  crime,  nor  had  he  been  charged  with  the  com- 
mission of  '***  any  crime  in  this  state,  and  that  his  arrest 
had  not  been  ordered  by  any  court  or  officer  of  this  state. 

The  appellees  made  separate  returns  to  the  writ,  but,  by 
agreement,  the  returns  were  considered  as  joint.  By  said 
returns  it  appeared  that  Welker  was  a  police  ofiicer,  and,  as 
such,  took  the  appellant  into  custody,  and  delivered  him  into 
the  custody  of  Vandyke,  as  sherifiF,  for  commitment;  that  he 
did  so  upon  a  telegram  received  from  one  Hunt,  chief  of 
police  of  Portland,  Oregon,  to  the  effect  that  he  held  a  war- 
rant for  appellant  upon  a  charge  of  forgery,  and  directing 
the  arrest;  that  after  the  arrest  said  Hunt  sent  to  Welker, 
by  telegraph,  a  copy  of  a  warrant  issued  to  and  held  by  him, 
said  Hunt,  for  the  arrest  of  appellant;  that  Hunt  had  sent 
a  further  telegram  that  he  had  started,  with  proper  papers, 
for  Simmons;  that  appellees  believed  appellant  guilty  of  said 
crime,  and  made  said  arrest  in  good  faith,  and  that  they  then 
believed  said  Hunt  en  route  to  Anderson  to  procure  the  extra- 
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dition  of  the  appellant.  The  court  overruled  exceptions  to 
the  returns,  and  that  ruling  presents  the  assigned  errors. 

The  appellees  have  not  aided  us  with  any  brief,  argument^ 
or  citation  of  authority,  and  we  find  no  statutory  authority 
for  making  the  arrest,  and  detaining  the  appellant,  upon  the 
facts  stated  in  the  petition  and  returns.  Fugitives  from  jus- 
tice from  one  county  in  this  state  to  another  county  in  this 
state  may  be  apprehended  by  proceedings  as  provided  in 
section  1667  of  the  Revised  Statutes  of  1894  (Rev.  Stats. 
1881,  sec.  1598),  and  fugitives  from  another  state  into  this 
state  may  be  arrested,  detained,  and  returned  upon  demand 
of  the  executive  authority  of  the  state  from  which  the  crimi- 
nal is  a  fugitive,  upon  warrant  and  upon  identification  as 
required  by  section  1668,  et  seq.,  of  the  Revised  Statutes  of 
1894  (Rev.  Stats.  1881,  sec.  1599,  et  seq.). 

It  is  manifest  that  no  authority  for  the  arrest  and  deten- 
tion '®*  under  consideration  is  found  in  the  provisions  cited, 
nor  can  it  be  said  that  the  arrest  was  made  upon  view,  by 
the  officers,  of  the  commission  of  a  crime. 

The  act  of  February  12,  1838  (Rev.  Stats.  1838,  p.  319), 
authorized  proceedings  before  certain  judicial  officers  of  this 
state,  upon  which  arrests  of  fugitives  from  other  states  were 
permitted,  and  their  detention  directed.  That  act  passed 
into  the  Revised  Statutes  of  1843,  page  1030,  but  has  not 
been  included  in  any  subsequent  revision.  We  do  not  in- 
quire if  said  act  is  now  in  force,  since  there  is  no  pretense  that 
the  arrest  and  detention  in  this  case  were  made  pursuant 
thereto. 

At  common  law  peace  officers  have  the  power  to  arrest 
upon  information  of  the  commission  of  a  felony,  and  without 
a  warrant,  and  do  not  do  so  at  the  peril  of  proving  the  com- 
mission of  the  felony:  Doering  v.  State,  49  Ind.  56;  19  Am; 
Rep.  669;  1  Am.  &  Eng.  Ency.  of  Law,  sec.  2,  p.  732. 

In  re  Fetter,  23  N.  J.  L.  311,  57  Am.  Dec.  382,  it  was  held 
that  under  article  4,  section  2,  of  the  constitution  of  the 
United  States,  the  power  to  arrest  and  detain  a  fugitive  until 
the  authorities  of  the  state  whose  laws  bad  been  offended 
against  could  make  the  demand  in  said  section  provided  was 
implied.  It  was  said:  "The  denial  of  tlie  power  to  arrest 
and  detain  an  offender  until  the  demand  for  his  surrender 
be  actually  made  would,  it  is  manifest,  render  the  provision 
of  the  constitution  well  nigh  nugatory.  If  a  person  commit- 
ting a  murder,  robbery,  or  other  high  crime  in  one  state  may, 
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by  crossing  a  river  or  imaginary  line,  avoid  arrest  or  deten- 
tion until  an  executive  requisition  and  order  for  his  surren- 
der may  be  obtained,  the  execution  of  the  criminal  law  would 
be  impotent  indeed.  Sound  public  policy,  good  faith,  a  ful- 
fillment of  the  requirements  of  the  constitution,  all  require 
that  the  arrest  and  detention  of  the  '*'  offender  be  made 
wherever  he  may  be  found,  preparatory  to  a  demand  and 
surrender."  As  supporting  this  power  are  cited  People  v. 
Schenck,  2  Johns.  *479;  In  re  Goodhue,  1  Wheel.  C.  C.  427; 
Commonwealth  v.  Deacon,  10  Serg.  &  R.  125. 

"We  have  no  doubt  that  the  exercise  of  the  power  of  deten- 
tion does  not  rest  wholly  with  the  officer  making  the  arrest, 
and  that  he  should,  within  a  reasonable  time,  take  the  pris- 
oner before  a  circuit,  criminal,  or  other  judicial  court  and  take 
the  judgment  of  commitment  from  such  court  upon  com- 
plaint in  writing,  submitting  an  inquiry  as  to  the  presump- 
tion of  guilt  and  the  good  faith  of  the  officer:  In  reHeyward^ 
1  Sandf.  701;  In  re  Leland,  7  Abb.  Pr.  64;  Ex  parte  Cubreth^ 
49  Cal.  435. 

In  this  case  the  appellant  was  not  committed  or  detained 
upon  such  an  inquiry,  and,  whether  our  courts  possess  the 
jurisdiction  by  statute  or  by  implication  is  not  before  us, 
though  the  holding  of  some  of  the  courts  seems  to  imply  that 
jurisdiction:  State  v.  Buzine,  4  Harr.  (Del.)  572;  In  re  Wash- 
hum,  4  Johns.  Ch.  *106;  8  Am.  Dec.  548;  In  re  Leland,  7 
Abb.  Pr.  64;  In  re  Rutter,  7  Abb.  Pr.  67. 

In  re  Henry,  20  How.'Pr.  185,  was  a  case  in  many  respects 
like  the  present,  and  it  was  there  said: 

*'  On  the  return  of  the  writ  no  affidavits  nor  any  other  proof 
of  the  alleged  larceny  have  been  furnished,  but  all  the  in- 
formation afforded  rests  in  letters  unauthenticated  except  by 
the  signature  of  the  chief  of  police  of  Chicago  and  the  tele- 
graphic dispatches  purporting  to  come  from  him,  the  last 
dispatch  indicating  that  a  requisition  has  been  finally  ob- 
tained. 

*'  Under  these  circumstances  I  am  reluctantly  compelled  to 
grant  his  discharge.  The  officers  were  undoubtedly  author- 
ized to  make  the  arrest.  The  rule  is  that  a  private  person  even 
may  arrest  a  party,  if  a  ***  felony  has  in  fact  been  commit- 
ted, and  there  was  reasonable  ground  of  suspicion;  but  in 
the  case  of  an  officer  he  is  justified  in  making  an  arrest  if  no 
felony  was  in  fact  committed,  if  he  acted  upon  informatioq 
from  another  on  which  he  had  reason  to  rely. 
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"  This  is  the  well-settled  rule  in  the  English  courts,  sanc- 
tioned and  followed  in  this  state  in  the  case  of  Holley  v.  Mix,  8 
\Vend.  350;  20  Am.  Dec.  702.  In  such  case  the  oflBcer  acts 
rainisterially,  and  is  entirely  justified  in  making  the  arrest, 
and  it  is  a  power  very  important  to  be  exercised  to  prevent  the 
immediate  escape  of  felons.  But  he  has  another  duty  to  per- 
form. In  the  case  where  the  arrest  is  made  under  a  warrant, 
the  officer  must  take  the  prisoner  without  any  unnecessary 
delay  before  the  magistrate  issuing  it,  in  order  that  the  party 
may  have  a  speedy  examination  if  he  desires  it;  and,  in  the 
case  of  an  arrest  without  warrant,  the  duty  is  equally  plain, 
and  for  the  same  reason,  to  take  the  arrested  party  before  some 
officer  who  can  take  such  proof  as  may  be  afforded,  or,  if  the 
circumstances  will  justify  it,  hold  the  suspected  party  for 
further  examination:  Pratt  v.  Hill,  16  Barb.  307. 

*'  If  this  is  not  done  with  reasonable  diligence,  the  party 
arrested  can  apply  for  a  habeas  corpus,  calling  on  the  officer 
to  show  cause  why  he  is  detained,  and  with  the  return  to  the 
writ  the  rule  is,  that  where  the  arrest  is  upon  suspicion,  and 
without  a  warrant,  proof  must  be  given  to  show  the  suspicion 
to  be  well  founded:  2  Inst.  52.  No  such  proof  has  been  ex- 
hibited to  me.  The  original  grounds  of  suspicion  indeed 
remain,  and  may  be  deemed  presumptively  strengthened  by 
the  last  dispatch,  but  they  contain  no  element  of  proof  in  the 
legal  sense,  and  would  not  authorize  me  to  detain  him." 

The  value  of  personal  liberty  is,  too  great  to  permit  the 
detention  of  a  suspected  fugitive  upon  the  judgment  ^®'  of 
a  ministerial  or  peace  officer,  and  without  a  hearing  judicial 
in  character.  The  inquiry  by  the  circuit  court  in  this  case 
was  not  extended  to  an  investigation  of  the  cause  for  deten- 
tion beyond  that  stated  in  the  return,  and  its  judgment  re- 
manding the  appellant  was  upon  the  exceptions  to  the  return, 
and  not  upon  an  independent  inquiry  by  the  court. 

We  have  felt  the  loss  of  that  aid  which  should  have  been 
given  us  by  the  appellees  in  a  brief  in  this  case,  but  are  equally 
at  a  loss  to  observe  the  theory  upon  which  the  appellant  was 
committed. 

The  judgment  is  reversed,  with  instructions  to  the  circuit 
court  to  sustain  the  appellant's  exceptions  to  the  return  to 
the  writ  of  habeas  corpus.    

FaomvBs  from  Jd3ticb  — Arrkst  and  Dbtentiok  befobb  Demanv 
Madb. — A  majority  of  the  cases  sustain  the  proposition  that,  independent 
of  any  state  statute,  a  person  charged  with  a  felony  or  other  crime  in  on* 
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state,  fleeing  to  another,  may,  before  demand  made  on  the  governor  of  that 
state,  by  the  governor  of  the  state  from  which  he  has  fled,  be  arrested  in 
the  state  in  which  he  is  found,  and  detained  in  custody  a  reasonable  tima 
in  order  to  give  the  executive  of  the  state  whence  he  has  fled  an  opportunity 
to  issue  a  requisition  for  his  extradition.  Tiie  arrest  may  either  be  made 
by  virtue  of  a  warrant  from  a  magistrate  or  by  an  oflBcer  or  private  person, 
who  may  justify  the  arrest  by  showing  th&t  prima/acie  a  felony  or  other  crime 
has  been  committed  by  the  prisoner  in  another  state,  or  that  he  stands  charged 
therewith:  State  v.  Anderson,  1  Hill  (S.  C),  327;  MaUer  of  Fetter,  23  N,  J.  L. 
311;  57  Am.  Dec.  382;  Morrell  v.  Quarks,  35  Ala.  544;  State  v.  Buzine,  4 
Harr.  (Del.)  572;  State  v.  Loper,  Ga.  Dec,  pt.  2,  p.  33;  State  v.  Howell, 
R.  M.  Charlt.  120;  Matter  of  Heni-y,  29  How.  Pr.  185;  Ex  -parte  Romanes, 
1  Utah,  23;  People  v.  Schenck,  2  Johns.  479;  Matter  of  Washburn,  4  Johns. 
Ch.  106;  8  Am.  Dec.  648;  Ex  parte  McKean,  3  Hughes,  23. 

These  decisions  rest  upon  the  principle  that  a  fugitive  from  justice  from 
one  state  may  be  arrested  and  detained  in  another  under  article  4,  section 
2,  of  the  constitution  of  the  United  States,  preparatory  to  his  surrender, 
before  a  requisition  is  actually  made  by  the  executive  of  the  state  where 
the  crime  was  committed.  Thus,  in  the  Matter  of  Fetter,  23  N.  J.  L.  311, 
57  Am.  Dee.  382-388,  Chief  Justice  Green  said:  "I  am  of  opinion,  both 
upon  principle  and  authority,  that  a  fugitive  from  justice,  from  either  of 
the  United  States,  may,  under  the  provision  of  the  constitution,  be  arrested 
and  detained  in  this  state  preparatory  to  his  surrender,  before  a  requisition 
is  actually  made  by  the  executive  of  the  state  where  the  crime  was  com- 
mitted. It  is  an  exercise  of  power  essential  to  the  full  operation  of  the  con- 
stitution, and  has  been  sanctioned  by  a  long  and  uniform  course  of  practice. 
Nor  is  the  principle  impugned  by  the  fact  that  the  legislatures  of  several 
of  the  states  have  made  express  provision  by  law  for  the  arrest  and  deten* 
tion  of  fugitives  from  justice  prior  to  an  executive  requisition  for  their  extra« 
dition.  It  amounts  to  no  more  than  a  regulation  of  the  exercise  of  an  existing 
right." 

Upon  the  arrest  of  such  a  fugitive  it  is  the  duty  of  the  arresting  officer 
to  immediately  take  him  before  a  committing  magistrate,  whose  duty,  if  the 
proof  is  sufficient,  is  to  commit  him  to  prison,  to  the  end  that  a  reasonable 
time  may  be  afforded  for  the  government  having  him  in  charge  to  deliver 
him  up,  or  for  the  foreign  government  to  make  application  to  the  proper 
authorities  for  his  surrender.  But,  if  no  such  application  is  made  within  % 
reasonable  time,  the  prisoner  is  entitled  to  his  discharge:  Matter  of  Wa^h- 
burn,  4  Johns.  Ch.  106;  8  Am.  Dec.  548;  Matter  of  Fetter,  23  N.  J.  L.  311; 
57  Am.  Dec.  382;  Ex  parte  McKean,  3  Hughes,  23. 

There  must  be  some  evidence,  as  a  prerequisite  to  holding  the  fugitive, 
that  a  crime  has  been  committed  in  the  other  state,  and  that  he  stands 
charged  therewith:  Eke  parte  Dona ghey,  2  Pittsb.  Rep.  166-169;  Ex  parte  Mc* 
Kean,  3  Hughes,  23.  In  one  case  at  least  it  has  been  held  that  the  evidence 
must  be  such  as  would  be  sufficient  to  commit  him  for  trial  if  the  crime  had 
been  perpetrated  in  the  state  where  he  is  detained:  Matter  of  Washburn,  4 
Johns.  Ch.  106;  8  Am.  Dec.  548. 

What  is  a  reasonable  time  during  which  a  fugitive  may  be  detained  in 
one  state  awaiting  a  demand  for  him  by  the  authorities  in  another  state 
seems  to  be  a  matter  wholly  within  the  discretion  of  the  courts  of  the  de- 
taining state.  The  eases  agree  that  he  may  be  detained  a  reasonable  time, 
but  most  of  them  fail  to  state  the  time  for  which  the  fugitive  has  been  de- 
tained.    In  one  case  he  was  ordered  to  be  detained  in  prison  for  three 
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weeks,  notice  thereof  to  be  given  to  the  executive  of  the  state  whence  he 
had  fled,  and  if  he  were  not  demanded  within  that  time  he  should  be  dis< 
charged:  People  r.  Schenck,  2  Johns.  479. 

A  case  similar  to  the  principal  case  is  that  of  the  Matter  of  Henry,  29  How. 
Pr.  185,  wherein  it  was  decided  that  if  an  ofiScer  arrests  a  fugitive  from  jus- 
tice, on  telegraphic  or  other  satisfactory  dispatches,  without  a  warrant,  it 
is  his  duty,  equally  as  if  the  arrest  had  been  made  by  warrant,  to  take  the 
arrested  party  without  any  unnecessary  delay  before  some  magistrate  who 
can  take  such  proofs  as  may  be  otTered,  or,  if  the  circumstances  justify  it, 
hold  him  for  further  examination.  The  court  said:  "If  this  is  not  done 
with  reasonable  diligence  the  party  arrested  can  apply  for  a  habeas  cor])US, 
calling  on  the  officer  to  show  cause  why  he  is  detained;  and  witli  the 
return  of  the  writ  the  rule  is  that,  where  the  arrest  is  upon  suspicion  and 
without  a  warrant,  proof  must  be  given  to  show  the  suspicion  to  be  well 
founded.  No  such  proof  has  been  exhibited  to  me.  The  original  grounds 
of  suspicion  remain  indeed,  and  may  be  deemed  presumptively  strengthened 
by  the  last  dispatch,  but  they  contain  no  element  of  proof  in  a  legal  sense, 
and  would  not  authorize  me  to  detain  him.  This  will  not  probably  result 
in  any  practical  defeat  of  justice  if  the  party  is  guilty,  or  a  case  of  strong 
suspicion  exists,  since  there  is  nothing  that  I  can  see  to  prevent  his  arrest 
upon  a  warrant  regularly  issued  by  some  competent  authority,  and  his  de- 
tention until  a  proper  examination  can  be  had,  or  a  requisition  be  made  to 
do  its  appropriate  office":  Matter  of  Htni-y,  29  Barb.  187.  To  the  same 
effect  is  MalUr  of  Rutter,  7  Abb.  Pr.,  N.  S.,  67. 

In  Han-is  V.  Louisville  etc.  R.  R.  Co.,  35  Fed.  Rep.  116,  it  was  decided 
that  a  private  detective  in  pursuit  of  a  fugitive  from  justice  from  another 
state  cannot  arrest  without  a  warrant  by  merely  procuring  a  regular  police 
officer  to  make  the  arrest.  In  deciding  this  case  Hammon,  J.,  said  that 
such  fugitive  from  justice  was  entitled  to  "exemption  from  all  arrest,  ex- 
cept by  due  process  of  law,  which  means  an  accusation  made  before  a  proper 
tribunal,  and  a  written  warrant  authorizing  the  arrest,  unless  it  be  that, 
under  circumstances  not  pretended  here,  there  may  be  a  temporary  deten- 
tion until  the  magistrate  may  be  reached.  In  such  cases  it  is  the  duty 
of  the  arresting  party  to  carry  his  prisoner  immediately  before  a  magis- 
trate of  lawful  competency  for  that  purpose,  to  accuse  hira  there  according 
to  the  forms  of  law,  and  obtain  the  necessary  magisterial  sanction  for  any 
further  detention.  This  temporary  proceeding,  without  previous  warrant, 
can  only  be  resorted  to  where  there  is  an  urgent  necessity  for  proceeding 
without  the  delay  of  procuring  a  warrant  beforehand,  and  the  detention  can 
only  last  long  enough  to  bring  the  prisoner  before  the  magistrate  for  proper 
inquiry.  There  is  not  the  least  excuse  here  for  any  departure  from  the  regu- 
lar method  of  proceeding.  If  the  plaintiff  or  the  real  culprit  who  was  wanted 
had  been  'located'  as  this  detective  had  reported  and  thought  him  to  be, 
nothing  was  easier  than  to  have  gone  before  the  magistrate,  made  the  acca- 
sation  on  oath,  and,  having  procured  the  warrant,  proceeded  to  the  arrest. 
This  not  being  done  the  arrest  was  unlawful.  So  if,  being  otherwise  ar- 
rested, he  was  not  immediately  taken  before  a  magistrate  and  accused, 
that  weia  unlawful.  The  arresting  officer  cannot  lock  up  and  detain  his 
prisoner  to  suit  his  convenience  for  further  inquiry;  nor  by  the  prisoner's 
consent  can  this  be  done.  He  must  be  taken  before  a  magistrate  for  his 
protection  there,  and  only  by  the  sanction  of  that  magistrate  can  he  be 
detained,  either  with  or  without  his  consent ":  Harris  v.  Louvtville  etc.  R.  R. 
Co.,  35  Fed.  Rep.  119.     Some  cases  deny  the  right  in  the  absence  of  statute 
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to  arrest  a  fugitive  from  justice  in  one  state  before  a  demand  has  been  macie 
by  the  executive  of  the  state  in  vrhich  the  alleged  crime  was  committed. 
These  cases  hold  that  such  arrest  cannot  be  made  either  with  or  without 
a  warrant,  but  are  not  well  reasoned,  and  are  contrary  to  the  great  weight 
of  authority;  CommonioeaUh  v.  Deacon,  10  Serg.  &  R.  125j  People  v.  Wright, 
2  Caines,  213;  Malcolmsonv.  Scott,  56  Mich.  459. 

Statutes  in  Many  of  the  States  provide  that  a  fugitive  from  justice  in  one 
state  who  has  fled  therein  from  another  state  may  be  arrested  and  detained 
upon  proper  evidence  awaiting  a  demand  for  his  return  by  the  executive  of 
the  state  where  the  crime  was  committed.  Such  statutes  are  valid  and  not 
in  conflict  with  the  second  section  of  article  4  of  the  conatitutioa  of  the 
United  States:  Ex  parte  Cubreth,  49  CaL  435;  Ex  parte  White,  49  Cal.  433; 
Ex  parte  Rosenblat,  51  Cal.  285;  Ex  parte  Ammom,  34  Ohio  St.  518;  Common- 
wealth V.  Tracy,  5  Met.  536.  These  statutes  must  be  strictly  complied  with. 
Under  them,  in  order  to  hold  a  fugitive  from  justice  to  await  the  requisition 
of  the  executive  of  another  state,  it  must  affirmatively  appear  from  the  com- 
plaint  on  file  before  the  committing  magistrate  of  the  state  to  which  such 
party  has  fled  that  a  crime  has  been  committed  in  such  other  state,  that  the 
accused  has  been  charged  in  that  state  with  that  crime,  aud  that  he  has  fled 
from  justice  and  is  within  the  state  where  the  arrest  is  made.  These  are 
essential  jurisdictional  facts  and  must  appear  to  authorize  the  arrest  and 
detention;  they  cannot  be  inferred:  Matter  of  Heyward,  1  Sandf.  701; 
Ex  parte  Lorraine,  16  Nev.  63;  Ex  parte  White,  49  Cal.  433;  Ex  parte  Cu' 
hreth,  49  Cal.  435;  State  v.  Swope,  72  Mo.  399;  Tullia  v.  Fleming,  69Ind.  15; 
Matter  of  Lelaml,  7  Abb.  Pr.,  N.  S.,  64;  MiMer  of  Rutter,  7  Abb.  Pr.,  N.  S., 
67.  Such  statutes  contemplate  that  the  charge  of  the  crime  against  the 
person  to  be  arrested  and  delivered  up  must  be  made  in  the  state  where  the 
off'ense  was  committed.  The  charge  must  be  to  some  court,  magistrate, 
or  officer  in  the  form  of  an  indictment,  complaint,  or  other  accusation 
known  to  the  laws  of  such  state.  A  complaint  made  before  a  magistrate 
in  the  state  where  the  fugitive  is  arrested  and  sought  to  be  detained  which 
fails  to  allege  that  such  charge  is  pending  against  the  accused  in  the  state 
where  it  is  alleged  the  offense  was  committed  does  not  confer  jurisdiction 
on  such  magistrate:  Smith  v.  State,  21  Neb.  552;  Staie  v.  Hufford,  28  Iowa, 
391.  An  affidavit  merely  embodying  a  hearsay  statement  that  the  prisoner 
is  charged  with  crime  in  another  state,  and  is  a  fugitive  from  justice,  with* 
out  presenting  an  authenticated  copy  of  the  charge  or  indictment  against 
him  in  such  state,  is  insufficient  to  authorize  his  detention:  Matter  of  Leland, 
7  Abb.  Pr.,  N.  S.,  64.  If  a  warrant  of  arrest  is  necessary  under  the  stat- 
ute the  warrant  is  void  unless  it  specifies  the  offense  alleged  to  have  been 
committed:  Ex  parte  Cubreth,  49  Cal.  435.  In  the  absence  of  a  statutory 
requirement  that  a  warrant  isisue  it  is  not  necessary  that  one  shall  be  issued 
for  the  fugitive,  alleging  the  charge  against  him  before  his  return  can  be 
demanded  from  the  state  to  which  he  has  fled.  It  is  the  indictment  or  affi- 
davit and  not  the  issuing  of  a  warrant  which  constitutes  the  charge  against 
him  upon  which  his  return  can  be  required:  TuUis  v.  Fleming,  69  Ind.  15. 
If  the  statute,  however,  provides  that  a  warrant  shall  issue  for  the  arrest 
of  a  fugitive  from  justice  from  another  state  his  arrest  without  such  process 
is  illegal  and  void  and  renders  the  arresting  party  liable  for  an  assault  and 
battery:  State  v.  SJielton,  79  N.  0.  605;  Botts  v.  Williams,  17  B.  Mon.  687. 
AM.  St.  Rkp.,  Vol.  XLVL  —27 
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Beaslet  V.  State. 

[188  Indiana,  652.] 

Labobnt  bt  Trick  or  Artifiob. — One  who  obtains  the  money  or  goods 
of  another  by  some  fraudulent  trick  or  artifice  and  carries  them  away 
is  guilty  of  larceny. 

Larcbnt  bt  Husband  troh  Wife. — A  husband  who  obtains  his  wife's 
money  by  trick  or  artifice  and  carries  it  away  is  guilty  of  larceny  if  the 
circumstances  attending  the  wrongful  act  are  such  that,  if  performed  by 
another,  it  would  constitute  a  felonious  asportation. 

Larcrnt  bt  Husband  from  Wifr. — Under  the  enabling  statutes  of  Indi- 
ana a  husband's  interest  in  his  wife's  goods  and  chattels  is  abolished, 
as  is  also  the  right  to  fraudulently  misappropriate  them.  Hence  hs 
may  be  guilty  of  larceny  of  the  goods  of  his  wife. 

E.  A.  Ely  and  S.  0.  Davenport,  for  the  appellant. 

A.  0.  Smith,  attorney-general,  W.  E.  Cox,  prosecuting  attof' 
ney,  and  A.  J.  Beveridge,  for  the  state. 

*"  Dailey,  J.  In  this  case  the  appellant,  Alfred  D.  Beas- 
ley, was  charged,  by  indictment,  with  the  larceny  of  two 
hundred  and  sixty-five  dollars  in  money,  and  one  watch  of 
the  value  of  twenty- five  dollars,  of  the  goods  and  chattels  of 
Ena  C.  Beasley,  who  was  then  his^wife.  The  appellant 
moved  to  quash  the  indictment,  which  motion  was  overruled 
by  the  court,  and  exceptions  were  properly  reserved  by  him. 
There  was  a  trial  by  the  court,  and  finding  of  guilty,  and  his 
punishment  assessed  at  imprisonment  in  the  state  prison  for 
six  years,  and  a  fine  of  five  dollars. 

The  appellant  moved  for  a  new  trial  and  filed  his  written 
reasons  therefor,  which  was  overruled  by  the  court  and  ex- 
cepted to  by  him.  Judgment  was  rendered  upon  the  finding, 
from  which  this  appeal  is  prosecuted. 

The  assignment  of  errors  presents  two  questions:  1.  Was 
the  verdict  sustained  by  the  evidence?  2.  Can  a  married 
man  commit  larceny  as  to  the  goods  of  his  wife? 

We  will  consume  little  time  in  the  consideration  of  the 
first  question.  The  evidence  in  the  record  presents  a  case 
against  this  appellant  of  extreme  moral  turpitude.  From 
begintiing  to  end  it  is  fraught  with  shame  and  ignominy. 
On  January  7,  1894,  he  and  Ena  C.  Thompson  were  married 
in  the  state  of  Ohio.  She  was  possessed  of  an  estate  of  about 
two  hundred  and  sixty-five  dollars,  consisting  of  money 
loaned,  inherited  from  a  deceased  grandmother.  He  obtained 
from  her  a  twenty-five  dollar  watch,  induced  her  to  collect 
all  this  money,  and  assisted  in  doing  so.     By  his  persuasion 
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she  gave  him  ten  dollars  before  Btarting  for  Petersburg,  In- 
diana, placed  fifty  dollars  in  her  dress  pocket,  and  sewed  two 
hundred  and  five  dollars  in  the  lining  of  her  skirt.  When 
they  reached  Newark,  Ohio,  he  took  the  fifty  dollars  and  in- 
sisted upon  her  giving  him  the  remaining  *'*  two  hundred 
and  five  dollars,  under  the  pretense  that  it  was  not  safe  to 
carry  it,  and  he  would  take  it  and  get  a  draft.  He  paid  their 
expenses,  including  their  transportation  out  of  the  sixty  dol- 
lars thus  obtained.  At  Cincinnati,  Ohio,  they  repaired  to  a 
boarding-house,  where  he  peiforuied  the  delicate  operation  of 
cutting  the  skirt,  from  which  he  abstracted  the  two  hundred 
and  five  dollars  already  mentioned.  As  an  excuse  for  the 
act,  he  said  he  would  buy  a  draft  for  the  amount.  He  went 
up  street,  as  he  stated,  for  that  purpose,  and  returned,  falsely 
informing  her  that  he  had  bought  one  and  mailed  it  to  Pe- 
tersburg. They  went  by  boat  from  Cincinnati  to  Louisville, 
Kentucky,  and  the  spouse  engaged  with  others  on  the  way  in 
card  playing  until  midnight.  When  they  arrived  at  Louis- 
ville they  went  to  a  hotel,  after  which  he  rode  out  in  a  cab 
without  her. 

They  embarked  on  a  boat  for  Evansville,  Indiana,  and  the 
defendant  indulged  his  passion  for  playing  cards  during  the 
entire  trip.  They  put  up  at  a  hotel  and  registered.  There- 
upon he  left  her  and  was  gone  about  the  city  until  12  o'clock 
at  night.  When  he  returned  he  said  he  was  going  to  Hen- 
derson to  stay  two  or  three  days  with  friends,  and  that  she 
could  remain  in  Evansville.  After  he  had  fallen  asleep  she 
took  her  watch  and  money  from  his  clothing,  and  concealed 
the  money  in  her  sleeve.  When  he  awoke  the  next  morning 
he  missed  the  watch  and  saw  that  the  money  was  gone.  He 
said  they  had  been  robbed,  notified  the  landlord  and  called 
detectives.  When  a  detective  came  she  told  the  story  and 
surrendered  the  money  and  watch  to  him.  He  advised  her 
to  keep  them,  and  gave  them  back  to  her.  They  were  ejected 
from  this  hotel  and  went  to  another.  Appellant  borrowed 
five  dollars  of  her  upon  the  excuse  that  he  wanted  to  pay  it 
to  one  Posey,  whom  he  owed.  He  went  up  street  and  bought 
a  revolver  and  cartridges,  returned,  entered  ***  the  room  his 
wife  occupied,  said  he  was  "  mad,"  stood  with  his  face  to  the 
window  and  his  back  to  her,  loading  the  weapon,  snapped  it 
once  or  twice,  said  he  "  would  not  snap  it  any  more,"  "  the 
next  one  was  loaded."  The  wife  said:  "You  don't  need  to 
kill  me."     He  replied:  "I  may  have  to  use  it  on  myself." 
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"  God  knows  what  you  will  do  next."  "  I  am  too  mad  ta 
talk  about  the  money."  "  Give  me  that  money."  She  gave 
him  five  dollars  and  said,  "Is  that  enough?"  and  he  said 
"No."  She  then  gave  him  ten  dollars  and  asked  if  that  was 
enough,  and  he  said  "  Give  me  the  rest."  She  then  gave  him 
one  hundred  and  eighty-five  dollars,  all  the  balance  she  had. 
He  was  standing  with  the  loaded  pistol  in  his  pocket  whea 
she  gave  him  the  money.  She  was  afraid  of  him;  says  she 
did  not  part  with  her  money  voluntarily  nor  of  her  own  fre© 
will. 

They  left  Evansville,  passed  through  Petersburg,  went  to 
Washington,  Indiana,  and  put  up  at  a  hotel.  He  registered 
her  as  "  Miss  Thompson,  Newark,  0."  But  it  seems  she  did 
not  know  this  fact  until  the  next  morning,  when  she  received 
the  following  infamous  letter: 

"Office  of  the  Trussler  House, 
"  Henry  Klohr,  Prop., 
*'  Location  opposite  0.  &  M.  depot,  in  central  section  of  city, 
"  Washington,  Ind.,  Jan.  18,  1894. 

"  Ena:  Enclosed  find  $25  to  pay  your  fare  home.  It  is  now 
12  o'clock,  and  I  leave  in  about  20  minutes  for  St.  Louis.  I 
lost  all  your  money  to-night  on  a  poker  game.  Your  board 
bill  is  paid.  You  are  registered  as  Miss  Thompson,  of  New- 
ark, so  be  careful  you  do  not  say  you  are  married.  I  saw 
mother.  She  would  see  that  your  trunk  was  expressed  to 
you,  but  she  did  not  want  to  see  you.  I  join  my  brother  Will 
at  St.  Louis.    Good-bye.  Yours, 

"  Al." 

All  this  transpired  during  the  honeymoon.  It  seems,  **• 
from  the  record,  that  the  wife  was  induced  to  come  to  Indi- 
ana upon  the  promise  that  the  defendant  would  establish 
their  home  at  Petersburg,  so  she  could  invest  her  means  in  a 
newspaper  enterprise.  When  she  was  inveigled  into  this  state, 
and  was  looted  of  her  inheritance,  the  defendant  was  gracious 
enough  to  surrender  twenty-five  dollars  of  the  plunder  he  had 
taken  from  her,  so  that  she  might  not  be  compelled  to  walk 
back  to  the  state  of  Ohio. 

The  wedding  tour  being  thus  completed,  and  the  appellant 
in  possession  of  the  most  of  his  booty,  the  betrayed  wife  went 
to  Petersburg  to  see  his  mother.  Not  obtaining  satisfaction, 
she  then  began  proceedings  against  him  and  left  for  her  home 
in  Ohio.  While  there  she  received  from  him  insulting  and 
infamous  letters,  too  vulgar  and  indecent  to  be  copied  into  this 
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opinion,  threatening  to  cover  her  with  shame  and  disgrace  if 
she  did  not  abandon  the  prosecution.  This  is,  in  short,  the 
brief,  pathetic  story  of  her  wrongs.  There  is  no  denial;  no 
palliation.  But  it  is  said  there  was  no  larceny  because  the 
money  was  not  taken  from  the  prosecuting  witness  without 
her  consent.  It  is  well  settled  that  where  one  obtains  money 
or  goods  by  some  fraudulent  trick  or  artifice,  and  carries 
them  away,  he  is  guilty  of  larceny:  Moore's  and  Elliott's 
Indiana  Criminal  Law,  sec.  368,  and  cases  there  cited. 

The  main  contention  upon  which  appellant's  counsel  rely, 
in  their  able  brief,  is  that  husband  and  wife,  living  together 
as  such,  cannot  steal  one  from  the  other;  that,  to  constitute  a 
valid  charge  of  larceny,  the  indictment  should  show  that  at 
the  time  of  the  alleged  crime  they  were  living  separate  and 
apart,  and  that  the  taker  then  had  neither  the  possession  nor 
right  to  possession  of  the  other's  property.  Tliis  is  urged  at 
great  length,  with  liberal  quotations  from  the  common  law 
and  sacred  history  to  the  effect  that  husband  and  wife  are 
one  person,  **''  and  hence  incapable  of  larceny  one  from  the 
other.  Such  was  the  law  for  ages,  and  so  remains,  unless 
overthrown  by  the  legislative  enactments  of  1881  and  prior 
thereto. 

By  section  5324  of  the  Revised  Statutes  of  1881  (Burns' 
Rev.  1894,  sec.  7289)  marii:ige  is  declared  to  be  a  civil  con- 
tract into  which  males  of  the  age  of  eighteen  and  females  of 
the  age  of  sixteen,  not  under  certain  disabilities  therein  spec- 
ified, are  capable  of  entering.  The  only  difference  between 
it  and  other  contracts  is  that  marriage  is  the  more  priceless 
and  sacred. 

By  section  5115  of  the  Revised  Statutes  of  1881  (Burns' 
Rev.  1894,  sec.  6960)  all  the  legal  disabilities  of  married 
women  to  make  contracts  are  abolished,  except  as  further 
provided  in  the  act  of  which  it  is  a  part. 

Section  5117  of  the  Revised  Statutes  of  1881  (Burns'  Rev. 
1894,  sec.  6962)  provides  that:  "A  married  woman  may  take, 
acquire,  and  hold  property,  real  or  personal,  by  conveyance, 
gift,  devise,  or  descent,  or  by  purchase  with  her  separate 
means  or  money;  and  the  same,  together  with  all  the  rents, 
issues,  income,  and  profits  thereof,  shall  be  and  remain  her 
own  separate  property,  and  under  her  own  control,  the  same 
as  if  she  were  (sole  and)  unmarried.  And  she  may,  in  her 
own  name,  as  if  she  were  unmarried,  at  any  time  during 
coverture,  sell,  barter,  exchange,  and   convey  her  personal 
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property;  and  she  may  also,  in  like  manner,  make  any  con- 
tracts with  reference  to  the  same,"  etc. 

The  same  section  also  provides  that  "  she  shall  be  bound 
by  an  estoppel  in  pais,  like  any  other  person." 

Section  6118  of  the  Revised  Statutes  of  1881  (Burns'  Rev. 
1894,  sec.  6963)  binds  a  married  woman  by  her  covenants 
of  title  in  conveyances  of  her  separate  property,  as  if  sole, 
and,  in  like  manner,  as  principal  on  her  official  bond. 

Section  5120  of  the  Revised  Statutes  of  1881  (Burns'  Rev. 
1894,  sec.  6965)  makes  all  married  women  liable  for  torts 
committed  **®  by  them,  and  exempts  the  husbands  from 
liability  from  the  contracts  or  tort  of  their  wives. 

Section  5130  of  the  Revised  Statutes  of  1881  (Burns'  Rev. 
1894,  sec.  6975)  vests  a  wife  with  the  earnings  or  profits  ac- 
cruing from  her  separate  trade  or  business. 

Section  5131  of  the  Revised  Statutes  of  1881  (Burns'  Rev. 
1894,  sec.  6976)  empowers  her  to  prosecute  or  maintain  ac- 
tions in  her  own  name  against  persons  for  damages  for  inju- 
ries to  her  person  or  character,  the  same  as  if  she  were  solej 
and  gives  her  the  money  so  recovered. 

Prior  to  the  enactment  of  the  several  sections  of  the  stat- 
utes of  this  state  the  common-law  fiction  prevailed  of  tho 
legal  unity  of  husband  and  wife.  In  the  eye  of  the  law  they 
were  one  person,  and  the  husband  was  that  person. 

In  Blackstone's  Commentaries,  book  2,  *433,  the  old  rule 
is  thus  stated:  "A  sixth  method  of  acquiring  property  la 
goods  and  chattels  is  by  marriage;  whereby  those  chattels 
which  belonged  formerly  to  the  wife  are,  by  act  of  law,  vested 
in  the  husband  with  the  same  degree  of  property  and  the 
same  powers  as  the  wife,  when  sole,  had  over  them.  This 
depends  entirely  on  the  notion  of  a  unity  of  person  between 
husband  and  wife;  it  being  held  that  they  are  one  person  ia 
law,  so  that  the  entire  being  and  existence  of  the  woman  ia 
suspended  during  coverture,  or  entirely  merged  or  incorpo- 
rated in  that  of  the  husband.  And  hence  it  follows,  that 
whatever  personal  property  belonged  to  the  wife,  before  mar- 
riage, absolutely  vested  in  the  husband." 

The  learned  judge  below  held  the  indictment  good  upon 
the  ground  that  the  recent  statutes  give  the  wife  exclusive 
control  and  authority  over  her  personal  property,  and  have 
greatly  enlarged  her  personal  rights  as  to  the  disposition 
thereof,  making  contracts  and  doing  whatever  a  feme  8ol$ 
might  do;  and  that  the  effect  of  such  ***  statutes  is  to  sever 
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the  unity  of  person  and  community  of  property  heretofore 
existing  between  husband  and  wife.  There  seems  to  be 
sound  logic  in  this  position.  By  virtue  of  these  beneficent 
statutes  a  woman  may  hold  her  own  property;  make  her 
own  money;  enter  into  her  own  contracts;  pay  her  own 
debts.  She  may  even  contract  with  her  own  husband.  If 
he  defrauds  her  she  may  recover.  If  a  woman  may  con- 
tract under  these  statutes  with  her  husband  and  recover  for 
a  breach  of  contract,  or  for  cheating  her,  it  would  seem  rea- 
sonable to  conclude  that  he  may  steal  from  her  also,  where 
the  circumstances  attending  the  wrongful  act  are  such  that 
if  performed  by  another  it  would  constitute  a  felonious  aspor- 
tation. Under  the  enabling  statutes  of  Indiana  the  hus- 
band's interest  in  the  wife's  goods  and  chattels  is  abolished, 
and  with  its  destruction  the  right  also  to  fraudulently  mis- 
appropriate them. 

In  Garrett  v.  State,  109  Ind.  527,  the  defendant  was  indicted 
for  burning  the  property  of  "another  person,"  to  wit:  The  prop- 
erty of  Hannah  Garrett.  The  evidence  showed  that  he  and 
his  wife  Hannah,  the  owner  of  the  dwelling-liouse  so  destroyed, 
occupied,  used  and  dwelt  therein,  as  their  habitation,  and 
5'et  this  court  said:  "If  a  man  unlawfully,  feloniously,  will- 
fully, and  maliciously  sets  fire  to  and  burns  the  dwelling- 
house  of  his  wife,  wherein  she  permits  him  to  live  with  her 
as  lier  husband,  he  is  guilty  of  the  crime  of  arson,  as  such 
crime  is  defined  in  our  statute." 

Arson,  as  defined  in  our  statute,  is  an  offense  against  the 
property  as  well  as  the  possession.  Larceny  is  also  an 
ofl'ense  against  the  right  of  private  property,  and,  if  the  hus- 
band can  commit  the  crime  of  arson  against  her  private 
property,  it  would  seem  to  follow  as  a  legal  conclusion  that  he 
can  also  perpetrate  the  crime  of  larceny  of  the  wife's  goods. 

**®  In  our  opinion  the  judgment  of  the  trial  court  should 
be,  and  it  is,  affirmed.  

Larceny  by  Trick. — One  may  be  convicted  of  larceny  of  property  which 
he  obtained  from  another  by  fraud,  premeditated  trick,  or  device:  Common' 
wealth  V.  Lannan,  153  Mass.  287;  25  Am.  St.  Rep.  629,  and  note.  See,  also, 
the  extended  notes  to  Grunson  v.  State,  46  Am.  Bep.  185,  and  State  r.  Home$t 
67  Am.  Dec.  279. 

Larceny  between  Husband  and  Wifb  is  discussed  in  the  extended  note 
to  State  V.  H<mes,  57  Am.  Dec.  283. 
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The  Famous  Shoe  &  Clothing  Company  v. 
Crosswhitb. 

[124  Missouri,  84.] 

Keootiablb  Instruments — Rules  Governing  NEaoTiABiLrrr.— Under  • 
statute  making  promissory  notes  negotiable,  a  promissory  note,  to  be 
negotiable,  must  be  in  conformity  with  the  statute  as  to  matter  of 
form,  but  such  statute  leaves  all  other  instruments  to  be  governed,  u 
to  their  negotiability,  by  the  law  merchant. 

Checks — Negotiability. — A  check,  with  or  without  the  words  "ralu* 
received,"  is  negotiable. 

Checks — Fraud  in  Procuring — Bona  Fidb  Holder — Evidencb. — Ordi- 
narily, the  holder  of  a  check,  who  seeks  to  recover  thereon,  is  not  bound 
to  account  for  its  possession;  but,  when  fraud  in  its  procurement  from 
the  maker  is  shown,  it  devolves  upon  the  plaintiff  to  prove  that  he  ia  a 
honajide  holder.     Such  a  showing  entitles  him  to  recover. 

Checks — Rights  of  Bona  Fide  Holder  not  Affected  by  Custom. — It 
is  no  defense  to  an  action  on  a  check  by  a  honajide  holder  and  indorsee 
thereof  that  the  drawer,  in  delivering  it  to  a  person  who  represented 
himself  as  another,  relied  on  the  custom  of  the  bank  on  which  it  WM 
drawn  of  requiring  the  payee  to  be  identified. 

W.  C.  and  J.  C.  Jones,  for  the  appellant. 
C.  P.  and  J.  D.  Johnson,  for  the  respondent. 

■•  Black,  P.  J.  The  plaintiff  i8  a  corporation  engaged  in 
a  mercantile  business  in  the  city  of  St.  Louis,  and  the  defend- 
ants are  partners  engaged  in  buying  and  selling  horses  and 
mules,  under  the  firm  name  of  Crosswhite,  Patton  &  Rubey. 

This  suit  is  based  upon  the  following  check: 

(424) 
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«*St.  Louis,  Oct.  27,  1890. 

"Pay  to  Herman  Hickle,  or  order,  one  hundred  and  forty- 
nine  x-100  dollars. 

*'To  Mullanphy  Savings  Bank  J    Crosswhite,  Patton  <fe  Ru- 
St.  Louis,  Mo.  )       bey." 

Indorsed:  "Herman  Huickel." 

The  above  spelling  of  the  name  of  payee  and  indorser  la 
taken  from  the  cheek  as  we  find  it  in  the  transcript,  but 
hereafter  we  follow  the  statement  of  agreed  facts  in  that 
respect.  According  to  the  agreed  facts  one  Herman  Wilke 
appeared  at  the  defendant's  place  of  business  on  the  day  of 
the  date  of  the  check,  and  represented  his  name  to  be  Her- 
man Heckle,  and  that  he  was  the  owner  of  two  mules  which 
he  then  sold  ■''  and  delivered  to  the  defendants,  and,  in  pay- 
ment therefor,  they  gave  him  the  clieck  in  question.  On 
the  same  day  Wilke  went  to  the  plaintiff's  place  of  business 
and  purchased  merchandise  to  the  amount  of  seventy-four 
dollars  and  fifteen  cents,  and  in  payment  therefor  indorsed 
the  check  under  the  name  of  Herman  Huickel  and  delivered 
it  to  the  plaintiff",  and  the  plaintiff"  paid  him  the  difference, 
namely,  seventy-four  dollars  and  eighty-five  cents.  The  plain- 
tiff" received  the  check  from  Wilke  without  making  inquiry 
of  him  as  to  how  he  obtained  it,  though  he  was  unknown  to 
the  plaintiff''8  agents  who  sold  the  goods,  and  without  his 
being  identified.  On  the  same  day  the  plaintiff"  presented 
the  check  to  the  bank  for  payment,  but  payment  was  refused 
because  of  directions  given  to  the  bank  by  defendants,  they 
having  learned  that  the  mules  had  been  stolen  by  Wilke. 

Plaintiff  procured  the  arrest  of  Wilke,  and  recovered  back 
apart  of  the  merchandise  and  money.  If  plaintiff  is  enti- 
tled to  recover  at  all  it  is  agreed  the  amount  it  should  recover 
is  sixty-one  dollars  and  fifteen  cents. 

The  trial  court  gave  judgment  for  the  defendants,  and  that 
judgment  was  affirmed  by  the  St.  Louis  court  of  appeals,  and 
tlie  cause  was  then  transferred  to  this  court  because  Judge 
Thompson  deemed  the  opinion  opposed  to  St.  Johns  v.  Ho- 
mans,  8  Mo.  382,  and  Ivory  v.  Bank,  36  Mo.  475;  88  Am.  Dec. 
150. 

The  first  question  is  whether  this  check  is  a  negotiable 
instrument.  The  court  of  appeals  held  that  it  was  not,  and 
this  is  tlie  line  of  argument:  No  instrument,  except  a  bill  of 
exchange,  is  negotiable  in  this  state  unless  it  appears  on  its 
face  to  have  been  issued  for  value  received;  this  chock  does 
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not  profess  on  its  face  to  have  been  issued  for  value  received, 
nor  is  it  a  bill  of  exchange,  and  hence  it  is  not  negotiable. 

The  chief  error  in  this  argument  lies  in  the  major  proposi- 
tion, which  has  for  its  authority  Lowenstein  v.  Knopf,  2  Mo. 
App.  159,  where  the  conclusion  is  ■*  expressed  that  bills  of 
exchange  and  instruments  containing  the  words  "  value  re- 
ceived "  are  the  only  negotiable  instruments  which  we  have 
in  this  state,  because  the  statute  declares  no  other  instruments 
negotiable. 

The  statute  provides:  "Every  promissory  note  for  the  pay- 
ment of  money  to  the  payee  therein  named,  or  order  or  bearer, 
and  expressed  to  be  for  value  received,  shall  be  due  and  pay- 
able as  therein  expressed,  and  shall  have  the  same  effect  and 
be  negotiable  in  like  manner  as  inland  bills  of  exchange." 

It  is  to  be  remembered  that  for  a  long  time  Lord  Holt  held 
that  promissory  notes  were  not  negotiable,  while  the  mer- 
chants of  Lombard  street  insisted  they  were  negotiable. 
Parliament  interferred,  and  overruled  Holt  by  the  act  of 
Anne.  Tiiis  court,  at  a  very  early  day,  declined  to  follow 
the  ruling  of  Lord  Holt,  holding  that  promissory  notes  were 
negotiable  by  the  common  law:  Irvin  v.  Maury,  1  Mo.  194. 
The  legislature,  however,  to  put  the  matter  at  rest  in  this 
state,  enacted  a  statute  which,  after  some  changes,  comes 
down  to  us  in  the  language  above  quoted. 

Now,  the  object  and  whole  object  and  purpose  of  this  stat- 
ute was  to  make  promissory  notes  negotiable.  A  promissory 
note  to  be  negotiable  must,  of  course,  conform  in  form  to  the 
statute;  but  the  statute  leaves  all  other  commercial  instru- 
ments where  the  law  merchant  places  them.  If  negotiable 
by  that  law  they  are  negotiable  in  this  state.  This  is  too 
clear  to  admit  of  any  doubt. 

Are  checks  negotiable  by  the  law  merchant?  Before  an- 
swering this  question  it  is  well  to  remember  that  some  writers 
treat  checks  as  bills  of  exchange,  with  some  peculiarities; 
while  other  writers  treat  them  as  distinct  commercial  instru- 
ments, having  some  features  in  common  with  bills  of  ex- 
change. While  the  controversy  is  largely  one  of  words  only, 
the  latter  '*  method  of  treating  checks  seems  to  be  the  least 
objectionable,  because  it  comports  with  commercial  usage. 
It  is  said  by  the  supreme  court  of  the  United  States:  "  Bank 
checks  are  not  inland  bills  of  exchange,  but  have  many  prop- 
erties of  such  commercial  paper;  and  many  of  the  rules  of 
the  law  merchant  are  alike  applicable  to  both  ";  and  the 
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court  then  goes  on  to  point  out  many  matters  in  which  they 
are  alike  and  many  in  which  they  differ. 

As  to  the  element  of  negotiability  it  is  said:  "Checks  are 
commercial  paper,  and  are  generally  affected  by  the  rules 
which  afifect  commercial  paper.  Thus  the  holder  of  a  check 
payable  to  bearer,  or  indorsed  in  blank,  is  presumed  to  bo 
the  owner,  bona  fide  and  for  value.  It  is  only  after  proof 
that  the  original  issue  of  the  check  was  a  fraud,  or  that  ifc 
was  lost  by  the  drawer  before  issue,  that  such  a  holder  will 
be  required  to  show  his  bona  fides  to  prove  that  he  has  given 
value  for  the  check,  and  that  he  has  come  into  possession  of 
it  in  the  usual  course  of  business.  If,  being  obliged  to  show 
these  facts,  he  does  so  successfully,  it  then  makes  no  differ- 
ence under  what  circumstances  of  fraud  or  loss  the  check 
originally  left  the  drawer's  hands;  the  holder  shall  retain 
and  shall  recover  upon  it  at  least  as  much  as  he  has  paid  for 
it":  1  Morse  on  Banks  and  Banking,  3d  ed.,  sec.  393. 

Another  writer  says:  "A  check,  like  a  bill  or  note,  in  or- 
der to  be  negotiable,  must  be  payable  absolutely  and  at  all 
events  to  a  certain  person  or  order,  or  to  bearer,  in  money." 
And,  "whenever  a  check  is  negotiable,  it  is  undoubtedly  sub- 
ject to  the  same  principles  which  govern  ordinary  bills  of 
exchange  in  respect  to  the  rights  of  the  holder":  2  Daniell 
on  Negotiable  Instruments,  4th  ed.,  sees.  1651,  1652.  See, 
also,  to  the  same  effect,  Tiedeman  on  Commercial  Paper,  sec. 
440;  Burns  v.  Kahn,  47  Mo.  App.  216;  Fulweiler  v.  Hughes^ 
***  17  Pa.  St.  440;  Fuller  v.  Hutchings,  10  Cal.  523;  70  Am. 
Dec.  746;  Merchants'  etc.  Bank  v.  New  Brunswick  Sav.  Inst.y 
33  N.  J.  L.  170;  Bank  v.  Heald,  25  Md.  573. 

We  find  nothing  in  any  of  the  cases  in  this  court  to  which 
we  are  cited  which  is  in  conflict  with  what  has  been  said. 
Tliey  discuss  other  properties  and  qualities  of  checks.  The 
remarks  made  in  St.  John  v.  Romans,  8  Mo.  382,  and  in  Mor* 
rison  v.  McCartney,  30  Mo.  186,  go  far  to  show  that  the  court 
deemed  checks  negotiable  instruments.  It  is  true  the  drawer 
of  a  check  may  stop  payment,  and  in  doing  so  he  takes  upon 
himself  all  the  consequences  of  his  act;  but  this  has  nothing 
to  do  with  the  question  in  hand. 

Although  the  check  in  question  does  not  contain  the  words 
"value  received,"  it  is  a  negotiable  instrument,  and  the  plain- 
tifiTs  rights  must  be  governed  accordingly.  The  plaintiff  was 
not,  in  the  first  instance,  bound  to  account  for  possession  of 
the  check;  but,  it  being  shown,  as  it  was,  that  the  check  was 
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procured  by  the  payee  by  fraud,  it  then  devolved  upon  the 
plaintiff  to  show  that  it  was  a  bona  fide  holder.  With  such 
a  showing,  the  plaintiff  was  entitled  to  recover:  2  Daniell  on 
Negotiable  Instruments,  4th  ed.,  sec.  1652;  1  Morse  on  Banks 
and  Banking,  3d  ed.,  sec.  393;  Merchants'  etc.  Bank  v.  New 
Brunswick  Sav.  Inst.,  33  N.  J.  L.  170;  Fuller  v.  Hutchings,  10 
Cal.  523;  70  Am.  Dec.  746.  The  agreed  facts  show  that 
plaintiff  took  the  check  in  the  usual  course  of  business,  and 
paid  full  value  therefor,  without  any  notice  of  the  fraud.  The 
loss  must  therefore  fall  upon  defendants,  who  issued  and  put 
it  in  circulation.  To  hold  otherwise  would  overthrow  what 
we  understand  to  have  always  been  the  law  in  this  state. 

2.  The  defendants  place  considerable  reliance  in  this  court 
upon  the  custom  stated  in  the  following  further  agreed  facts: 

**  "At  the  time  the  defendants  stopped  the  payment  of 
said  check  as  aforesaid  they  did  not  know  that  it  had  been 
transferred  to  plaintiff,  nor  did  plaintiff  know  the  circum- 
stances under  which  the  said  Wilke  had  obtained  the  same 
from  defendants,  nor  that  payment  thereof  had  been  stopped 
by  them,  or  that  he  was  not  Herman  Huickel. 

"  It  was  then  and  there  the  custom  of  the  said  Mullanphy 
Savings  Bank,  as  well  as  of  all  other  banks  of  the  city  of  St. 
Louis,  to  require  persons  presenting  cheeks  drawn  upon  it, 
if  unknown  to  its  officers  or  agents,  to  identify  themselves  to 
the  said  bank  before  paying  the  amount  called  for  by  the 
check.  This  custom  was  then  and  there  well  known  both  to 
the  plaintiff  and  the  defendants,  and  the  said  Mullanphy 
Savings  Bank  would  not  have  paid  the  said  check  to  the 
said  Wilke  without  his  being  known  or  identified  to  the  said 
bank  or  its  ofFjcers  as  Herman  Heckle,  the  payee  therein 
named,  if  he  had  presented  the  same  to  the  bank  for  pay- 
ment. The  defendants  gave  the  said  check  to  the  said 
Wilke  in  payment  of  said  mules  because  they  did  not  know 
him  personally,  and  because  they  knew  of  the  custom  of  said 
bank,  and  that  he  would  have  to  be  known  or  identify  him- 
self to  the  said  bank  or  its  officers  before  the  amount  of  said 
check  would  be  paid  to  him  by  the  bank." 

We  cannot  see  that  this  custom  affects  the  rights  of  the 
plaintiff  in  the  least.  It  relates  alone  to  the  identification  of 
persons  who  present  checks  to  banks  for  payment,  and  is  no 
more  than  tlie  usual  precaution  which  banks  adopt  for  their 
own  protection.  It  does  not  attempt  or  undertake  to  limit, 
restrict,  or  qualify  the  negotiable  character  of  checks.     The 


July,  1894.]    Dickson  v.  Omaha  &  St.  Louis  Ry.  Co.        429 

custom  is  no  defense  whatever  to  this  action.  The  judgment 
of  the  court  of  appeals  is  reversed  and  the  cause  remanded 
to  **  that  court,  with  directions  to  it  to  reverse  the  judgment 
of  the  circuit  court  and  to  direct  the  circuit  court  to  enter 
up  judgment  for  the  plaintiff. 
All  concur.  

Checks — Negotiability. — A  bank  check  is  much  the  same  as  an  inland 
bill  of  exchange,  and  is  governed  generally  by  the  law  applicable  to  such 
bills,  and  to  promissory  notes:  Barnet  v.  Smith,  30  N.  H.  256;  64  Am.  Dec. 
290,  and  note;  Morrison  v.  Bailey,  5  'Ohio  St.  13;  64  Am.  Dec.  632,  and 
note.  It  is  as  transferable  as  a  bill  of  exchange,  but  is  not  deemed  due 
until  payment  is  demanded:  Walker  v.  Geisse,  4  Whart.  252;  33  Am.  Dec. 
60.  When  a  check  is  payable  to  order  it  is  negotiable  by  indorsement: 
Barbour  v.  Bar/on,  5  La.  Ann.  304;  52  Am,  Dec.  593;  but  it  must  be  pre- 
sented for  payment  within  a  reasonable  time  in  order  to  hold  the  drawer, 
in  case  of  nonpayment;  and  an  unreasonable  delay  in  presenting  it  is 
generally  at  the  peril  of  the  holder.  See  monographic  note  to  Holmes  v. 
Briggs,  17  Am.  St.  Rep.  807,  discussing  the  duty  of  the  holder  of  a  check 
in  order  to  make  the  drawer  or  indorser  liable  thereon.  The  words  "  value 
received"  are  not  essential  to  the  negotiability  of  an  instrument:  Franklin 
V.  March,  6  N.  H.  364;  25  Am.  Dec.  462. 

Negotiable  Instruments  —  Fraud  in  Procuring  —  Recovery. — The 
holder  of  a  negotiable  instrument,  who  acquires  it  bona  fide,  without  notice 
in  the  usual  course  of  business,  for  a  valuable  consideration,  and  before 
maturity,  takes  the  paper  unaffected  by  fraud  in  its  origin:  See  mono- 
graphic note  to  Bedell  v.  Herring,  11  Am.  St.  Rep.  309,  discussing  the  sub- 
ject; monograpic  note  to  Wdlard  v.  Nelson,  37  Am.  St.  Rep.  458,  on  fraud 
in  procuring  the  delivery  of  negotiable  instruments.  If  the  fraudulent  in- 
ception of  a  note  is  shown,  the  burden  of  proof  is  on  the  person  claim* 
ing  to  be  a  bona  fide  holder  to  show  under  what  circumstances  he  acquired 
it:  Cover  v.  Myers,  75  Md.  406;  32  Am.  St.  Rep.  894;  notes  to  Market  etc. 
Nat.  Bank  v.  Sargent,  35  Am.  St.  Rep.  379;  Breckenridge  v.  Lewis,  30  Am. 
St.  Rep.  358. 
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Master  and  Servant— Duty  of  Master  to  Furnish  a  Sapr  Place  vh 
Which  to  Work. — A  railroad  company,  especially  in  thickly  settled 
portions  of  the  country,  is  bound  to  keep  its  track  safe  and  free  from 
obstructions  by  proper  fences,  upon  the  principle  that  the  master  ia 
bound  to  use  ordinary  care  in  keeping  the  premises  upon  which  his 
servant  is  required  to  work  in  a  condition  reasonably  safe  and  secure 
for  the  performance  of  the  duties  required  of  him. 

Railroad  Companies— Liability  to  Employee  for  Injuries  Directly 
Caused  by  Defective  Fence. — An  employee  upon  a  railroad  train, 
and,  in  the  event  of  his  death,  his  representatives,  may  recover  for  inju- 
ries received  without  his  own  fault  by  reason  of  the  company's  negli- 
gence in  failing  to  comply  with  the  law  requiring  it  to  fence  its  track. 


430         Dickson  v.  Omaha  &  St.  Lours  Ry.  Co.     [Missouri, 

Thb  Proximatk  Causb  ot  an  I!vent  is  that  which,  in  a  natural  and  eoo- 
tinnoas  sequence,  unbroken  by  any  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have  occurred.  Proximity  ia 
point  of  time  or  space,  however,  is  no  part  of  the  definition. 

Railroad  Companies— Defectivk  Fence  is  Proximate  Cacse  of  Acci- 
dent, When. — If  a  railroad  company  fails  to  keep  its  track  fenced  as 
required  by  law,  and  a  bnll  strays  thereon  through  a  defect  in  the 
fence,  and  collides  with  a  passing  engine,  whereby  its  front  wheels  are 
derailed,  and  it  is  soon  thrown  over,  killing  the  engineer,  notwithstand- 
ing it  has  been  reversed  and  the  air-brake  applied,  the  negligence  of  the 
company  in  failing  to  keep  the  fence  in  repair  ia  the  proximate  cause  of 
the  accident,  though  the  engine  is  runniniz  faster  than  allowed  by  the 
rules  of  the  company,  and  is  thrown  from  the  track  by  reason  of  com* 
ing  into  a  switch,  iu  its  derailed  condition,  nearly  a  thousand  feet  from 
where  it  struck  the  bull. 

Neoliqence— Failure  to  Take  Best  Course  to  Avoid  Injury  is  not 
When. — That  one  does  not  adopt  the  safest  and  best  course  to  avoid 
injury,  when  suddenly  exposed  to  great  and  imminent  danger,  does  not 
make  him  chargeable  with  negligence.  Under  such  circumstances  he 
is  not  expected  to  act  with  that  degree  of  prudence  and  wisdom  that 
would  otherwise  be  required  of  him. 

Railroad  Companies — Engineer  not  Obliged  to  Inspect  Fences. — If  » 
railroad  company,  required  by  law  to  keep  its  track  fenced,  negleats  to 
do  80,  and  a  collision  occurs  with  a  bull  entering  upon  the  track  through 
a  defect  in  the  fence,  whereby  the  engineer  is  killed,  it  is  not  error,  in 
an  action  against  the  company  to  recover  for  the  engineer's  death,  to 
refuse  to  instruct  the  jury  that  the  deceased  was  under  the  same  obli> 
gation  to  inspect  and  ascertain  existing  defects  as  was  required  of  the 
company. 

Theodore  Sheldon  and  E.  E.  Aleshire,  for  the  appellant. 

Alexander  H.  Waller^  for  the  respondent. 

■**  Macfarlane,  J.  This  action  is  brought  by  Lena  Dick- 
eon,  widow  of  James  Dickson,  deceased,  against  the  Omaha 
&  St.  Louis  Railway  Company,  to  recover  the  sum  of  five 
thousand  dollars,  for  alleged  negligence  of  the  railway  com- 
pany, resulting  in  the  death  of  Dickson,  near  Evona,  Mis- 
souri, on  May  16,  1891. 

The  petition  avers  that  on  that  day  deceased  was  in  the 
employ  of  defendant  as  locomotive  engineer,  and  was  operat- 
ing one  of  its  locomotives  attached  to  a  freight  train.  While 
eo  operating  said  engine  a  collision  occurred  with  a  bull, 
which  had  strayed  upon  the  track  through  a  defective  fence, 
by  reason  of  which  collision  the  engine  was  thrown  from  the 
track  and  overturned,  thereby  killing  Dickson;  that  the  bull 
got  upon  the  track,  and  the  accident  occurred,  at  a  point 
where  the  law  required  the  defendant  to  erect  and  maintaia 
the  fence;  that  defendant  was  negligent  in  that,  although  it 
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was  required  by  law  to  maintain  said  fence,  it  failed  to  do 
80,  and,  by  reason  of  said  negligence,  plaintiflf's  husband  was 
killed,  and  she  prays  damages  as  above. 

To  the  petition  the  defendant  entered  a  general  denial, 
which  it  supplemented  with  the  allegations  that,  if  the  fence 
was  defective,  Dickson  knew  of  such  defect;  that,  at  the  time 
of  the  accident,  Dickson  was  violating  the  rules  of  the  com- 
pany in  running  his  engine  at  a  high,  forbidden,  and  danger- 
ous speed;  that  the  injury  was  not  due  to  the  collision  with 
the  bull,  but  was  caused  by  striking  a  three-throw  switch  at 
great  distance  from  the  point  where  the  collision  occurred, 
and  that,  after  the  collision  with  the  bull,  Dickson  might 
have  avoided  all  injury  by  the  exercise  of  ordinary  care. 

The  testimony  offered  tended  to  show  that  on  the  *** 
morning  of  May  16,  1891,  Dickson,  then  operating  one  of 
defendant's  trains  as  engineer,  was  approaching  the  station 
Evona,  going  east.  When  the  engine  was  about  nine  hun- 
dred and  fifty  feet  west  of  the  west  switch,  and  moving  at 
from  fifteen  to  twenty  miles  an  hour,  it  collided  with  a  bull 
which  had  strayed  upon  the  track  through  a  defect  in  the 
railroad  fence  along  the  right  of  way.  The  bull  was  carried 
on  the  cowcatcher  about  one  hundred  feet,  and  then  rolled 
on  the  track  in  front  of  the  engine.  The  only  effect  of  the 
collision  was  to  derail  the  front  pair  of  small  wheels  under 
the  engine.  These  kept  on  the  ties  close  to  the  rails.  All 
the  rest  of  the  train  kept  the  track  for  eight  hundred  and  fifty 
feet,  and  until  the  west  switch  was  reached.  After  colliding 
with  the  animal,  Dickson  reversed  his  engine  and  applied 
an  air-brake,  with  which  the  engine  was  fitted.  He  then 
climbed  through  the  window  of  his  cab  out  on  to  the  running- 
board  of  the  engine,  and,  after  walking  its  length,  stepped 
down  upon  the  steam-chest,  and  there  stood  until  the  west 
switch  was  reached.  The  engine,  when  it  reached  this 
switch,  was  running  about  twelve  miles  an  hour.  Upon 
striking  the  switch,  with  its  front  small  wheels  derailed,  the 
engine  was  thrown  over,  and  Dickson,  who  was  then  stand- 
ing upon  the  steam-chest,  was  also  thrown  to  the  ground, 
and  crushed  to  death  by  some  part  of  the  engine  or  tender. 
The  fireman  jumped  off  within  sixty  or  seventy  feet  from  the 
place  where  the  bull  was  struck.  When  last  seen,  Dickson 
was  leaning  over,  watching  the  derailed  wheel  under  him, 
which  was  moving  over  the  ties.  After  the  application  of  the 
air-brake  on  the  engine  the  train  began  to  slow  up,  until  its 
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speed  at  the  switch  was  reduced  to  about  twelve  miles  an 
hour. 

One  of  the  rules  of  defendant  was  as  follows:  **•  "Freight 
trains  must  be  under  control  when  approaching  and  passing 
through  the  stations,  and  be  prepared  to  stop  in  case  the  track 
is  obstructed." 

At  the  conclusion  of  the  testimony  defendant  unsuccess- 
fully demurred  to  the  evidence. 

Any  other  necessary  facts  will  sufficiently  appear  in  the 
opinion.  The  case  was  submitted  to  the  jury  upon  instruc- 
tions given  by  the  court,  which  need  not  be  set  out  here. 
Some  instructions  asked  by  defendant  were  refused.  They 
will  be  sufficiently  noticed  in  the  opinion.  The  judgment 
was  for  plaintiff  for  five  thousand  dollars  and  defendant 
appealed. 

1.  The  only  negligence  charged  as  ground  for  recovery  is 
the  failure  on  the  part  of  defendant  to  observe  the  statutory 
requirement  to  so  keep  its  fence  in  repair  as  to  prevent  cat- 
tle from  straying  on  its  railroad.  Defendant  insists  that  the 
statute  requiring  railroad  companies  to  make  and  maintain 
fences  on  the  sides  of  their  roads  is  designed  solely  to  pre- 
vent injuries  to  the  domestic  animals  of  adjacent  landowners, 
and  does  not  create  a  duty  from  defendant  to  its  employees. 

The  duty  of  a  master  to  his  servant  requires  the  exercise 
of  reasonable  care,  not  only  to  provide  safe,  adequate,  and 
suitable  machinery  and  appliances  for  his  use,  but  also  such 
care  to  keep  the  premises  upon  which  he  is  required  to  work 
in  a  condition  reasonably  safe  and  secure  for  the  perform- 
ance of  the  duties  required  of  him.  The  degree  of  care  must 
depend  largely  upon  the  character  of  duties  required  of  the 
servant,  the  peril  to  which  he  is  exposed  from  failure  to 
observe  it,  and  the  opportunity  he  has  for  avoiding  the  dan- 
gers. There  are  but  few,  if  any,  duties  a  servant  is  called 
upon  to  perform  which  are  attended  with  more  hazards  than 
those  attending  the  running  and  management  of  locomotives 
and  trains  upon  railroads,  **''  and  the  care  the  law  requires 
of  the  master  in  respect  to  providing  reasonably  adequate 
and  safe  engines  and  cars  is  no  greater  than  that  required  in 
furnishing  a  reasonably  safe  track  and  keeping  it  free  from 
obstructions.  The  dangers  from  defects  are  as  great  in  one 
as  the  other,  and  the  care  should  be  commensurate  with  the 
dangers:  Henry  v.  Wabash  etc.  Ry.  Co.y  109  Mo.  493,  and  cases 
cited. 
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We  are  taught  by  common  experience  that  cattle  and  other 
animals,  unless  restrained,  will  stray  upon  the  track  of  rail- 
roads and  cause  serious  and  dangerous  obstructions  to  the 
operation  of  trains  thereon,  thereby  imperiling  the  lives,  not 
only  of  persons  carried,  but  to  a  greater  degree  of  each  em- 
ployee engaged  in  the  duty  of  managing  them.  We  can  see 
no  reason  why,  at  common  law,  the  railroad  company  would 
not  as  well  be  required  to  use  reasonable  care  to  prevent 
such  obstructions  as  to  see  that  the  ties  and  rails  are  sound 
and  the  roadbed  secure.  I  can  conceive  of  no  more  adequate 
method  that  could  be  adopted  by  a  railroad  corporation  for 
keeping  domestic  animals  off  the  track  of  its  road  than  that 
of  inclosing  it  by  fences.  So  it  has  been  held  that,  if  the 
want  of  a  proper  fence  makes  a  railway  unsafe,  and  an  acci- 
dent happens  to  a  passenger  in  consequence,  the  company 
are  responsible  to  him,  although  they  are  under  no  obligation 
to  the  adjacent  landowner:  Buxton  v.  Northeastern  Ry.  Co.f 
L.  R.  3  Q.  B.  649. 

It  is  true  that  the  statute  requiring  railroad  corporations 
to  fence  their  tracks,  only  in  express  terms,  gives  to  the  own- 
ers of  cattleor  other  animals  killed  or  injured  in  consequence 
of  a  neglect  to  perform  this  duty  a  right  of  action,  yet  it  has 
been  held  in  this  state  that  the  law  was  designed  likewise 
for  the  protection  and  safety  of  the  traveling  public:  Brigga 
V.  St.  Louis  etc.  Ry.  Co.,  Ill  Mo.  173,  and  cases  cited. 

The  United  States  supreme  court,  in  discussing  the  *** 
Missouri  fencing  law  and  its  constitutionality  under  the 
police  power,  uses  this  emphatic  language:  "  In  few  instances 
could  the  power  be  more  wisely  or  beneficently  exercised 
than  in  compelling  railroad  corporations  to  inclose  their  roada 
with  fences  having  gates  at  crossings,  and  cattleguards.  The 
Bpeed  and  momentum  of  the  locomotive  render  such  protec- 
tion against  accident  in  thickly  settled  portions  of  the  country 
absolutely  essential.  The  omission  to  erect  and  maintain 
Buch  fences  and  cattleguards  in  the  face  of  the  law  would 
justly  be  deemed  gross  negligence":  Missouri  Pac.  Ry.  Co. 
y.  Humes,  115  U.  S.  522. 

Thus,  while  the  statute  only  imposes  upon  the  corporation, 
as  a  penalty  for  nonobservance  of  the  law,  double  damages 
for  animals  killed  or  injured,  the  duty  to  fence  is  made  obli- 
gatory. The  duty  is  absolute  and  unqualified,  and  is  reason- 
ably supposed  to  have  been  intended  for  the  protection  of  all 
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persons  upon  railroad  trains  who  are  exposed  to  danger  by 
such  obstructions,  whether  they  be  passengers  or  employees. 

The  right  of  a  passenger  to  recover  for  personal  injuries 
incurred  on  account  of  such  negligence  has  been  declared: 
Blair  v.  Milwaukee  etc.  R.  R.  Co.,  20  Wis.  254;  Fordyce  v. 
Jackson,  56  Ark.  597;  Gulf  etc.  Ry.  Co.  v.  Wilson,  79  Tex. 
371;  23  Am.  St.  Rep.  345.  And  also  of  a  parent  to  recover 
for  the  death  of  an  infant  child  who  wandered  upon  a  rail- 
road track  by  reason  of  a  defective  fence  and  was  struck  by 
a  train:  Keyser  v.  Chicago  etc.  Ry.  Co.,  56  Mich.  559;  56  Am. 
Rep.  405;  Stuettgen  v.  .Wisconsin  Cent.  R.  R.  Co.,  80  Wis.  498; 
Isabel  V.  Hannibal  etc.  R.  R.  Co.,  60  Mo.  484;  Singleton  v. 
Railroad,  7  Com.  B.,  N.  S.,  287;  Chicago  etc.  Ry.  Co.  v.  Grab- 
lin,  38  Neb.  90. 

We  are  of  the  opinion  that  a  right  of  action  also  accrues 
to  an  employee  engaged  upon  a  railroad  train  for  injuries 
received  without  his  own  fault,  by  reason  of  the  negligence 
of  the  corporation  in  failing  to  comply  with  the  fencing  stat- 
ute. It  has  so  been  held,  /**  under  a  similar  statute,  by  the 
New  York  court  of  appeals:  Donnegan  v.  Erhardt,  119  N.  Y. 
472. 

2.  It  is  said,  in  the  next  place,  that  the  defective  fence 
was  not  the  direct  and  proximate  cause  of  the  accident.  "  The 
proximate  cause  of  an  event  must  be  understood  to  be  that 
which,  in  a  natural  and  continuous  sequence,  unbroken  by 
any  new  cause,  produces  that  event,  and  without  which  that 
event  would  not  have  occurred.  Proximity  in  point  of  time 
or  space,  however,  is  no  part  of  the  definition.  That  is  of  no 
importance,  except  as  it  may  afford  evidence  for  or  against 
proximity  of  causation":  1  Shearman  and  Redfield  on  Neg- 
ligence, 4th  ed.,  sec.  26. 

Under  this  definition  there  can  be  no  doubt  that  negligence 
in  failing  to  keep  the  fence  in  repair  was  the  immediate  cause 
of  the  obstruction  of  the  track  which  in  a  natural  and  con- 
tinuous sequence  produced  the  derailment  of  the  engine  and 
consequent  injury.  Without  the  defective  fence  the  derail- 
ment and  injury  would  not  have  occurred.  The  negligence 
was  clearly  the  direct  cause  of  the  injury. 

3.  It  is  further  insisted  that  the  negligence  of  deceased  in 
disobeying  the  plain  and  positive  rule  of  defendant  which 
required  that  "freight  trains  must  be  under  control  when 
approaching  and  passing  through  all  stations,  and  be  pre- 
pared to  stop,  in  case  the  track  is  obstructed,"  was  also  a 
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proximate  cause  of  the  injury  which  directly  contributed 
thereto  and  which  prevents  a  recovery. 

It  may  be  admitted  that  deceased  was  acting  in  violation 
of  the  rules  of  defendant  at  the  time  the  engine  collided  with 
the  bull,  and  was,  in  consequence,  negligent,  but  we  are  un- 
able to  see  any  proximate  and  natural  connection  as  a  cause 
between  this  negligence  and  the  derailment  of  the  engine 
and  injury  and  death  of  plaintiffs  husband.  Mere  neg- 
ligence without  a  ****  resulting  damage  can  no  more  be 
pleaded  as  contributory  negligence  to  defeat  an  action  than 
it  can  be  charged  as  an  original  cause  of  action.  The  connec- 
tion as  a  producing  cause  must  be  made  to  appear  in  either 
case.  "It  must  appear,  in  order  to  defeat  the  right  of  action 
that,  but  for  the  plaintiff's  negligence  operating  as  an  eflficient 
cause  of  the  injury,  in  connection  with  the  fault  of  the  de- 
fendant, the  injury  would  not  have  happened ":  Beach  on 
Contributory  Negligence,  2d  ed.,  sec.  34. 

It  appears  impliedly  for  the  rule  itself,  and  directly  from 
the  testimony  of  the  superintendent  and  train-dispatcher  of 
defendant,  that  the  purpose  of  the  rule  was  to  avoid  collisions, 
obstructions,  and  misplaced  switches  at  stations.  It  appears 
further  that  the  collision,  which  resulted  in  the  derailment 
of  the  train,  occurred  near  a  thousand  feet  from  the  first 
switches  of  the  station  yards.  It  does  not  appear  that  the 
engine  could,  by  the  most  diligent  care,  have  been  held  under 
such  control  as  could  have  prevented  the  collision  after  the 
danger  appeared. 

But  it  is  said  that  the  derailment  did  not  occur  immedi- 
ately from  the  collision,  but  that  the  wheels  ran  safely  on 
the  ties  until  the  switch  was  reached,  the  distance  of  near  a 
thousand  feet,  and  the  engine  was  then  thrown  from  the 
track  by  reason  of  coming  into  the  switch  in  a  derailed  con- 
dition. We  do  not  see  how  this  circumstance  changes  or 
shifts  the  proximate  cause  of  the  accident  from  that  of  the 
collision  with  the  bull  to  that  of  the  violation  of  the  rule  in 
question,  or  how  the  disregard  of  the  rule  became  a  direct 
and  contributing  cause  of  the  injury.  There  was  no  inter- 
vening cause  between  the  collision  and  the  final  disaster, 
except  the  contact  with  the  switches,  which  there  is  no  pre- 
tense that  deceased  could  have  avoided.  We  can  speculate 
and  theorize  as  we  may  as  to  what  course  of  ***  conduct 
might  have  avoided  the  disaster,  but  the  fact  remains  that 
the  direct  cause  was  the  obstruction  of  the  track,  which  waa 
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brought  about  by  the  negligence  of  defendant  and  the  con- 
sequences of  which  could  not  have  been  avoided  by  any 
degree  of  care  deceased  could  have  exercised.  What  might 
have  been  the  result  had  the  rule  been  observed  is  mere 
speculation. 

Again,  it  is  argued  that  deceased  was  negligent  in  remain- 
ing on  the  engine,  while  running  a  thousand  feet  with  two 
wheels  ofif  the  rails.  This  contention  is  untenable  for  two 
reasons:  1.  Because  it  does  not  appear  from  the  evidence 
that  the  course  adopted  by  deceased  was  not  the  safest  and 
most  prudent  in  the  circumstances;  and  2.  When  suddenly 
exposed  to  great  and  imminent  danger  he  was  not  expected 
to  act  with  that  degree  of  prudence  and  wisdom  which  would 
otherwise  have  been  required  of  him. 

The  evidence  shows  that  deceased,  as  soon  as  he  had  re- 
versed his  engine,  sounded  the  alarm,  and  put  on  the  air- 
brakes, got  out  of  the  cab  onto  the  running-board  and  steam- 
chest,  where  he  remained  until  the  engine  was  overturned. 
According  to  the  evidence,  he  thus  assumed  the  safest  posi- 
tion he  could  have  taken.  The  evidence  further  shows  that, 
when  an  engine  is  running  rapidly  with  two  of  its  wheels  off 
the  rails,  and  jumping  from  tie  to  tie,  it  pitches  and  jars  to 
such  a  degree  that  it  is  exceedingly  diflicult  and  dangerous 
to  jump  therefrom.  One  witness,  an  engineer,  in  testifying 
as  to  his  own  experience  in  riding  an  engine  under  similar 
circumstances,  stated:  "It  was  impossible  to  jump.  The  jar 
of  the  engine  riding  the  ties  was  such  that  a  man  had  no  con- 
trol of  himself.  If  he  jumped  he  would  fall  under.  He  would 
have  no  use  of  his  limbs  at  all.  I  could  not  gather  for  a 
spring." 

With  this  evidence  we  could  not  say  that  deceased  was 
negligent  in  remaining  on  the  engine.  Nor  can  we  ***  say, 
in  the  circumstances,  that  he  would  have  been  chargeable 
with  negligence,  though  he  did  not  adopt  the  safest  and  best 
course  to  avoid  injury:  Adama  v.  Hannibal  etc.  R.  R.  Co.,  74 
Mo.  553;  41  Am.  Rep.  333;  Siegrist  v.  Amot,  86  Mo.  238;  66 
Am.  Rep.  424. 

This  disposes  of  the  questions  raised  on  the  demurrer  to 
the  evidence,  as  well  as  to  complaints  made  to  the  rulings  of 
the  court  in  giving  and  refusing  certain  instructions. 

6.  Complaint  is  made  to  the  refusal  of  the  court  to  give  the 
following  instruction  requested  by  defendant:  "The  jury  are 
instructed  that,  if  the  defect  or  bad  condition  of  the  fence, 
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whereby  the  bull  came  upon  the  track,  was  known  to  Dick- 
«on  as  well  as  to  the  company,  there  can  be  no  recovery  ia 
this  case  unless  the  evidence  shows,  and  the  jury  believe,  that 
Dickson  notified  the  company  of  such  defect  in  the  fence,  and 
was  induced  to  remain  in  the  company's  employment  by  its 
promise  that  the  fences  should  be  repaired." 

The  instruction  evidently  intended  to  inform  the  jury  as  to 
the  risks  deceased  assumed,  in  case  he  knew  of  the  defective 
fence  and  continued  to  run  trains  over  the  road  without  objec- 
tion. But  we  think  the  instruction,  as  asked,  was  mislead- 
ing and  did  not  properly  declare  the  law,  in  that  it  required 
the  jury  to  find,  as  a  fact,  that  the  defect  in  the  fence  was 
known  to  deceased  '*  as  well  as  to  the  company."  The  lan- 
guage is  susceptible  of  the  interpretation  that  deceased  was 
under  the  same  obligation  to  inspect  and  ascertain  existing 
■defects  as  was  required  of  the  corporation.  There  was  no 
positive  proof  that  either  Dickson  or  defendant  had  actual 
knowledge  of  the  defects.  It  was  the  duty  of  the  defendant 
to  use  reasonable  care,  by  proper  inspection,  to  ascertain 
whether  defects  existed.  This  duty,  from  the  situation  of 
the  fence  with  respect  to  the  track  and  from  the  nature  of 
the  employment  **'  and  duty  of  an  engineer,  could  not  justly 
have  been  required  of  deceased.  A  proper  and  careful  dis- 
charge of  his  duty  required  constant  watchfulness  of  the  ma- 
-chinery  he  was  operating,  and  of  the  track  before  him,  and 
the  rapidity  of  his  movement  made  it  impossible  to  examine 
into  the  condition  of  fencing  fifty  feet  away,  though  he  had 
tiuie  and  opportunity  to  do  it. 

We  think  deceased  could  not  have  been  chargeable  with 
notice  of  the  defect,  unless  it  had  been  shown  that  such 
defects  were  so  common  and  apparent  that  they  could  not 
have  escaped  his  observation  while  properly  attending  to  his 
business.  It  could  not  be  said  of  him,  as  of  the  master,  that 
he  would  be  chargeable  with  knowledge,  if  he  could  have 
known  by  the  exercise  of  due- care.  Before  he  can  be  charged 
with  having  assumed  risks  of  injury  from  defects  in  fences  it 
was  necessary  to  have  shown  that  he  had  knowledge  of  them; 
but  knowledge  may  have  been  inferred  by  the  jury,  from  the 
nature  of  the  defects  and  the  opportunity  for  observation. 

The  instruction,  as  asked,  was  improper,  and  the  court  was 
not  required,  as  in  criminal  cases,  to  correct  it,  or  give  a 
proper  one  on  the  question  intended  to  be  covered. 

No  error  being  shown,  the  judgment  is  affirmed. 

All  concur. 
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Masteb  and  Servant — Place  to  Work.— A  master  is  bound  to  furnish 
hit  servants  a  reasonably  safe  place  in  which  to  work:  See  note  to  Eltedge 
▼.  National  City  etc  Ry.  Go.,  38  Am.  St.  Rep.  296;  Libby  v.  Scherman,  146 
UL  540;  37  Am.  St  Rep.  191.  This  rule  applies  to  a  railroad  company: 
Hiigon  V.  Toledo  etc  Ry.  Co.,  97  Mich.  265;  37  Am.  St.  Rep.  336. 

Nkqlioencb. — Pboximate  Cause  is  one  which  in  actual  sequence,  andis- 
turbcd  by  any  independent  cause,  produces  the  result  complained  of:  Behl- 
ing  V.  Southmat  etc  Linen,  160  Pa.  St.  359;  40  Am.  St  Rep.  724.  It  must 
be  that  causa  without  which  the  result  would  not  have  occurred:  Western 
Railway  v.  MtUch,  97  Ala.  194;  38  Am.  St  Rep.  179.  It  is  the  efficient 
cause — the  one  that  necessarily  sets  the  other  causes  in  operation.  Causes 
that  are  merely  incidental,  or  instruments  of  a  superior  or  controlling 
agency,  are  not  the  proximate  causes,  though  they  may  be  nearer  in  time 
and  more  immediate  to  the  result:  Pennsylvania  Co.  v.  Congdon,  134  Ind. 
226;  39  Am.  St  Rep.  251.  To  hold  a  party  liable  for  negligence  there 
must  be  a  causal  connection  between  the  injury  and  the  negligence,  and 
such  causal  connection  must  be  uninterrupted  by  the  interposition  of  any 
independent  human  agency:  Curtin  v.  Somerset,  140  Pa.  St  70;  23  Am.  St 
Rep.  220;  Bunting  v.  Hogsett,  139  Pa.  St  363;  23  Am.  St  Rep.  192.  The 
test  by  which  the  line  is  to  be  drawn  between  proximate  and  remote  cause 
is  whether  or  not  the  facts  constitute  a  continuous  succession  of  events,  so 
linked  together  that  they  become  a  natural  whole,  or  whether  the  chain  of 
events  is  so  broken  that  they  become  independent,  and  the  final  result  can- 
not be  said  to  be  the  natural  ami  probable  consequence  of  the  negligence. 
In  the  first  instance  liability  attaches;  in  the  latter  it  does  not:  Haverly  v. 
State  Line  etc  R.  R.  Co.,  135  Pa.  St  50;  20  Am.  St  Rep.  848.  The  injury 
must  be  the  natural  and  probable  consequence  of  the  negligence.  Tha 
immediate,  and  not  the  remote,  cause  of  injury  is  to  be  considered,  and  thia 
rule  is  not  to  be  controlled  by  time  or  distance,  but  by  the  succession  of 
events:  West  Mahonoy  Township  v.  Watson,  116  Pa.  St  344;  2  Am.  St  Rep. 
604.  The  subject  of  proximate  and  remote  cause  is  discussed  at  length  in 
a  monographic  note  to  Oilson  v.  Delaware  etc  Canal  Co.,  36  Am.  St  Rep. 
807-861. 

Negligence — Sudden  Dangkr. — The  law  does  not  require  that  one  who 
is  surprised  and  confused  by  a  sudden  danger  should  act  according  to  any 
fixed  rule:  Note  to  SL  Louis  etc  Ry.  Co.  v.  Murray,  29  Am.  St  Rep.  39. 

Negligence — Railroads — High  Rate  of  Spkkd.  — The  general  rule  is 
that  negligence  cannot  be  inferred  from  the  rate  of  speed  alone  at  which 
railway  trains  are  run:  Note  to  McDonald  v.  International  etc  Ry  Co.,  40 
Am.  St  Rep.  817. 
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Conflict  o»  Laws — Law  or  Performance — Law  or  Remedt.— Matte™ 
bearing  upon  the  execution,  the  interpretation,  and  the  ralidity  of  a 
contract  are  determined  by  the  law  of  the  place  of  its  execution.  Mat* 
ters  connected  with  its  performance  are  regulated  by  the  law  prevailing 
at  the  place  of  performance.  Mutters  respecting  the  remedy,  such  aa 
bringing  of  suits,  admissibility  of  evidence,  and  statutes  of  limitation, 
depend  upon  the  law  of  the  place  where  the  suit  is  brought. 

Conflict  of  Laws— Suit  by  Nonresident  Against  Married  Woman — 
Remedy — Lex  Fori. — A  nonresident  creditor  suing  a  married  woman 
in  this  state  is  entitled  to  such  remedies  only  as  are  afforded  by  the  kv 
fori.  Prior  to  the  Missouri  revision  of  18S9  a  married  woman  was 
not  subject,  in  that  state,  to  the  process  of  attachment.  Hence,  a  non- 
resident creditor  could  not  proceed  against  her  by  attachment  for  a  debt 
contracted  by  her  in  another  state  prior  to  that  time.  ^ 

Lewis  &  Ramsay^  for  the  appellant. 

Hunt  &  Bailey,  for  the  respondents. 

*®'  Gantt,  p.  J.  This  record  presents  this  case.  At  the 
time  of  the  transactions  involved  a  married  woman  in  Mis- 
souri was  incompetent  to  make  a  valid  contract  at  law.  At 
that  time,  however,  she  was  authorized  by  the  laws  of  Dakota 
to  contract  as  a.  feme  sole,  and  sue  and  be  sued  as  such. 

Mrs.  Buck,  the  wife  of  0.  W.  Buck,  became  the  purchaser 
of  a  city  lot  in  Tarkio,  Missouri,  and  held  a  bond  for  title 
from  Perkins,  the  owner,  until  a  balance  of  the  purchase 
money  should  be  paid. 

Under  the  firm  name  of  0.  W.  Buck  &  Co.,  Mrs.  Buck 
and  her  husband  became  indebted  in  Dakota,  and  the  inter- 
est of  herself  and  her  husband  in  ^^^  said  lot  was  attached 
for  said  debt  in  an  action  commenced  in  the  circuit  court 
of  Atchison  county,  Missouri.  After  this  attachment  was 
levied  on  the  lot  Mrs.  Buck  sold  the  lot  to  Thompson  & 
Trout,  who  afterward  paid  the  balance  of  the  purchase  money 
to  Perkins,  and  received  a  warranty  deed  from  Perkins,  which 
was  recorded. 

That  a  married  woman  was  not  subject  to  a  suit  by  attach- 
ment in  Missouri  prior  to  18S9  was  decided  by  this  court  in 
Gage  v.  Gates,  62  Mo.  412,  and  that  a  judgment  obtained 
against  her  in  such  a  proceeding  was  a  nullity  was  repeated 
in  Lincoln  v.  Rowe,  64  Mo.  138,  and  that  she  could  not  be 
sued  as  a  member  of  a  mercantile  firm  at  law  was  also  set- 
tled in  Weil  V  Simmons,  66  Mo.  617. 
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From  these  and  many  other  decisions  it  would  appear  that 
no  resident  creditor  could  proceed  by  an  attachment  at  law 
against  a  married  woman  in  this  state,  for  a  debt  contracted 
in  this  state,  and  this  record  presents  the  question  whether 
our  laws  will  give  nonresident  creditors  remedies  to  collect 
their  claims  against  a  married  woman  in  this  state  which  we 
uniformly  deny  to  our  own  citizens. 

The  supreme  court  of  the  United  States,  in  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406,  sums  up  the  general  principle 
in  a  few  words:  "  Matters  bearing  upon  the  execution,  the 
interpretation,  and  the  validity  of  a  contract  are  determined 
by  the  law  of  the  place  where  the  contract  is  made.  Matters 
connected  with  its  performance  are  regulated  by  the  law  pre- 
vailing at  the  place  of  performance.  Matters  respecting  the 
remedy,  such  as  bringing  of  suits,  admissibility  of  evidence, 
statutes  of  limitation,  depend  upon  the  law  of  the  place  where 
the  suit  is  brought." 

So  that  while  we  concede  that,  by  the  laws  of  Dakota,  Mrs. 
Buck  could  enter  into  a  contract  of  *®*  partnership  with  her 
husband  and  become  bound  for  the  debts  of  that  partnership, 
the  question  remains.  When  the  creditors  sue  lier  in  this 
state,  are  they  bound  to  take  such  remedies,  and  such  only,  as 
our  laws  offer  against  a  married  woman,  for  such  she  remains, 
notwithstanding  her  capacity  to  contract  and  sue  and  be 
sued,  or  are  we  bound  to  treat  her  as  a  single  person?  Judge 
Story,  in  his  treatise  on  the  Conflict  of  Laws,  eighth  edition, 
section  556,  says:  "  Having  stated  these  general  principles  in 
relation  to  jurisdiction  (the  result  of  which  is  that  no  nation 
can  rightfully  claim  to  exercise  it,  except  as  to  persons  and 
property  within  its  own  domains),  we  are  next  led  to  the 
consideration  of  the  question,  in  what  manner  suits  arising 
from  foreign  causes  are  to  be  instituted  and  proceedings  to 
be  had  until  the  final  judgment.  Are  they  to  be  according 
to  the  law  of  the  place  where  the  parties,  or  either  of  them, 
live?  Or  are  they  to  be  according  to  the  modes  of  proceed- 
ing and  forms  of  suit  prescribed  by  the  laws  of  the  place 
where  the  suits  are  brought  ?  Fortunately  here  there  is 
scarcely  any  ground  left  open  for  controversy,  either  at  the 
common  law  or  in  the  opinions  of  foreign  jurists,  or  in  the 
actual  practice  of  nations.  It  is  universally  admitted  and 
established  that  the  forms  of  remedies  and  modes  of  proceed- 
ing and  the  execution  of  judgments  are  to  be  regulated  solely 
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and  exclusively  by  the  laws  of  the  place  where  the  action  is 
instituted,  or  ...  .  according  to  the  lex  fori." 

This  principle  has  been  illustrated  in  many  ways.  Thus 
in  Williams  v.  Haines,  27  Iowa,  251,  1  Am.  Rep.  268,  the 
supreme  court  of  Iowa,  in  an  opinion  of  Chief  Justice  Dil- 
lon, held,  in  an  action  on  a  sealed  instrument  executed 
in  Maryland  that,  altliough,  by  the  laws  of  Maryland,  the 
consideration  could  not  be  inquired  into,  yet,  as  the  Iowa 
statutes  provided  that  "the  want  or  failure  in  *®'  whole 
or  in  part  of  the  consideration  of  a  written  contract  might  be 
shown  as  a  defense,"  and  "  the  addition  of  a  private  seal 
....  should  not  affect  its  character  in  any  respect,"  the 
consideration  could  be  impeached  in  an  action  in  Iowa.  Said 
tlie  court:  "  The  plaintiff  must  take  such  remedy  as  our  laws 
afford  him.  He  has  not  a  vested  right  in  the  courts  of  other 
states  to  all  the  common-law  incident  of  contracts,  provided 
the  obligation  of  the  contract  be  not  impaired."  The  courts 
of  Iowa  "  must  administer  its  own  laws  and  not  those  of  other 
states."  In  Mathuson  v.  Crawford,  4  McLean,  540,  judgment 
was  rendered  in  Indiana  on  a  note  executed  in  Ohio.  The 
laws  of  Indiana  required  an  appraisement  of  lands  before  a 
sale  on  execution,  and  that  no  lands  should  be  sold  for  less 
than  one-half  of  their  appraised  value,  but  the  sheriff  sold 
without  regard  to  the  valuation  laws.  The  question  was, 
whether  the  sale  was  void  for  failure  to  comply  with  the  Indi- 
ana law.  The  contention  was  that,  as  the  contract  was  made 
in  Ohio,  its  laws  should  control  and  not  those  of  Indiana. 
Discussing  the  proposition  that  the  remedy  existing  in  the 
state  where  the  contract  was  made  constituted  an  essential 
part  of  it,  Mr.  Justice  McLean  said:  "It  is  impracticable  and 

cannot  be  enforced In  the  present  case  the  laws  of 

Ohio  cannot  be  recognized  in  Indiana,  in  giving  a  different 
remedy  from  the  existing  laws  here.  No  difficulties  arise  in 
giving  effect,  in  any  state,  to  what  is  properly  called  the  law 
of  the  contract,  in  contradistinction  to  the  law  of  the  remedy. 
In  the  case  before  us  the  note  was  given  to  a  firm  in  Cincin- 
nati, and  payment  was  to  be  made  there.  We  look  to  Ohio 
for  the  rate  of  interest,  ....  demand  ....  and  protest 
and  notice  required  by  law  of  Ohio.  But,  ****  as  the  remedy 
has  been  sought  in  Indiana,  the  laws  of  Indiana  must  gov- 
ern," as  to  the  execution  and  sale. 

So  in  Mineral  Point  R.  R.  Co.  v.  Barron,  83  111.  365,  a  gar- 
nishee proceeding  was  commenced  against  the  company  in 
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Illinois  to  recover  wages  due  Barron.  The  company  answered 
it  owed  Barron  forty  dollars,  but  set  up  that  Barron  was  a 
resident  of  Wisconsin  and  the  head  of  a  family,  and  that  by 
the  laws  of  Wisconsin  such  wages  were  exempt.  It  was 
urged  that,  as  Barron  was  a  resident  of  Wisconsin  and  the 
debt  was  contracted  in  that  state,  the  exemption  laws  of 
Wisconsin  should  control;  but  the  supreme  court  of  Illinois 
held  that  this  law  merely  affected  the  remedy  when  an  action 
should  be  brought  in  Wisconsin  and  could  not  be  invoked  in 
Illinois,  saying:  "The  remedy  must  be  governed  by  the  laws 
of  the  state  where  the  action  is  instituted." 

And  in  Burchard  v.  Dunbar,  82  111.  450,  25  Am.  Rep.  334,  a 
married  woman  signed  the  note  of  her  husband  in  New  York 
and  bound  her  separate  estate  by  an  express  agreement  to  that 
effect.  It  had  previously  been  ruled  that  upon  this  equitable 
charge  the  laws  of  New  York  permitted  a  judgment  at  law, 
without  indicating  any  property  out  of  which  it  was  to  be  sat- 
isfied: Corn  Exchange  Ins.  Co.  v.  Babcock,  42  N.  Y.  613;  1  Am. 
Rep.  601.  An  action  was  brought  on  this  note  in  IlJinois,  and 
the  circuit  court  held,  on  the  authority  of  the  New  York  de- 
cision last  cited,  that  the  note  was  valid  and  binding  at  law  in 
New  York,  and  that  it  could  be  enforced  as  such  in  Illinois,  but 
the  supreme  court  of  Illinois  held  that  it  did  not  follow  that, 
because  the  remedy  was  an  action  at  law  in  New  York,  it 
would  be  the  same  in  Illinois,  Judge  Scholfield  saying:  'But 
the  law  of  the  remedy  is  no  part  of  the  contract':  Wood  v. 
Child,  20  111.  209.  '  When  the  question  is  settled  that  the  con- 
tract of  the  parties  is  legal,  and  what  is  the  true  interpreta- 
tion of  the  language  employed  by  the  parties  in  framing  it,  the 
^^"^  lex  loci  ceases  its  functions,  and  the  lex  fori  steps  in  and 
determines  the  time,  the  mode,  and  the  extent  of  the  rem- 
edy': Sherman  v.  Gassett,  4  Gilm.  581;  Chenot  v.  Lefevre,  3 
Gilm.  643. 

"  That  appellant  charged  her  separate  estate  with  the  pay- 
ment of  the  amount  of  the  note,  by  the  law  of  New  York,  is 

beyond    question But   this  is  in  equity  only;    and, 

although  by  our  present  statutes  ....  married  women  may 
sue  and  be  sued,  either  with  or  without  joining  their  hus- 
bands, and  defend  without  regard  to  whether  the  husband 
shall  defend  or  not,  and  judgments  may  be  recovered  against 
them,  ....  we  still  preserve  the  distinction  between  nctions 
at  law  and  suits  in  equity;  and  there  is  no  authority  [in  Illi- 
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nois]  for  suing  and  obtaining  judgments  against  them  ia 
actions  at  law  on  purely  equitable  liabilities." 

It  will  be  observed  that,  though  the  wife's  contract  was  a 
binding  obligation  and  she  could  be  sued  at  law  by  the  lex 
loci,  and,  although,  by  the  laws  of  the  forum,  she  could  be 
sued  with  or  without  joining  her  husband,  still  the  plaintiff 
was  given  such  remedy  only,  to  wit,  a  suit  in  equity,  as  the 
law  of  the  forum  afforded  in  such  a  case,  irrespective  of  the 
lex  loci. 

In  the  case  at  bar  it  is  argued  that,  had  her  undertaking 
in  New  York  been  good  at  law,  she  could  have  been  sued  at 
law  in  Illinois;  so  she  could,  but  it  would  have  been  so  be- 
cause the  law  of  the  forum  gave  that  right;  but,  as  we  have 
Been,  the  law  of  Missouri  denied  the  right  to  attach  a  mar- 
ried woman  prior  to  the  revision  of  1889. 

In  Milliken  v.  Pratt,  125  Mass.  374,  28  Am.  Rep.  241,  the 
question  was  whether  a  contract  made  in  Maine  by  a  married 
woman  domiciled  in  Massachusetts,  which  a  married  woman 
was  not  at  the  time  capable  of  making  under  the  laws  of  Mass- 
achusetts, but  was  then  allowed  by  the  ****  law  of  Maine,  and 
which  she  could  lawfully  make  in  Massachusetts,  at  the  time 
of  the  suit,  could  be  enforced  in  the  courts  of  Massachusetts. 
And  the  supreme  court  of  Massachusetts  answered  in  the 
affirmative,  placing  the  decision,  however,  on  the  comity  of 
states  and  that  the  contract,  in  view  of  the  subsequent  en- 
abling act  of  Massachusetts,  was  not  contrary  to  the  policy 
of  that  state. 

As  the  contract  was  valid  by  the  lex  loci  and  as  the  lex  fori 
afforded  a  remedy  at  the  commencement  of  the  suit  there 
would  seem  to  be  no  doubt  of  the  soundness  of  that  decision; 
but  if  the  law  of  Massachusetts  had  up  to  that  time  regarded 
the  contracts  of  married  women  as  utterly  void  at  law,  and 
had  not  permitted  them  to  sue  or  to  be  sued,  it  would  seem 
a  different  conclusion  would  have  been  attained,  judging 
from  the  intimation  of  the  distinguished  jurist,  Mr.  Justice 
Gray,  that  it  was  possible  "  that  in  a  state  where  a  common 
law  prevailed  in  full  force  by  which  a  married  woman  was 
deemed  incapable  of  binding  herself  by  any  contract  what- 
ever it  might  be  inferred  that  such  an  utter  incapacity,  last- 
ing throughout  the  joint  lives  of  husband  and  wife,  must  be 
considered  as  so  fixed  by  the  settled  policy  of  the  state,  for 
the  protection  of  its  own  citizens,  that  it  could  not  be  held  by 
the  courts  of  that  state  to  yield  to  the  law  of  another  state  ia 
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which  she  might  undertake  to  contract,**  The  case  supposed 
by  Judge  Gray  is  this  case  in  fact. 

By  the  law  of  this  state  Mrs.  Buck's  contract  would  have 
been  absolutely  void  at  law  and  no  action  could  have  been 
maintained  thereon  in  our  courts,  and  such  was  the  long 
established  policy  of  this  state,  and,  unlike  Massachusetts, 
she  had  not  relaxed  this  rule  prior  to  and  at  the  time  this 
attachment  was  levied. 

Is  this  state  required,  out  of  a  spirit  of  comity,  to  award  a 
nonresident  a  remedy  at  war  with  her  own  **•  policy,  and 
one  which  she  constantly  denied  to  her  own  citizens?  The 
supreme  court  of  Rhode  Island,  in  Hayden  v.  Stone,  13  R.  I. 
106,  answered  in  the  negative.  That  the  law  of  the  forum 
governs  as  to  remedies  in  the  enforcement  of  contracts,  see, 
also,  Pickering  v.  Fish,  6  Vt.  102;  Commercial  Nat.  Bank  v. 
Chicago  etc.  Ry.  Co.,  45  Wis.  172;  Leiber  v.  Union  Pac.  Ry. 
Co.y  49  Iowa,  688;  Denny  v.  Faulkner,  22  Kan.  89;  Green  v. 
Van  Buskirk,  5  Wall.  307;  Wharton  on  Conflict  of  Laws,  sec. 
121;  Bank  oj  United  States  v.  Donnally,  8  Pet.  362;  Laird  y. 
Hodges,  26  Ark.  356. 

A  case  very  similar  to  this  arose  in  Illinois.  An  action  at 
law  was  brought  against  a  married  woman.  She  pleaded 
coverture  at  the  time  of  making  the  contract  and  the  com- 
mencement of  the  action.  Reply,  contract  good  by  the  laws 
of  Iowa  where  it  was  made  and  a  liability  to  suit  as  a  jeme 
sole  in  that  state.  Discussing  the  sufficiency  of  this  reply 
the  supreme  court  of  Illinois  said:  "A  party  seeking  to  enforce 
a  contract  valid  by  the  laws  of  another  state  must  avail  of 

the  remedy  provided  by  our  laws That  part  of  the 

replications  which  alleges  that,  by  the  laws  of  the  state  of 
Iowa,  a  married  woman  could  be  sued  alone  on  contracts 
concerning  her  separate  property  did  present  an  immaterial 
issue,"  but,  because  by  the  laws  of  Illinois  she  could  be  sued 
alone,  it  was  held  that  enough  remained  to  make  a  good 
replication:  Halley  v.  Ball,  66  111.  250. 

A  different  conclusion  was  reached  in  Robinson  v.  Queen, 
87  Tenn.  445;  10  Am.  St.  Rep.  690.  Although  the  court 
recognized  the  rule  already  stated  in  these  words:  "Under 
this  rule  we  act  in  requiring  the  husband  to  be  a  party 
defendant  with  the  wife,  as  was  done  in  the  case  at  bar. 
While  under  the  laws  of  Kentucky  this  married  woman  has 
had  her  disabilities  removed,  and  can  contract,  sue,  and  be 
cued  as  a  feme  sole,  we  recognize  and  enforce  in  this  state 
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[Tennessee]  so  much  of  the  foreign  law  as  *®®  determines 
and  fixes  her  liability,  in  other  words  the  law  of  the  contract; 
but,  in  enforcing  such  liability  in  the  courts  of  this  state,  if 
she  is  plaintiff,  she  must  sue  by  next  friend  or  with  her  hus- 
band, and,  as  defendant,  her  husband  must  be  joined  with 
her  as  a  party." 

In  other  words,  her  status  as  a  married  woman  by  the  laws 
of  Tennessee  still  reaiained,  and  the  remedies  there  given 
against  a  married  woman  controlled.  That  was  a  proceed- 
ing in  a  chancery  court,  and  we  are  not  sufficiently  advised 
of  the  practice  in  that  state  to  draw  any  conclusion  as  to  its 
persuasiveness  as  an  authority  for  the  practice  here  invoked. 
The  general  principle  announced  is  in  harmony  with  the  rule 
heretofore  deduced. 

In  Gibson  v.  Suhlett,  82  Ky.  596,  the  supreme  court  of  Ken- 
tuck}'  held  a  married  woman  personally  liable  in  Kentucky 
on  a  note  executed  in  Louisiana,  although,  if  she  had  made 
the  note  in  Kentucky,  her  promise  would  have  been  void. 
The  reasons  for  this  decision  are  tersely  stated  by  the  court. 
They  say:  "And  if,  by  the  law  of  the  place  of  the  domicile  of 
the  husband,  a  married  woman  has  the  capacity  to  sue,  or  to 
make  a  contract,  or  to  ratify  an  act,  her  acts  so  done  will  be 
held  valid  everywhere:  Story's  Conflict  of  Laws,  sec.  66  a. 
If,  then,  tlie  contract  is  to  be  held  valid  and  binding  here, 
because  it  is  so  in  the  state  where  it  was  made,  it  would  seem 
to  reasonably  follow  that  her  property  here  should  be  sub- 
ject. For,  to  hold  that  a  valid  and  binding  contract  is  not 
enforceable  at  any  time,  nor  in  any  manner,  is  absurd,"  and 
the  court  consequently  held,  "  that  the  remedy  provided  for 
the  satisfaction  of  judgments  [in  Kentucky]  should  be  ap- 
plied as  though  the  judgment  was  against  o.  feme  sole." 

Entertaining,  as  we  do,  the  highest  respect  for  the  court 
that  decided  this  case,  we  do  not  think  its  reasoning  con- 
vincing in  that  case.  In  our  opinion,  it  has  ***  mingled  the 
"lex  loci  contractus"  with  the  ^*  lex  fori"  which  are  distinct  in 
their  nature  and  obligation,  and  treats  them  as  one.  We  do 
not  think  that  many  other  courts  have  gone  so  far.  The  rule 
which  recognizes  the  binding  force  of  the  contract  where 
made  has  never  gone  to  the  extent  of  attaching  to  it  the 
local  remedies  and  carrying  them  into  another  jurisdiction, 
but  it  is  left  to  each  nation  and  state  to  enforce  such  a  con- 
tract according  to  its  own  laws. 

As  already  said,  when  this  action  was  brought,  this  court 
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had,  by  uniform  decisions,  held  that  a  married  woman  could 
not  be  sued  by  attachment  in  actions  at  law  in  Missouri. 
No  such  remedy  was  available  in  our  courts  in  favor  of  resi- 
dent creditors.  Had  any  citizen  of  Missouri,  on  a  contract 
made  or  to  be  performed  in  this  state,  proceeded  by  attach- 
ment at  law  against  this  real  estate  no  lien  would  have  been 
created,  and  no  valid  judgment  could  have  been  rendered 
against  Mrs.  Buck,  and  no  purchaser  for  value  would  have 
been  affected,  but,  if  plaintiff's  contention  is  true,  the  fact 
that  this  claim  originated  in  Dakota  has  changed  all  this, 
and  his  attachment  is  as  valid  as  if  Mrs.  Buck  was  a  single 
woman.  But  Mrs.  Buck  is  still  a  married  woman,  and  there 
was  no  such  exception  in  our  code  of  procedure  in  favor  of 
contracts  executed  beyond  our  borders  when  this  suit  was 
brought,  and  an  attempt  to  enforce  such  a  distinction  out  of 
a  spirit  of  comity  would  create  endless  confusion.  A  pur- 
chaser's rights  ouglit  not  to  depend  upon  the  accidental  cir- 
cumstance of  the  place  of  the  execution  of  the  contract  upon 
which  the  judgment  is  based. 

Our  courts  administer  justice  without  distinction,  accord- 
ing to  the  modes  prescribed  by  the  state,  and  those  who  seek 
them  must  take  such  remedies  as  are  prescribed. 

***  An  infant's  contract  maybe  good  in  Illinois,  but,  if  he 
is  sued  in  Missouri,  he  is  proceeded  against  as  an  infant  by 
next  friend  or  guardian.  His  status  for  the  purposes  of  the 
action  is  determined  by  our  laws  in  force  when  the  suit  ia 
brought. 

It  follows  that  the  circuit  court  properly  held  that  the 
proceedings  by  attachment  against  Mrs.  Buck  were  void,  and 
hence  presented  no  obstacle  to  the  purchase  by  Trout  <k 
Thompson,  and  its  judgment  is  affirmed. 

Bdrqess,  J.,  concurs. 

Sherwood,  J.,  dissents.     

Sherwood,  J.,  dissented  in  this  case.  He  cited  varlotts  sections  of  Story  on 
Conflict  of  Laws,  Gibson  v.  SubleU,  82  Ky.  596,  Robimon  v.  Queen,  87  Tenn.  445, 
10  Am.  St.  Rep.  690,  Burchard  v.  Dunbar,  82  III.  450.  25  Am.  Rep.  334,  Hay- 
den  V.  Stone,  13  R  I.  106,  and  MilUken  v.  Pratt,  125  Mass.  374,  28  Am.  Rep. 
241,  which  authorities,  it  will  be  observed,  are  also  cited  in  the  majority  opin- 
ion; and  yet  he  concluded  that  Mrs.  Buck  could  be  sued  in  Missouri  as  a 
nonresident,  and  her  lands  attached  to  satisfy  a  judgment  debt,  thus  vio- 
lating that  principle  of  comity  by  which  courts  are  governed,  namely,  that 
they  will  not  allow  a  remedy  to  a  foreign  suitor  that  they  deny  to  their  own 
citizens.     He  made  the  poiut  that  Mrs.  Buck,  as  to  the  contracts  which 
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resulted  in  the  Dakota  judgments,  occupied  the  attitude  before  the  court 
of  a  feme  sole,  suable  as  such  in  every  point  and  particular  as  if  she  were 
discovert;  and  that  the  laws  of  Missouri,  which  did  not  admit  a  recovery 
of  a  personal  judgment  against  a  /erne  covei-t  in  an  action  at  law,  were  not 
applicable,  and  not  intended  to  apply  to  such  a  case.  But  suppose  that 
Mrs.  Buck  was  a  feme  sole  before  the  Missouri  court,  and  wliich  may  be 
admitted  to  have  been  true,  she  still  occupied  the  same  status  as  any  other 
defendant  whose  contract  was  made  beyond  the  borders  of  Missouri.  His 
honor  agreed  with  the  majority  of  the  court  that  the  contract  was  to  be 
construed  according  to  the  lex  loci  coutraclus,  and  that  the  lex  jori  should 
apply  as  to  the  remedy;  but,  he  added,  "the  lex  fan  applies  tlie  remedy 
in  accordance  with  the  legal  status  of  the  party  sued,  as  previously  deter- 
mined by  the  law  of  the  place  of  the  contract."  If  he  meant  by  this  that 
the  courts  of  one  state  will,  in  enforcing  contracts  made  in  another,  adopt 
and  enforce  the  remedies  of  the  latter,  it  is  clearly  error,  as  courts  do  not 
enforce  any  kind  of  a  contract  according  to  foreign  remedies.  Suits  aris- 
ing from  foreign  causes  are  to  be  instituted,  and  proceedings  had,  until 
the  final  judgment,  according  to  the  modes  of  proceeding  and  forms  of  suit 
prescribed  by  the  laws  of  the  place  where  the  suits  are  brought.  "The 
reasons  for  this  doctrine  are  so  obvious,"  says  Story  in  his  work  on  Conflict 
of  Laws,  eighth  edition,  section  557,  "  that  they  scarcely  require  any  illus- 
tration. The  business  of  the  administration  of  justice  by  any  nation  is,  in 
a  peculiar  and  emphatic  sense,  a  part  of  its  public  right  and  duty.  Each 
nation  is  at  liberty  to  adopt  such  forms,  aud  such  a  course  of  proceeding, 
as  best  comport  with  its  convenience  and  interests,  and  the  interests  of  its 
own  subjects,  for  whom  its  laws  are  particularly  designed.  The  dififerent 
kinds  of  remedies,  and  the  modes  of  proceeding  beat  adapted  to  enforce 
rights,  and  guard  against  wrongs  in  any  nation,  must  materially  depend 
upon  the  structure  of  its  own  jurisprudence.  What  would  be  well  adapted 
to  the  jurisprudence,  either  customary  or  positive,  of  one  nation  for  rights 
which  it  recognized,  or  for  duties  which  it  enforced,  or  for  wrongs  which 
it  redressed,  might  be  wholly  unfit  for  that  of  another  nation,  either  aa 
having  gross  defects,  or  steering  wide  of  the  appropriate  remedial  justice, 
A  nation  acknowledging  the  existence  of  peculiar  rights  and  privileges, 
either  personal  or  real,  such  as  seignioral  rights  or  trusts  in  the  realty, 
would  naturally  introduce  correspondent  remedies.  While  other  nations, 
in  which  such  rights  and  privileges  and  trusts  did  not  exist,  might  well 
dispense  with  the  formalities  which  they  might  require.  The  jurisprudence 
of  one  nation  may  be  very  refined  and  artificial,  with  a  multitude  of  intricate 
and  perplexed  proceedings;  that  of  another  may  be  rude,  uninformed,  and 
harsh,  consisting  of  an  undigested  mass  of  usages.  It  would  be  absolutely 
impracticable  to  apply  the  process  and  modes  of  proceeding  of  the  one 
nation  to  the  other.  Besides,  there  would  be  an  utter  confusion  in  all 
judicial  proceedings  by  attempting  to  ingraft  upon  the  remedies  of  one 
country  those  of  all  other  countries  whose  subjects  should  be  parties  or  be 
interested  therein.  No  tribunal  on  earth,  however  learned,  could  hope, 
by  any  degree  of  diligence,  to  master  the  laws  and  processes  and  remedies 
of  all  other  nations,  and  the  qualifications  and  limitations  properly  belong- 
ing thereto.  A  whole  life  might  be  passed  in  obtaining  little  more  than  a 
few  unconnected  elements;  and  litigation  would  thus  become  immeasurably 
complicated,  if  not  absolutely  interminable.  All  that  any  nation  can  there, 
fore  be  justly  required  to  do  is  to  open  its  own  tribunals  to  foreigners  in 
the  same  manner  and  to  the  same  extent  as  they  are  open  to  its  own  sul>« 
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jects,  and  to  give  them  the  same  redress,  as  to  rights  and  wrongs,  which 
it  deems  fit  to  acknowledge  in  its  own  municipal  codes  for  natives  and  real* 
dents":  Compare  Mathuson  v.  Crawford,  4  McLean,  540,  affirming  the  same 
principles.  In  addition  to  this,  hia  honor  starts  out  with  the  fact  that  the 
land  attached  was  situated  in  the  town  of  Tarkio,  Missouri,  but  says  uoth* 
ing  in  his  dissenting  opinion  about  the  lex  rei  aitce;  and  it  is  well  settled 
that  questions  relating  to  real  property  are  governed  by  the  law  of  the 
ntua:  See  note  infra.  It  seems  quite  plain  that  the  dissenting  judge  fell 
into  error,  and  that  the  majority  opinion  is  based  upon  sound  principles. 

A.ssKKTiNa  Against  a  Married  Woman  a  Liability  to  Which  Shb  is 
SoBJEcr  in  the  State  Where  It  was  Created,  but  not  in  the  Statb 
Where  She  is  Sijed. — It  is  obvious  that  the  question  of  enforcing  a  mar- 
ried woman's  obligation  in  a  foreign  jurisdiction  involves  questions  as  to 
the  conflict  of  laws.  Foreign  laws  having  no  extraterritorial  operation  are 
administered  in  a  spirit  of  comity;  but  that  comity  is,  and  ever  must  be, 
ancertain.  Many  great  writers  and  distinguished  judges  have  attempted 
to  define  and  fix  its  principles,  but  it  appears  to  have  been  an  effort  to  define 
and  fix  that  which  cannot,  in  the  nature  of  things,  be  defined  and  fixed. 
The  result  has  been  a  bewildering  conflict  of  decisions  which  cannot  be 
averted.  "Comity  of  nations  must  necessarily  depend,"  says  Porter,  J.,  in 
Saul  V.  His  Creditors,  8  Martin,  N.  S.,  678,  "on  a  variety  of  circumstances, 
which  cannot  be  reduced  within  any  certain  rule.  No  nation  will  suffer 
the  laws  of  another  to  interfere  with  her  own,  to  the  injury  of  her  citizens; 
and  whether  they  do  or  not  must  depend  on  the  condition  of  the  country  in 
which  the  foreign  law  is  sought  to  be  enforced,  the  particular  nature  of  her 
legislation,  her  policy,  and  the  character  cf  her  institutions."  He  also  said 
"that  in  the  conflict  of  laws  it  must  be  often  a  matter  of  doubt  which  should 
prevail,  and  that  whenever  that  doubt  does  exist  tlie  court  wliich  decides 
will  prefer  the  law  of  its  own  country  to  tiiat  of  the  stranger."  In  dealing 
with  cases  involving  a  conflict  of  law  the  courts  have,  however,  laid  down 
and  adhered  to  a  few  well-defined  general  principles,  which  serve  a  good 
purpose  in  helping  to  solve  complications  as  they  arise. 

Law  of  Place  of  Contract. — Thus,  it  is  well  settled  that  matters  bear* 
ing  upon  the  execution,  the  interpretation,  and  the  validity  of  a  contract 
are  determined  by  the  law  of  the  place  where  the  contract  is  made:  Fore- 
paugh  V.  Delaware  etc.  R.  R.  Co.,  128  Pa.  St.  217;  15  Am.  St.  Rep.  672, 
note;  Richardson  v.  De  Oiverville,  107  Mo.  422;  28  Am.  St.  Rep.  426,  and 
note;  Curnow  v.  Phoenix  Ins.  Co.,  37  S.  C.  406;  34  Am.  St.  Rep.  766, 
and  note;  Miller  v.  Wilson,  146  III.  523;  37  Am.  St.  Rep.  186,  and  note; 
CMna  MtU.  Ins.  Co.  v.  Force,  142  N.  Y.  90;  40  Ain.  St.  Rep.  576.  And  this 
rule  applies  to  the  contract  of  a  married  woman  when  it  is  sought  to  be 
enforced  in  a  state  outside  of  that  in  which  it  was  made;  the  principle  being 
that  if  a  contract  is  valid  where  it  is  made  it  is  valid  everywhere:  Robinson  v. 
Queen,  87  Tenn.  445;  10  Am.  St.  Rep.  690;  Bank  of  Louisiana  v.  Williams, 
46  Miss.  618;  12  Am.  Rep.  319;  Milliken  v.  Pratt,  125  Mass.  374;  28  Am, 
Rep.  241;  Holmes  v.  Reynolds,  55  Vt.  39;  Kell;/  v.  Davis,  23  La.  Ann.  773; 
Wright  V.  Remington,  41  N.  J.  L.  48;  32  Am.  Rep.  180;  Bond  v.  Cunimings, 
70  Me.  125;  Hochstadter  v.  Hays,  11  Col.  118;  Bell\.  Packard,  69  Me.  105; 
31  Am.  Rep.  251;  Taylor  v.  SMrp,  108  N.  C.  377;  Merriellea  v.  Stale 
Bank,  6  Tex.  Civ.  App.  483;  Withers  v.  Sparrow,  66  N.  C.  129,  138;  Nixon 
v.  Halley,  78  III.  61 1.  For  example,  a  woman  and  her  husband  were  dotn- 
iciled  in  New  York.      Ue  went  into  Connecticut,  where  she  signed  her 
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name  to  an  accommodation  note,  dated  and  payable  In  Connecticut  to  the 
order  of  a  firm  of  which  he  was  a  partner.  He  took  the  note  to  New  York, 
and  there  had  it  discounted,  and  received  the  money.  In  an  action  on  the 
note  the  question  was  whether  the  wife  was  liable.  The  laws  of  Connecti- 
cut did  not  authorize  a  married  woman  to  contract,  except  for  the  benefit 
of  herself,  her  family,  or  her  separate  or  joint  estate.  It  was  held  that  the 
note  had  no  inception  until  it  was  delivered  to  the  plaintiffs;  that  the  con- 
tract was  therefore  made  in  New  York,  and  was  governed  by  its  laws,  and 
not  by  those  of  Connecticut;  and  that  the  wife  was  liable  upon  the  note, 
although  she  would  not  have  been  had  the  contract  been  made  in  Connecti- 
cut. Both  domicile  and  place  of  contract  were  in  New  York:  Voigt  v. 
Brown,  42  Hnn,  394.  Again,  a  promissory  note  written  in  this  state,  but 
signed  in  another,  by  a  husband  and  wife  living  there,  and  returned  by 
mail  to  the  payee  in  this  state,  is  a  note  made  in  this  state,  and  is  to  be 
construed  by  the  laws  thereof.  Hence,  if  the  note  was  signed  by  the  wife  aa 
Burety  for  her  husband,  aod  the  laws  of  the  other  state  did  not  allow  her  to  so 
bind  herself  there,  the  note  is  to  be  construed  by  the  laws  of  this  state,  where 
they  authorize  her  to  contract  for  any  lawful  purpose:  Bell  v.  Packard,  69 
Me.  105;  31  Am.  Rep.  251.  It  is  true  that  in  the  two  illustrations  just  given 
the  wife  was  liable  in  the  jurisdiction  where  suit  was  brought,  but  such  a  co- 
incidence rarely  occurs,  where  acts  have  been  performed  by  her  iu  one  state 
and  suit  is  brought  against  her  in  another.  Ordinarily,  if  her  contract  is 
made  in  one  state  and  suit  is  brought  upon  it  in  the  same  state,  no  question 
as  to  conflict  of  laws  arises;  and  where  such  a  question  does  arise  the  action 
is  generally  brought  in  one  state  upon  her  contract  made  in  another  state. 
If  the  laws  of  another  state  authorize  a  married  woman  to  make  contracts, 
and  bind  herself  for  services  and  labor  performed,  at  her  request,  upon 
property  in  her  possession  there,  and  she  does  make  such  a  contract  there, 
it  may  be  enforced  against  her  in  this  state:  Nixon  v.  Hallei/,  78  111.  611. 
The  lex  domicilii  is  sometimes  to  be  considered  in  connection  with  the  lex  loci 
contractus  in  construing  the  effect  of  a  married  woman's  contract,  and,  so  far 
as  they  are  in  conflict,  the  law  of  the  place  of  the  contract  must  prevaiL 
Thus,  in  Pearl  v.  Hanshorough,  9  Humph.  426,  certain  slaves  were  given 
and  conveyed  by  a  father,  a  citizen  of  Tennessee,  in  consideration  of  natural 
love  and  affection  and  one  hundred  dollars,  to  his  married  daughter,  who 
with  her  husband  resided  in  Mississippi.  The  slaves  being  left  in  Tennes- 
see were  attached  there  by  creditors  of  the  husband  as  his  property.  There 
was  a  controversy  as  to  whether  the  transfer  was  a  gift  or  a  sale.  Under 
the  laws  of  Mississippi  the  wife  was  capable  of  taking  property  by  gift  or 
purchase  to  her  own  separate  use,  but  under  the  laws  of  Tennessee  she  waa 
incapable  of  contracting,  and  her  contracts  were  void.  It  was  held  that,  if 
the  conveyance  was  a  gift,  the  wife  took  free  from  the  claim  of  the  husband's 
creditors,  under  the  law  of  her  domicile;  that,  if  the  conveyance  was  a  sale, 
the  contract  being  made  in  Tennessee,  was  void  by  the  lex  loci  contractus; 
and  that,  in  either  event,  the  creilitors  of  the  husband  could  take  nothing. 
If  the  contract  is  invalid  where  it  is  made  it  is  of  course  invalid  everywhere. 
Thus,  a  married  woman  living  with  her  husband  in  New  Brunswick,  and 
having  no  separate  maintenance,  purchased  a  horse  of  the  husband,  and 
subsequently  moved  into  Maine  with  the  property,  where  the  horse  waa 
attached  as  the  property  of  the  husband.  As  the  law  of  New  Brunswick 
did  not  allow  the  wife,  under  such  circumstances,  to  acquire  title  to  per- 
sonal property  by  purchase  from  the  husband,  it  was  held  that  the  property 
was  legally  attached:  Bond  v.  Cummings,  70  Me.  125. 
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Placb  ot  PERFORMAycE. — ^It  Is  alao  well  estalilished  as  a  general  princi- 
ple, in  conflict  of  laws,  tliat  matters  connected  with  the  performance  of  a 
contract  are  regulated  by  the  law  prevailing  at  the  place  of  performance: 
Baum  V,  Birchall,  160  Pa.  St.  164;  30  Am.  St.  Uop.  797;  W aver ly  Nat.  Bank 
V.  IJall,  150  Pa.  St.  46G;  30  Am.  St.  Rep.  823,  and  note;  and  this  applies  to 
the  contracts  of  married  women.  While  the  lex  loci  contractus  generally 
governs  as  to  the  validity  and  constrnction  of  a  contract,  this  is  controlled 
by  an  agreement  between  the  parties  that  some  other  state  or  country  shall 
be  the  place  of  performance,  especially  where  such  agreement  is  made 
with  special  reference  to  the  laws  of  such  otlier  place:  Bank  of  Louisiana  v. 
Wiliuima,  46  Miss.  618;  12  Am.  Rep.  319.  Thus,  a  promissory  note  exe- 
cuted by  a  wife  as  surety  for  her*  husband,  in  a  state  where  she  resides, 
although  void  by  the  laws  of  that  state,  can  be  enforced  against  her  land  ia 
another  state,  if  she  contracted  with  reference  thereto  and  intended  to 
charge  it  with  the  debt:  Frierson  v,  Williams,  57  Miss.  451.  Not  only  the 
ciiaracter  of  an  instrument  as  a  contract,  but  the  chanicter  of  the  subject 
matter  is  sometimes  to  be  considered  in  construing  an  obligation  &a  to  place 
of  performance.  For  instance,  if  a  married  woman  signs  in  this  state  a 
bond  and  mortgage  for  the  purchase  price  of  real  estate  situated  in  another 
state,  and  delivery  is  made  in  the  latter  state,  thus  completiug  the  execu* 
tion  of  the  instruments,  and  the  papers  show  upon  their  face  that  they  are 
to  be  performed  in  the  other  state,  and  where  the  land  is  situated,  their 
validity,  nature,  obligation,  and  interpretation  must  be  governed  by  the  laws 
of  the  latter  state,  when  brought  in  question  here,  not  only  upon  the 
ground  that  the  latter  state  is  the  place  where  the  contract  was  made  and 
is  to  be  performed,  but  also  because  the  instruments  constitute  a  contract 
relating  to  real  property,  and  which  is  to  be  governed  by  the  lex  rei  sitae. 
And  if,  according  to  the  laws  of  that  state,  the  wife  is  personally  liable, 
notwithstanding  her  coverture,  the  courts,  in  passing  upon  the  matter  here, 
will  secure  to  her  the  advantages,  and  enforce  against  her  tlie  obligations, 
of  her  contract  in  accordance  with  the  laws  of  that  state,  notwithstanding 
her  disability  here:  Baum  v.  Birchall,  150  Pa.  St.  164;  30  Am.  St.  Rep.  797. 
The  law  of  the  place  of  performance  does  not  in  any  way  affect  the  capacity 
of  a  married  woman  to  contract  in  a  state  which  authorizes  her  to  make 
contracts.  Even  the  law  of  another  state  denying  to  her  the  capacity  to 
make  a  contract  there  would  not  deprive  her  of  the  capacity  of  performing 
there  a  contract  made  by  her  here  and  valid  under  the  laws  of  this  state: 
Voigt  V.  Brown,  42  Hun,  394.  As  a  contract  made  in  one  state  and  to  be 
performed  there  is  governed  by  the  law  of  that  state,  it  follows  aa  a  logical 
result  that  a  defense  or  discharge,  good  by  the  law  of  the  place  where  the 
contract  is  made  or  to  be  performed,  is  to  be  held,  in  must  cases,  of  equal 
validity  elsewhere:  Oraham  r.  First  NaL  Bank,  84  N.  Y.  393,  401;  38  Am, 
Rep.  528,  532. 

Lex  Rei  Sitje. — The  law  of  the  sittu  conclnsively  governs  as  to  all  ques* 
tions  relating  to  rights,  titles,  and  interests  in  and  to  real  property:  Bich- 
ardson  v.  De  Oiverville,  107  Mo.  422;  28  Am.  St.  Rep.  426,  and  note;  Baum 
T.  Birchall,  150  Pa.  St.  164;  30  Am.  St.  Rep.  797,  and  note;  Miller  v.  Wil. 
son,  146  111.  523;  37  Am.  St.  Rep.  186,  and  note.  And  this  rule  applies  to 
the  obligations  of  married  women  concerning  realty:  Frierson  v.  Willitms, 
57  Miss.  451.  If  the  parties  reside  in  another  state,  and  make  their  con* 
tract  there,  their  capacity  to  make  the  contract  must  be  determined  by  the 
laws  of  that  state;  but  its  effect  on  real  estate  here,  owned  by  the  wife, 
must  be  controlled  by  the  laws  and  policy  of  this  state:  Kelly  v.  Davis,  28 
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La.  Ann.  773.  This  waa  a  case  where  Davis  was  sued  in  Loaisiana,  and 
certain  lots  and  houses  in  Vidalia,  in  that  state,  were  attached  as  his  prop- 
erty. The  defendant  and  his  wife  were  residents  of  Mississippi.  Plaintiffs 
alleged  that  Davis  was  indebted  to  them;  that  he  was  a  nonresident;  and 
that  he  had  made  a  fraudulent  and  simulated  transfer  of  the  said  lots  and 
improvements  to  his  wife  to  defrand  the  petitioners.  The  defense  was  that 
the  property  attached  belonged  to  the  wife  of  the  defendant;  that  she  ac- 
quired it  by  purchase  from  her  husband  for  nine  thousand  dollars,  which 
was  paid  by  crediting  a  judgment  she  held  against  him  with  that  amount. 
She  denied  the  plaiiitifiTs'  right  to  attack  her  sale  in  this  mode,  and  alleged 
that  she  had  obtanied  the  judgment  against  her  husband  in  Mississippi,  ia 
part  payment  whereof  the  sale  was  made  to  her.  She  prayed  that  the 
attachment  might  be  set  aside.  By  the  laws  of  Mississippi  any  deed  from 
a  husband  to  his  wife  for  her  use  was  void  as  against  creditors,  who  were 
such  at  the  time  of  executing  the  deed.  The  record  showed  that,  at  the 
date  of  the  transfer  from  Davis  to  his  wife,  he  was  the  debtor  of  the  plain- 
tiffs,  so  that  when  the  deed  was  executed  the  parties  could  not  enter  into 
such  a  contract.  Furthermore,  the  wife  contended  that  "  full  faith  and 
credit "  was  due  to  her  judgment;  but  the  court  held  that  the  same  effect 
must  be  given  to  the  judgment  in  Louisiana  that  would  be  given  to  it  ia 
Mississippi.  The  judgment  had  been  obtained  by  default,  and  was  made 
final  in  contravention  of  a  prohibitory  law  of  Mississippi.  The  court,  there- 
fore, held  that  the  judgment  was  void,  because  whatever  is  done  in  viola- 
tion of  a  prohibitory  law  is  null;  that  the  contract,  if  valid  in  Louisiana, 
wonld  be  a  dalion  en  paiement;  and  that  creditors  would  have  the  right  to 
require  her  to  prove  the  validity  of  her  judgment.  This  she  had  not  done 
and  could  not  do.  The  attachment  proceedings  were  therefore  maintained. 
So,  where  a  wife  buys  land  here,  but  gives  her  note  in  another  state  for  the 
purchase  money,  and  a  deed  is  given  in  the  other  state  and  a  mortgage  to 
secure  the  note,  signed  and  acknowledged  in  that  state,  before  a  notary 
public,  and  afterward  recorded  in  this  state,  and  an  action  is  brought  upon 
the  note  here  and  for  foreclosure,  the  plaintiffs  are  entitled  to  a  judgment 
on  the  note,  where  the  laws  of  the  other  state  allowed  the  wife  to  bind  her- 
self by  a  note;  but  there  can  be  no  judgment  for  foreclosure,  if  the  laws 
here  require  the  husband's  consent  to  his  wife's  contract  affecting  her  prop- 
erty, and  the  mortgage  is  unaccompanied  by  the  privy  examination  of  the 
wife.  She  will  hold  the  laud  here  free  from  every  lien  on  account  of  the 
alleged  mortgage:  Wood  v.  Wheeler,  111  N.  C.  231.  On  the  other  hand,  the 
right  of  a  married  woman,  a  resident  of  another  state,  to  maintain  an 
action  in  this  state  for  the  protection  of  her  real  property  in  this  state, 
depends  upon  the  statute  of  this  state  as  te  the  rights  of  married  women,  and 
not  upon  the  statutes  of  the  other  state:  Johnson  v.  Huber,  34  111.  App.  527. 
The  principle  of  comity  does  not  require  a  state  to  regard  the  laws  of  any 
other  state,  so  far  as  they  may  affect  contracts  in  relation  to  real  estate  sit- 
uated in  the  former  state:  Friersonv.  Williams,  67  Miss.  451,  464.  While  a 
wife's  separate  estate  may  be  charged  with  expenditures  for  the  benefit  of  her 
estate  here,  a  court  in  this  state  will  not  charge  her  lands  in  another  state 
with  expenditures  for  the  benefit  of  such  lands:  Shacklett  v.  Polk,  4  Heisk. 
104;  Withers  v.  Sparrow,  66  N.  C.  129.  The  validity  of  a  mortgage  of  real 
estate  is  to  be  determined  by  the  law  of  the  place  where  the  property  is 
situated.  In  Swank  v.  Hu/nagle,  111  Ind.  453,  a  mortgage  executed  in  Ohio 
by  a  married  woman,  as  surety  for  another,  upon  land  owned  by  her  in  la- 
diaaa,  was  held  to  be  void  under  the  Indiana  statute  of  ISSl. 
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Law  or  Rkmedt. — It  is  the  law  that  matters  respecting  the  remedy,  sucli 
as  the  bringing  of  snit:),  admisnibility  of  evidence,  and  statutes  of  limita- 
tion,  depend  upon  the  law  of  the  place  where  tlie  suit  is  brought.  Measures 
of  relief  are  administered  through  the  law  of  the  forum,  through  the  local 
forms  of  action,  rules  of  evi^lence,  and  rules  of  practice:  McAUinter  v.  Smith, 
17  111.  328;  65  Am.  Dec.  651,  and  collected  cases  in  note  thereto;  Seay  v. 
Palnifr,  93  Ala.  381;  30  Am.  St.  Rep.  57,  and  note;  and  this  rule  applies 
in  enforcing  the  obligations  of  married  women.  Thus,  if  a  foreign  creditor 
comes  into  this  state  and  seeks  compulsory  payment  of  a  debt  made  by  a 
wife  abroad,  he  must  subnut  himself  to  the  law  of  the  forum  for  his  rem- 
edy.  He  must  consult  the  rules  and  regulations  which  govern  courts  here 
as  to  the  form  of  the  suit,  according  to  the  character  of  his  "right."  Our 
system  determines  whether  he  must  sue  at  law  or  in  chancery:  Bank  of 
Louisiana  v.  WilUdms,  46  Miss.  613;  12  Am.  Rep.  319.  The  remedy  pro- 
vided by  the  law  of  the  place  where  the  contract  is  sought  to  be  enforced 
must  be  pursued,  and  not  that  of  the  place  where  the  contract  was  made; 
and,  if  the  remedy  provided  by  the  lex  fori  is  in  a  court  of  equity,  suit  must 
be  so  brought,  although  the  remedy  was  at  law  in  the  place  where  the  con- 
tract was  made:  Halley  v.  Ball,  66  111.  250.  The  same  principle  applies 
where  a  married  woman  is  a  suitor.  If  she  is  domiciled  in  another  state, 
and  by  the  laws  thereof  holds  property  to  her  separate  use,  she  must,  in 
seeking  a  remedy  to  recover  for  loss  or  injury  thereto  in  this  state,  be  gov, 
erned  by  the  laws  thereof,  and  may  bring  an  action  in  her  own  name,  if  our 
laws  permit  her  to  do  so:  Stoneman  v.  Erie  Ry.  Co.,  52  N.  Y.  429.  la 
seeking  to  enforce  the  obligation  of  a  contract  against  a  married  woman, 
made  in  another  state,  it  will  sometimes  be  found  that  there  is  no  remedy 
against  her  personally,  but  that  there  is  a  remedy  against  her  estate, 
the  proceeding  being  in  rem:  Bank  of  Louisiana  v.  Williams,  46  Miss.  618; 
12  Am.  Rep.  319.  In  some  of  the  states  a  married  woman  is,  as  to  her 
separate  estate,  a  feme  sole;  and,  in  an  action  to  enforce  her  foreign  con- 
tract against  her,  her  power  to  make  it  and  its  validity  must  be  governed 
by  the  laws  of  the  forum:  Johnston  v.  Oaxolry,  11  Mo.  App.  322.  In  aa 
action  against  a  married  woman  to  enforce  against  her,  her  obligation 
created  in  another  state,  although  her  husband  has  been  made  a  party,  shs 
may  enter  an  appearance  to  the  action  and  contest  the  issue  raised  by  her- 
self, the  same  as  if  she  were  a  fevie  sole,  if  the  law  of  the  forum  allows  her 
to  make  a  defense:  Powers  v.  Totten,  42  N.  J.  L.  442.  In  this  case  an  at- 
tachment was  issued  against  the  defendant  and  her  husband,  founded  on  a 
promissory  note  made  by  them  in  which  the  plaintiff  was  the  payee.  The 
wife  having  alone  entered  an  appearance  to  the  action,  the  declaration 
was  pat  in  against  her  separately,  and,  upon  her  plea  of  the  general  issue, 
the  cause  went  to  trial.  Tlie  note  was  made  in  New  York,  and,  by  the 
production  of  the  statutes  of  that  state,  it  was  shown  at  the  trial  that 
the  contract  thus  entered  into  by  the  defendant  was  a  legal  one,  although, 
at  the  time,  she  was  a  feme  covert.  On  the  assumption  that  the  contract 
was  valid,  the  questions  raised  related  to  the  regularity  of  the  proceedings. 
On  the  part  of  the  defendant  it  was  urged  that,  as  the  cause  of  action  aross 
in  1874,  and  was,  prior  to  the  existing  law  authorizing  a  separate  suit 
against  a  married  woman,  on  her  contract,  the  procedure  should  have  been 
conformed  to  the  methods  of  the  common  law,  and  that,  as  a  consequence, 
the  verdict  could  not  be  sustained,  being  founded  on  an  issue  taken  by  • 
married  woman  in  the  absence  of  her  husband  from  the  record. 

"In  locking,"  said  Beasley,  C.  J.,  "for  the  rules  regulating  the  remedy 
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in  this  case,  althongh  the  legality  of  the  contract  is  depeiK^ent  on  the  legal 
enactment  of  a  foreign  jnrisdiction,  it  is  the  lavr  of  this  state  that  is  alone 
to  be  regarded.  Matters  of  procedure  are  the  creatures  of  domestic  regu- 
lation. No  question,  therefore,  can  be  made  with  respect  to  the  proper 
mode  of  proceeding  for  the  enforcement  of  tlie  contract  which  underlies  the 
present  action.  There  is  no  statute  in  this  state  that  authorizes  a  suit  at 
law  an;ainst  a  married  woman  without  her  husband  being  joined  as  a  party, 
«xcept  upon  contracts  entered  into  by  her  since  the  passage  of  the  present 
act  relative  to  married  women,  which  went  into  effect  on  the  1st  of  Janu- 
ary,  1875.  This  was  the  express  announcement  of  this  court  in  the  case  of 
Wilson  V.  Herbert,  41  N.  J.  L.  455;  32  Am.  Rep.  243.  It  would  have  been 
irregular,  therefore,  to  have  sued  upon  the  note  now  in  controversy  in  the 
«onrts  of  this  state  without  the  joinder  of  both  husband  and  wife  as  parties 
defendant. 

"  But  this  principle  does  not  hare  the  reach  necessary  for  the  purposes  of 
this  defense.  The  husband,  as  well  as  the  wife,  was  a  party  to  this  action; 
the  attachment  went  against  the  two;  and  the  result  is,  that  the  counsel 
of  the  defendant  must  satisfy  the  court,  in  order  to  sustain  his  position  in 
any  degree,  that  it  was  illegal  for  the  wife  to  have  her  single  appearance 
entered,  and  to  plead  to  the  issue  in  her  own  name.  The  inquiry  is,  then, 
she  and  her  husband  being  parties  to  the  writ  of  attachment,  what  is  there 
in  legal  principles  to  prevent  the  wife  from  entering  her  appearance  to  the 
action  and  contesting  the  issue  raised  by  herself  in  the  same  manner  as 
though  she  were  a  feme  solet  Suppose,  on  the  return  of  this  writ  of  attach- 
ment served  on  the  property  of  the  wife,  the  liusband  should  refuse  to  enter 
an  appearance,  what,  in  such  a  juncture,  would  be  the  wife's  remedy?  It 
seems  to  me  the  inevitable  answer  is  that,  as  the  statutes  have  empowered 
a  married  woman  to  bind  herself  by  contracts,  on  which  an  action  at  law 
will  lie  against  herself,  as  well  as  .igainst  her  husl)aud,  and  in  the  progress 
of  which  action,  if  a  judgment  be  obtained,  her  separate  property  becomes 
subject  to  it,  she  has  conferred  upon  her,  by  necessary  implication,  every 
ability  requisite  for  the  defense  of  her  rights. 

"We  cannot  suppose  that  it  was  the  legislative  intent,  when  increasing 
the  capacities  of  a  married  woman,  to  leave  her  well-nigh  defenseless  against 
suits  growing  out  of  her  own  contracts.  In  such  situations,  I  cannot  think 
that  her  protection  is  dependent  solely  on  the  caprice  of  her  husband.  In 
an  action  on  an  engagement  entered  into  by  a  feme  covert  prior  to  the  pas- 
sage of  the  act  now  in  force  relative  to  married  women  I  can  have  no  doubt 
that,  while  the  summons  should  have  been  issued  against  the  husband  as 
well  as  the  wife,  that,  if  the  former  should  have  refused  or  should  have  neg- 
lected to  enter  an  appearance,  the  latter  would  have  been  permitted  to 
defend  such  action  in  her  own  name,  independently  of  her  husband.  The 
inabditiesof  the  wife  as  a  suitor  depended,  at  common  law,  in  a  large  meas- 
ure, on  her  inability  to  act  in  other  respects  for  herself.  Her  separate 
existence  in  court  wjis  not  to  be  recognized,  because  she  had  no  separate 
existence  out  of  court.  Her  property  passed  into  the  hands  of  her  husl)and, 
and  her  coverture  prevented  her  from  incurring  legal  obligations.  Under 
such  circumstJinces  there  was  no  necessity  for  her  possessing  a  separate 
standing  in  court.  But  the  act  of  1S62  changed  this  situation  in  all  mate- 
rial respects.  The  married  woman,  under  its  terms,  retained  and  could 
acquire  property,  and  could  impose  legal  obligations  upon  lierself.  It  would 
seem,  therefore,  that,  as  the  grounds  of  the  old  practice  touching  the  liti- 
gious rights  of  this  class  of  persons  have  been  removed,  the  practice  itself 
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must  be  considered  to  be  removed.  As  a  farther  illustration  of  the  unwis^ 
dom  of  applying  the  former  mode  of  procedure  to  existing  affairs  it  is  said, 
in  the  argament  of  counsel  of  the  defendant — and  cases  in  point  are  cited  to 
■astaiu  the  position — that  the  appearance  of  the  defendant  by  attorney  wan 
void,  as  a  married  woman  could  not  appoint  an  attorney.  Undoubtedly, 
this  is  the  common-law  rule,  but  how  can  such  a  rule  be  applied,  when,  by 
force  of  the  statutes  of  this  state,  this  defendant  had  as  complete  a  right 
when  she  employed  her  attorney — the  present  act  being  then  in  force — to 
bind  herself  by  any  personal  engagement,  except  such  aa  relate  to  surety* 
ship,  as  though  she  had  never  come  under  the  coverture?  There  are  few 
cases  to  which  the  axiom,  '  Cessante  ratione,  cesscU  ipsa  lex, '  would  seem  more 
closely  to  apply."  In  Pennsylvania  it  is  held  that  where  a  contract  is 
made  by  a  married  woman  in  a  state  under  the  laws  of  which  a  recovery 
may  be  had  thereon  against  her  alone,  without  joining  the  husband,  it  is 
not  necessary  in  a  proceeding  in  a  Pennsylvania  court  to  enforce  such  judg* 
meut  against  her  to  join  the  husband  as  a  codefendant:  Evans  v.  Cleary,  125 
Pa.  St.  204;  11  Am.  St.  Rep.  886.  In  Rhode  Island  it  is  held  that  the  bus. 
band  mnst  be  joined:  Hayden  v.  Stone,  13  R.  I.  106. 

Enforcement  of  Married  Woman's  Obligation.— Courts  will  enforc* 
contracts  valid  by  the  laws  of  the  state  or  country  wherein  they  were  made, 
nnless  they  are  clearly  contrary  to  good  morals,  or  repugnant  to  the  policy 
or  positive  statutes  of  the  jurisdiction  in  which  they  are  sought  to  be 
enforced:  Fore-patigh  v.  Delaware  etc.  R.  R.  Co.,  128  Pa.  St.  217;  15  Am.  St. 
Rep.  672,  and  note;  Fonseca  v.  Cimard  Stenmship  Co.,  153  Mass.  553;  25  Am. 
St.  Rep.  660,  and  note;  Waaserhoehrv.  Boulier,  84  Me.  165;  30  Am.  St.  Rep. 
344,  and  note;  Ecam  v.  Beaver,  50  Ohio  St.  190;  40  Am.  St  Rep.  666.  No 
state  or  nation,  however,  is  bound  to  recognize  or  enforce  contracts  which 
are  injurious  to  its  own  interests,  or  the  welfare  of  its  people,  or  which  are 
in  fraud  or  violation  of  its  own  laws:  Wasserhoehr  v.  Bonlier,  84  Me.  165;  30 
Am.  St.  Rep.  344;  Security  Co.  v.  Eyer,  36  Neb.  507;  38  Am.  St.  Rep.  735, 
and  note.  "The  well-settled  principle  of  interstate  comity,"  says  Clop- 
ton,  J.,  in  Seay  v.  Palmer,  93  Ala.  381;  30  Am.  St.  Rep.  57,  "  that  the  valid- 
ity,  interpretation,  and  obligatory  force  of  contracts  depend  on  the  law 
of  tlie  place  where  made,  being  also  the  place  of  performance,  and  will  be 
acconlingly  enforced  by  the  courts  of  other  states,  if  not  repugnant  to  their 
laws  and  policy,  applies  to  such  parts  of  the  contract  as  are  of  the  essence 
of  the  personal  liability  and  obligation,  which  determine  and  regulate  the 
rights  of  the  parties.  But,  as  to  such  portions  of  the  contract  as  pertain  to 
and  affect  the  remedy,  the  principle  is  applicable,  that  all  matters  pertain- 
ing to  the  remedy,  and  the  proper  course  of  enforcing  the  contract,  are 
determinable  by  the  law  of  the  place  where  the  suit  is  brought;  for  the  court* 
will  not  enforce  such  p;irt  of  a  contract  as  limits,  modifies,  or  enlarges  the 
remedy,  any  more  than  they  will  enforce  the  remedial  statutes  of  another 
state."  And,  "it  would  be  extending  the  rule  of  comity  beyond  all  reason* 
able  limit:*,"  says  Cooper,  J,,  in  Amerian  etc.  Mortgage  Co.  v.  Jefferson,  6^ 
Miss.  770,  30  Am.  St.  Rep.  587,  "if  the  courts  of  this  state  should  afford 
relief  against  an  agreement  made  in  another  state,  and  to  a  nonresident  com- 
plainant, under  a  state  of  facts  in  which,  if  the  controversy  was  between 
our  own  citizens  and  in  relation  to  a  transaction  occurring  here,  relief  woul^ 
be  denied." 

And  these  principles  are  applicable  to  cases  in  which  it  is  sought  to 
enforce  the  contracts  or  obligations  of  a  married  woman.  Thus,  if  the  stat- 
utes of  one  state  empower  her  to  sign  a  note  as  surety  for  her  husband'* 
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debt,  such  a  contract  will  be  enforced  against  her  in  another  state,  where 
it  is  not  considered  to  be  in  conflict  with  the  general  interest  of  the  citizens 
of  the  latter  state,  or  its  public  policy:  Wright  v.  Remington,  41  N.  J.  L. 
48;  32  Am.  Rep.  180.  In  Hayden  v.  Stone,  13  R.  I.  106,  however,  a  hus- 
band and  wife  executed  a  note  in  Massachusetts,  which  was  a  good  coiitracC 
in  that  state.  Suit  was  brought  upon  it  in  Rhode  Island,  aud  tlie  property 
of  the  defendants  attached.  The  wife  could  not  make  a  valid  note  in  Wi« 
latter  state.  The  court  held  that  the  action  could  not  be  maintained  against 
her  on  the  ground  that  they  would  not  allow  the  foreign  law  to  be  intruded 
or  to  interfere  with  the  laws  of  that  state  on  the  subject  of  property  rights. 
And,  if  the  laws  of  another  state  authorize  her  to  bind  herself  by  a  note, 
and  she  makes  such  a  contract  there,  it  will  be  enforced  here,  although  she 
could  not  so  obligate  herself  in  this  state:  Gibson  v.  Suhlelt,  82  Ky.  598; 
Robinson  v.  Queen,  87  Tenn.  445;  10  Am.  St.  Rep.  690.  Even  where  the 
husband  executed  a  note  with  her  in  the  foreign  jurisdiction  the  court  here, 
after  personal  service  of  process,  has  jurisdiction  of  an  action  to  recover 
the  sum  alleged  to  be  due  thereon,  and  the  existence  of  the  relationship  of 
husband  and  wife  between  the  defendants  will  not  prevent  a  judgment 
against  the  wife:  Taylor  v.  Shm-jp,  108  N.  C.  377;  Gibson  v.  Sublett,  82  Ky. 
696;  and  the  wife's  liability  may  be  enforced  against  her  separate  property 
in  this  state,  after  judgment  against  her  upon  a  note  made  in  another  state: 
MerrieUes  v.  State  Bank,  5  Tex.  Civ.  App.  483;  Gibson  v.  Sublelt,  82  Ky. 
596.  If  the  wife  makes  a  note  as  surety  for  her  husband  in  another  state 
where  she  resides  the  contract  can  be  enforced  against  her  laud  in  this 
state,  although  the  note  would  be  void  by  the  laws  of  this  state,  if  the  wife 
contracted  with  reference  to  the  land  here,  and  intended  to  charge  it  with 
the  debt:  Frierson  v.  Wiliiams,  57  Miss.  451.  It  must  be  observed,  how- 
ever, that  cases  like  the  above  proceed  upon  the  assumption  or  proof  that 
the  common-law  disabilities  of  the  wife  have  been  removed  aud  that  she  ia 
clothed  with  a  general  power  of  contracting,  the  same  as  a  feme  sole,  in  the 
state  where  the  contract  was  made.  If  this  is  not  so,  and  she  has  no  power 
there  to  bind  herself  personally,  as  on  a  promissory  note,  no  recovery  caa 
be  had  on  it  here,  particularly  if  her  note,  if  given  in  this  state,  would  be 
void,  as  at  common  law:  Spearman  v.  IVard,  114  Pa.  St.  634.  And  this  ia 
clearly  true  where  the  contract  of  the  wife  in  the  other  state  was  that  her 
separate  estate  should  be  charged,  but  that  no  personal  liability  should  be 
incurred  by  her.  In  such  a  case  she  is  not  suable  at  law  in  this  state: 
Bradley  v.  Johnson,  46  N.  J.  L.  271.  This  was  an  action  on  a  bond  made 
by  the  wife.  It  is  plain  that  if  the  common-law  disabilities  of  a  married 
woman  in  this  state  have  not  been  removed,  and  there  is  consequently  no 
remedy  against  her  personally,  her  contract  made  by  her  while  temporarily 
abroad  in  another  state  cannot  be  enforced  against  her  personally  in  the 
courts  of  the  state,  although  the  contract  was  valid  according  to  the  lawa 
of  the  state  in  which  it  was  made:  Armstrong  v.  Best,  112  N.  C  59;  34  Am. 
St.  Rep.  473.  This  was  a  case  where  goods  were  purchased  on  credit  by  the 
wife  in  another  state,  and  suit  was  brought  in  North  Carolina,  but  the  court 
said,  "the  enforcement  of  the  present  contract  is  wholly  repugnant  to  our 
domestic  policy,  as  well  as  prejudicial  to  the  interests  of  our  citizens."  Ia 
states  where  the  common-law  disabilities  of  a  married  woman  have  not  been 
removed  she  cannot  be  sued  upon  a  contract  made  in  anotlier  state,  though 
valid  in  the  latter  state  unless  she  has  separate  property  in  the  state  where 
she  is  sued,  as  no  personal  judgment  can  be  rendered  against  her:  Riich  v. 
EycUt,  3  McArthur,  636,  a  case  where  the  wife  gave  a  joint  and  several 
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bond  for  real  estate  purchased  in  the  city  of  New  York.  In  Bank  of  Louiri' 
ana  v.  WitUams,  46  Miss.  618,  12  Am.  Rep.  319,  a  husband  and  wife  were 
sued  in  Mississippi  upo'u  a  note  nude  by  them  iu  Louisiana,  and  secured 
by  a  mortgage  on  property  situated  in  the  latter  state.  Mrs.  Williams 
pleailed  her  coverture,  and  that  she  was,  at  the  date  of  the  contract,  and 
had  since  been,  a  resident  of  Mississiippi.  The  bank  relied  upon  the  fact 
that  its  charter  authorized  a  married  woman,  jointly  with  her  husband,  to 
make  this  sort  of  a  contract.  The  court,  in  concluding  that  Mrs.  Williams 
was  not  bound,  said:  "The  transaction  stands  upon  ground  local  to  Louisi* 
aua,  aud  a  policy  there  which  ia  exceptional  from  the  geueral  rule  and  gen- 
eral law.  Assuming,  as  a  doctrine  of  the  law,  that  the  contract  of  a  married 
woman,  valid  at  the  place  where  made,  shall  be  so  regarded  everywhere, 
does  that  embrace  an  obligation  incurred  by  her,  growing  out  of  special  cir- 
cumstances,  and  not  included  in  the  general  law  and  policy  of  the  place, 
but  resting  altogether  on  special  reasons,  aud  looking  to  local  property  for 
its  payment?  If,  by  the  law  of  Louisiana,  a  married  woman  was  competent 
to  incur  debts  generally,  and  coverture  imposed  no  disability,  it  would  be  a 
different  question  from  that  we  are  dealing  with.  If  a  married  woman  resi* 
dent  here,  while  temporarily  iu  that  state,  should  incur  a  debt  and  courts 
should  be  appealed  to  to  enforce  it,  comity  might  enjoin  the  duty  of  a  remedy, 
if  our  system  could  provide  one.  But  we  would  be  under  no  duty  to  give  a 
'personal  judgment,'  if  such  a  proceeding  had  no  place  in  our  jurispru- 
dence. The  utmost  that  we  could  do  would  be  to  lay  hold  of  her  property 
here  and  apply  it,  provided  in  so  doing  we  did  no  violeuce  to  the  essential 
conditions  and  tenure  by  which  she  held  it.  If  she  contracts  a  debt  in 
Louisiana,  or  at  home,  she  charges  it  upon  her  estate  here,  unless  the  terms 
upon  which  the  estate  rests  and  is  held  forbid  it.  It  matters  not  whether 
the  suit  be  at  law  or  in  equity,  whether  the  property  be  unconditionally 
hers  at  the  marriage,  or  come  to  her  by  descent  or  devise  afterward,  or  in 
any  other  mode,  creditors,  upon  whatever  consideration  the  debt  arose,  have 
no  remedy  under  our  system  of  jurisprudence,  against  her  '  personally,' 
The  proceeding  is  in  rem  against  her  estate.  If  the  suit  be  at  law  under 
the  statute,  while  the  judgment  may  be  for  so  much  money,  it  is  a  neces- 
sary part  of  it,  that  it  be  levied  of  her  separate  estate.  The  condition 
precedent  to  a  right  of  recovery,  either  at  law  or  in  equity,  is,  that  there  be 
a  separate  estate  out  of  which  satisfaction  may  be  had.  Our  jurisprudence 
does  not  realize  the  possibility  of  a  'personal  judgment  against  a  married 
woman,'  and  has  remedial  machinery  for  creditors,  only  against  those  who 
have  property,  and  only  then  to  the  extent  of  its  value  or  its  income,  aa 
the  case  may  be."  The  scheme  of  the  bank  in  this  case  was  to  encourage 
the  agricultural  interest  of  Louisiana,  and  its  charter  directed  two  millions 
of  its  capital  to  be  employed  in  loans  to  such  agricultural  interests,  on  notes 
and  mortgages;  but  the  court  considered  that  the  special  law  chartering  the 
bank,  and  under  which  the  contract  was  made,  was  in  derogation  of  the 
general  law  of  the  state  of  Louisiana,  and  ought,  therefore,  to  be  construed 
strictly,  and  not  carried  beyond  its  reason  and  policy.  In  HocJistadter  v. 
Hays,  11  Col.  118,  the  plaintiffs  brought  an  action  for  the  price  of  good* 
sold  a  firm,  of  which  the  defendant,  a  married  woman,  was  a  member,  in 
July,  1880,  in  Missouri.  As  the  law  then  stood  in  that  state  a  married 
woman's  contracts  were  valid  only  as  against  her  separate  estate  in  equity. 
The  court  held  that  the  action,  being  in  the  nature  of  an  action  at  law. 
and  seeking  a  personal  judgment,  could  not  be  maintained. 

Ordinarily,  however,  •  married  woman's  contract  for  the  parchase  of 
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goods  in  one  state  u  not  in  conflict  with  the  laws  gotreming  married  womea 
in  another  state,  or  hostile  to  its  interests,  or  contrary  to  good  morals,  or 
against  public  policy,  and  the  contract  may  be  enforced  in  the  state  where 
suit  is  brought:  Brigham  v.  O'dmartin,  58  N.  H.  346;  Holmes  v.  Reynolds, 
65  Vt.  39;  MilUken  v.  Pratt,  125  Mass.  374;  28  Am.  Rep.  241;  and  the  same 
is  true  of  her  contract  of  guaranty  made  in  another  state,  though  she  might 
have  no  power  to  make  such  a  contract  in  the  state  where  suit  is  brought; 
Bee  case  last  cited.  So,  by  the  law  of  comity,  a  lien  created  by  the  law  of 
one  state  in  favor  of  a  wife,  upon  the  estate  and  future  acquisitions  of  her 
husband,  may  be  enforced  in  another:  Kendall  v.  Coons,  1  Bush,  530. 

It  has  been  held  in  New  York,  in  an  action  against  a  married  woman,  a 
manager  of  opera,  to  recover  for  services  rendered  to  her  in  her  business 
upon  a  contract  made  abroad  that  the  complaint  must  show  that  the  defend* 
ant  has  carried  on  in  that  state  a  separate  trade  or  business,  as  she  is  au« 
thorized  to  do  by  the  laws  of  that  state,  or  that  she  has  carried  on  such  a 
business  in  a  state  having  a  similar  law,  or  at  least  that  the  contract  was 
made  in  contemplation  of  such  basiness:  Arnold  v.  Bernard,  8  Abb.  Pr., 
N.  S.,  116.  If  a  contract,  made  by  a  husband  and  wife  in  one  state,  is  sued 
npon  in  another  state  in  which  the  distinctions  between  actions  at  law  and 
suits  in  equity  is  preserved,  the  wife's  obligation,  if  of  an  equitable  nature, 
can  be  enforced  only  in  a  court  of  equity,  although,  by  the  laws  of  the  state 
where  it  was  executed,  it  could  be  enforced  in  a  court  of  law:  Burckard  T. 
Dunbar,  82  111.  450;  25  Am.  Rep.  334. 
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Peddler,  Who  is.— One  who  goes  from  place  to  place  selling  and  deliverw 
ing  medicine  is  a  peddler. 

Interstate  Commerce.— The  Term,  "To  Pack,"  means  to  place  together 
and  prepare  for  transportation,  as  to  make  up  a  bundle  or  bale. 

Interstate  Commerce. — A  "Package"  is  a  bundle  or  bale  made  up  for 
transportation.  It  may  consist  of  a  single  article,  but,  when  separata 
articles  are  placed  together,  and  prepared  for  transportation  in  a  bun- 
dle, bale,  or  box,  they  do  not  form  as  many  separate  packages  as  there 
are  articles,  though  they  may  be  wrapped  separately. 

Interstate  Commerce  —  "Original  Package." — The  case,  or  box,  or 
bale  in  which  separate  articles  are  placed  together  for  transportation 
constitutes  the  "original  package"  in  the  commercial  sense.  No  single 
article  therein,  though  separately  wrapped,  is  an  original  package. 

Interstate  Commerce — Peddling  Medicine. — The  commerce  clause  of 
the  federal  constitution  will  not,  as  against  a  state  statute  defining  a 
peddler  and  imposing  a  fine  for  dealing  as  such  without  a  license,  pro« 
tect  one  who  peddles  single  bottles  of  medicine  manufactured  in  an- 
other state  and  which  are  taken  from  a  box  in  which  several  bottles 
are  separately  wrapped  and  shipped  into  the  state  where  the  sale  and 
delivery  are  made. 

Peddling  Without  a  License — Prosecution — Burden  or  Proof. — In  a 
prosecution  for  peddling  without  a  license  the  defendant,  if  he  claims 
to  have  a  license,  must  produce  it,  as  it  is  a  matter  peculiarly  within 
his  own  knowle^ige. 
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X.  R.  Knowles  and  McCrary  &  Craig,  for  the  appellant. 
Attorney  General  R.  F.  Walker,  for  the  state. 

*»•  Burgess,  J.  At  the  August  term,  1893,  of  the  circuit 
court  of  Holt  county,  Missouri,  the  defendant  was  convicted 
and  fined  fifty  dollars,  under  an  information  filed  against 
him  before  a  justice  of  the  peace  of  said  county  by  the  prose- 
cuting attorney  thereof,  charging  him  with  dealing  as  a  ped- 
dler without  a  license.  He  was  convicted  before  the  justice, 
from  whose  judgment  he  appealed  to  the  circuit  court. 

The  oflFense  is  charged  to  have  been  committed  in  said 
county  in  the  month  of  June,  1893,  at  which  time  defendant 
was  a  resident  of  the  state  of  Iowa,  and  was  selling  medicine 
by  the  bottle  as  the  agent  or  employee  of  the  S.  F.  Baker 
Company  of  Keokuk,  Iowa,  by  whom  the  medicine  was 
manufactured  in  that  place  and  shipped  to  defendant  in 
boxes  as  he  might  need  it  for  sale.  The  cause  is  in  this 
court  on  defendant's  appeal. 

At  the  close  of  the  evidence  the  court  instructed  the  jury 
as  follows: 

"The  jury  are  instructed  that,  if  they  believe  from  the 
evidence  that,  if  the  defendant  did,  at  the  county  of  Holt, 
and  the  state  of  Missouri,  on  or  about  the  seventeenth  day 
of  June,  1893,  deal  in  the  selling  of  medicine  by  going  from 
place  to  place  to  sell  the  same,  that  he  did  then  and  there 
use  a  two-horse  wagon  for  that  purpose  without  tlien  and 
there  having  a  peddler's  license  permitting  him  so  to  do,  you 
will  find  the  defendant  guilty  as  charged  in  the  third  count 
of  the  information  and  assess  his  penalty  at  a  fine  of  fifty 
dollars. 

"The  defendant  is  presumed  to  be  innocent  of  the  offense 
charged,  and,  unless  you  believe  from  the  evidence,  ***  and 
that  beyond  a  reasonable  doubt,  that  the  state  has  estab- 
lished the  guilt  of  the  defendant  as  charged  you  will  acquit 
him,  but  a  doubt  to  authorize  an  acquittal  should  be  a  sub- 
stantial doubt  of  defendant's  guilt  and  not  a  mere  probabil- 
ity of  his  innocence." 

The  defendant  then  interposed  the  following  demurrer  to 
the  evidence.  "1.  Because  the  evidence  fails  to  disclose  facts 
Bufhcient  to  convict;  2.  Because  the  facts  disclose  that,  un- 
der the  interstate  commerce  clauses  of  the  constitution,  sec- 
tion 8,  article  1,  the  defendant  is  not  required  to  have  a 
license,  and  a  federal  question  is  involved;  3.  Becaus-e  the 
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state  failed  to  prove  that  defendant  had  no  license,"  which 
the  court  refused;  to  which  refusal  the  defendant  by  his 
counsel  duly  excepted.  No  objection  is  made  in  this  court 
to  the  instructions  which  were  given  by  the  trial  court. 

The  sections  of  the  statute  under  which  defendant  was 
convicted  are  as  follows: 

"Sec.  7211 Whoever  shall  deal  in  the  selling  of 

patents,  patent  rights,  patent  or  other  medicines,  lightning- 
rods,  goods,  wares,  or  merchandise,  except  books,  charts, 
maps,  and  stationery,  by  going  from  place  to  place  to  sell  the 
same,  is  declared  to  be  a  peddler." 

"  Sec.  7212 No  person  shall  deal  as  a  peddler  with- 
out a  license;  and  no  two  or  more  persons  shall  deal  under 
the  same  license,  either  as  partners,  agents,  or  otherwise;  and 
no  peddler  shall  sell  wines  or  spirituous  liquors." 

Section  7217,  provides  that  there  shall  be  paid  on  all  ped- 
dlers' licenses  a  state  tax  of  the  following  rates:  If  he  carry 
his  goods  on  one  or  more  horses  or  other  beasts  of  burden, 
ten  dollars  for  every  period  of  six  months,  if  with  a  cart  or 
other  land  carriage,  twenty  dollars  for  every  period  of  six 
months.  Section  7218  provides  that  every  person  who  shall 
be  found  dealing  as  a  peddler  **'  contrary  to  law,  or  the 
terms  of  his  license,  shall  forfeit,  if  in  a  cart  or  land  carriage, 
fifty  dollars. 

The  defendant  was  a  peddler  within  the  meaning  of  the 
statute,  and,  as  found  by  the  jury,  seems  clear  and  beyond 
controversy:  State  v.  Smithson,  106  Mo.  149.  See,  also,  State 
T.  Emert,  103  Mo.  241;  23  Am.  St.  Rep.  874. 

It  is  insisted  by  counsel  for  defendant  in  their  brief  and 
printed  argument:  1.  That  the  goods  sold  by  defendant  were 
in  the  original  package  in  which  the  importer  shipped  them 
into  this  state;  2.  That  the  state  failed  to  prove  that  the  de- 
fendant did  not  have  a  license.  All  other  questions  involved 
in  this  controversy  they  concede  were  passed  upon  in  the 
Smithson  case. 

It  is  urged  by  counsel  for  defendant,  that  at  the  time  the 
medicine  was  sold  by  defendant  it  was  in  the  original  pack- 
age, just  as  it  was  shipped  to  him  by  his  employer,  the  S.  F. 
Baker  Company  of  the  state  of  Iowa,  by  whom  it  was  manu- 
factured at  Keokuk  in  that  state,  and  that,  as  agent  of  that 
company,  they  being  nonresidents  of  this  state,  the  statute 
above  quoted  is  in  conflict  with  that  clause  in  section  8, 
article  1,  constitution  of  the  United  States,  which  provides 
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that  Congress  shall  have  power  "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  tho 
Indian  tribes."  The  facts  in  proof,  however,  do  not  sustaio 
this  contention. 

The  defendant  testified  that  the  medicine  was  shipped  to 
him  in  boxes,  that  the  bottles  were  separately  wrapped  and 
that  he  sold  them  separately,  and  that  they  came  to  him  by 
freight  on  the  railroad  in  a  box.  The  evidence  of  the  defend- 
ant was  all  there  was,  with  respect  of  the  manner  in  which 
the  medicine  was  shipped,  which  clearly  shows  that  the  box 
and  contents  constituted  the  original  package,  and  that,  when 
opened,  and  the  contents  separated,  the  original  package  **• 
was  broken,  and  that,  although  composed  of  a  number  of  bottles 
separately  wrapped  no  one  of  them  became  an  original  pack- 
age. It  is  true  that,  in  the  absence  of  any  legislation  by 
Congress  to  the  contrary,  the  importer  may  determine  the 
form  and  size  of  his  packages  he  puts  up  for  export  or  ship- 
ment, but  he  must  ship  them  as  they  are  put  up  and  cannot 
put  a  dozen  or  more  bottles  in  the  same  box,  and  then  claim 
that  each  bottle  is  a  separate  original  package.  They  do  not 
become  a  package  until  made  up,  or  prepared  for  transporta- 
tion: Commonwealth  y.  Schollenberger,lbQ  Fa..  St.  201;  36  Am. 
St.  Rep.  32. 

In  Keith  v.  State,  91  Ala.  2,  it  is  said:  "  The  term  *  to  pack ' 
in  its  ordinary  signification,  especially  when  used  in  reference 
to  carriage,  means  to  place  together  and  prepare  for  transpor- 
tation, as  to  make  up  a  bundle  or  bale,  and  'package'  is  a 
bundle  or  bale  made  up  for  transportation.  It  may  consist 
of  a  single  article;  but,  when  separate  articles  are  placed 
together,  and  prepared  for  transportation  in  a  bundle,  bale, 
or  box,  or  other  receptacle,  they  do  not  form  as  many  separate 
and  distinct  packages  as  there  are  articles,  though  they  may 
be  wrapped  separately.  The  case,  or  box,  or  bale  in  which 
separate  articles  are  placed  together  for  transportation  con- 
stitutes the  original  package  in  the  commencial  sense." 

The  separate  wrapping  of  each  bottle  seems  to  have  been 
a  mere  contrivance  so  that  each  bottle  might  be  claimed  to 
be  an  original  package,  while  the  scheme  had  no  tendency 
whatever  to  make  it  such.  The  court  did  not  therefore  com- 
mit error  in  failing  to  instruct  upon  that  theory  of  the  case. 

A  final  contention  is  that  the  state  failed  to  prove  that  the 
defendant  did  not  have  a  peddler's  license.  If  the  defend- 
ant had  a  license  it  was  a  matter  which  was  particularly 
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within  his  knowledge,  and  the  rule  has  **•  always  been  in 
this  state  that  when  such  a  defense  is  made  it  devolves  upon 
the  defendant  to  produce  his  license.  The  burden  is  not 
upon  the  state  in  this  respect:  State  v.  Edwards,  60  Mo.  490; 
Schmidt  v.  State,  14  Mo.  137;   Wheat  v.  State,  6  Mo.  456. 

The  judgment  is  affirmed. 

All  of  this  division  concur. 

A  Peddler  is  an  Itinerant  Vendor  op  Goods  who  sells  and  delivers 
the  identical  goods  he  carries  with  him:  State  v.  Lee,  113  N.  C.  681;  37  Am. 
St.  Kep.  649,  and  note. 

Interstate  Commerce — "Original  Package." — An  importer  is  liable 
to  the  state  statutory  penalties  for  selling  articles  imported  into  the  state 
from  another  state,  if  not  sold  in  the  original  package:  Ex  parte  Mater,  103 
Cal.  476;  42  Am.  St,  Rep.  129;  Statev.  Oorham,  115  N.  C.  721;  44  Am.  St. 
Rep.  494.  The  "original  package"  is  the  package  of  the  importer  as  it 
existed  at  the  time  of  its  transportation  from  one  state  into  the  other:  See 
monographic  note  to  People  v.  Wemple,  27  Am.  St.  Rep.  553,  on  the  con- 
stitutionality of  state  regulations  of  interstate  commerce:  Commonwealth  v. 
Schollenberger,  156  Pa.  St.  201;  36  Am.  St.  Rep.  32.  One  who  brings  goods, 
wares,  and  merchandise  from  one  state  into  another,  for  the  purpose  of  ped- 
dling them  in  the  latter,  may  be  made  liable  by  statute  to  pay  a  peddler's 
license  in  the  state  where  they  are  sold:  Hash  v.  Farley,  91  Ky.  344;  34 
Am.  St.  Rep.  233. 

Evidence. — The  Onus  Probandi  is  on  the  party  who  wishes  to  support 
his  case  by  a  particular  fact  which  lies  more  peculiarly  within  his  knowl- 
edge,  or  of  which  he  is  supposed  to  be  cognizant:  City  of  Fort  Smith  r, 
Dodaon,  51  Ark.  447;  14  Am.  St.  Rep.  62,  and  note. 
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[124  Missouri,  590.] 

Res  Judicata. — The  Final  Settlement  of  an  Estatb  in  thb  Probatb 
Court  has  the  efifect  of  a  judgment  as  to  all  matters  properly  included 
therein  or  necessarily  involved.  Hence,  if  a  deceased  husband  and 
wife  each  leaves  an  estate,  both  of  which  are  administered  upon  by  the 
same  person,  and  the  settlement  of  the  wife's  estate  becomes  a  finality, 
no  appeal  having  been  taken,  it  is  a  bar  to  any  showing,  in  the  settle- 
ment of  tbe  other  estate,  that  the  fund  adjudged  to  the  heirs  of  the 
wife's  estate  did  not  belong  to  that  estate,  but  to  the  other. 

Judgment — Res  Judicata, — The  final  determination  of  an  issue  of  fact  by 
a  competent  court,  and  upon  the  merits,  is  res  judicata  as  to  the  parties 
then  before  the  court,  though  it  is  afterward  sought  to  relitigate  the 
same  issue  in  another  form.  Nor  is  it  essential  that  all  the  parties  to 
both  proceedings  be  identical. 

Judgments  —  Question  of  Law  —  Construction  of  Record. — The  legal 
force  of  a  judgment  and  record  offered  in  evidence  is  a  question  of  law 
which  the  court  should  solve  by  an  instruction  when  requested. 
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R.  B.  Oliver  and  J.  W.  Limhaugh,  for  the  appellant, 

Wihon  Cramer ^  for  the  respondents. 

•*■  Barclay,  J.  This  appeal  results  from  the  action  of 
the  probate,  and  subsequently  of  the  circuit,  court  of  Cape 
Girardeau  county,  in  sustaining  exceptions  to  the  final  set^^ 
tlement  of  defendant,  as  administrator  of  the  estate  of  Mr. 
Henry  C.  Kendall,  deceased. 

Mr.  Kendall  married  Emiline  Evans,  November  21,  1854, 
and  died  testate  in  1877,  leaving  her  surviving. 

By  his  will,  dated  January  17,  1859,  duly  probated  in 
September,  1877,  he  devised  and  bequeathed  to  his  wife, 
•'during  her  natural  life,  to  use  and  enjoy  as  sbe  may  judge 
best  for  her  own  convenience,  profit,  or  emolument,"  all  of 
his  property  of  every  kind  and  description  whatever,  real, 
personal,  or  mixed,  "in  fact,  every  thing  that  may  come 
under  or  be  designated  by  the  word  property."  He  further 
provided  that  she  was  not  to  be  restricted  in  the  free  use  and 
enjoyment  of  the  same,  or  the  sale  of  the  same,  or  any  part 
thereof,  if  she  saw  proper. 

By  the  second  clause  he  declared  that  if,  at  her  death,  any 
of  the  property  so  left  by  him  to  his  wife  should  be  undis- 
posed of  by  her,  and  not  used  and  appropriated  by  her,  he 
devised  and  bequeathed  the  same  to  the  children  of  his  wife's 
sister,  Sarah  Young,  living  at  his  death,  etc.  He  also  ap- 
pointed his  wife  executrix. 

Plaintiffs  are  the  children,  and  representatives  of  children, 
of  the  said  Sarah  Young.  Their  claim  in  the  present  case  is 
as  residuary  legatees  and  devisees  under  the  will  above  men- 
tioned. 

*®^  No  inventory  was  filed  or  administration  had  in  the 
estate  of  Mr.  Kendall  until  after  the  death  of  his  widow. 
She  continued  to  live  in  the  house  formerly  occupied  by  her 
husband  up  to  the  time  she  died  intestate,  and  without  issue, 
in  1886.  March  26th  letters  with  the  will  annexed  were 
granted  to  defendant,  Mr.  Byrd,  on  the  estate  of  Henry  C. 
Kendall  and  also  on  the  estate  of  Mrs.  Kendall. 

On  the  27th  of  March,  1886,  he  made  an  inventory  in  each 
of  those  estates.  Soon  after  the  inventories  were  filed  the 
administrator  found  in  a  cupboard  at  the  Kendall  house, 
sealed  up  in  a  quart  can,  two  thousand  five  hundred  dollars 
in  currency,  which  he  returned  as  belonging  to  the  estate  of 
Emiline  Kendall,  by  an  additional  inventory,  July  30,  188S, 
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Defendant,  as  administrator,  proceeded  with  the  adminis- 
tration  of  both  estates.  On  the  thirteenth  day  of  August, 
1888,  he  presented  his  final  settlement  of  the  estate  of  Emi- 
line  Kendall,  which  was  approved  by  the  probate  court 
August  18,  1888,  and  from  which  no  appeal  was  taken. 

It  appears  from  the  proceedings  in  that  case  that,  besides 
the  children  of  Mrs.  Young,  sister  of  Mrs.  Kendall,  the  latter 
left  other  relatives  in  the  same  degree,  entitled  to  share  in 
her  sole  estate.  After  the  final  settlement  of  the  estate  of 
Mrs.  Kendall  defendant  proceeded  to  file  his  account  for  a 
final  settlement  of  the  other  estate.  To  that  account  the 
present  plaintiffs  interposed  exceptions,  and  the  controversy 
thus  raised  is  now  before  us  by  appeal,  having  gone  through 
the  probate  and  circuit  courts  in  its  earlier  stages. 

The  substance  of  the  dispute  is  whether  or  not  a  certain 
item,  representing  upwards  of  four  thousand  dollars,  should 
be  charged  against  defendant  as  administrator  of  Mr.  Ken- 
dall's estate.  The  item  represents  the  balance  ***  found  to 
be  due  by  defendant  to  the  estate  of  Mrs.  Kendall  upon  the 
final  settlement  of  that  estate,  and  ordered  by  the  probate 
court,  in  that  proceeding,  to  be  distributed  to  her  heirs. 

The  plaintifi^s  claim  is  that  all  the  property  and  money, 
inventoried  as  belonging  to  the  estate  of  Mrs.  Kendall,  be- 
longed, in  fact,  to  the  estate  of  Mr.  Kendall,  and  not  to  her 
estate,  and  that  it  passed  to  plaintififs  as  residuary  legatees 
under  his  will,  subject  only  to  the  payment  of  such  debts  as 
she  might  have  incurred  on  the  strength  of  her  apparent 
ownership. 

The  defendant  insists  that  the  balance,  shown  by  his  final 
settlement  of  her  estate,  belongs  by  the  law  of  descent  to  her 
next  of  kin  generally;  and  that  the  judgment  of  the  probate 
court  in  that  proceeding  requires  that  he  shall  pay  it  to  them. 
The  defendant  makes  this  claim  on  behalf  of  and  in  the 
interest  of  the  heirs  of  Mrs.  Kendall,  who  are  the  distributees 
of  her  estate.  Plaintiffs  are  among  the  distributees  of  that 
estate  and  are  also  the  only  residuary  legatees  of  the  other 
estate.  Both  plaintiffs  and  the  other  heirs  of  Mrs.  Kendall 
were  not  merely  constructively  before  the  probate  court  in 
the  proceeding  to  settle  her  estate,  but  they  were  actually 
before  it. 

The  present  plaintiffs  appeared  in  that  cause,  shortly  before 
the  final  settlement  was  submitted  for  action.  They  filed  a 
petition,  setting  out,  at  large,  facts  showing  their  interest,  and 
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declaring  that  the  money  and  property,  inventoried  by  the 
administrator  as  belonging  to  the  estate  of  Mrs.  Kendal', 
were  in  fact  the  property  of  Mr.  Kendall's  estate  and  passed 
to  the  petitioners  under  his  will. 

They  prayed  for  an  order  on  the  administrator  to  pay  the 
funds  in  his  hands  to  them,  including  the  **®  balance  ascer- 
tained to  belong  to  her  estate,  less  the  expenses  of  adminis- 
tration. 

The  other  heirs  of  Mrs.  Kendall  filed  an  "answer"  to  that, 
petition,  asserting  that  Mrs.  Kendall  owned  the  property  in 
her  lifetime;  that  it  had  been  appraised  and  recognized  by 
the  court  as  hers;  and  praying  that  the  court  direct  the  ad- 
ministrator to  distribute  said  money  and  property  equally 
between  the  heirs  of  Mrs.  Kendall. 

The  "answer"  was  filed  August  14,  1888.  The  adminis- 
trator's final  settlement  in  Mrs.  Kendall's  estate  had  been 
filed  August  13,  1888,  and  on  the  18th  of  August,  1888,  the 
probate  court  approved  the  final  settlement,  and  ordered  the 
administrator  to  distribute  the  balance  in  his  hands  "among 
the  legal  heirs  of  said  deceased  according  to  their  respective 
rights  of  distribution,"  and  directed  that  the  administrator 
be  discharged  upon  filing  the  receipts  of  the  distributees. 
The  final  settlement  of  that  estate  showed  a  "balance  due 
the  heirs  of  Eniiline  Kendall,  deceased,  $4,023.17,"  and  the 
"amount  due  each  heir,  $1,005.17."  She  left  four  brothers 
and  sisters  (or  their  descendants).  The  plaintiffs  represent 
the  descendants  of  one  of  her  sisters  (Mrs.  Young). 

At  the  trial  in  the  circuit  court  the  above  facts  were  shown, 
as  well  as  many  others,  which  need  not  be  mentioned  in  the 
view  now  taken  of  the  case.  The  cause  was  tried  by  the 
court;  and  the  latter  refused  to  declare  the  law  to  be  that 
the  final  settlement  and  order  of  distribution  in  the  matter  of 
the  estate  of  Mrs.  Kendall  were  a  bar  to  plaintiffs'  maintain- 
ing the  present  proceeding. 

The  effect  and  force  of  the  final  settlement  of  Mrs.  Ken- 
dall's estate  were  those  of  a  judgment  as  between  the  parties 
directly  affected,  and  then  before  *"''  the  probate  court.  The 
administrator  of  that  estate  was  adjudged  liable  to  account 
in  that  proceeding  to  plaintiffs  and  the  other  heirs  of  Mrs. 
Kendall  for  the  very  fund  which  plaintiffs  now  seek  to  show 
did  not  of  right  belong  to  the  assets  of  that  estate. 

In  State  v.  Gray  (1891),  106  Mo.  533,  it  was  held  by  this 
division,  unanimously,  that  "final  settlements  of  adminis- 
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trators  in  the  probate  court  have  the  force  and  effect  of  judg- 
ments, and  are  conclusive  as  to  all  matters,  the  proper  subject 
of  account,  included  in  such  settlements  and  necessarily  in- 
volved in  the  final  settlement  thereof." 

This  being  so,  the  administrator  of  Mrs.  Kendall's  estate 
certainly  was  presumptively  bound  to  pay  to  the  distributees 
their  respective  shares  of  that  estate  as  ascertained  by  the 
final  settlement. 

If  the  position  now  taken  by  plaintifis  in  this  case  is  cor- 
rect, the  balance  found  in  the  other  case  as  payable  to  the 
heirs  general  of  Mrs.  Kendall  was  too  large,  by  more  than 
four  thousand  dollars.  Plaintifl's  were  parties  to  that  pro" 
ceeding,  and  sought  therein  to  have  the  fund  now  in  question 
turned  over  to  them  as  residuary  legatees  of  Mr.  Kendall. 
But  the  probate  court,  though  it  made  no  specific  finding 
upon  that  issue,  did  in  effect  act  upon  it  by  its  final  order  of 
distribution  which  adjudged  the  fund  to  be  a  part  of  that 
estate,  contrary  to  their  claim  in  that  particular. 

The  controversy  in  the  present  case  is  whether  the  dis- 
puted fund  was  properly  dealt  with  as  part  of  Mrs.  Kendall's 
estate.  The  real  parties  concerned  in  the  decision  of  that 
issue  in  the  case  at  bar  were  before  the  probate  court  in  the 
settlement  of  the  other  estate.  It  is  immaterial  that  the 
forms  in  which  the  same  issue  may  arise  are  different.  If  it 
is  once  finally  decided  by  a  competent  court  on  the  merits 
between  *®'*  the  parties  whose  rights  are  afterward  sought 
to  be  relitigated  the  decision  binds  them:  Wager  v.  Provi- 
dence Ins.  Co.  (1893),  150  U.  S.  99.  Nor  is  it  essential  that 
all  the  parties  to  both  proceedings  are  identical.  It  is  very 
clear  that  the  fund  in  controversy  could  not  belong  to  the 
distributees  of  Mrs.  Kendall,  and  also  to  the  estate  of  Mr. 
Kendall  in  the  circumstances  shown  by  this  record. 

The  trial  court,  as  requested,  should  have  declared  the  legal 
force  of  the  judgment  and  record  in  the  wile's  estate  as  offered 
in  evidence.  That  was  a  question  of  law,  properly  devolving 
on  the  court  to  solve  by  an  instruction  when  duly  requested, 
as  it  was  in  this  case. 

We  think  the  learned  trial  judge  erred  in  declining  to  give 
the  first  final  settlement  the  legal  efficiency  to  which  it  was 
entitled.  Hence  the  judgment  should  be  reversed  and  the 
cause  remanded. 

Black,  C.  J.,  and  Brace  and  Macfarlane,  JJ.,  concur. 

Am.  Bx.  Kkp..  Vou  XLVL  — 30 
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Final  Settlbment  ik  Phobatb  Court— Conclusivfnkss  of. — A  decree 
of  the  probate  court,  unless  appealed  from,  is  final  and  conclusive  upon  the 
parties  as  to  all  matters  withia  its  jurisdiction  which  are  necessarily 
involved  in  the  issue;  but  this  general  rule  applies  only  to  final  decrees: 
Mix's  Appeal,  35  Conn.  121;  93  Am.  Dec.  222;  showing,  however,  that  a 
distinction  is  to  be  observed  between  orders  and  decrees,  made  during  the 
settlement  of  an  estate,  which  are  merely  preparatory  to  a  final  settlement 
and  distribution,  and  a  final  decree  adjusting  and  closing  an  administration 
account;  and  that  the  latter  only  possesses  the  elements  of  a  final  judg- 
ment.  In  some  of  the  states  no  distinction  is  recognized  between  original 
and  final  accounts  of  executors  or  administrators,  and,  if  no  appeal  is  taken 
within  the  statutory  period,  a  partial  account  is  conclusive:  See  mono* 
graphic  note  to  Picot  v.  Biddle,  86  Am.  Deo.  145,  discussing  the  eflFect  as 
rea  judicata  of  annual  settlements  of  executors  or  administrators.  A  decree 
settling  the  final  account  of  an  executor  or  administrator  is  conclusive  in 
the  absence  of  fraud:  Stubblejield  v.  McRaven,  5  Smedes  &  M.  130;  43  Am. 
Dec.  502;  at  least  as  to  items  set  out  therein  and  directly  acted  on:  App  v. 
Dreisbach,  2  Rawle,  287;  21  Am.  Dec.  447.  A  court  of  equity,  however, 
has  power,  where  fraud  is  alleged,  to  inquire  into  such  final  account,  and  to 
do  equity  in  the  case:  Lucich  v.  Medin,  3  Nev.  93;  93  Am.  Dec.  376. 

JuDQMBNT — Conclusiveness  of — Fartibs  not  Identioal. — The  decision 
of  a  court  of  competent  jurisdiction  directly  upon  a  question,  the  determi- 
nation of  which  is  necessarily  involved  in  the  judgment,  is  conclusive  upon  the 
parties  and  their  privies  upon  the  same  matter  in  the  same  or  another  court 
of  competent  jurisdiction:  See  monographic  note  to  Fahey  v.  Esterly  Madiine 
Co.,  44  Am.  St.  Rep.  570,  on  the  proof  of  res  judicata:  Bui-rick  v.  Homer,  78 
Md.  253;  44  Am.  St.  Rep.  283,  and  note;  note  to  Sullivan  v.  SMI,  31  Am. 
St.  Rep.  898.  A  judgment  is  conclusive  if  on  a  direct  point,  though  the 
object  of  the  two  suits  is  different;  Oallaher  v.  City  of  Moundsville,  34  W. 
Va.  730;  26  Am.  St.  Rep.  942.  A  judgment  is  conclusive  of  the  issues 
involved  in  a  controversy  as  between  the  parties  and  those  standing  in 
privity  with  them,  although  in  the  action  in  which  it  is  pleaded  some  only 
of  the  parties  are  litigants:  Nave  v,  Adams,  107  Mo.  414;  28  Am.  St.  Rep. 
421. 


Keed  v.  Howell  County. 

[125  MiSSOUBI,  68.] 

A  CouNTT  n  NOT  Liable  for  damages  caused  by  its  wrongful  attaohmeofe 
of  property. 

James  Orchard  and  M.  B.  Clarke,  for  the  appellant. 

H.  D.  Qreen  and  Olden  &  Orr,  for  the  respondent. 

••  Sherwood,  J.  Howell  county  sued  Robert  Reed,  and 
**  wrongfully  attached  "  his  property,  to  wit:  176  head  of  cat- 
tle, valued  at  $3,500,  and  garnished  a  debtor  of  his  who  owed 
him  $375  and  interest.     Owing  to  the  attachment  the  cattle 
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greatly  depreciated  in  value  during  the  pendency  of  the 
suit,  and  36  head  of  them  were  wholly  lost  to  plaintiff,  to 
his  injury  in  the  sum  of  $1,600.  The  debtor  of  plaintiff, 
solvent  when  garnished,  became  insolvent  and  died  in  that 
condition,  whereby  plaintiff  pocketed  a  loss  of  $610.  He  also 
expended  $512.50  as  attorney's  fees,  and  $150  in  expenses  in 
attending  court,  whereby  he  was  damaged  in  the  sum  of 
$2,722.50,  for  which  he  asked  judgment. 

These  allegations  of  the  petition  were  admitted  on  *•  gen- 
eral demurrer  to  be  true,  and  the  trial  court  held  the  petition 
sufficient  in  law,  and,  the  defendant  county  declining  to  plead 
further,  final  judgment  was  entered  for  plaintiff. 

Beginning  with  Reardon  v.  St.  Louis  County,  36  Mo.  555,  it 
was  ruled  that  that  county  was  not  responsible  for  damages 
arising  from  a  defective  bridge  over  Gingras  river,  whereby 
the  husband  of  the  plaintiff  lost  his  life.  That  case  has 
since  been  followed  in  this  court  in  Swineford  v.  Franklin 
County,  73  Mo.  279,  where  it  was  held  that  the  county  was 
not  liable  for  filling  up  a  mill-race  which  crossed  the  county 
road,  thereby  virtually  destroying  th^  mill  of  the.  plaintiff. 
Two  of  the  judges,  however,  dissented  in  that  case. 

In  Clark  v.  Adair  County,  79  Mo.  536,  the  bridge  over  which 
the  plaintiff  was  crossing  fell,  inflicting  injuries  on  him,  his 
team  and  wagon.  The  Reardon  case  was  followed,  holding 
that  counties  are  only  quasi  corporations  created  by  the  legis- 
lature for  certain  specific  purposes,  and  that  as  such  they  are 
not  responsible  for  neglect  of  duties  enjoined  on  them  or  their 
ofiicers,  unless  a  right  of  action  is  given  by  statute  for  such 
neglect. 

In  Hannon  v.  St.  Louis  County,  62  Mo.  313,  this  principle 
is  recognized,  and  the  distinction  pointed  out  between  that 
case  and  Reardon's  case.  To  the  same  effect  see  Jefferson 
County  v.  St.  IjOUis  County,  113  Mo.  619. 

There  is  nothing  in  the  circumstances  of  this  case  which 
serves  to  distinguish  it  from  any  of  those  cases  where  the 
county  was  held  not  liable;  for  it  will  be  presumed,  in  the 
absence  of  any  allegation  in  the  petition  to  the  contrary,  that 
the  officers  of  the  county,  in  the  institution  of  the  suit  which 
is  the  subject  of  the  present  action,  were  engaged  in  the  per- 
formance of  those  public  duties  which  were  enjoined  on  them 
by  the  direct  authority  of  the  state,  and  not  undertaken  by 
**  those  officers  for  the  private  benefit  or  emolument  of  the 
county. 
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Holding  these  views  the  judgment  naust  be  reversed  and 
the  cause  remanded. 

All  concur.  _ 

CouNTiKs — ToBTS. — A  ootinty  ii  not  liable  for  the  acts  of  ita  servant* 
which  canse  injury  to  others,  unless  made  so  by  statute:  See  monof^aphie 
note  to  Oilman  v.  County  of  Contra  Costa,  6S  Am.  Dec.  294,  295,  on  liability 
of  bounties,  mode  of  its  enforcement,  and  power  of  the  legislature  to  modify* 


Clow  v.  Chapman. 

[126  MiasoUBI,  101.] 

HnsBAKD  AND  WiTB  —  Aliknation  OF  Hdsbasd's  AFFECTIONS. — Under 
statutes  giving  the  wife  a  separate  legal  existence,  and  placing  her, 
with  respect  to  her  property  and  personal  rights,  upon  an  equality  with 
her  husband,  she  may  maintain  an  action  against  a  third  person  for 
alienating  her  husband's  affections  and  depriving  her  of  his  society. 

Married  Women— Statutes,  Con.stbcction  of. — If  a  statute  concerning 
married  women  is,  in  the  main,  remedial  it  should  be  construed  and 
administered  so  as  to  give  effect  to  its  general  object  and  purpose. 

Amick  <&  Brown,  J.  W.  Boyd  and  J.  W.  Brockett^  for  the 
Appellant. 

Dowe,  Johnson  &  Rusk,  for  the  respondent. 

*•'  Black,  P.  J.  According  to  the  petition  the  plaintiff 
and  David  Clow  were  married  in  1866,  and  lived  together 
AS  husband  and  wife  until  1884,  when  they  were  divorced, 
for  the  fault  and  misconduct  of  David.  Before  thej  were 
divorced  the  defendant  alienated  the  affections  of  the  plain- 
tiflTs  husband,  and  induced  hira  to  abandon  plaintiflF  and 
take  up  his  abode  with  her,  the  defendant.  The  petition  con- 
tains other  averments  which  need  not  be  recited.  At  the 
trial  the  defendant  objected  to  the  introduction  of  any  evi- 
dence for  the  assigned  reason  that  the  petition  stated  no 
cause  of  action,  which  objection  the  court  sustained,  and 
hence  this  appeal. 

The  common  law  gives  a  husband  an  action  for  damages 
against  a  third  person  for  enticing  away  his  wife  and  depriv- 
ing him  of  her  society:  Schouler  on  Husband  and  Wife,  sec. 
64.  Proof  of  pecuniary  loss  is  not  necessary  to  sustain  such 
an  action,  because  the  action  is  based  upon  loss  of  the  com* 
panionship  and  society  of  the  wife:  Rinehart  v.  BiUs,  82  Mo. 
634;  52  Am.  Rep.  385;  BigaoxietU  v.  Faulet,  134  Mass.  126; 
45  Am.  Rep.  307. 
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The  question  we  are  now  called  upon  to  determine  is, 
whether  a  wife  has  a  corresponding  action  against  third  per- 
«ons  for  the  alienation  of  the  affections  of  her  husband,  and 
depriving  her  of  his  society.  It  seems  to  be  very  generally 
held  in  this  union  that  the  common  law  gives  her  no  such 
-action,  though  this  question  is  left  in  much  doubt,  in  Eng' 
land,  by  the  conflicting  opinions  in  Lynch  v.  Knight^  9  H.  L. 
Cas.  577. 

It  is  held  in  Duffies  v.  Duffies,  76  Wis.  374,  20  Am.  St.  Rep, 
79,  that  a  *•*  married  woman  has  no  such  action,  either  at 
<;ommon  law  or  under  the  statute  of  that  state.  The  statute 
there  considered  gave  the  wife  an  action  for  any  "  injury  to 
her  person  or  character."  On  the  other  hand,  a  number  of 
well-considered  cases  in  the  courts  of  different  states  affirm 
the  right  of  a  married  woman  to  maintain  an  action  against 
third  persons  for  enticing  her  husband  away,  and  depriving 
her  of  his  aid,  comfort,  and  society:  Bennett  v.  Bennett,  116 
N.  Y.  684;  Foot  v.  Card,  58  Conn.  1;  18  Am.  St.  Rep.  258; 
Westlake  v.  Westlake,  34  Oiiio  St.  621;  32  Am.  Rep.  397; 
£eaver  v.  Adams,  19  Atl.  Rep.  776  (N.  H.  March  14,  1890); 
Postlewaite  v.  Postlewaite,  1  Ind.  A  pp.  473;  Bassett  v.  Bassett, 
20  111.  App.  544;  Mehrhoff  v.  Mehrhoff,  26  Fed.  Rep.  13. 

There  is  considerable  diversity  in  these  cases  as  to  the 
grounds  upon  which  the  judgments  are  made  to  stand.  In 
Bennett  v.  Bennett,  116  N.  Y.  584,  it  is  held  a  wife  had  a 
right  to  such  an  action  by  the  common  law,  but  the  right 
could  only  be  enforced  by  joining  her  husband  in  the. suit; 
that  the  code  of  that  state  gives  her  the  right  to  sue  in  her 
own  name,  so  that  she  may  now  prosecute  such  a  suit  for  her 
own  benefit.  Westlake  v.  Westlake,  34  Ohio  St.  621,  32  Am. 
Rep.  397,  is  made  to  stand  on  the  ground  that,  while  the 
right  of  the  wife  to  maintain  such  an  action  at  common  law 
may  be  doubtful,  all  doubts  are  resolved  in  her  favor  by  the 
«tatute  laws  of  that  state,  which  provide  that  all  rights  in 
action  which  "  have  grown  out  of  a  violation  of  any  of  her 
personal  rights"  shall  remain  her  separate  property  and  under 
her  sole  control.  It  is  also  held  in  that  case  that  the  benefit 
which  a  wife  has  in  the  society  of  her  husband  is  equal  to 
that  which  he  has  in  her  society. 

In  Seaver  v.  Adams  (N.  H.  March  14,  1890)  the  court 
recites  the  substance  of  the  various  legislative  enactments  of 
that  state  on  the  subject  of  married  women,  placing  a  mar- 
ried woman  upon  an  equality  with  her  husband  in  respect 


470  Clow  v.  Chapman.  [Missouri, 

*•*  of  propeerty,  torts,  and  contracts,  and  conferring  upon  her 
the  right  to  sue  and  be  sued.  It  is  then  said:  "And  as  the 
only  reason  why  the  wife  formerly  could  not  maintain  an 
action  for  the  alienation  of  her  husband's  affections  was  the 
barbarous  common-law  fiction  that  her  legal  existence  became 
suspended  during  the  marriage,  and  merged  into  his,  which 
long  since  ceased  to  obtain  in  this  jurisdiction,  there  remains 
now  not  the  semblance  of  a  reason,  in  principle,  why  such  an 
action  may  not  be  maintained  here." 

Such  are  the  grounds  upon  which  some  of  the  cases  sustairi 
the  wife's  action  for  damages  in  the  class  of  cases  now  in 
question. 

We  find  it  stated  by  one  author  that  the  wife  cannot  main- 
tain such  an  action  at  common  law  or  under  a  statute,  save 
where  the  statute  clearly  enables  her  to  prosecute  such  a 
suit:  Schouler  on  Husband  and  Wife,  sec.  65.  On  the  other 
hand  it  is  said:  "To  entice  away,  or  to  corrupt  the  mind 
and  aflections  of  one's  consort  is  a  civil  wrong  for  which  the 
offender  is  liable  to  the  injured  husband  or  wife":  Bigelow  on 
Torts,  153.  Cooley  says  in  the  text:  "It  is  also  generally 
supposed  that  the  wife  can  have  no  action  against  one  who 
should  seduce  the  husband's  affections  from  her,  or  in  any 
manner  deprive  lier  of  his  care  and  society";  but  in  a  note 
he  says:  "We  see  no  reason  why  such  an  action  should  not 
be  supported,  where,  by  statute,  the  wife  is  allowed,  for  her 
own  benefit,  to  sue  for  personal  wrongs  suffered  by  her": 
Cooley  on  Torts,  2d  ed.,  267. 

We  may  now  bring  in  contrast  the  status  of  a  married 
woman  in  respect  to  her  personal  rights  under  the  common 
law  and  our  statutes,  and  first  as  to  the  common  law.  "By 
marriage  the  husband  and  wife  are  one  person  in  law;  that 
is,  the  very  being  or  legal  existence  of  the  woman  is  suspended 
during  the  *®®  marriage,  or,  at  least,  is  incorporated  and 
consolidated  into  that  of  tlie  husband  ":  1  Blacicstone's  Com- 
mentaries, 442.  And  as  to  the  many  disabilities  of  the  wife 
following  from  this  principle  of  unity,  the  great  commenta- 
tor says  they  are  "  for  the  most  part  intended  for  her  protec- 
tion and  benefit;  so  great  a  favorite  is  the  female  sex  of  the 
laws  of  England  ":  1  Blackstone's  Commentaries,  445. 

According  to  the  statute  law  of  this  state  a  husband  cannot 
convey  any  interest  to  his  wife  in  her  real  estate,  or  the  rents 
and  profits  thereof,  save  by  deed  executed  by  her  as  well  as 
by  himself.     He  is  not  liable  for  the  debts  of  his  wife  incurred 
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by  her  before  marriage.  All  real  estate  and  personal  prop- 
erty, including  rights  in  action,  belonging  to  her  at  her  mar- 
riage, or  thereafter  acquired,  or  due  as  the  wages  of  her  sep- 
arate labor,  "or  have  grown  out  of  any  violation  of  her 
personal  rights,  shall  be  and  remain  her  separate  property 
and  under  her  sole  control";  and  she  may  "in  her  own  name, 
and  without  joining  her  husband  as  a  party  plaintiff,  insti- 
tute and  maintain  any  action  for  the  recovery  of  any  such 
personal  property,  including  rights  in  action  as  aforesaid, 
with  the  same  force  and  effect  as  if  such  married  woman 
was  tifeme  soleJ'^  We  omit  reference  to  statutes  enacted  after 
the  present  cause  of  action  accrued. 

Now,  the  common  law  prevails  in  this  state,  except  in  so 
far  as  it  has  been  modified  by  statute.  Let  it  also  be  con- 
ceded that  by  the  common  law  the  wife  could  not  maintain 
a  suit  against  tliird  persons  for  depriving  her  of  her  hus- 
band's comfort  and  society,  because  her  legal  existence  be- 
came merged  in  that  of  the  husband  by  the  marriage.  The 
case  then  turns  upon  the  effect  to  be  given  to  these  statutes. 
They  are  disabling  to  a  large  extent,  so  far  as  they  apply  in 
terms  to  the  husband;  and  they  are  enabling,  in  so  far  as 
they  apply  to  the  wife.  They  give  her  an  entirely  different 
standing  *®''  from  that  occupied  by  her  at  common  law. 
Her  position  is  now  more  like  that  of  a  wife  under  the  civil 
law.  Instead  of  her  legal  existence  being  suspended,  as  in- 
corporated and  consolidated  into  that  of  her  husband,  she  is 
made  to  stand  out  in  bold  relief  with  a  separate  and  distinct 
legal  existence  as  to  her  property  and  also  as  to  her  personal 
rights;  and  she  may  enforce  all  such  rights  by  proceedinga 
in  her  own  name  independently  of  her  husband.  She  is 
placed  upon  an  equality  with  her  husband  in  many  and 
indeed  most  respects.  By  force  of  the  marriage  contract 
husband  and  wife  are  each  entitled  to  the  society  and  com- 
fort of  the  other,  the  one  to  as  great  an  extent  as  the  other. 
As  a  wife  is  now  placed  on  an  equality  with  her  husband  in 
respect  of  her  property  and  personal  rights,  and  as  a  husband 
may  have  his  action  as  against  a  third  person  for  enticing 
away  his  wife,  the  wife  has  her  action  against  third  persons 
for  enticing  away  her  husband.  This  conclusion  has,  in  our 
opinion,  the  support  of  the  great  weight  of  authority  and  the 
better  reason. 

But  it  is  insisted,  on  behalf  of  the  defendant,  that  the  stat- 
utes of  this  state,  before  set  out,  do  not  confer  upon  the  wife 
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any  new  rights,  that  the  personal  rights  mentioned  in  these 
statutes  are  the  personal  rights  which  she  had  at  commoa 
law,  that  disabilities  are  removed  but  no  new  rights  are 
created,  and,  as  she  had  no  right  of  action  at  common  law 
to  remedy  a  wrong  like  the  one  in  question,  she  has  none 
under  the  statute  law.  There  is,  at  first  blush,  some  force  in 
the  argument;  but,  upon  consideration,  we  consider  it  no  more 
than  adhering  to  a  barren  technicality.  The  statutes,  when 
considered  in  their  full  scope  and  purpose,  give  the  wife  a 
separate  legal  existence,  whereas,  before,  her  legal  existence 
was  considered  merged  into  that  of  her  husband,  and  for 
this  reason,  and  no  other,  she  could  not  maintain  the  action. 
New  rights  and  new  obligations  *•*  necessarily  arise  from 
the  changed  condition  as  incidents  thereto.  When  she  is 
given  the  sole  control  of  her  personal  property  and  the  right 
to  recover  the  same  by  her  own  suit  it  must  follow  as  an 
incident  that  she  has  the  right  to  make  contracts  in  respect 
of  such  property;  though  the  statute  may  not  in  terms  give 
her  the  right  to  make  contracts  in  relation  thereto.  Full 
dominion  over  her  property  carries  with  it  the  power  to  dis- 
pose of  such  property  as  a  necessary  incident.  So,  new  per- 
sonal rights  and  obligations  flow  to  her  because  of  the  fact 
that  she  is  given  a  separate  and  distinct  legal  existence. 

Besides  all  tliis  the  words  of  the  statute,  "personal  rights," 
are  very  comprehensive.  They  are  the  same  words  found  ia 
the  Ohio  statute.  In  the  case  before  cited  from  Wisconsin 
the  court  approves  the  Ohio  case,  because  the  statute  of  Ohio 
uses  these  comprehensive  words.  The  statutes  of  this  state 
concerning  married  women  are  for  the  most  part  remedial, 
and  should  be  construed  and  administered  so  as  to  give  effect 
to  their  general  object  and  purpose.  We  see  nothing  in  the 
argument  pressed  upon  our  consideration  to  modify  the  result 
before  expressed. 

The  judgment  is  reversed  and  the  cause  remanded. 

All  concur.  

Remedial  SxATtTTB — How  Construkd. — In  constraing  a  remedial  stat* 
ute  its  language,  so  far  as  is  consistent  with  a  fair  construction  of  the  law, 
should  be  so  interpreted  as  to  promote  and  advance  the  remedy:  MeNuUa 
V.  Loch-idge,  137  111.  270;  31  Am.  St  Rep.  362,  and  note. 

Wire's  Action  for  Alienation  of  Husband's  Affechons. — It  has  been 
shown  in  this  series  of  reports  that  a  husband  has  a  right  of  action  for  th« 
alienation  of  his  wife's  affections:  See  monographic  note  to  Fratini  r.  Castini^ 
44  Am.  St.  Rep.  845-S32,  discussing  the  subject;  though  merely  giving  her 


Nov.  1894]  Clow  v.  Chapman.  473 

shelter,  protection,  and  support  would  creat*  no  cause  of  action  against  the 
party  so  acting:  Babe  v.  Hanna,  5  Ohio,  530;  Burnett  v.  Burkhead,  21  Ark. 
77;  76  Am.  Dec.  358;  Turner  v.  Estea,  3  Maas.  317.  The  object  of  this  note 
is  to  show  whether  a  wife  has  a  corresponding  cause  of  action  for  the  alien- 
ation of  her  husband's  affections.    It  is  said  by  Orton,  J,,  in  Duffies  v.  Duffies, 

76  Wis.  374,  20  Am.  St.  Rep.  79,  that  "the  justice  and  advantages  of  such 
an  action  are  at  least  doubtful,"  and  that  **  there  would  seem  to  be  very  good 
reason  why  this  right  of  action  should  be  denied."  "This  right  of  action  in 
the  wife,"  he  says,  "would  be  the  most  fruitful  source  of  litigation  of  any 
that  can  be  thought  of.  The  loss  of  bis  society  need  not  be  permanent  for 
a  cause  of  action.  For  a  longer  or  shorter  time,  if  caused  by  improper  in- 
ducements or  enticements,  the  right  would  accrue.**  His  honor  also  advances 
the  unsound  propositions  that  "the  loss  of  her  husband's  society  is  not  an 
injury  to  her  person,  property,  means  of  support,  or  character,  and  such  an 
action  cannot  be  forced  within  the  terms  or  spirit  of  the  statute,  by  the  most 
strained  and  liberal  construction.  Such  a  right  of  action  does  not  exist  by 
law,  nor  can  it  be  inferred  from  the  ameliorated  and  changed  conditions  of 
the  wife,  and  her  equality  with  her  husband,  produced  by  modem  legisla- 
tion in  her  behalf.  Whatever  equality  of  rights  with  her  husband  she  may 
have  it  is  not  proper  to  say  that  '  her  right  to  the  society  of  her  husband 
is  the  same,  in  kind,  degree,  and  value,  as  his  right  to  her  society."  In 
Wisconsin,  therefore,  a  wife  cannot  maintain  an  action  against  a  woman 
who  has  alienated  from  her  the  affections  and  deprived  her  of  the  society  of 
her  husband:  Duffiet  v.  Duffies,  76  Wis.  374;  20  Am.  St.  Rep.  79,  and  note. 
So,  in  Maine:  Doe  v.  Roe,  82  Me.  503;  17  Am.  St.  Rep.  499.  And  it 
was  so  held,  at  first,  in  Indiana,  but  by  a  divided  court:  Logan  v.  Logan, 

77  lud.  558.  Mr.  Justice  Blackstone  was  evidently  not  forgotten  when 
these  decisions  were  made,  for  he  gave  as  a  reason  for  denying  the  wife's 
right  of  action  in  cases  of  this  kind  the  following:  "  The  inferior  hath  no 
kind  of  property  in  the  company,  care,  or  assistance  of  the  superior,  as  the 
superior  is  held  to  have  in  those  of  the  inferior,  and  therefore  the  inferior 
can  suffer  no  loss  or  injury":  3  Blackstone's  Commentaries,  142.  Notwith- 
standing this,  the  authorities  are  divided  upon  the  question  as  to  whether 
such  an  action  would  lie  at  common  law:  Lynrh  v.  Knight,  9  H.  L.  Cas.  577; 
Bennett  v.  Bennett,  116  N.  Y.  584;  notes  to  Shaddock  v.  Cli/lon,  94  Am.  Dec. 
693;  Westlake  v.  Westlake,  32  Am.  Rep.  406;  Duffies  v.  Duffies,  76  Wis.  374; 
20  Am.  St.  Rep.  79;  some  of  the  cases  holding  that  "  as  the  wife  had  no 
right  of  property  in  any  damages  recovered  on  her  account,  for  any  cause, 
neither  could  she  have  any  right  of  action  to  recover  them":  WaiTcn  v. 
Warren,  89  Mich.  123,  124. 

But,  whatever  may  have  been  the  status  of  married  women  a  hundred  and 
fifty  yearq  ago,  the  disabilities  of  coverture  have,  since  then,  been  gradu- 
ally removed  by  legislation,  and  have  practically  disappeared  from  our  juris- 
prudence. A  husband  and  his  wife  are  equal  under  the  law,  at  least  with 
respect  to  the  conjugal  affection  and  society  which  each  owes  to  the  other. 
The  husband  owes  to  the  wife  all  that  the  wife  owes  to  him.  She  has  the 
same  right  to  the  consortium  of  her  husband  that  he  has  to  hers.  Her  right 
is  the  same  in  kind,  degree,  and  value,  and  an  injury  thereto  is  a  violation  of 
her  personal  rights  and  an  injury  to  her  person.  She  is  as  much  entitled, 
under  the  law  and  by  moral  right,  to  the  society,  protection,  and  support 
of  her  husband  as  he  is  to  her  society  and  services  in  his  household:  WUUama 
V.  Williams,  20  Col.  51;  Foot  v.  Card,  58  Conn.  1;  18  Am.  St.  Rep.  258; 
Wairen  v.  Wairen,  89  Mich.  123;  L]/ndi  v.  Knight,  9  H.  L.  Cas.  577;  Holmes 
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T.  Holmes,  133  Ind.  386;  Bennett  v.  Bennett,  116  N.  Y.  584;  overruling  Van 
Amam  v.  Ayers,  67  Barb.  544;  Baker  v.  Baker,  16  Abb,  N.  O.  293;  Jaynes 
T.  Jaynes,  39  Hun,  40;  Basselt  v.  BasseU,  20  111.  App.  643. 

It  has,  therefore,  been  held  by  state  courts,  other  than  those  of  Maine 
and  Wisconsin,  that  a  wife  may,  without  joining  her  husband,  maintain  au 
action  to  recover  damages  for  the  alienation  of  his  affections,  and  the  con- 
sequent loss  of  his  society,  assistance,  and  support;  if,  under  the  statutes  of 
the  state  under  which  she  prosecutes  her  action,  she  is  given  power  to  sue 
for  personal  wrongs  without  joining  her  husband:  Haynea  v.  Nowlin,  129 
Ind.  581;  28  Am.  St.  Rep.  213;  overruling  Logan  v.  Logan,  77  Ind.  558; 
FoU  V.  Card,  58  Conn.  1;  18  Am.  St.  Rep.  258;  Williarm  v.  Williamt,  20 
Col.  51;  Wolfv.  Wolf,  130  Ind.  599;  Postletoaite  v.  Postlewaite,  1  Ind.  App. 
473;  Bennett  v.  Bennett,  116  N.  Y.  584;  overruling  Van  Amam  v.  Ayers,  67 
Barb.  544;  Reed  v.  Reed,  6  Ind.  App.  317;  Breiman  v.  Paasch,  7  Abb.  N.  C. 
249;  Baker  v.  Baker,  16  Abb.  N.  C.  293,  disregarding  Van  Amam  v.  Ayers, 
67  Barb.  544;  Warner  v.  Miller,  17  Abb.  N.  C.  221;  Churchill  v.  Lewis,  17 
Abb.  N.  C.  226;  Jaynes  v.  Jaynes,  39  Hun,  40;  Manwarren  v.  Mason,  79 
Hun,  592;  BasseU  v.  BasseU,  20  111.  App.  543;  Westlake  v.  Westlake,  34  Ohio 
St.  621;  32  Am.  Rep.  .397;  Mthrhoffv.  Mehrhoff,  26  Fed.  Rep.  13;  Waldron 
v.  Waldron,  45  Fed.  Rep.  315.  "The  actual  injury  to  the  wife,"  says 
Vaun,  J.,  in  Bennett  v.  Bennett,  116  N.  Y.  5S4,  590,  "from  the  loss  of  con' 
sortium,  which  is  the  basis  of  the  action,  is  the  same  as  the  actual  injury  to 
the  husband  from  that  cause.  His  right  to  the  conjugal  society  of  his  wife 
is  no  greater  than  her  right  to  the  conjugal  society  of  her  husband.  Mar- 
riage gives  to  each  the  same  rights  in  that  regard.  Each  is  entitled  to  the 
comfort,  companionship,  and  affection  of  the  other.  The  rights  of  the  one 
and  the  obligations  of  the  other  spring  from  the  marriage  contract,  are  mu- 
tual in  character,  and  attach  to  the  husband  as  husband  and  to  the  wife  as 
wife.  Any  interference  with  these  rights,  whether  of  the  husband  or  of 
the  wife,  is  a  violation  not  only  of  a  mutual  right,  but  also  of  a  legal  right 
arising  out  of  the  marriage  relation.  It  is  a  wrongful  interference  with 
that  which  the  law  both  confers  and  protects.  A  remedy  not  provided  by 
statute,  but  springing  from  the  flexibility  of  the  common  law  and  its  adapt- 
ability to  the  chaiiging  nature  of  hninan  affairs,  has  long  existed  for  the  re- 
dress of  the  wrongs  of  the  husband.  As  the  wrongs  of  the  wife  are  the 
same  in  principle,  and  are  caused  by  acts  of  the  same  nature  as  those  of  the 
husband,  the  remedy  siiould  be  the  same.  Wiiat  reason  is  there  for  any 
distinction?  Is  there  not  the  same  concurrence  of  loss  and  injury  in  the 
one  case  as  in  the  other?  Why  should  he  have  a  right  of  action  for  the  loss 
of  her  society  unless  she  also  has  a  right  of  action  for  the  loss  of  his  society? 
Does  not  the  principle  that  'the  law  will  never  suffer  an  injury  and  a  dam- 
age without  a  remedy'  apply  with  equal  force  to  either  case?  Since  her 
society  has  a  value  to  him  capable  of  admeasurement  in  damages,  why  ia 
his  society  of  no  legal  value  to  her?  Does  not  she  need  the  protection  of 
the  law  in  this  respect  at  least  as  much  as  he  does?  Will  the  law  give  its 
aid  to  him  and  withhold  it  from  her?"  Compare  note  to  Shaddock  v.  Clifton, 
94  Am.  Dec.  593,  showing  that  under  the  term  consortium  are  included  the 
person's  affections,  society,  and  aid.  If  a  statute  authorizes  a  married  woman 
to  sue  alone  it  cuts  off  tlie  right  of  the  husband  to  be  joined  with  her,  and 
permits  her  to  sue  and  recover  for  herself:  Bennett  v.  Bennett,  116  N.  Y.  584. 
Even  a  divorced  woman  may  maintain  an  action  for  the  alienation  of  the 
affections  of  her  former  husband:  Postlewaite  v.  Postletoaite,  1  Ind.  App.  473. 

Pleadings. — If  au  aotiou  ia  brought  by  a  wife  against  the  mother  of  her 
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husband  for  the  alieaation  of  his  affectioas  the  complaint  is  bad  unless  it 
states  that  the  acts  were  maliciously  done.  The  legal  presumption  in  such 
oases  is  that  the  parent  will  act  for  the  beat  interest  of  the  child,  although 
married  and  of  full  age:  Reed  v.  Beed,  6  Ind.  App.  317.  In  an  action  for 
enticing  away  a  husband  it  is  sufficient  to  allege  in  the  complaint  the  ulti- 
mate  facts,  without  a  statement  of  the  arts  made  use  of  to  accomplish  the 
illegal  purpose:  Willianui  v.  Williams,  20  Col.  51.  But.  if  such  allegations 
are  made  they  should  be  specific.  Thus,  a  complaint  that  defendants  began 
systematically  to  poison  and  prejudice  the  mind  of  the  husband  against  the 
wife  by  telling  him  false  stories  about  her,  and  charging  her  with  unwil- 
lingness and  inability  to  do  housework,  and  by  treating  her  with  gross  dis- 
respect  in  his  presence,  and  finally,  by  falsely  and  maliciously  charging  her 
in  his  presence  with  having  committed  adultery,  is  not  sufficient,  except  as 
to  the  latter  allegation,  and  even  that  should  be  made  more  specific  by  stating 
the  time  and  place  where  the  words  were  spoken,  and  what  words  were 
used:  Mehroffv.  Mehroff,  26  Fed.  Rep.  13.  And  the  answer  should  be  defin- 
ite and  certain  as  to  a  complete  or  partial  defense.  If  portions  of  the  answer 
do  not  set  up  a  complete  defense,  and  the  pleader  omits  to  state  that  the 
defense  is  pleaded  as  a  partial  defense,  an  order  will  be  granted  requiring 
him  to  make  his  allegations  more  definite  and  certain,  so  as  to  show  whether 
he  intended  to  make  a  complete  or  partial  defense.  Therefore,  in  an  action 
for  alienating  the  affections  of  a  husband,  allegations  of  his  previous  divorce, 
or  of  previous  separation,  should  be  stated  as  a  partial  defense:  Simmons  v. 
Simmons,  21  Abb,  N.  C.  469. 

Evidence — Declarations. — In  an  action  for  the  alienation  of  a  husband's 
affections  it  must  affirmatively  appear  that  the  defendant  was  the  seducer 
and  enticer,  and  plaintiff  fails  to  make  out  a  case  if  it  appears  that  the  hus- 
band enticed  the  defendant  into  illicit  relations  with  him:  Churchill  v.  Lewis^ 
17  Abb.  N.  C.  226.  Intentional  alienation  must  be  shown:  Wa7-ner  v.  Mil- 
fer,  17  Abb.  N.  C.  221;  Westlake  v.  Westlake,  34  Ohio  St,  621;  32  Am.  Rep. 
397.  It  is  not  enough  that  defendant  kept  a  bawdy-house,  and  that  the 
husband  merely  went  there  and  associated  with  her.  Nor  is  it  enough  to 
show  that  defendant  harbored  the  husband,  though  it  might  be  otherwise  in 
a  corresponding  action  by  the  husband,  as  the  sufficiency  of  a  fact  of  harbor- 
ing in  such  an  action  depends  on  his  right  to  fix  the  abode:  Warner  v.  MiU 
ler,  17  Abb.  N.  C.  221.  It  must  appear  by  a  preponderance  of  evidence 
that  the  alienation  and  abandonment,  if  any,  were  caused  by  the  defendant 
knowingly  and  by  ilirect  and  active  interference:  WaUiron  v.  Waldron,  45 
Fed,  Rep,  315.  The  acts  of  the  defendant  that  caused  the  alleged  injury 
must  have  been  malicious:  Westlake  v.  Westlake,  34  Ohio  St,  621,  32  Am. 
Rep,  397;  but  malice,  in  such  cases,  may  be  implied  whenever  there  is  a 
deliberate  intention  to  do  a  grievous  wrong  without  legal  justification  or 
excuse,  as  the  very  essence  of  malice  is  a  disposition  or  willingness  to  do  & 
wrongful  act  greatly  injurious  to  another:    Williams  v.  Williams,  20  Col.  51. 

We  apprehend  that  any  thing  which  throws  light  upon  the  causes  and 
motives  which  induced  the  husband's  estrangement  should  be  admitted  as 
part  of  the  res  gestce  in  an  action  for  the  alienation  of  his  affections.  Thus, 
in  an  action  brought  by  the  wife  against  her  father-in-law,  evidence  that 
defendant's  son  was  married  to  the  plaintiff  while  intoxicated,  and  that  h» 
had  never  had  any  affection  for  her,  either  before  or  after  the  marriage,  is 
admissible  not  only  in  mitigation  of  dama!:;e3,  but  to  prove  defendant's 
theory  that  the  husband  voluntarily  left  the  plaintiff:  Basseit  v.  Bassett,  20 
111.  App.  543.     And  the  plaintiff,  while  testifying  in  her  own  behalf  as  to 
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the  fact  of  parting,  may  state  a  conversatioa  that  occurred  between  herself 
«n<l  her  husband,  at  the  time,  to  show  their  separation  and  the  ground 
assigned  by  the  husband  for  it.  Proof  of  the  fact  of  separation  being 
Admissible,  the  husband's  declarations,  at  the  time,  explanatory  of  that  act, 
are  also  admissible  as  a  part  of  the  res  geslcBf  for  it  is  a  familiar  principle 
that  "where  it  is  necessary  or  proper  in  the  course  of  a  cause  to  inquire 
into  the  nature  of  a  particular  act,  or  the  intention  of  the  person  who  did 
the  act,  proof  of  what  the  person  said  at  the  time  of  doing  it  is  admissible 
in  evidence  for  the  purpose  of  showing  its  true  character":  Baker  r.  Baker, 
16  Abb.  N.  C.  293,  302,  citing  1  Phillips  on  Evidence,  231.  But  declara- 
tions of  the  husband  not  made  at  the  time  of  the  act  which  they  are  sup« 
posed  to  characterize,  not  made  in  the  presence  of  defendant,  and  merely 
explanatory  of  the  conduct  of  the  defendant,  or  of  himself  and  wife,  are 
inadmissible  in  such  an  action:  Manwarren  v.  Mason,  79  Hun,  592;  Wett' 
lakt  V.  Weatlake,  34  Ohio  St.  621,  32  Am.  Rep.  397,  Huling  v.  Huling.  32  IIL 
App.  519,  and  if  admitted  over  defendant's  objection  a  new  trial  will  be 
granted,  for  it  cannot  be  said  that  such  declarations  may  not  have  had  a 
potential  influence  upon  the  jury  in  inducing  it  to  render  its  verdict  in 
favor  of  the  plaintiff:  Mantomren  v.  Maaon,  79  Hun,  592.  In  determining 
whether  the  declarations  of  a  person  not  a  party  to  an  action  are,  or  are 
not,  competent  evidence  in  a  particular  case,  the  nature  of  the  issue  and 
the  special  circumstances  under  which  the  declarations  were  made  must  be 
considered.  Whenever  it  is  proper  to  prove  the  doing  of  an  act  by  a  cer- 
tain person  the  declarations  of  such  person,  accompanying  the  act  and  hav- 
ing reference  thereto,  are  clearly  admissible  in  evidence  as  explanatory  of 
the  act  itself.  Consequently  it  is  proper,  in  an  action  by  a  wife  for  the 
alienation  of  her  husband's  affections  and  causing  him  to  separate  from  and 
desert  her,  to  admit  in  evidence  the  declarations  of  the  husband,  having 
reference  to  his  separation  or  contemplated  separation  from  his  wife,  for 
the  purpose  of  showing  what  caused  such  separation,  though  his  mere 
declarations  are  not  admissible  to  show  what  the  conduct  of  the  defendant 
really  was:    WiUiarm  v.   WiUiama,  20  Col.  61. 

A  woman  cannot  be  chargeable  with  alienating  the  affections  of  another 
woman's  husband  simply  because  he  has  become  enamored  of  her,  although 
after  he  becomes  divorced  from  his  wife  the  other  woman  consents  to  marry 
him.  Hence,  in  such  an  action,  the  complaint  and  evidence,  in  a  suit  for 
divorce  previously  obtained  by  the  plaintiff  against  her  husband  are  inad- 
missible: Waldron  v.  WaJdron,  45  Fed.  Rep.  315.  A  charge  by  the  wife 
that  her  husband's  affections  have  been  alienated  "  is  one  easily  made,"  says 
Bunn,  J.,  in  Waldron  v.  Waldron,  45  Fed.  Rep.  315,  317,  "and,  as  it  affects 
the  person,  the  property,  and  the  character  of  the  person  charged  witli  the 
wrong,  it  should  be  proved  by  testimony  convincing  and  satisfactory  to  tlie 
minds  and  couscienced  of  the  jury.  The  burden  of  proof  is  always  upon  the 
person  making  such  a  charge,  and  the  charge  should  not  be  assumed  to  be  true 
without  evidence  or  without  a  preponderance  of  evidence  to  support  it.  The 
evidence  adduced  may  be  circumstantial  in  character,  and  usually  is,  in  such 
cases;  but  it  should  be  sufl5cient  and  satisfactory  to  induce  the  jury  to  believe 
the  charges  to  be  true."  "We  know,  as  a  matter  of  common  knowledge  and 
observation,  that,  as  a  general  rule,  men  woo  and  women  are  wooed  and 
won;  that  men  seduce  and  allure  and  lead  women  from  the  path  of  virtue, 
and  that  women  are  allured,  seduced,  and  led  astray,  but  we  also  know, 
from  common  observation,  that  this  general  rule  does  not  always  hold,  and 
that  sometimes  women  woo  men;  that  sometimes  women  allure,  seduce. 
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and  debauch  men;  that  women,  upon  occasion,  induce,  allure,  and  persuade 
men  to  abandon  and  desert  their  wives,  and  form  new  relations,  lawful  or 
unlawful":  Waldron  v.  Waldron,  45  Fed.  Rep.  315,  320,  per  Bunn,  J.  It 
is,  therefore,  for  the  jury  to  say,  from  all  the  evidence  in  such  a  case,  what 
were  the  facts,  and  whether  the  issue  stands  proved  or  unproved. 

Damages. — In  au  action  by  a  wife  for  the  alienation  of  her  husband's  afifec- 
tions  the  measure  of  damages  is  based  on  the  actual  injury  to  the  plaintiff 
by  the  loss  of  her  husband's  afifection  and  support,  and  on  the  pecuniary  cir- 
cumstances of  the  defendant:  Waldron  r.  Waldron,  45  Fed.  Rep.  315.  If 
the  injury  was  inflicted  wantonly  and  maliciously  exemplary  damages  may 
be  awarded,  in  addition  to  compensation  for  the  loss  of  support  and  mainte- 
nance: Williams  v.  Williams,  20  Col.  51;  Warner  v.  Miller,  17  Abb.  N.  C. 
221;  Waldron  v.  Waldron,  45  Fed.  Rep.  315,  Damages  for  the  injury  to 
the  wife's  right  must  be  given  to  her  solely:  Foot  v.  Card,  58  Conn.  1;  18  Am. 
St,  Rep.  258;  Bennett  v.  Bennett,  116  N.  Y.  584;  and  her  right  to  recover  is 
not  affected  by  the  fact  that  she  and  her  husband  are  still  together:  Foot  v. 
Card,  58  Conn.  1;  18  Am.  St.  Rep.  258.  But  if  the  plaintiff  cohabits  with 
her  husband,  after  believing  him  to  have  been  guilty  of  illicit  relations  with 
the  defendant,  that  fact,  as  well  as  delay  in  bringing  the  action,  may  be 
considered  by  the  jury  in  mitigation  of  damages:  Churddll  v.  Lewis,  17  Abb. 
N.  C.  226.  The  jury,  in  estimating  the  damages  in  such  a  case,  may  consider 
the  true  relations  between  the  plaintiff  and  her  husband,  whether  happy  or 
otherwise,  before  his  acquaintance  with  the  defendant;  the  state  of  his  feel- 
ing, intent,  and  the  extent  of  his  affections  towards  his  wife;  and  the  effect 
produced  upon  the  plaintiff  by  the  existence  of  the  relations  between  the 
defendant  and  her  husbaud  as  they  appeared,  at  the  time,  to  the  wife: 
Churchill  v.  Lewis,  17  Abb.  N.  C,  226.  While  exemplary  damages  may  be 
awarded  for  injuries  affecting  the  mind  and  sensibilities  of  an  individual,  no 
absolute  rule  can  be  laid  down  as  to  the  measure  of  damages  in  an  action 
for  enticing  away  a  husband.  Reasonableness  being  the  only  limit  to  the 
exemplary  damages  allowable  in  such  a  case,  the  common-law  practice  may 
be  followed  in  declaring  for  and  awarding  such  damages.  If  the  right  of 
recovery  is  clear,  the  court  will  not  disturb  a  verdict  on  the  ground  that  it 
is  too  much  or  too  little,  unless  it  is  grossly  disproportionate  to  the  rights 
of  the  parties,  as  shown  by  the  evidence:  Williams  v.  Williams,  20  Col.  51. 
In  this  case  a  judgment  upon  a  verdict  for  twelve  thousand  five  hundred 
dollars  was  affirmed  and  a  rehearing  denied. 

Parent's  Advice — Instructions.  —  Tiie  relation  of  parent  and  child  may  ex- 
cuse much  partiality  by  one  for  the  other,  and  a  parent  may,  in  good  faith 
and  from  worthy  motives,  in  a  moderate,  temperate,  and  careful  manner, 
advise  his  son  as  to  his  domestic  affairs  without  incurring  liability  for  alien- 
ation of  affections,  though  his  advice  influences  a  separation  between  his  son 
and  the  latter's  wife;  but  such  relation  will  not  excuse  gross  injustice  delib- 
erately perpetrated  against  the  rights  of  the  wife:  Huling  v.  Huling,  32  IlL 
App.  519;  Williams  v.  Williams,  20  Col.  51.  An  instruction  in  such  a  case 
for  the  plaintiff,  and  ignoring  the  relation  of  father  and  son,  and  the  ques- 
tion of  good  faith,  is  bad:  Huling  v.  Huling,  32  III.  App.  519.  Again,  aa 
unjustifiable  act  is  not  necessarily  malicious,  and,  in  an  action  for  enticing 
away  a  husband,  it  is  not  technically  accurate,  aa  an  abstract  proposition, 
to  give  an  instruction  to  the  effect  that  if  the  conduct  of  the  defendant  was 
unjustifiable,  and  actually  caused  the  injury  complained  of,  then  malice  ia 
law  ia  implied  from  such  conduct;  as  such  a  rule  ignores  the  distinction 
between  the  intentional  commission  of  a  wrongful  act  and  the  doing  of  a 
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wrongful  aot  throngh  mere  error  of  judgment,  as  well  as  the  distinctioa 
between  a  grievous  wrong  and  a  mere  nominal  trespass:  Willianu  v.  WilU 
iamx,  20  Col.  61. 

Arrest — St<itute  qf  LimitalionB. — An  order  of  arrest,  in  an  action  by  a  wife 
for  the  alienation  of  her  husband's  affcctious,  is  a  remedy  allowed  by  the 
code  of  New  York:  Breiman  v.  Paasch,  7  Abb.  N,  C.  249.  Such  an  action 
is  not  governed  by  that  section  of  the  statute  of  limitations  concerning  direct 
physical  injuries  to  the  person,  but  is  controlled  by  that  section  which  lim- 
its the  time  in  which  an  action  may  be  brought  for  an  injury  to  personal 
and  relative  rights:   Bassett  v.  Baasett,  20  III.  App.  543. 
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Dked. — ^Thb  Destbuction  and  Cancellation  of  a  Deed,  after  it  has  been 
delivered,  does  not  revest  the  title  in  the  grantor. 

Deed,  Lost  or  Destroyed. — Secondary  Evidence  is  admissible  to  prove 
the  existence,  loss,  and  contents  of  an  unrecorded  deed,  which  has  been 
lost  or  destroyed  by  accident  or  mistake;  but  not  where  it  has  been  vol- 
untarily  destroyed  by  the  grantee  for  the  purpose  and  with  the  iuten« 
tion  of  revesting  the  title  in  the  grantor. 

Deed,  Lost  or  Destroyed  —  Estoppel  from  Sejtino  up  Title  —  Con- 
TRrviNO  to  Defraud  Creditors. — A  grantee,  who  has  destroyed  or 
consented  to  the  destruction  of  his  unrecorded  deed  with  the  intentioo 
of  thereby  revesting  the  title  in  the  grantor,  will  be  estopped  from  set- 
ting up  title  under  such  deed;  and  those  claiming  under  him  will  also 
be  estopped,  unless  the  destruct'on  of  the  deed  was  a  contrivance  to 
defraud  the  creditors  of  the  grantee. 

Fraudulent  Conveyances— Issue  of  Fraud  mat  be  Tried  in  Eject- 
ment.— If  a  grantee  destroys  his  unrecorded  deed  for  the  purpose  of 
revesting  title  in  his  grantor,  and  has  the  latter  execute  a  deed  in  trust 
for  his  wife,  with  the  intention  of  hindering,  delaying,  and  defrauding 
his  creditors,  the  whole  transaction  is  void  at  law  as  well  as  in  equity, 
and  the  issue  may  be  tried  in  an  action  of  ejectment,  as  well  as  in  a 
suit  in  equity,  to  set  aside  the  second  deed  on  the  ground  of  fraud. 

Fraudulent  Conveyances — Fraud  may  be  Proved  in  Ejecfment. — A 
purchaser  at  a  sheriff's  sale  made  by  virtue  of  a  creditor's  judgment 
may,  in  an  action  of  ejectment,  defeat  a  deed  made  to  defraud  creditors, 
by  proof  of  its  fraudulent  character. 

Possession,  When  in  Him  Who  has  Befter  Title. — If  two  or  more  per* 
sons  are  in  possession  of  land,  each  under  a  separate  conveyance  or 
color  of  title,  the  possession  will  be  treated  as  being  in  him  who  has  the 
better  title. 

Adverse  Possession  of  Wife  —  Limitation  of  Action. — If  a  husband 
destroys  his  unrecorded  deed  for  the  purpose  of  revesting  title  in  his 
grantor,  and  has  the  latter  convey  the  land  to  a  trustee  for  the  use  of 
the  grantee's  wife,  for  the  purpose  of  defrauding  the  grantee's  creditors, 
which  deed  is  recorded,  and  the  husband  and  wife  remain  in  possessioa 
for  more  than  ten  years,  the  wife,  having  the  title,  will  be  deemed  to 
have  had  possession  adverse  to  her  husband  and  all  others  since  the 
recording  of  the  deed  to  her,  ami  the  ten-year  statute  of  limitation* 
will  commence  to  run  from  that  time. 
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Wm.  S.  Shirk,  for  the  appellants. 
D.  E.  Wray^  for  the  respondents. 

'*'  Black,  P.  J.  The  plaintififs  are  the  widow  and  heirs 
of  Samuel  W.  Potter.  They  brought  this  action  to  recover 
one  hundred  and  twenty  acres  of  land  in  Morgan  county, 
All  parties  claim  under  John  Hupp. 

The  plaintiff's  evidence  tends  to  show  that  John  Hupp  sold 
the  land  in  February,  1866,  to  Thomas  Baine;  that  Baineand 
bis  wife  moved  upon  the  land  at  that  date,  and  continued  to 
reside  thereon  until  1879  or  1880,  a  period  of  about  fourteen 
years;  that  Hupp  executed  and  delivered  a  deed,  dated  in 
February,  1866,  conveying  the  land  to  Thomas  Baine,  which 
deed  was  never  recorded;  and,  to  defraud  his  creditors,  Baine 
destroyed  this  unrecorded  deed  and  caused  Hupp  to  execute 
another  one  of  date  May  11,  1867,  conveying  the  land  to  a 
trustee  for  the  use  of  his  wife. 

The  plaintiff  also  read  in  evidence  two  sheriff's  deeds 
dated  in  October,  1884,  conveying  all  the  title  and  interest  of 
Thomas  Baine  to  Samuel  W.  Potter.  These  deeds  are  based 
upon  judgments  rendered  against  Thomas  Baine  in  1883  and 
1884.  One  of  the  judgments  seems  to  have  been  based  upon 
a  debt  contracted  by  Thomas  Baine  prior  to  the  date  of  the 
deed  from  Hupp  to  J.  H.  Potter  in  trust  of  E valine  Baine. 

The  defendants  read  in  evidence  the  deed  from  ***  Hupp 
to  J.  H.  Potter,  before  mentioned,  conveying  the  land  to 
Potter  in  trust  for  the  sole  use  and  benefit  of  Evaline  Baine. 
As  has  been  said,  this  deed  bears  date  of  May  11,  1867, 
and  was  duly  recorded  on  the  eighteenth  day  of  the  same 
month  and  year.  The  defendants  then  read  in  evidence  a 
deed  from  Evaline  Baine  and  her  husband  to  the  defendant, 
Howard  Adams  and  to  one  Philip  Adams,  dated  August  8, 
1888,  and  recorded  in  1889. 

After  Baine  and  wife  left  the  land  in  1879  or  1880  they 
leased  it  to  various  persons  down  to  the  date  of  the  last-men- 
tioned deed.  For  the  year  commencing  March  1,  1883,  the 
lease  appears  to  have  been  made  by  Thomas  Baine  in  his 
own  name  and  for  that  year  the  rents  were  paid  to  him.  For 
the  other  years  the  land  was  rented  by  Mrs.  Baine  and  she 
received  the  rents.  She  and  her  husband  resided  together 
at  all  times.  This  suit  was  commenced  in  1891,  twenty-four 
years  after  the  date  of  the  alleged  fraudulent  deed. 

1.  The  first  inquiry  presented  by  this  record  is  as  to  the 
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effect  of  the  destruction  of  the  first  deed  from  Hupp  to 
Thomas  Baine  and  the  execution  atul  delivery  of  the  second 
by  Hupp  to  J.  H.  Potter,  conveying  the  land  to  the  latter  in 
trust  for  Evaline  Baine. 

The  destruction  and  cancellation  of  a  deed  after  it  has  been 
delivered  does  not  revest  the  title  in  the  grantor.  Title  to 
land  cannot  be  transmitted  in  that  way.  Where  a  deed  has 
been  lost  or  destroyed  by  accident  or  mistake  secondary  evi- 
dence may  be  introduced  of  its  existence,  loss,  and  the  con- 
tents thereof.  But  a  different  rule  prevails  where  the  grantee 
has  voluntarily  destroyed  an  unrecorded  deed  for  the  purpose 
and  with  the  intention  of  revesting  the  title  in  the  grantor. 
In  such  a  case  he  will  not  be  allowed  to  prove  the  contents 
of  the  destroyed  deed  by  parol  evidence. 

It  was  said  in  Farrar  v.  Farrar^  4  N.  H.  191,  17  Am.  Dec. 
410:  ***  "  The  true  ground  on  which  these  decisions  are  to  be 
supported  is  that  the  grantee  having  voluntarily  and  without 
any  misapprehension  or  mistake  consented  to  the  destruction 
of  the  deed  with  a  view  to  revest  the  title,  neither  he  nor  any 
other  person  claiming  by  a  title  subsequently  derived  from 
him  is  to  permitted  to  show  the  contents  of  the  deed  so  de- 
stroyed by  parol  evidence."  See,  also,  on  the  same  subject, 
Speer  v.  Speer,  7  Ind.  178;  63  Am.  Dec.  418;  Mussey  v.  Holt^ 
24  N.  H.  252;  55  Am.  Dec.  234.  It  may,  therefore,  be  said 
with  safety  that  a  grantee  who  has  destroyed  or  consented  to 
the  destruction  of  his  unrecorded  deed  with  the  intention  of 
thereby  revesting  the  title  in  the  grantor  will  not  be  allowed 
to  produce  parol  evidence  of  the  contents  of  tlie  destroyed 
deed.  He  will  be  estopped  from  setting  up  title  under  such 
deed.  In  this  way,  namely,  by  estoppel,  the  destruction  of 
the  deed  will  have  the  intended  effect. 

Now,  the  evidence  produced  by  plaintiffs  themselves  shows 
that  Thomas  Baine  destroyed  the  first  deed  before  it  had  been 
recorded  for  the  purpose  of  putting  the  title  back  in  Hupp, 
to  the  end  that  Hupp  might  convey  the  land  to  J.  H.  Potter 
in  trust  for  the  wife  of  said  Baine.  Applying  the  principles 
of  law  just  stated,  Baine  would  be  estopped  from  setting  up 
title  under  the  destroyed  deed;  and  these  plaintiffs,  claiming 
under  him,  are  also  estopped,  unless  the  destruction  of  the 
first,  and  execution  of  the  second,  deed  was  a  contrivance 
devised  to  defraud  Baine's  creditors.  It  would  be  absurd  to 
say  the  plaintiffs  cannot  assail  the  whole  transaction  on  the 
ground  of  fraud. 
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This  brings  us  to  the  objection  interposed  by  the  defend- 
ants to  the  effect  that  the  second  deed  cannot  be  overthrown 
on  the  ground  of  fraud  in  an  action  of  ejectment.  This 
objection  is  not  well  taken.  If  that  deed  was  made  to  hin- 
der, delay,  or  defraud  the  creditors  of  Thomas  Baine,  then  it 
was  and  is  void  at  law  ***  as  well  as  in  equity,  and  such  an 
issue  may  be  tried  in  an  action  of  ejectment  as  well  as  in  a 
suit  in  equity  to  set  aside  the  fraudulent  conveyance.  Where 
a  debtor  holding  the  legal  title  to  land  makes  a  conveyance 
thereof  in  fraud  of  his  creditors,  the  purchaser  at  a  sheriff's 
sale,  made  by  virtue  of  a  creditor's  judgment,  may  sue  in 
ejectment,  and  in  such  a  suit  he  may  defeat  the  fraudulent 
conveyance  by  proof  of  its  fraudulent  character.  The  fraudu- 
lent deed  being  thus  declared  void  from  the  beginning,  the 
sheriff's  deed  carries  the  title:  Chandler  v.  Bailey,  89  Mo. 
643;  Wait  on  Fraudulent  conveyances,  etc.,  2d  ed.,  sec.  51. 

The  next  inquiry  is  whether  the  trial  court  should  have 
declared  the  plaintiff's  action  barred  by  the  statute  of  limi- 
tations. Baine  and  his  wife  were  in  possession  of  the  land 
when  the  first  deed  was  destroyed  and  the  second  one  exe- 
cuted. This  second  deed  conveying  the  land  to  J.  H.  Potter 
in  trust  for  E valine  Baine,  the  wife  of  Thomas  Baine,  was 
recorded  the  18th  of  May,  1867.  Baine  and  wife  continued 
in  possession  for  more  than  ten  years  after  that  date.  Indeed, 
they  continued  in  possession  by  themselves  and  tenants  down 
to  1888,  when  they  executed  the  deed  to  the  defendants. 

Rogers  v.  Brown,  61  Mo.  189,  was  a  suit  in  equity  to  set 
aside  a  conveyance  made  in  fraud  of  creditors.  It  was  held 
that  the  ten-year  statute  of  limitations  concerning  real  actions 
applied  in  that  case,  and  that  the  statute  begins  to  run  in 
favor  of  the  fraudulent  grantee  at  least  from  the  date  of  the 
record  of  the  fraudulent  conveyance.  It  was  then  said:  "While 
the  creditors  of  Collet  acquired  no  right  to  institute  any  pro- 
ceedings to  set  aside  his  fraudulent  conveyance,  prior  to  the 
date  of  their  judgments  against  him,  still,  such  right  might 
have  been  acquired  by  them  by  the  institution  of  attachment 
proceedings,  based  upon  said  **'  conveyance  made  by  Collet 
with  the  intent  to  hinder  and  delay  them  in  the  collection  of 
their  debts  (Wagner's  Statutes,  192,  sec.  51),  and  as  they  are 
chargeable  by  law  with  notice  of  the  recorded  conveyance, 
and  could  thereafter  have  instituted  such  proceedings,  the 
statute  must  be  held  to  have  commenced  to  run  against  them 
on  the  twenty-sixth  day  of  October,  1857,  the  day  on  which 
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the  deed  was  recorded."  The  same  rule  must  apply  to  this 
case.  But  we  have  no  need  to  pursue  tliis  inquiry,  for  the 
real  question  here  is,  who  had  and  held  possession  from  and 
after  the  date  of  the  deed  from  Hupp  to  the  trustee?  The 
plaintifTs  say  the  possession  of  Baiue  and  his  wife  was  his 
possession  under  the  destroyed  deed;  while  the  defendants 
say  the  possession  was  that  of  Mrs.  Baine  under  the  deed  in 
trust  for  her  use  and  benefit. 

Where  there  are  two  or  more  persons  in  possession,  each 
under  a  separate  conveyance  or  color  of  title,  the  possession 
will  be  treated  as  being  in  him  who  has  the  better  title.  Ab 
there  cannot  be  a  concurrent  seisin  of  the  land,  but  may  be 
a  concurrent  possession,  the  seisin  is  deemed  to  be  in  him 
who  has  the  better  title:  2  Wood  on  Limitations,  2d  ed.,  sec. 
261.  As  between  Thomas  Baine  and  his  wife,  Evaline  Baine, 
she  had  the  better  title.  Indeed,  as  between  them  he  had 
no  evidence  of  title,  or  even  of  color  of  title.  As  has  been 
before  shown  he  was  from  and  after  the  destruction  of  the 
first  deed  estopped  from  setting  up  any  claim  under  it.  The 
present  case  is,  therefore,  like  that  where  husband  and  wife 
are  in  possession  of  land  owned  by  the  wife  and  to  which  he 
has  no  title  whatever.  That  their  possession  in  such  a  case 
would  be  the  possession  of  the  wife  there  can  be  no  doubt. 
It  follows  that  Mrs.  Baine  has  had  and  held  possession  ad- 
verse to  her  husband  and  these  plaintiffs,  who  claim  under 
him,  ever  ***  since  the  record  of  the  deed  in  trust  for  her  use 
and  benefit,  namely,  the  18th  of  May,  1867. 

It  appears  from  the  evidence  produced  by  the  plaintiffs 
themselves,  as  well  as  that  produced  by  the  defendant,  that 
she  had  such  possession  for  a  period  much  more  than  ten 
years.  The  trial  court  should,  therefore,  have  given  the  de- 
fendants' instruction  in  the  nature  of  a  demurrer  to  the  evi- 
dence. Because  of  this  error  the  judgment  is  reversed  without 
remanding  the  cause. 

All  concur.  

Deed,  Surrender  or  Destruction  of— Revestino  of  Title  —  Es- 
toppel.— The  sarrender  or  destructioa  of  a  deed,  unrecorded,  even  by 
mutual  consent,  does  not  revest  the  title  in  the  grantor:  WaUera  v.  Wagley, 
53  Ark.  509;  22  Am.  St.  Rep.  232.  The  grantee  of  land,  by  altering  or 
destroying  his  title  deed,  does  not  lose  his  title  to  the  land:  Van  Hook  v. 
Simmons,  25  Tex.  Supp.  32.S;  78  Am.  Dec.  573.  But  if  the  grantee  volun- 
tarily, and  without  any  misapprehension  or  mistake,  consents  to  the  destruc- 
tion ot  the  deed,  with  a  view  to  revest  the  title,  neither  he,  nor  any  other 
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person  claiming  by  title  subsequently  derived  from  him,  is  to  be  permitted 
to  show  the  contents  of  the  deed  so  destroyed:  Sutton  v,  Jervis,  31  Ind.  265; 
99  Am.  Doc.  631;  Ougina  v.  Van  Gordei;  10  Mich.  523;  82  Am.  Dec.  55; 
Parker  v.  Ka7ie,  4  Wis.  1;  65  Am.  Dec.  283.  And  such  surrender  and 
destruction  of  an  unrecorded  deed  may  have  the  eflfect  of  divesting  his  title 
by  estopping  him  from  proving  the  contents:  Howard  v.  Htiffman,  3  Head, 
662;  75  Am.  Dec.  783;  Speer  v.  Speer,  7  Ind.  178;  63  Am.  Dec.  418;  note 
to  Alexander  v.  Hickox,  86  Am.  Dec.  120. 

Secondart  Evidence,  When  Admissiblb. — Before  secondary  evidence 
of  the  contents  of  a  writing  can  be  received  it  must  be  shown  to  have  ez« 
isted,  to  be  lost  or  destroyed,  to  be  without  the  jurisdiction  of  the  court,  or 
to  be  in  the  possession  of  the  adverse  party,  who  refuses  to  produce  it,  and 
that  the  party  ofifering  the  secondary  evidence  has  searched  for,  and  used 
all  reasonable  diligence  to  procure,  the  original:  See  note  to  Roach  v.  Priv- 
ett.  24  Am.  St.  Rep.  822;  Georgia  Pac.  Ry.  Co.  v.  Strickland,  80  Ga.  776;  12 
Am.  St.  Rep.  282,  and  note. 

Ejectment — Defenses — Fraud. — Under  the  code  practice  an  equitable 
defense  may  be  set  up  as  a  defense  to  ejectment:  Prentiss  v.  Breioer,  17  Wis. 
635;  86  Am.  Dec.  730,  and  note;  Morrison  v.  Wilson,  13  Cal.  494;  73  Am. 
Dec,  593;  Crary  v.  Goodman,  12  N.  Y.  266;  64  Am.  Dec.  506,  and  note. 
Compare  note  to  Stocker  v.  Green,  4  Am.  St.  Rep.  383. 

Fraudulent  Conveyances— Creditors. — It  is  donbtful  whether  in  some 
of  the  states  a  voluntary  transfer  can  be  upheld  under  any  circumstances, 
when  to  uphold  it  is  to  prevent  a  creditor  from  obtaining  payment  of  a  pre- 
existing debt:  See  monographic  note  to  Hagerman  V.  Buchanan,  14  Am, 
St.  Rep.  739,  746,  on  voluntary  conveyances. 

Possession  follows  the  better  title:  See  note  to  Carsonv.  Burnett,  30  Am. 
Dec.  154. 

Husband  and  Wife — Adverse  Possession  Between. — A  wife,  though 
occupying  land  jointly  with  her  husband,  may,  if  she  claims  in  her  own 
right,  under  a  conveyance,  acquire  a  complete  title  by  adverse  possession 
after  holding  the  land  for  the  period  prescribed  by  the  statute  of  limitationsi 
Collins  V.  Lynch,  157  Pa.  St.  246;  37  Am.  St.  Rep.  723. 
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Appeal — Conflicting  Testimony. — If  tlie  testimony  of  witnesses  is  con- 
flicting it  will  not  be  considered  on  appeal. 

Appeal — Harmlkss  Error. — If  it  appears  from  all  the  evidence  that  a  wit- 
ness testified  fully  as  to  all  matters  involved  in  questions  propounded 
to  him  the  fact  that  objections  to  certain  of  the  questions  were  improp- 
erly sustained  is  harmless  error. 

Street  Railways— Negligence — Instructionb. — It  is  proper,  in  an  action 
against  a  street  railway  company  for  injuries  caused  by  a  fall  either  in 
getting  on  a  car  or  in  getting  ofif  after  it  started,  to  instruct  the  jury 
that  negligence  cannot  be  presumed  but  must  be  proved,  and  that, 
though  the  plaintiff  was  injured  in  getting  on  or  ofif  defendant's  car, 
inch  fact  alone  would  not  entitle  him  to  recover,  but  he  must  prove 
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that  he  was  injured  as  a  direct  consequence  of  the  negligence  of  the 
defendant's  employees. 

Street  Railways — Nboligknck — Instructions. — In  an  action  against  a 
street  railway  company  for  injuries  caused  by  a  fall  either  in  getting 
on  a  car  or  in  getting  off  after  it  started,  and  where  there  is  evidence 
justifying  the  court  in  submitting  the  question  of  plaintifiTs  negligence 
in  getting  off  the  car  as  one  of  fact,  it  is  not  error  to  fail  to  state  what 
facts,  if  found  to  be  true,  would  constitute  negligence  on  the  part  of 
plaintiff. 

Stbeet  Railways — Negligence — Instkuciions. — If,  in  an  action  against 
a  street  railway  company  for  injuries  caused  by  defendant's  negligence, 
an  instruction  has  been  given,  at  plaintiff's  request,  submitting  the 
question  of  due  care  upon  his  part  in  getting  on  a  car,  he  cannot  com- 
plain  because  the  court,  at  defendant's  request,  gives  an  instruction 
submitting  the  same  question. 

Trial — Improper  Remarks  of  Counsel  in  Argument. — In  an  action  by 
an  elderly  woman  against  a  street-car  company  for  ten  thousand  dollars 
damages  for  injuries  occasioned  by  defendant's  negligence  it  is  error  to 
permit  defendant's  attorney  to  say  to  the  jury  in  argument:  "Here  is 
plaintiff  suing  for  ten  thousand  dollars  for  personal  injuries,  when,  if 
she  had  lost  her  life  through  defendant's  negligence,  her  representa- 
tives could  only  recover  five  thousand  dollars";  but,  as  such  remark 
relates  to  nothing  but  the  measure  of  damages,  the  error  is  harmless 
where  the  jury  find  that  plaintiff  is  not  entitled  to  recover  in  any 
amount. 

Trial — Remarks  of  Counsel. — In  an  action  for  personal  injuries  occa» 
sioned  by  defendant's  negligence,  if  the  claim  for  damages  seems  exor- 
bitant, though  the  injuries  are  serious,  the  jury,  in  giving  weight  to 
plaintiff's  testimony,  have  a  right  to  consider  the  fact  as  to  whether  he 
is  prosecuting  an  exorbitant  claim;  and  it  is  not  an  abuse  of  discretion 
for  the  trial  court  to  permit  defendant's  attorney  to  remark,  in  argu- 
ment, that  there  is  "evidence  of  au  attempt  to  make  a  large  sum  of 
money  out  of  a  comparatively  trivial  injury." 

Henry  Kortjohn,  for  the  appellant. 

O.  A.  Finkelnburg,  for  the  respoiulent. 

***  Black,  P.  J.  This  is  an  appeal  prosecuted  by  the 
plaintifif  from  a  verdict  and  judgment  in  an  action  for  per- 
sonal injuries  sustained  by  the  plaintiff  while  she  was  either 
getting  on  or  off  the  defendant's  street-cars  operated  by  elec- 
tricity. 

According  to  the  evidence  of  the  plaintiff  she  and  another 
lady,  Mrs.  Fricke,  were  on  the  east  side  of  the  street  on 
which  the  plaintiff  operates  its  cars.  They  saw  a  train  com- 
posed of  two  cars  coming,  and  the  plaintiff  signaled  the 
motorman  to  stop.  The  train  stopped  after  it  passed  a  street- 
crossing.  She  and  her  friend  passed  behind  the  train  to  the 
west  side  of  the  street,  so  as  to  get  on  the  rear  car  from  the 
■west  side,  that  being  the  only  side  from  which  they  could 
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■enter  the  car.  She  says  the  car  started  just  as  she  got  one 
foot  on  the  lower  step  and  threw  her  down  on  the  ground, 
inflicting  the  injuries  of  which  she  complains.  Her  account 
of  the  accident  is  supported  by  the  evidence  of  Mrs.  Fricke, 
though  the  latter  made  a  written  statement,  at  the  request  of 
the  agents  of  defendant,  shortly  after  the  accident,  which 
■differs  in  some  respects  from  her  evidence  given  on  the  trial. 
They  are  both  German  women,  advanced  in  years,  and  do 
not  converse  well  in  the  English  language,  and  this  may  ao- 
■count  for  the  seeming  conflicting  statements  of  Mrs.  Fricke. 

The  defendant  produced  three  witnesses  who  were  passen- 
gers on  the  same  train.  Two  of  them  were  standing  on  the 
rear  platform  of  the  rear  car  and  were  in  a  position  to  see 
what  transpired.  One  of  these  witnesses  testified  that  he 
€aw  the  two  women  start  towards  the  car,  that  plaintiflF  got 
•on  the  step  and  from  that  to  the  platform.  He  says  she  then 
stepped  back  and  jumped  ofl"  after  the  train  started,  because 
she  did  not  want  to  leave  her  companion,  as  he  supposes.  **• 
The  other  of  these  witnesses  testified  that  he  saw  the  two 
women  standing  over  on  the  street  corner.  One  of  them  came 
across  and  got  on  the  rear  platform  where  he  was  standing,  and 
was  about  to  enter  the  car.  She  then  looked  back  to  the  other 
one  and  said  some  thing  in  German  and  made  a  motion  to 
oome  on.  The  other  woman  shook  her  head.  Plaintiff  then 
turned  around  and  jumped  off.  He  says  the  car  had  started 
at  this  time,  and  he  thinks  had  moved  eighty  or  ninety  feet. 
The  conductor  of  the  train  says  he  was  on  the  outside  of  the 
motor-car,  standing  on  the  west  side,  that  he  stopped  his 
train  for  passengers  to  get  off,  that  he  saw  the  plaintiff  get 
up  on  the  steps  and  he  waited  until  she  got  up  on  the  plat" 
form  out  of  his  view. 

1.  Counsel  for  plaintiff  insists  that  the  verdict  is  against 
the  evidence  and  should  be  set  aside  for  that  reason;  and  in 
this  connection  he  insists  the  evidence  of  the  defendant's 
witnesses  cannot  be  true.  The  value  of  this  testimony  was  a 
■question  for  the  jury  to  determine.  This  court  cannot  deal 
with  such  questions  when  the  evidence  is  conflicting,  as  it  is 
here.  The  foregoing  recital  of  the  evidence  is  sufficient  to 
fihow  that  the  objection  is  not  well  taken.  Indeed  the  ver- 
dict seems  to  be  well  supported. 

2.  During  the  examination  of  the  plaintiff  she  was  asked 
these  questions:  "When  you  hailed  the  car  did  you  stop  on 
the  sidewalk  or  did  you  continue  walking  until  you  got  near 
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the  car?"  "What  did  you  mean  by  saying  before,  that  you 
went  in  the  car?"  The  defendant  objected  to  these  ques- 
tions; to  the  first  because  leading,  to  the  second  because  it 
called  upon  the  witness  to  interpret  what  she  had  said,  both 
of  which  objections  were  sustained. 

The  witness,  in  testifying  through  the  medium  of  an  inter- 
preter, used  language  on  several  occasions  **•  which  evi- 
dently did  not  express  what  she  desired  to  say.  Under  these 
circumstances  the  first  objection  might  well  have  been  over- 
ruled, for  it  is  sometimes  necessary  to  ask  questions  more 
or  less  leading,  and  we  think  the  rule  on  this  subject  might 
have  been  relaxed  as  to  this  witness.  The  objection  to  the 
second  question  was  not  well  taken  and  should  have  been 
overruled;  for  the  witness  had  a  right  to  explain  what  she 
meant  by  her  answer  to  the  former  questions.  But  upon  an 
examination  of  all  of  her  evidence  she  testified  as  to  these 
matters  to  the  fullest  extent,  and  this  being  so,  the  plaintiff 
has  no  ground  of  complaint. 

3.  For  the  plaintifif  the  court  gave  an  instruction  which, 
after  reciting  some  matters  now  immaterial,  concludes:  "And 
that,  in  attempting  to  board  said  car,  she  used  such  diligence 
and  exercised  such  care  for  her  own  safety  as  an  ordinarily 
careful  person  would  use  under  similar  circumstances,  and 
that  said  train  of  the  defendant  was  set  in  motion  by  the 
servants  of  the  defendant,  before  she  could,  by  the  exercise  of 
reasonable  care  and  diligence  on  her  part,  reach  a  place  of 
safety  on  said  car,  and  that  by  reason  thereof  she  was  thrown 
on  the  street  and  injured,  then  the  jury  will  find  for  the 
plaintiff." 

The  court  at  the  request  of  the  defendant  gave  the  follow- 
ing instructions: 

"  1.  The  court  hereby  instructs  you  that  the  ground  of 
plaintiff's  suit  against  this  defendant  is  negligence,  and  that 
negligence  cannot  be  presumed,  but  must  be  established  by 
plaintiff  to  your  satisfaction  by  proof:  Therefore,  although 
you  find  that  the  plaintiff  was  injured  in  endeavoring  to  get 
on  or  off  of  defendant's  cars,  yet  that  fact  alone  does  not  en- 
title the  plaintiff  to  recover  in  this  action,  but  before  plain- 
tiff can  recover  she  is  bound  to  prove  to  your  satisfaction  that 
she  sustained  the  injury  complained  of  in  ***  direct  conse- 
quence of  the  negligence  of  the  defendant's  employees  in 
charge  of  the  car,  and,  unless  the  plaintiff  has  so  proven, 
your  verdict  must  be  for  the  defendant. 
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"  2.  If  you  find  from  the  evidence  that  the  direct  cause  of 
plaintiff's  fall  upon  the  street  was  negligence  of  her  own, 
either  in  the  manner  of  boarding  the  car  or  in  trying  to  step 
oflf  the  train  after  it  had  started  and  while  the  same  was  in 
motion,  and  that  her  fall  was  not  due  to  negligence  on  the 
part  of  defendant's  employees,  then  your  verdict  should  be 
for  the  defendant." 

If  the  first  of  these  instructions,  given  at  the  request  of 
the  defendant,  told  the  jury,  in  effect,  that  negligence  could 
not  be  inferred  from  the  circumstances,  as  is  contended  by 
the  plaintifl",  then  it  was  error  to  give  it;  but  it  is  not  open 
to  such  construction.  It  does  not  say  negligence  cannot  be 
inferred  from  circumstances.  It  simply  says  negligence  can- 
not be  presumed,  but  must  be  proved;  that  is  to  say,  proved 
like  any  other  issue  of  fact.  It  permits  the  plaintiff  to  show 
negligence  on  part  of  the  defendant  by  any  competent  evi- 
dence. 

Nor  is  this  instruction  objectionable  because  it  says  the  sole 
fact  that  plaintifi"  was  injured  while  endeavoring  to  get  on  or 
ofi"  the  car  does  not  entitle  her  to  recover.  The  question  of 
negligence  is  still  left  as  one  for  the  jury  to  determine  on  all 
the  evidence.  There  are  cases  where  it  is  sufficient,  to  make 
out  Si  prima  facie  case,  to  show  the  relation  existing  between 
the  parties,  the  situation  of  the  plaintiff,  and  that  plaintiff 
was  injured:  2  Thompson  on  Negligence,  1227.  But  it  can- 
not be  said  this  case  comes  within  that  class.  So,  in  many 
cases  the  proof,  which  discloses  loss  or  injury,  will  at  the 
same  time  disclose  attending  circumstances  from  which 
negligence  may  be  inferred:  Whitting  v.  St.  Louis  etc.  Ry. 
Co.,  101  Mo.  631 ;  20  Am.  St.  Rep.  636;  Otis  County  v.  Mis- 
souri Pac.  Ry.  Co.,  112  Mo.  ■***  632.  But  this  instruction 
does  not  exclude  the  attending  circumstances;  nor  does  it 
say  evidence  of  that  character  will  not  support  a  verdict  for 
plaintiff. 

The  further  objection  is  made  to  the  defendant's  first  and 
second  instructions,  that  they  do  not  inform  the  jury  what 
will  constitute  negligence.  The  objection  we  are  now  to  con- 
sider is  not  that  these  instructions  fail  to  define  negligence 
by  saying  it  is  that  want  of  care  which  a  prudent  person 
would  use  under  like  circumstances,  but  the  objection  is  this, 
that  the  instructions  do  not  say  what  facts,  if  found  to  be 
true,  will  constitute  negligence.  There  are  cases  where  it  is 
proper  for  the  court  to  instruct  the  jury  that  certain  facta 
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constitute  negligence  or  contributory  negligence,  as  the  case 
may  be,  thus  making  the  question  of  negligence  one  of  law 
rather  than  one  of  fact.  But,  in  general,  the  question  is  one 
of  fact,  to  be  determined  by  the  jury  under  all  the  evidence. 
In  this  case  the  court  might  well  have  told  the  jury,  that  if 
the  plaintiff,  after  getting  on  the  car  platforna  in  a  place  of 
safety,  and  after  the  train  had  started,  turned  around  and 
jumped  off,  and  thereby  received  the  injuries  of  which  she 
complains,  then  she  could  not  recover.  There  was,  however, 
also  evidence  in  the  case  which  justified  the  court  in  sub- 
mitting the  question  of  negligence  on  her  part  in  getting  off 
as  one  of  fact.  The  plaintiff's  instruction,  it  is  to  be  ob- 
served, submits  the  question  of  negligence  on  her  part  in  get- 
ting on,  as  one  of  fact,  and  not  of  law. 

The  second  instruction  is  faulty,  it  is  argued,  because  it 
allows  the  jury  to  find  negligence  on  the  part  of  the  plaintiff 
*'in  the  manner  of  boarding  the  car,"  when  there  was  no 
evidence  of  negligence  on  her  part  in  that  respect.  But  a 
Buflicient  answer  to  this  objection  is,  that  plaintiff  caused  the 
court  to  submit  this  very  question  to  the  jury  by  the  instruc- 
tion given  at  **®  her  request.  The  question  of  due  care  on 
her  part  in  getting  on  the  car  having  been  submitted  to  the 
jury  at  her  request,  she  cannot  complain  because  the  defend- 
ant adopted  the  same  theory,  namely,  that  there  was  some 
evidence  of  want  of  due  care  on  her  part  in  getting  on  the 
car. 

If  we  talce  all  the  instructions  together,  including  the  third 
given  at  the  request  of  the  defendant,  and  as  to  which  no 
objection  was  made,  they  submit  fairly  the  two  issues  in  the 
case,  that  is  to  say,  whether  the  plaintiff  was  injured  in  get- 
ting on  the  train  because  it  started  before  she  had  time  to  get 
on  in  safety,  or  whether  she  was  injured  because  she  jumped 
off  the  train  after  she  had  reached  a  place  of  safety  and  after 
the  train  had  started.  As  these  two  issues  were  fairly  and 
fully  submitted  we  cannot  see  that  the  plaintiff  has  any  just 
ground  of  complaint.  The  second  instruction  given  at  the 
request  of  the  defendant  might  well  have  been  omitted,  but 
with  the  third  given  it  could  not  have  operated  to  the  preju- 
dice of  the  plaintiff. 

4.  Counsel  for  defendant  in  discussing  the  question  as  to 
the  amount  of  damages  to  be  allowed,  if  the  jury  should  find 
for  the  plaintiff,  said:  "Here  is  tlie  plaintiff  suing  for  ten 
thousand  dollars  for  personal  injuries,  when,  if  she  had  lost 
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her  life  through  the  negligence  of  the  defendant,  her  repre- 
sentatives could  only  recover  five  thousand  dollars."  Coun- 
sel for  plaintiff  objected  to  these  remarks.  Tlie  court,  instead 
of  administering  a  rebuke,  said,  "Go  on.  He  has  a  right  to 
allude  to  this,  because  such  is  the  law."  Counsel  for  defend- 
ant continuing  said:  "Is  not  the  fact  that  the  plaintiflf  de- 
mands ten  thousand  dollars  in  this  case  for  a  comparatively 
slight  injury  evidence  of  an  attempt  on  lier  part  to  make  a 
large  sum  of  money  out  of  a  comparatively  trivial  injury?  I 
refer  to  it  because  you  have  got  to  weigh  the  testimony  in 
this  case,  and  Mrs.  Olfermann's  objects  and  connection  with 
this  suit,  ***  and  the  position  she  has  taken  with  reference 
to  it,  weighs  in  the  scale." 

The  statute,  in  giving  to  the  representatives  of  a  deceased 
person  a  cause  of  action  where  they  had  none  before,  limits 
the  recovery  to  five  thousand  dollars,  but  the  limit  placed 
upon  the  amount  of  recovery  in  such  cases  has  nothing  what- 
ever to  do  with  the  measure  of  damages  in  a  common-law 
action  like  this.  The  court  erred  in  approving  the  reference 
made  to  this  statutory  measure  of  damages.  But  the  error 
is  immaterial  here,  because  the  remark  related  to  nothing 
but  the  measure  of  damages,  and  the  jury  found  the  plain- 
tiflf was  not  entitled  to  recover  in  any  amount.  With  this 
finding  we  cannot  see  how  the  plaintiff  was  prejudiced.  It 
would  be  useless  to  send  the  case  back  because  of  such  an 
error,  the  jury  having  found  on  proper  instructions  that  plain- 
tiff ought  not  to  recover  in  any  sum. 

The  other  alleged  improper  remarks  have  some  bearing  on 
the  weight  to  be  given  to  the  evidence  of  the  plaintiflf.  They 
cannot,  therefore,  be  disposed  of  on  the  ground  just  stated. 
According  to  the  evidence  of  the  physician  the  plaintiflf  re- 
ceived a  fracture  of  the  hip  joint.  She  still  used  crutches 
at  the  date  of  the  trial,  and  the  injury  is  probably  of  a  per" 
manent  character,  considering  her  age.  Though  the  injury 
was  serious,  still  the  claim  for  ten  thousand  dollars  damages 
has  some  appearance  of  being  exorbitant.  If  the  jury  be- 
lieved that  she  was  prosecuting  an  exorbitant  claim,  then 
they  had  a  right  to  consider  that  fact  in  determining  what 
weight  they  would  give  to  her  evidence.  The  extent  to  which 
counsel  may  go  in  argument  to  the  jury,  in  matters  like  this, 
must  be  left  to  a  large  extent  to  the  discretion  of  the  trial 
court.  We  cannot  say  that  there  was  any  abuse  of  that  dis- 
cretion so  far  as  tlie  ***  remarks  now  under  consideration 
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are  concerned.     There  is  no  such  error  in  this  record  as  t^ 
justify  a  reversal,  and  the  judgment  is  therefore  aflBrmed. 
All  concur.  

Affeal. — ^The  appellate  court  will  not  weigh  evidence  where  it  ia  con- 
flicting: Note  to  Bohannon  v.  Combs,  10  Am.  St.  Rep,  330.  Error  with- 
out prejudice  will  be  disregarded  on  appeal:  Have  v.  Adams,  107  Mo.  414; 
28  Am,  St.  Rep.  421. 

Stbeet  Railways  —  Neoligencb  —  Instructions. — The  general  rule 
seems  to  be  that  negligence  is  presumed  from  the  happening  of  a  railway 
accident  resulting  in  an  injury  to  passengers,  and  that  the  burden  of  proof 
lies  on  the  railroad  company  to  rebut  such  presumption:  Spellman  v.  Lin- 
coln Rapid  TransU  Co.,  36  Neb.  890}  .38  Am.  St.  Rep.  753,  and  note;  AUu 
bama  etc.  R.  R.  Co.  v.  Hill,  93  Ala.  514;  30  Am.  St.  Rep.  65,  and  note; 
Volkmar  v.  ManJiattan  Ry.  Co.,  134  N.  Y,  418;  30  Am.  St.  Rep.  678,  and 
note;  Buck  v.  Pennyslvania  R.  R.  Co.,  150  Pa.  St,  170;  30  Am.  St.  Rep. 
800;  though  some  of  the  authorities  are  the  other  way:  Sec  monographio 
notes  to  Long  v.  Pennsylvania  R.  R.  Co.,  30  Am.  St.  Rep.  736;  PliiladelpJUa 
etc  R.  R.  Co.  V.  Anderson,  20  Am.  St.  Rep.  490;  Uygla  v.  IVest  End  St.  Ry. 
Co.,  160  Mass.  351;  39  Am.  St.  Rep.  481;  and  there  seems  to  be  room  for 
doubt  whether  the  rules  of  evidence  which  are  applicable  where  a  passenger 
Ib  injured  can  properly  be  adopted  for  the  purpose  of  determining  upon 
which  side  the  burden  of  proof  lies,  where  goods  are  lost  or  damaged:  See 
note  to  Long  v.  Pennsylvania  R.  R.  Co.,  30  Am.  St,  Rep.  736.  In  Hawkins 
V.  Front  St.  Cable  Ry.  Co.,  3  Wash.  592;  28  Am.  St.  Rep,  72,  it  was  held 
that  the  fact  that  a  passenger  on  a  cable-car  in  a  city  is  injured  without  fault 
of  his  own  does  not  raise  a  presumption  of  negligence,  casting  the  burden 
of  proof  on  the  railway  company  to  disprove  it.  To  recover  iii  an  action 
for  negligence  the  negligence  must  be  the  cause  of  the  injury:  Oifjson  v. 
Leonard,  143  111.  182;  36  Am.  St.  Rep.  376,  Alighting  from  a  street-car 
while  it  is  moving  ia  not  necessarily  negligence  as  a  matter  of  law:  Ober  v. 
Crescent  City  R.  R.  Co.,  44  La.  Ann.  1059;  32  Am,  St,  Rep.  366,  and  note. 

Trial — Argument, — As  to  when  improper  remarks  of  counsel  are  so 
serious  as  to  call  for  a  reversal  of  judgment:  See  monographic  note  to 
McDonald  v.  People,  9  Am.  St.  Rep.  559-570,  The  discretion  of  the  courts 
however,  regarding  the  conduct  of  counsel  in  argument  will  rarely  be  re- 
viewed: Note  to  Bullard  v.  Boston  etc  R.  R-,  10  Am.  St.  Rep.  377. 


Heinrich  V.  City  op  St.  Louis. 

[125  Missouri,  424.] 

Municipal  Corforations — Liability  for  Vacatinq  Streets, — While  a 
a  city  has  power  to  vacate  streets  it  is  liable  for  damages  to  abutting 
property  owners  arising  from  the  exercise  of  that  power,  including  loss 
from  depreciation  in  value,  and  it  is  no  defense  to  an  action  for  such 
damages  that  the  owner  still  has  access  to  his  property  by  another 
street. 

Municipal  CIorporations — Measure  op  Damages  for  Vacating  Streets, 
In  an  action  by  an  abutting  property  owner  to  recover  dama^^es  sus- 
tained because  of  a  depreciation  in  the  value  of  his  property,  caused 
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by  the  vacation  of  a  street,  the  measare  of  damages  is  the  value  of  tb« 
property  just  before  the  street  was  vacated  and  its  value  thereafter. 

Municipal  Corporation — Vacation  of  Streets — Reversion  ov  Fee,  — 
Upon  the  vacation  of  a  street  the  abutting  owner  ia  entitled  to  the  ex- 
clusive ownership  and  use  of  the  strip  which  was  before  a  part  of  th» 
street  and  subject  to  the  public  easement. 

Damaqes,  Mbascrb  of — Instructions— Presumption  on  Appeal. — If  na 
instructions,  in  an  action  for  damages,  were  asked  or  given  as  to  the 
measure  of  damages,  it  will  be  presumed  on  appeal  that  the  trial  court 
adopted  the  correct  rule. 

W.  C.  Marshall^  for  the  appellant. 

C.  P.  &  J,  D.  Johnson,  for  the  plaintiflf  in  error, 

**®  Black,  P.  J. — The  plaintiflf  is  the  owner  of  a  parcel  of 
land  in  the  city  of  St.  Louis,  two  hundred  feet  in  length  from 
north  to  south,  and  fifty-three  feet  wide,  measuring  at  right 
angles  to  the  side  lines.  The  north  end  fronts  on  what  was 
formerly  Olive  street.  That  street  ran  in  a  southeast  and 
northwest  direction,  bo  that  the  lot  had  a  front  of  sixty  feet, 
measuring  along  the  south  line  of  Olive  street.  The  south 
end  of  the  lot  does  not  front  on  any  street.  The  west  side 
line  extends  along  the  east  line  of  Taylor  avenue.  There  is 
also  an  alley  running  east  and  west  across  the  lot. 

In  March,  1890,  the  city,  by  an  ordinance  duly  enacted, 
vacated  a  part  of  Olive  street,  including  tlierein  the  part  on 
which  the  plaintiflF's  property  abutted. 

**''  This  is  a  suit  to  recover  the  damages  sustained  because 
of  a  depreciation  in  the  value  of  the  property,  caused  by  the 
action  of  the  city  in  vacating  that  part  of  Olive  street.  The 
court  gave  judgment  for  plaintiff,  from  which  the  defendant 
appealed.  Plaintiflf  sued  out  a  writ  of  error.  The  two  cases 
will  be  treated  as  one,  the  same  as  in  case  of  cross-appeals. 

1.  The  municipal  assembly  of  the  city  of  St.  Louis  has  the 
power  conferred  upon  it  to  vacate  streets  and  alleys;  and  it 
is  for  the  assembly,  and  not  the  courts,  to  say  when  that 
power  shall  be  exercised.  As  the  city  has  this  power,  it  is 
insisted,  on  its  behalf,  that  the  vacation  of  one  street  aflfords 
no  ground  of  complaint  where  the  property  owner  still  has 
access  to  his  property  by  another  street  or  alley,  and  hence 
the  defendant's  demurrer  to  the  evidence  should  have  beea 
sustained. 

Though  the  city  has  the  right  and  power  to  vacate  streets 
when  and  where  its  legislative  body  shall  deem  best  for  the 
public  good,  still  it  does  not  follow  that  the  city  is  not  liable 
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for  damage  resulting  to  abutting  property  owners,  arising 
from  the  exercise  of  that  power.  The  power  must  be  exer- 
cised subject  to  the  constitution,  which  provides  that  private 
property  shall  not  be  takou  or  damaged  for  public  use  without 
just  compensation.  In  the  case  of  Glasgow  v.  St.  Louis,  107 
Mo.  202,  we  held  injunction  would  not  lie  to  restrain  the 
enforcement  of  an  ordinance  vacating  a  part  of  a  street,  at 
the  instance  of  persons  whose  property  did  not  abut  on  the 
vacated  portion  of  the  street.  But  it  was  said  in  that  case: 
*'  There  is  no  doubt  but  a  property  owner  has  an  easement  in 
a  street  upon  which  his  property  abuts,  which  is  special  to 
him  and  should  be  protected."  While  the  owner  of  a  lot 
abutting  on  a  public  street  has  the  same  right  to  the  use  of  a 
«treet  that  rests  in  the  public  he  at  the  same  time  has  other 
*'*  rights  which  are  special  and  peculiar  to  him,  and  the 
right  of  ingress  and  egress  is  one  of  them.  This  right  of  ac- 
cess is  appurtenant  to  his  lot,  and  is  private  property.  To 
destroy  that  right  is  to  damage  his  property,  and  when  this 
is  done  for  the  public  good  the  public  must  make  just  com- 
pensation therefor.  All  this  flows  as  a  necessary  consequence 
from  what  was  said  in  Glasgow  v.  St.  Louis,  107  Mo.  202,  and 
we  do  not  feel  called  upon  to  enter  upon  a  further  review  of 
the  cases  on  this  subject.  Some  things  must  be  taken  as 
settled  by  former  adjudications. 

It  is  suggested  that  the  plaintiff  may  still  use  his  half  of 
the  vacated  portion  of  the  street  in  front  of  his  lot,  that  is  to 
eay,  a  strip  thirty  feet  wide  extending  along  tlie  north  end  of 
his  lot  from  Taylor  avenue,  as  a  private  way,  if  he  desires  to 
do  so.  This  he  may  do  beyond  all  doubt,  but  it  is  no  answer 
to  this  complaint.  The  thing  of  which  he  has  been  deprived 
for  the  public  good  is  direct  access  to  a  public  liiginvay,  not 
simply  to  a  private  way.  Tlie  most  casual  observation  will 
show  that  the  value  of  these  small  parcels  of  land  in  cities 
depends  upon  the  fact  that  they  abut  on  a  public  thorough- 
fare.    It  is  this  which  gives  them  so  much  value. 

Nor  does  the  fact  that  plaintiff  has  direct  access  to  his 
property  from  Taylor  avenue  and  the  alley  defeat  this  action. 
The  fact  that  he  has  such  access  is  one  to  be  considered  in 
estimating  the  damages  to  be  awarded,  for  it  is  manifest  the 
damages  are  not  as  great  as  they  would  be  if  the  property 
had  no  side  street.  But  the  plaintiff  is  still  entitled  to  re- 
cover whatever  damages  he  sustained  by  the  vacation  of  the 
street.     This  is  too  clear  to  call  for  further  observation. 
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2.  On  the  part  of  the  plaintiflF  it  is  insisted  the  court  erred 
"  in  deducting  from  the  damages  proved,"  ***  the  value  of  the 
portion  of  the  vacated  street  which  reverted  to  him. 

It  seems  to  have  been  conceded  on  the  trial  that  plaintiflF 
owned  to  the  center  of  Olive  street,  which  was  sixty  feet 
wide.  When  the  street  was  vacated  the  plaintiflF  became 
entitled  to  the  exclusive  ownership  and  use  of  this  strip  of 
thirty  by  sixty  feet  which  was  before  a  part  of  the  street  and 
subject  to  the  public  easement.  To  determine  the  damages 
sustained  by  the  plaintiflF  the  inquiry  should  be,  What  was 
the  value  of  the  entire  lot,  just  before  the  street  was  vacated, 
the  thirty  feet  being  in  the  street;  and  what  was  the  value 
of  the  lot  thereafter,  the  thirty  feet  being  freed  of  the  street 
easement.  The  diflFerence  in  favor  of  plaintiflF  would  be  the 
amount  of  damages. 

Now,  evidence  was  produced  suflBcient  to  enable  the  court 
to  estimate  the  damages  on  the  basis  just  suggested.  No 
instructions  were  asked  or  given,  so  we  are  not  informed 
what  rule  for  measuring  the  damages  the  court  adopted,  but 
the  presumption  is  that  the  court  adopted  the  correct  rule, 
and  this  presumption  must  prevail  as  this  record  presents 
this  case.  It  is  true  the  court  heard  some  evidence  as  to  the 
value  of  this  strip  of  thirty  by  sixty  feet  taken  by  itself, 
but  no  objection  was  made  to  it  until  long  after  it  had  been 
admitted,  and  no  motion  was  made  at  any  time  to  strike 
it  out.  The  evidence  having  been  received  without  objection, 
the  plaintifE  should  have  moved  to  exclude  it.  As  this  was 
not  done,  the  admission  of  the  evidence  cannot  be  assigned 
as  error  here,  and  hence  it  is  useless  to  discuss  the  question 
whether  or  not  the  evidence  was  properly  admitted. 

The  judgment  is  aflSrmed. 

All  concur.  

Appeal. — The  rulings  and  judgment  of  the  trial  court  are  presumed  to  b« 
correct  in  the  absence  of  positive  error  appearing  in  the  abstract:  Dowagiae 
Mfg.  Co.  V.  Oibson,  73  Iowa,  525;  5  Am.  St.  Rep.  697,  and  note. 

Damages  for  Vacation  of  Street — Power  to  Vacate. — The  legisla- 
ture, in  the  absence  of  special  constitutional  restrictions  may,  by  virtue  of 
its  plenary  power,  vacate  or  discontinue  streets  or  highways,  or  authorize 
municipal  corporations  to  do  so:  Polnck  v.  Trustees  of  San  Francisco  Orphan 
Asylum,  48  Cal.  490;  Meyer  v.  Village  of  Teulopolis,  131  111.  552;  McGee's  Ap- 
peal, 114  Pa.  St.  470;  Gray  v.  Iowa  Land  Co.,  26  Iowa,  387;  Beller  v. 
Atchison  etc.  i?.  R.  Co.,  28  Kan.  625;  City  of  Marshalltown  v.  Forney,  61 
Iowa,  578;  Paul  v.  Carver,  24  Pa.  St.  207;  64  Am.  Dec.  649.  And  in  some 
jurisdictions  it  is  held  that  the  legislature  has  the  power  to  vacate  a  publio 
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street  without  the  consent  of  those  whose  private  interests  may  be  affected 
by  it  and  without  providing  for  compensation  for  the  injury:  Paul  v.  Cav 
ver,  24  Pa.  St.  207;  64  Am.  Dec.  649.  Public  streets  and  highways  belong 
to  the  state,  and  a  city  may,  under  its  charter,  or  by  virtue  of  other  statu- 
tory authorit}',  do  any  thing  with  its  streets  not  incompatible  with  the  end 
for  which  streets  are  established:  City  of  Mt.  Cannel  v.  Sfiaw,  155  IlL  37; 
ante,  p.  311;  Meyer  v.  Village  of  Teutopolis,  131  111.  552;  McOee's  Appeal,  114 
Pa.  St.  470;  Cily  qf  Marahalltown  v.  Forney,  61  Iowa,  578;  and  equity  will 
interfere  by  injunction  to  restrain  the  attempted  vacation  of  a  road  or  street 
only  when  private  owners  have  a  special  interest  therein,  and  their  property 
would  be  directly  injured  by  the  vacation:  Heller  v.  Atchison  etc,  R.  R.  Co., 
28  Kan.  625;  Gray  v.  loioa  Land  Co.,  26  Iowa,  387;  Meyer  v.  Village  of  Teuto- 
polis,  131  111.  552;  Williams  v.  Carey,  73  Iowa,  194.  The  fact  that  the  general 
course  of  travel  will  probably  be  thrown  on  some  other  street,  and  no  longer 
pass  in  front  of  a  lotowuer's  property,  will  not  justify  the  issue  of  an  injunc* 
tion  in  such  a  case:  Heller  v.  Atchison  etc.  R.  R.  Co.,  28  Kan.  625;  nor  will 
the  property  owner's  claim  that  he  is  interested  in  keeping  open  the  street 
justify  the  issue  of  an  injunction:  Meyer  v.  Village  of  Teutopolis,  131  IlL 
552;  Gray  v.  Iowa  Land  Co.,  26  Iowa,  387.  The  power  or  discretion  of  the 
city,  in  such  cases,  must  be  manifestly  abused  to  the  oppression  of  the  citi« 
ECU  before  equity  will  interfere:  City  of  Mt.  Carmel  v.  Sliaio,  155  111.  37; 
ante,  p.  311.  After  the  power  to  vacate  a  street  has  been  delegated  to 
municipal  authorities  the  legislature  may  revoke  it  in  part,  as  well  as  in 
whole,  or,  without  any  express  revocation,  may  itself  exercise  the  power: 
Polack  V.  Trustees  of  San  Francisco  Orphan  Asylum,  48  Cal.  490.  The  legisla* 
ture  may  vacate  a  portion  of  a  street,  even  if  a  person  owns  property  fronting 
on  another  portion  of  the  street  which  will  incidentally  be  injured  thereby: 
See  case  last  cited.  And,  under  the  power  given  by  statute  to  a  city  to  va. 
cate  streets,  it  may  vacate  a  strip  upon  each  side  of  the  street  so  as  to  narrow 
it,  where  the  purpose  of  narrowing  is  not  to  benefit  private  owners,  but 
to  decrease  a  needless  width  of  street  for  the  public  benefit:  City  of  Mt. 
Carmel  V.  Shaw,  155  111.  37;  ante,  p.  311.  An  act  of  vacation,  however, 
under  a  statute  authorizing  a  city  to  vacate  streets  and  alleys  cannot  be 
said  to  be  ultra  vires,  because  it  is  done  for  the  benefit  of  a  private  individ- 
ual: City  of  Marshalltown  y.  Foi-ney,  61  Iowa,  578.  By  virtue  of  the  statut* 
B  street  or  alley  may  be  vacated  by  ordinance  without  notice  to  the  owners 
of  abutting  property:  Dempsey  v.  City  of  Burlington,  66  Iowa,  687;  but 
municipal  authorities  cannot  vacate  a  street  without  the  consent  of  the 
legislature:  Polack  v.  Ti-ustees  of  San  Francisco  Oiphan  Asyluyn,  43  Cal.  490; 
and  a  highway  can  be  vacated  only  in  the  way  prescribed  by  the  statute. 
Nothing  done  toward  that  end,  in  any  other  way,  can  affect  the  public  right: 
Miller  V.  Town  qf  Corinna,  42  Minn.  391.  Where  the  power  to  vacate  a 
street  is  vested  in  the  municipal  authorities  alone  a  court  of  quarter  ses- 
sions cannot  exercise  it:  In  re  Vacation  of  Osage  Street,  90  Pa.  St.  114. 
Whether  a  street  shall  be  kept  open  or  vacated  is  wholly  a  question  of 
expediency.  It  is  not  a  judicial  question  but  one  for  the  city's  legislative 
authority:  Glasgow  v.  St.  Louis,  107  Mo.  198;  City  of  Mt.  Carmel  v.  Shaw, 
155  111.  37;  ante,  p.  311;  Heller  v.  Atchison  etc  R.  R.  Co.,  28  Kan.  625. 
And  the  validity  of  a  proceeding  vacating  a  street  is  not  affected  by  the 
fact  that  the  land  embraced  in  the  street  thereby  becomes  private  prop- 
erty, nor  by  the  fact  that  the  vacation  is  made  for  the  purpose  of  vesting 
the  title  to  such  land  in  the  adjoining  owners.  The  motives  actuating  the 
city  authorities  in  ordering  the  vacation  being  immaterial  cannot  be  shown 
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in  evidence  in  a  proceeding  to  assess  the  damages  to  a  property  owner 
caused  by  the  vacation:  Meyer  v.  Village  of  Teutopolis,  131  111.  552.  If  a  city 
has  power  to  vacate  streets  it  makes  no  difference  in  the  exercise  of  that 
power  whether  the  public  acquired  the  street  to  be  vacated  by  coudemnatioa 
or  by  dedication:  Olasgoto  v.  Si.  Louis,  107  Mo.  198. 

What  Becombs  of  the  Fee. — One  who  owns  lands  abutting  upon  a  street 
or  highway  owns  to  the  center  thereof,  unless  special  circumstances  show 
the  contrary;  and  the  general  rule  is  that,  upon  its  abandonment,  vacation, 
or  discontinuance,  the  land  covered  by  it  reverts  to  the  original  owner  of 
the  fee  or  his  grantees:  Wallace  v.  Fee,  50  N.  Y.  694;  Atchison  etc.  R.  JR.  Co. 
V.  Patch,  28  Kan.  470;  Van  Amriiuje  v.  Barnett,  8  Bos.  357;  Benham  v.  Pot' 
Ur,  52  Conn.  248;  Burmeisler  v.  Howard,  1  Wash.  Ter.  212;  Gehhardt  v. 
Reeves,  75  111.  301;  Dunham  v.  Williams,  36  Barb.  136;  West  Covington  v, 
Freking,  8  Bush,  121.  The  conveyance  of  land  bounded  on  a  street  or  high' 
way  ordinarily  carries  the  fee  to  the  center  thereof,  subject  to  the  publiu 
easement,  unless  it  is  expressly  or  by  clear  implication  reserved  or  the  fe«( 
of  the  street  or  highway  is  in  the  city,  county,  or  other  corporate  authority  t 
Hamilton  v.  Chicago  etc.  R.  R.  Co.,  124  111.  235;  Banks  v.  Ogden,  2  Wall.  57; 
Thomsen  v.  McCormick,  136  111.  135;  and  no  distinction  in  this  respect  i« 
made  between  the  streets  of  a  city  and  county  highways:  Bissell  v.  Neio 
York  Cent.  R.  R.  Co.,  23  N.  Y.  61.  This  rule  with  respect  to  highways 
subserves  the  public  good  by  preventing  the  existence  of  strips  of  land  of 
no  great  value,  formerly  a  part  of  the  highway,  but  the  abandonment 
of  which  would  induce  profitless  and  vexatious  litigation:  Oebhardt  v. 
Beeves,  75  111.  301,  307.  If,  however,  a  person  over  whose  land  a  highway 
is  laid  out  conveys  the  laud  on  each  side  of  it,  describing  it  by  such  bound' 
aries  as  do  not  include  the  road,  or  any  part  of  it,  the  property  in  the  road 
does  not  pass  to  the  grantee,  as  it  is  excluded  by  the  description  in  the  deed. 
It  does  not  pass  as  an  incident,  being  in  itself  a  distinct  parcel  of  land; 
and  the  fee  of  one  piece  of  land  not  mentioned  in  a  deed  cannot  pass  as 
appurtenant  to  another:  Jackson  v.  Hathaivay,  15  Johns.  447;  8  Am.  Dec. 
263.  Land  cannot  be  appurtenant  to  land,  and  the  soil  and  freehold  of 
closed-np  streets  will  not  pass  with  a  conveyance  of  the  abutting  lands 
tinder  and  by  virtue  of  the  term  "appurtenances":  Harris  v.  Elliott,  JO 
Pet.  25.  Much,  therefore,  depends  upon  the  words  of  the  deed,  the  intent 
of  the  parties,  and  the  peculiar  circumstances  of  the  case,  in  determining 
the  effect  of  the  grant. 

If  a  street  or  highway  is  acquired  by  a  common-law  dedication,  or  user, 
the  fee  remains  in  the  original  proprietor  or  his  grantees,  burdened  with 
the  public  easement,  and  upon  a  vacation  thereof  reverts  to  them:  Indiana' 
polls  etc.  R.  R.  Co.  v.  Hartley,  67  111.  439;  16  Am.  Rep.  624;  Oosselin  v.  CUy 
of  Chicago,  103  111.  623;  Thomsen  v.  McCormick,  136  111.  135;  Banks  v. 
Ogden,  2  Wall.  57.  But  a  statutory  dedication  operates  as  a  conveyance 
and  vests  the  legal  title  to  the  soil  of  the  streets  in  the  city:  Indianapolis 
etc.  R.  R.  Co.  V.  Hartley,  67  III  439;  16  Am.  Rep.  624;  Oosselin  v.  City  of 
Chicago,  103  111.  623;  Hunter  v.  Middleton,  13  111.  50;  Canal  Trustees  v. 
Haven,  11  111.  554;  City  of  La  Salle  v.  Matthiessen,  16  111.  App.  69. 

The  grantee  of  a  lot  bounded  upon  a  street,  the  fee  of  which  is  in  ths 
city,  acquires  nothing  beyond  the  boundaries  of  his  lot:  Burhachy.  Sehtoein' 
ler,  56  Wis.  386;  St.  John  v.  Quitzow,  72  111.  334;  Oehhardt  v.  Reeves,  75 
HI.  301;  and  where  a  street,  the  fee  of  which  is  in  the  city,  is  vacated  and 
its  use  abandoned,  the  fee  that  was  in  the  city  will,  it  is  held  in  Illinois,  re- 
vert to  the  origiual  owner  who  dedicated  the  same,  and  not  to  the  abutting 
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lotowners,  and  neither  the  legislature  nor  the  corporate  authorities  can 
divest  such  owner  of  it:  Gehhardt  v.  Reeves,  75  111.  301;  Vitl'tge  of  Hyde 
Park  V.  Borden,  94  111.  26;  City  of  La  Salle  v.  Matthiessen,  16  111.  App.  69. 
In  Iowa  the  title,  in  such  cases,  does  not  revert  to  the  original  owners 
Day  V.  Schroeder,  46  Iowa  546;  while  in  Nebraska  it  is  held  thac  a  city,  pos- 
sessing the  absolute  title  to  its  streets  and  the  power  to  vacate  them,  may, 
upon  regularly  vacating  a  street  for  the  public  good,  and  after  a  tender  of 
fair  damages  to  the  abutting  owners,  grant  or  sell  the  land  thus  vacated  to 
private  parties,  as  the  title  thereto  does  not  revert  to  the  abutting  owners! 
Lindmy  v.  City  of  Omalia,  30  Neb.  512;  27  Am.  St.  Rep.  415.  Of  course, 
if  the  owner  of  property  platted  in  lots  aud  streets  sells  a  lot,  and  reserves 
the  right  to  vacate  the  streets,  it  is  equivalent  to  a  reservation  of  all  his 
title  thereto,  and  the  purchaser  of  the  lot  will  not  acquire  title  to  any  part 
of  the  street  on  which  it  abuts  in  case  it  is  afterward  vacated:  St.  John  v. 
Qiiilzno,  72  III.  334;  and  in  Illinois,  if  a  party,  in  conveying  land  to  a 
city  for  a  street,  provides  in  his  deed  that,  when  the  same  shall  cease  to 
be  used  as  a  street,  or  the  street  shall  be  abandoned  or  vacated,  it  shall 
revert  to  the  grantor,  his  heirs,  or  assigns,  the  land,  upon  a  vacation  of  the 
street,  will  pass  back  to  such  grantor  or  his  assigns,  by  virtue  of  such 
clause,  and  also  upon  general  principles,  without  such  a  reservation:  Helm 
v.  Webster,  85  111.  116. 

The  right  of  damages  for  injuries  to  the  owner  of  adjoining  premises  by 
the  closing  of  a  highway  is  personal  and  accrues  and  vests  in  the  owner  im- 
mediately upon  the  closing,  although  not  fixed  and  ascertained  until  after  a 
subsequent  conveyance  of  the  premises.  It  does  not  pass  with  the  land 
unless  in  terms  embraced  in  the  deed  of  conveyance.  It  is  a  mere  right  of 
action  not  running  with  the  land:  King  v.  Mayor,  102  N.  Y.  172. 

Recovery  of  Damages. — The  benefits  to  be  received  by  a  person  whose 
land  is  taken  for  a  road  or  street  are  a  part  of  the  consideration  for  the 
release  of  the  land,  or  its  condemnation  for  that  purpose,  and,  when  once 
vested  in  him,  or  he  becomes  entitled  thereto,  are  as  much  his  property  as 
the  land  itself,  and  neither  the  state  nor  any  of  its  subordinate  agencies  can 
deprive  him  of  them  without  notice,  a  finding  of  public  necessity,  and  oom- 
pensatiou  ascertained  by  a  constitutional  jury.  The  term,  "  taking,"  found 
in  the  constitution  should  not  be  used,  says  Sherwood,  C.  J.,  in  Pearf,all  v. 
Supervisors,  74  Mich.  558,  in  an  unreasonable  or  narrow  sense.  It  should 
not  be  limited  to  the  absolute  conversion  of  property,  and  applied  to  land 
only,  but  should  include  cases  where  the  value  is  destroyed  by  the  action  of 
the  government,  or  serious  injury  is  inflicted  to  the  property  itself,  or  where 
the  owner  is  excluded  from  its  enjoyment,  or  from  any  of  its  appurtenances. 
If  the  public  take  any  action  which  becomes  necessary  to  subserve  publio 
use,  and  valuable  rights  of  an  individual  are  thereby  interfered  with,  and 
damaged  or  destroyed,  he  is  entitled  to  the  compensation  which  the  consti* 
tiition  gives  therefor,  and  such  damage  or  destruction  must  be  regarded  as 
a  "taking":  Pearsnll  v.  Supervisors,  74  Mich.  558.  Hence,  the  discontinu- 
ance of  a  state  road  is  a  "taking"  of  private  property,  it  has  been  held,  and 
the  injured  party  is  entitled  to  an  appropriate  remedy:  Pearsall  v.  Supervis- 
ors, 74  Mich.  558.  And,  where  a  city,  possessing  the  power,  vacates  one  of 
its  streets  the  abutting  owners  have  been  held  entitled  to  damages  for  the 
injury  sustained  thereby;  and,  if  one  of  them  sustains  special  injury  iu 
excess  of  that  sufiFered  by  the  community  at  large,  he  is  entitled  to  damage* 
therefor;  but  it  will  be  presumed,  in  the  .absence  of  evidence  to  the  con- 
trary, that  the  damages  tendered  by  the  city  are  adequate  for  tiiat  \>\)r\n,  e: 


Dec.  1894.]    Heinrich  v.  City  of  St.  Louis.  497 

Lindsay  v.  City  of  Omaha,  30  Neb.  512;  27  Am.  St.  Rep.  415.  It  has  also 
been  held  that  the  closing  of  an  unimproved  street,  which  is  practically 
impassable  for  vehicles,  so  as  to  compel  an  abutting  landowner  to  take  a 
circuitous  route  to  reach  his  premises,  is  actionable,  as  be  suffers  what  the 
law  terms  "special  damage":  Sheedy  v.  Union  Press  Brick  Works,  25  Mo. 
App.  527.  In  Pennsylvania  it  is  held  that  the  legislature  has  the  power  to 
vacate  a  public  street  without  the  consent  of  those  whose  private  interests 
may  be  affected  by  it,  and  without  providing  for  compensation  for  the 
injury:  Paul  v.  Carver,  24  Pa.  St.  207;  64  Am.  Dec.  649.  This  is  upon  the 
principle  that  public  streets  and  highways  belong  to  the  state;  and,  when 
the  government  sees  fit  to  vacate  them,  the  consequential  loss,  if  there  is 
any,  must  be. borne  by  those  who  suffer  it:  McGee'a  Appeal,  114  Pa,  St.  470; 
Paul  V.  Carver,  24  Pa.  St.  207;  64  Am.  Dec.  649.  Hence,  in  that  state, 
npon  the  lawful  vacation  of  a  street,  and  the  appropriation  of  the  ground 
by  a  railroad  company,  the  owners  of  the  abutting  property  cannot,  in  the 
absence  of  any  special  legislative  provision  for  damages  in  such  cases,  invoke 
the  aid  of  the  constitutional  provisions  that  compensation  shall  first  be 
made  for  property  taken,  injured,  or  destroyed:  McGee's  Appeal,  114  Pa. 
St.  470.  So  it  is  held  in  Iowa  that  the  vacation  of  an  alley,  street,  or 
other  highway,  does  not  take  from  an  individual  residing  thereon  his  prop* 
erty  either  for  public  or  private  use,  and  that  he  cannot  recover  damages 
therefor,  although  he  may  sustain  inconvenience  therefrom:  Bai-r  v.  City  of 
Oskaloosa,  45  Iowa,  275;  Williams  v.  Carey,  73  Iowa,  194.  It  is  there  said 
in  an  action  to  enjoin  such  vacation  that  "an  abutting  lotowner  cannot 
arbitrarily  object  to  the  vacation  of  a  street,  or  part  of  a  street,  nor  can  he, 
upon  slight  grounds,  prevent  the  accomplishment  of  that  which  is  a  material 
benefit  to  the  general  public;  and  that  the  conclusion  of  the  city  council  will, 
ordinarily  at  least,  be  conclusive  as  to  the  question  whether  the  vacation  of 
a  street  is  for  the  public  good."  The  court  does  not  announce  an  absolute 
rule  that  in  no  case  can  an  abutting  owner  have  damages  upon  the  vacation 
of  a  street,  but  they  must  be  more  than  imaginary:  WilliamJt  v.  Carey,  73 
Iowa,  194.  A  complaint  by  an  abutting  lotowuer,  against  a  municipal  cor- 
poration, to  recover  damages  for  the  vacation  of  a  street  does  not  state  a 
cause  of  action,  where  the  only  act  complained  of  is  the  passage,  by  the  city 
council,  and  the  subsequent  approval  by  the  mayor,  without  the  consent  of 
the  plaintiff,  and  without  any  compensation  to  him,  of  a  resolution  or  ordi- 
nance declaring  a  part  of  a  certain  street  abandoned  and  vacated:  HielscJier 
V.  City  of  Minneapolis,  46  Minn.  529.  An  act  closing  a  street  in  the  city  of 
New  York  is  not  unconstitutional  because  it  does  not  provide  a  compensatioa 
to  the  owners  of  adjoining  lands,  who  are  deprived  of  a  right  of  way  therein, 
if  another  street  is  left  giving  access  to  such  lands.  The  owners  in  such  a 
case  sustain  no  actionable  damage:  Fearing  v.  Irwin,  65  N.  Y.  486.  Other 
cases  hold  that  the  discontinuance  of  a  street  or  highway  gives  no  right  to 
the  owner  of  land  not  abutting  on  the  street  or  highway  discontinued,  and 
still  accessible  by  other  ways,  to  recover  damages:  Smith  v.  City  of  Boston, 
7  Cush.  254;  Castle  v.  County  of  Berkshire,  11  Gray,  26;  City  of  East  St.  Louis 
V.  O'Flynn,  119  111.  200;  59  Am.  Rep.  795,  reversing  same  case,  19  111.  App. 
64.  One  who  simply  suffers  an  inconvenience  in  common  with  all  other 
persons  from  the  vacation  of  a  street  or  highway,  but  no  special  injury  to 
himself,  has  no  cause  of  action:  Glasgow  v.  St.  Louis,  107  Mo.  198;  Kittle  v. 
Fremont,  1  Neb.  329;  Stout  v,  Nohlesville  etc  Road  Co.,  83  Ind.  466.  The 
principle  seems  to  be  that,  for  an  injury  to,  or  an  obstruction  of,  a  public  and 
common  right  no  private  action  will  lie  for  damages  of  the  same  kind  aa 
Am.  St.  Rep.,  Vol.  XLVL— 32 
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those  snstained  by  the  general  public,  although  the  private  injury  is  mnch 
greater  in  degree.  This  is  the  reason  why  a  lotowner  in  a  city  cannot 
maiutain  an  action  against  the  city  for  the  vaoatioti  of  a  portion  of  a  public 
■treet  not  bordering  upon  his  lot,  and  not  necessary  to  afford  him  access 
thereto.  The  damage,  in  such  a  case,  to  his  lot,  though  in  a  greater  degree, 
is  of  the  same  nature  as  that  to  all  other  property  iu  the  city:  City  of  East 
SL  Louis  V.  O'Flynn,  119  111.  200;  59  Am.  Rep.  795.  There  is  no  cause  of 
action  for  the  depreciation  in  the  value  of  property  resulting  from  altera- 
tions and  changes  made  in  the  neighborhood,  for  a  public  purpose,  and  which 
have  been  authorized  by  law:  Coster  v.  Mayor,  43  N.  Y.  399;  Hindiman  v. 
CUy  of  Detroit,  9  Mich.  103;  Williams  v.  Carey,  73  Iowa,  194;  and  town 
authorities  are  not  liable  in  damages  for  discontinuing  a  way  which  is  not  a 
legal  townway  or  highway:  Eames  v.  Northumberland,  44  N.  H.  67;  Perry 
V.  Inhabitants  of  Sherborn,  11  Cush.  3S8.  A  person  through  whose  laud  an 
established  highway  is  sought  to  be  vacated  is  sometimes  authorized  by 
statute  to  recover  such  damages  as  he  may  sustain  by  the  vacation:  Cook  v. 
Quick,  50  Ind.  537;  Petition  of  Concord,  50  N.  H.  530;  but  no  substantial 
damages  can  be  recovered  by  one  for  an  injury  to  his  property  rights,  with- 
out evidence  furnishing  a  basis  for  a  money  estimate:  Sheedy  v.  Union  Press 
Brick  Works,  25  Mo.  App.  527;  and,  in  a  proceeding  to  assess  damages  grow- 
ing out  of  the  vacation  of  a  public  street,  the  court,  in  order  to  make  ita 
judgment  effective,  must  act  upon  the  verdict  of  the  jury.  An  entry  of 
judgment  as  follows:  viz.,  "Judgment  rendered  upon  the  verdict  of  the 
jury,"  ia  fatally  defective:  Meyer  v.  Village  of  Teutopolis,  131  111.  552.  If  a 
railway  company  is  authorized  by  ordinance  to  build  its  road  within  a  part 
of  a  street  which  is  thereby  legally  vacated  the  city  cannot  be  held  liable  to 
a  lotowner  whose  property  is  not  adjacent  to  the  vacated  street,  for  any  act 
done  by  the  company  not  authorized  by  such  ordinance:  City  of  East  St.  Louis 
T.  O'Flynn,  119  111.  200;  59  Am.  Rep.  795.  Parol  testimony  that  a  street 
has  been  abandoned  is  not  admissible  to  prove  that  it  has  been  vacated,  for 
that  ia  properly  a  matter  of  record:  Lathrop  v.  Central  Iowa  Ry.  Co.,  69  Iowa, 
105. 
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Municipal  Corporations  —  Stiwet  Gradb— Damages  —  Remedim. — An 
ordinance,  authorized  by  statute,  and  providing  for  the  ascertainment 
and  collection  of  damages  sustained  by  an  abutting  property  owner 
from  the  grading  of  a  street  does  not  exclude  his  constitutional  remedy 
to  obtain  compensation  for  land  taken  for  public  use.  Such  remedy  is 
merely  cumulative. 

Municipal  Corporations  —  Street  Grade  —  Dahagbs  —  Evidence. — In 
an  action  by  an  abutting  lotowner  for  damages  caused  by  grading  the 
street  in  front  of  his  premises  the  value  of  the  property  may  be  shown 
by  evidence  of  what  lota  in  the  same  locality  sold  for  at  the  time;  and 
evidence  of  the  cost  of  material  used  in  constructing  a  house  erected 
on  the  lot  is  also  competent  for  the  same  purpose. 

Appeal — Insteuction.s. — An  error  in  a  particular  instruction  is  harmless 
if  all  the  instructions,  taken  together,  fairly  present  the  case  to  the 
jury. 


Dec.  1894.]        Mabkowitz  v.  Kansas  City.  499 

F.  F.  Rozzelle  and  Clarence  S.  Palmer,  for  the  appellant. 
Edward  H.  Stiles  and  E.  L.  Noyes,  for  the  respondent. 

*®*  Burgess,  J.  This  is  an  action  for  damages  to  plain- 
tiff's property,  alleged  to  have  been  caused  by  defendant  by 
grading  Jefferson  street,  in  Kansas  City,  from  Twenty-seventh 
street  to  the  southern  limits  of  said  city,  under  an  ordinance 
approved  May  12,  1888.  The  work  was  done  under  a  con- 
tract dated  July  12,  1888.  On  April  19,  1889,  defendant 
passed  an  ordinance  defining  the  benefit  district  within 
which  property  should  be  charged  with  the  payment  of  dam- 
ages occasioned  by  such  grading.  Plaintiff's  property  was 
in  said  district. 

Prior  to  the  institution  of  this  suit  plaintiff  had  brought  a 
suit  against  defendant  for  the  same  cause  of  action,  which  he 
subsequently  dismissed,  but  no  point  is  made  upon  that  fact 
in  this  court. 

Defendant,  in  its  answer,  alleged  that,  previous  to  the  time 
of  the  grading,  plaintiff  had  given  a  deed  of  trust  on  the 
property,  which  had  been  foreclosed,  and  the  property  sold 
to  a  third  person.  A  demurrer  was  filed  by  plaintiff,  and 
sustained,  to  all  of  the  allegations  in  defendant's  answer, 
except  the  general  denial.  The  trial  resulted  in  a  verdict 
and  judgment  for  plaintiff  in  the  sum  of  eleven  hundred 
dollars,  from  which  defendant  appealed. 

Defendant's  first  contention  is  that,  as  before  this  suit  was 
brought  and  after  the  grading  had  been  completed  it  had,  in 
pursuance  of  the  provisions  of  an  act  of  tlie  general  assembly, 
entitled  "An  act  to  provide  for  the  ascertainment  of,  and 
payment  for,  damages  done  by  municipal  corporations  to 
private  property  for  public  use,  as  directed  by  section  21  of 
article  2  of  the  state  constitution,"  approved  March  26,  1885 
(Laws  of  1885,  p.  47),  and  an  act  amendatory  thereof,  ap- 
proved March  31,  1887  (Laws  of  1887,  p.  37),  defendant 
passed  an  ordinance  prescribing  the  district  in  which  prop- 
erty should  be  deemed  especially  benefited  by  the  grading  of 
said  street,  and  prescribing  a  mode  for  the  assessment  and 
the  collection  of  damages  sustained  by  property  ***  owners 
by  reason  thereof,  the  mode  thus  prescribed  was  exclusive, 
and  this  action  is  not  maintainable. 

In  Hickman  v.  City  of  Kansas,  120  Mo.  110,  41  Am.  St. 
Eep.  684,  which  was  an  action  for  damages  to  plaintiff's 
property,  occasioned  by  a  change  of  the  grade  of  a  street  in 
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said  city,  by  virtue  of  an  ordinance  passed  in  pursuance  of 
said  acts  of  the  legislature,  it  was  held,  contrary  to  defend- 
ant's contention,  that  the  right  of  action  being  conferred  by 
section  21,  article  2,  of  the  state  constitution,  which  is  self- 
enacting,  the  remedy  prescribed  by  the  ordinance  was  not 
exclusive.  Brace,  J.,  speaking  for  the  court,  said:  "The  rule 
is,  that  if  a  statute  gives  a  remedy  in  the  affirmative,  without 
containing  any  express  or  implied  negative,  for  a  matter 
which  was  actionable  at  common  law,  this  does  not  take 
away  the  common-law  remedy,  but  the  party  may  still  sue 
at  common  law  as  well  as  upon  the  statute.  In  such  cases 
the  statute  remedy  will  be  regarded  as  merely  cumulative. 
But  where  a  new  right,  or  the  means  of  acquiring  it,  are 
given,  and  an  adequate  remedy  for  violating  it  is  given  in 
the  same  statute,  then  the  injured  parties  are  confined  to  the 
statutory  remedy":  See,  also,  State  v.  Bittinger,  55  Mo.  596; 
Lindell  v.  Hannibal  etc.  R.  R.  Co.,  36  Mo.  543;  Soulard  v,  St. 
Louis,  36  Mo.  546. 

Over  the  objection  of  defendant  a  witness  by  the  name  of 
E.  L.  Noyes  was  permitted  to  testify,  as  tending  to  show  the 
value  of  the  lot  in  controversy,  what  other  lots  in  the  same 
locality,  just  across  the  street,  had  been  selling  for,  and  in 
admitting  this  evidence  it  is  claimed  that  the  court  com- 
mitted error.  There  are  a  number  of  respectable  authorities 
who  hold  that  such  evidence  is  inadmissible,  notably:  East 
Pennsylvania  R.  R.  Co.  v.  Heist er,  40  Pa.  St.  53;  Pennsylvania 
etc.  R.  R.  Co.  V.  Bunnell,  81  Pa.  St.  414;  Pittsburgh  etc.  Ry. 
Co.  V.  Vance,  115  Pa.  St.  325;  Stinsony.  Chicago  etc.  Ry.  Co., 
27  Minn.  284;  Central  Pac.  R.  R.  Co.  v.  Pearson,  35  Cal.  247; 
*»»  Matter  of  Thompson,  127  N.  Y.  463;  Hunt  v.  Boston,  152 
Mass.  168.  But  the  great  weight  of  authority  is  clearly  the 
other  way. 

In  Town  of  Cherokee  v.  Town  Lot  and  Land  Co.,  52  Iowa, 
279,  it  was  held  that  evidence  of  the  price  at  which  other 
tracts  of  land  in  the  same  neighborhood  had  been  sold  at  or 
near  the  time  the  value  was  being  fixed  on  the  land  in  con- 
troversy was  admissible  for  the  purpose  of  showing  its  value, 
the  difference  in  location,  character,  and  value  between  them 
and  the  tract  in  question  being  shown:  See,  also,  Culbertson 
etc.  Co.  V.  Chicago,  111  111.  651;  St.  Louis  etc.  R.  R.  Co.  v. 
Haller,  82  II.  208;  Chicago  etc.  R.  R.  Co.  v.  Maroney,  95  111. 
179;  Shattuck  v.  Stoneham  etc.  R.  R.  Co.,  6  Allen,  115;  Ed' 
manda  v.  Boston,  108  Mass.  535;   Watson  v.  Milwaukee  etc.  Ry. 
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Co.,  57  Wis.  332;  Washburn  v.  Milwaukee  etc.  Ry.  Co.,  59  Wis. 
364;  Paine  v.  Boston,  4  Allen,  168;  Truitt  v.  Baird,  12  Kan. 
420. 

Whatever  the  rule  may  be  in  other  jurisdictions  it  was 
held  in  a  recent  decision  of  this  court,  St.  Louis  etc.  Ry.  Co. 
V.  Clark,  121  Mo.  169,  which  was  a  proceeding  to  condemn 
land  for  the  right  of  way  for  railroad  purposes,  that  evidence 
of  sales  of  similar  property  to  that  in  question  in  the  same 
neighborhood,  made  about  the  same  time,  was  admissible  as 
tending  to  show  the  value  of  the  land  sought  to  be  condemned. 

Nor  do  we  think  the  court  erred  in  permitting  the  same 
witness,  over  the  objection  of  defendant,  to  testify  to  bills  paid 
by  himself,  and  saw  paid  by  others,  toward  the  construction     r 
of  plaintiff's  house  situated  on  his  lot,  as  such  evidence  was     \ 
competent  as  tending  to  show  the  value  of  the  property. 

A  final  contention  is  that  there  was  error  committed  in 
giving  the  second  instruction  as  to  the  measure  of  damages, 
inasmuch  as  it  did  not  confine  the  consideration  of  the  jury 
to  the  difference  in  value  of  the  lot  caused  by  the  defendant. 
Whatever  of  vice  in  this  **'  regard  existed  in  that  instruc- 
tion was  cured  by  the  first  instruction  given  at  the  request 
of  defendant,  by  which  the  jury  were  told  that  the  only  thing 
for  them  to  determine  was  the  difference  in  market  value  of 
the  property  after  the  grading,  and  caused  solely  by  the  grad- 
ing. Taken  altogether,  the  instructions  presented  the  case 
fairly  to  the  jury.  The  case  seems  to  have  been  well  tried, 
and  the  judgment  should  be  affirmed. 

It  is  so  ordered. 

All  of  this  division  concur. 

Municipal  Cobporations— Street  Grade— Damages— Remedies. — If 
property  is  damaged  by  establishing  the  grade  of  a  street  compensation  ia 
recoverable  therefor  under  a  constitution  declaring  that  private  property 
flhall  not  be  taken  or  "damaged  "  for  public  use  without  just  compensation. 
Such  a  provision  is  self-enforcing,  and  the  remedy  provided  may  be  enforced 
by  a  common-law  action:  Hickman  v.  City  of  Kansas,  120  Mo.  110;  41  Am. 
St.  Rep.  684;  monographic  note  to  O'Brien  v.  Philadelphia,  150  Pa.  St.  589; 
30  Am.  St.  Rep.  8.37,  on  the  liability  of  cities  for  changing  the  grade  of 
streets:  Davis  v.  Missouri  Pac.  Ry.  Co.,  119  Mo.  180;  41  Am.  St.  Rep.  648. 
If  a  statute  gives  a  remedy  in  the  affirmative,  without  containing  any  express 
or  implied  negative  for  a  matter  which  was  actionable  at  the  common  law, 
this  does  not  take  away  the  common-law  remedy.  The  statutory  remedy 
is  merely  concurrent:  Hickman  v.  City  of  Kansas,  120  Mo.  110;  41  Am.  St, 
Rep.  684,  and  note.  A  statutory  remedy  cannot  be  made  exclusive  by  the 
legislature  as  against  a  party  who  has  a  right  to  redress  under  the  constitu- 
tion  of  the  state,  unless  such  statutory  remedy  is  commensurate  with  the 
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constitutional  right,  and  the  remedies  to  which,  by  force  of  the  constitution, 
he  was  entitled  for  his  protection:  Hickman  v.  City  of  Kanaaa,  120  Mo.  110; 
41  Am.  St.  Rep.  684.  If  the  property  of  an  abutting  lotowuer  is  injured  in 
its  market  value  by  the  city  in  grading  a  street  the  measure  of  damages  ia 
the  diminution  in  value  of  the  entire  realty,  and  is  not  limited  to  the  injury 
to  the  improvements  alone:  See  monographic  note  to  O'Brien  v.  Philadelphia^ 
30  Am.  St.  Rep.  815,  850,  where  the  subject  is  thoroughly  discussed:  Colum- 
bus etc.  Coke  Co.  v.  Columbua,  50  Ohio  St.  65;  40  Am.  St.  Rep.  648,  and  note. 
Appeal — Instructions. — Instructions  should  be  considered  as  a  whole, 
and  will  be  upheld  if  they  assert  the  law  correctly,  though  some  particular 
instruction  may  be  faulty:  Alabama  etc.  R.  R.  Co.  v.  Hill,  93  Ala.  514;  30 
Am.  St.  Rep.  65;  StaU  v.  Levelle,  34  S.  C.  120;  27  Am.  St.  Rep.  799;  Sluvely 
T.  Cedar  Rapids  etc  Ry.  Co.,  74  Iowa,  169;  7  Am.  St.  Rep.  471,  and  note. 
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[125  MissOTJRl,  617.] 

A  Corporation  mat  Sub  for  a  Libel  or  Slander  against  it  in  the  way 
of  its  business  or  trade. 

Libel  —  Injury  to  Trade  or  Business.  — Words  falsely  published  of  • 
party  in  connection  with  his  business,  trade,  or  profession  are  action* 
able  Tper  $e  without  proof  of  special  damages. 

Libel — Injury  to  Business — Teachino  Dancing. — If  an  institution  of 
learning  and  education  is  in  a  flourishing  condition,  and  is  in  good 
repute,  and  well  esteemed  by  its  patrons  and  good  citizens,  though  it 
permits  occasional  dancing  in  its  school-building,  a  false  publicatioa 
charging  it  with  conducting  and  maintaining  an  "immoral  school,"  a 
"dancing  school,"  harmful  "to  the  moral  and  religious  interests  of 
the  community,"  and  calling  upon  friends  of  religion  and  good  morals 
to  absent  themselves  from  it,  is  actionable  per  se. 

Libel — Justification  is  a  Question  for  the  Jury. — Whether  a  public 
cation  charging  an  institution  of  learning  and  education  with  conduct« 
ing  and  maintaining  a  "dancing  school  "is  justifiable  on  the  ground 
that  (lancing  is  immoral  is  a  question  for  the  jury  under  a  constitu- 
tional provision  making  them  judges  of  the  law  as  well  as  of  the  facta 
in  libel  suits. 

Libel — Construcfion  of  Language. — In  construing  a  publication  alleged 
to  be  libelous  the  whole  article  is  to  be  read  and  considered  together, 
and  such  construction  put  upon  the  language  used  as  would  naturally 
be  given  to  it. 

Malice  is  Implied  from  a  Libelous  Publication. 

Libel — Jury  as  Judges  of  Law  and  Fact— Pleadings. — A  constitutional 
provision  making  the  jury  judges  of  the  law  as  well  as  of  the  facts  in  a 
libel  suit  does  not  relieve  the  court  of  the  duty  of  passing  upon  tb* 
pleadings  in  the  case. 

Silver  &  Brown  and  C.  P.  Hess,  for  the  appellant 
Dysart  &  Mitchell^  for  the  respondents. 
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*"  Burgess,  J.  This  is  an  action  for  libel  by  plaintiff,  a 
corporation  and  institution  of  learning  and  education,  against 
the  defendants.  The  charge  in  the  petition  is  that  plain- 
tiff permitted  dancing  in  its  school-building  at  receptions 
given  occasionally  in  each  year,  and  permitted  its  students 
to  employ,  of  their  own  accord  and  at  their  own  expense,  a 
teacher  to  instruct  them  in  the  art  of  dancing,  and  that  de- 
fendants published  of,  and  concerning,  plaintiff  and  its  said 
school  and  academy  a  certain  false,  malicious,  and  defama- 
tory libel,  charging  plaintiff  with  conducting  and  maintain- 
ing an  "immoral  school,"  a  "dancing  school,"  "harmful  to 
the  moral  and  religious  interests  of  the  community,"  "  hurt- 
ful to  the  moral  and  spiritual  well-being  of  the  community,' 
and  calling  upon  friends  of  religion  and  good  morals  to  ab- 
sent themselves  from  plaintiff's  school  and  gatherings  at  its 
academy. 

The  defendants,  who  were  resident  clergymen  of  the  city 
of  Macon,  published  the  following: 

"At  the  meeting  of  the  Ministers'  Alliance  of  Macon,  Mis- 
souri, on  January  25,  1893,  the  following  paper  was  unani- 
mously adopted: 

"  Whereas,  The  St.  James  Military  Academy  of  this  city,  a 
school  formerly  under  the  control  of  the  Episcopal  Church, 
at  the  beginning  of  this  school  year,  announced  itself  as  a 
'Non-Sectarian  Christian  Institution,'  and,  under  the  pres- 
ent administration,  there  is  fostered  a  practice,  viz.,  danc- 
ing, which  is  antagonistic  to  the  teaching  of  our  churches 
and  homes,  the  superintendent  and  others  connected  with 
the  institution  using  their  influence  to  draw  the  young  people 
of  our  churches  and  homes  into  the  practice,  which  we  be- 
.lieve  **'  and  teach  to  be  hurtful  to  the  moral  and  spiritual 
well-being  of  all  engaging  in  it;  and, 

^'Whereas,  we  have  respectfully  requested,  first,  the  super- 
intendent of  the  school,  and,  second,  the  board  of  curators, 
that  the  aforesaid  practice  be  discontinued,  so  as  to  enable  ua 
to  lend  our  influence  toward  the  building  up  of  an  institution 
of  learning  worthy  of  the  patronage  of  all  our  people;  our 
request  having  been  ignored,  and  it  being  tlie  apparent  pur- 
pose of  those  in  control  of  the  institution  to  continue  such 
objectionable  practice,  as  evidenced  by  the  opening  of  a  danc- 
ing school  in  the  academy  building; 

"  Therefore,  be  it  resolved:  1.  That  we  regard  the  institutioa 
under  such  administration  as  harmful  to  the  moral  and  reli- 
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giouB  interests  of  our  community,  and  on  this  ground  we 
hereby  withdraw  any  influence  or  commendation  we  have 
heretofore  given  it;  2.  That  we  urge  upon  the  members  of  our 
churches  and  all  friends  of  religion  and  good  morals  that 
they  absent  themselves  from,  and  discourage  and  discounte- 
nance in  every  way,  all  receptions  and  other  gatherings  at 
the  academy  as  long  as  dancing  is  allowed  in  the  building;  3. 
That  a  copy  of  these  resolutions  be  given  to  each  of  our  city 
papers,  with  a  request  for  its  publication,  and,  also,  that  a 
copy  be  sent  each  of  our  church  papers  in  this  state  with  the 
same  request.  "  J.  M.  Gaiser, 

"  Pastor  of  the  Cumberland  Presbyterian  Church, 

"  W.  F.  McMurray, 
"Pastor  of  the  M.  E.  Church,  South. 
"  T.  J.  Enyeart, 
"  Pastor  of  the  M.  E.  Church. 
"  W.  H.  Barnes, 
"Pastor  of  the  First  Baptist  Church. 
"  Duncan  Brown, 
**  Pastor  of  the  First  Presbyterian  Church." 
«34  The  foregoing  matter  is,  with  proper  iimuendoes,  charged 
in  the  petition  to  be  false  and  malicious.     The  defendants 
answered,  admitting  the  publication  complained  of  and  plead- 
ing its  truth. 

Defendants  further  set  up  specially,  in  substance,  that 
plaintiff  had  hired  and  procured  a  dancing  master  and  gave 
instructions  in  that  art  in  its  school;  that  when  plaintiflF's 
school  was  opened  defendants'  good  will  and  co-operation  in 
its  purpose  was  invited  by  plaintiflF  and  the  same  were  given 
by  defendants;  that  the  latter,  and  the  Christian  denomina- 
tions to  which  they  belong,  are  conscientiously  opposed  to* 
dancing;  that  defendants  requested  plaintiff  to  discontinue 
the  objectionable  feature  of  dancing  at  its  school,  which 
plaintiff  refused  to  do;  that  the  publication  complained  of 
was  not  false  nor  libelous,  but  was  made  by  defendants  in 
the  conscientious  discharge  of  a  duty  which  they  had  the 
legal  and  moral  right  to  perform. 

The  defendants  further  state  that  the  publication  was  not 
made  concerning  plaintiff,  but  of  another  institution  wliich 
had  succeeded  plaintiff  in  the  management  of  the  school. 

The  plaintiflF  first  moved  to  strike  out  all  of  the  foregoing 
special  defense,  except  that  part  contained  in  the  last  para- 
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graph,  «wjpra.  This  motion  the  court  overruled  and  plaintiff 
duly  excepted.  Plaintiff  filed  a  reply  in  the  form  of  a  gen- 
eral denial,  and,  the  cause  coming  on  for  trial  before  a  jury, 
defendants  objected  to  the  introduction  of  any  evidence  by 
plaintiff  and  the  court  sustained  the  objection.  Plaintiff 
then  took  a  nonsuit  with  leave  to  set  the  same  aside.  The 
motion  to  set  aside  the  nonsuit  and  to  grant  a  new  trial  was 
duly  made  and  overruled,  and  plaintiff  excepted.  Plaintiff 
thereupon  perfected  its  appeal  to  this  court. 

The  questions  presented  for  review  arise:  1.  On  the  action 
of  the  court  in  refusing  to  sustain  plaintiff's  ***  motion  to 
strike  out  part  of  the  answer;  and  2.  On  the  refusal  of  the 
trial  court  to  permit  plaintiff  to  introduce  any  evidence  in 
support  of  its  petition.  No  special  damages  were  alleged, 
nor  was  it  alleged  that  patrons  of  the  academy  had  with- 
drawn their  support,  or  that  any  person  had  since  refused  to 
patronize  it  on  account  of  the  publication. 

The  right  of  a  corporation  to  sue  for  libel  or  slander  against 
it,  in  the  way  of  its  business  or  trade,  is  not  questioned.  That 
such  a  suit  might  be  maintained  was  held  by  this  court  in 
Johnson  v.  St.  Louis  Dispatch  Co.,  65  Mo.  539;  27  Am.  Rep. 
293:  See,  also,  Newell  on  Defamation,  Slander,  and  Libel, 
360. 

The  question  then  is,  whether  the  words  complained  of  are 
actionable  per  se  as  containing  a  defamatory  imputation  upon 
the  plaintiff,  or,  rather,  whether  or  not  there  was  enough  in 
them  to  warrant  the  court  in  submitting  them  to  the  jury. 
In  the  publication  there  is  no  statement  or  insinuation  that 
the  dancing,  permitted  or  practiced  at  the  academy,  was  of 
an  improper  character. 

Words  which  on  the  face  of  them  when  falsely  published 
of  a  party  in  connection  with  his  trade  or  profession,  which 
must  necessarily  injure  him  with  respect  thereto,  or  which 
directly  tend  to  the  prejudice  of  such  person  in  his  trade  or 
business,  are  actionable  in  themselves  without  proof  of  special 
damages:  Newell  on  Defamation,  Slander,  and  Libel,  sec.  1, 
p.  168;  Morasse  v.  Brochu,  151  Mass.  567;  21  Am.  St.  Rep. 
474;  Price  v.  Conway,  134  Pa.  St.  340;  19  Am.  St.  Rep.  704; 
Odgers  on  Libel  and  Slander,  2cl  ed.,  p.  65,  and  authorities 
cited;  Williams  v.  Davenport,  42  Miim.  393;  18  Am.  St.  Rep. 
519;  Missouri  Pac.  Ry.  Co.  v.  Richmond,  73  Tex.  568;  15  Am. 
St.  Rep.  794;  Sanderson  v.  Caldwell,  45  N.  Y.  398;  6  Am.  Rep. 
105;  Hayes  v.  Press  Co.,  127  Pa.  St.  642;  14  Am.  St.  Rep.  874; 
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Collins  V.  Dispatch  Publishing  Co.,  152  Pa.  St.  187;  34  Am.  St. 
Rep.  636. 

Measured  by  the  rule  thus  announced,  were  the  **•  words 
published  of  and  concerning  plaintifif  libelous  and  actionable 
per  set  That  they  were  published  of  and  concerning  its 
business  there  is  no  question.  It  was,  at  the  time  of  the 
alleged  publication,  an  institution  of  learning  and  education, 
and  prior  thereto,  as  alleged  in  the  petition,  in  a  flourishing 
condition,  in  good  repute  and  well  thought  of  by  all  of  its 
patrons  and  good  citizens,  and  we  cannot  perceive  how  to 
publish  of  it,  by  implication,  at  least,  that  it  was  not  worthy 
of  the  patronage  of  the  people,  and  in  express  terms  to  say 
that  its  administration  was  harmful  to  the  moral  and  reli- 
gious interest  of  the  community,  was  otherwise  than  hurtful, 
being  calculated,  as  it  was,  to  induce  the  patrons  of  the  school 
to  withdraw  their  patronage  therefrom  and  to  dissuade  others 
not  to  patronize  it  who  may  have  been  inclined  to  do  so  but 
for  the  immoral  imputations  cast  against  it  by  defendants. 
The  charges  were  hurtful  both  to  plaintiff's  standing  as  an 
educational  institution  and  in  a  financial  point  of  view;  for 
some  persons,  even  though  not  opposed  to  dancing,  might  be 
found  who  would  hesitate  to  patronize  such  an  institution  of 
learning  where  dancing  was  permitted  if,  by  reason  thereof, 
they  might  be  criticised  for  patronizing  an  immoral  institu- 
tion. 

In  Cooper  v.  Greeley,  1  Denio,  358,  the  rule  is  thus  an- 
nounced by  Jewett,  J:  "It  is  the  duty  of  the  court  in  an  action 
for  a  libel  to  understand  the  publication  in  the  same  manner 
as  others  would  naturally  do.  'The  construction  which  it 
behooves  a  court  of  justice  to  put  on  a  publication  which  is 
alleged  to  be  libelous  is  to  be  derived  as  well  from  the  expres- 
sions used  as  from  tlie  whole  scope  and  apparent  object  of 
the  writer.' " 

We  understand  the  principle  to  be  in  that  case  correctly 
announced,  to  wit,  the  scope  and  object  of  the  whole  article 
is  to  be  read  and  considered  together,  '^'^  and  such  construc- 
tion put  upon  the  language  used  as  would  naturally  be  given 
to  it,  and  when  this  is  done  it  seems  to  us  that  the  article, 
taken  as  a  whole,  is  susceptible  of  no  other  fair  construction 
than  as  containing  an  imputation  upon  plaintifiF's  morality, 
in  respect  to  permitting  dancing  in  its  academy,  and  that  its 
tendency  was  to  injure  plaintiff  in  its  standing  as  an  institu- 
tion of  learning  and  education. 
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Whether  the  publication  complained  of  when  taken  and 
read  altogether  was  justifiable  upon  the  ground  that  dancing 
is  immoral  is  a  question  to  be  passed  upon  by  a  jury,  who, 
under  our  constitution,  are  the  judges  of  tlie  law  as  well  as  of 
the  fact  in  cases  of  this  character.  From  a  libelous  publica- 
tion malice  is  implied:  Byam  v.  Collins,  111  N.  Y.  143;  7 
Am.  St.  Rep.  726;  Bradstreet  Co.  v.  Gill,  72  Tex.  115;  13 
Am.  St.  Rep.  768;  Ramsey  v.  Cheek,  109  N.  C.  270;  Mitchell 
y.  Bradstreet  Co.,  116  Mo.  226;  38  Am.  St.  Rep.  592. 

It  is  also  contended  by  plaintiff  that  as  section  14,  article  2, 
of  the  state  constitution,  provides,  "that,  in  all  suits  and  prose- 
cutions for  libel,  the  truth  thereof  may  be  given  in  evidence, 
and  the  jury,  under  the  direction  of  the  court,  shall  determine 
the  law  and  the  fact,"  whether  or  not  the  dancing  was  immoral 
was  a  question  to  be  determined  upon  proper  proof  by  the 
triers  of  fact.  While  it  is  true  that  in  case  of  a  prosecution 
for  libel  the  jury  are  the  judges  of  both  the  law  and  the  fact: 
Arnold  v.  Jewett,  125  Mo.  241.  It  has  never  been  understood 
that  it  was  their  duty  or  their  province  to  pass  upon  the 
pleadings  in  the  cause.  In  McGinnis  v.  Knapp,  109  Mo.  131^ 
a  demurrer  to  the  petition  was  sustained  by  the  court  below 
upon  the  ground  that  it  did  not  state  a  good  cause  of  action^ 
and  upon  appeal  the  judgment  of  the  court  was  reversed,  but 
nowhere  is  it  intimated  in  the  opinion  of  this  court  that  the 
case  ought  to  have  gone  to  the  jury  upon  the  question  as  to 
whether  or  not  the  petition  stated  a  good  cause  of  **®  action. 
If  this  contention  is  correct,  the  judge  of  the  court  is  but  a 
mere  figurehead,  a  useless  and  unnecessary  ornament,  in  the 
trial  of  such  cases.  We  are  unable  to  give  our  assent  to  this 
contention. 

Our  conclusion  is  that  the  court  did  not  err  in  overruling 
plaintiff's  motion  to  strike  out  that  part  of  defendant's  an- 
swer which  set  up  a  special  defense,  but  that  it  committed 
error  in  sustaining  defendant's  objection  to  the  introduction 
of  any  testimony  under  the  petition  which  stated  a  good  cause 
of  action.    The  judgment  is  reversed  and  the  cause  remanded. 

All  of  this  division  concur. 


Libel. — A  corporation  may  maintain  an  action  for  libel  for  words  published 
of  it  in  the  way  of  its  trade  or  business:  Trenton  etc.  Ins.  Co.  v.  PerHne,  3 
Zab.  402;  57  Am.  Deo.  400;  Hahneinannian  Life  Ins.  Co.  v.  Beebt,  48  111.  87;  95 
Am.  Dec.  519.  Published  words  are  actionable  which  directly  tend  to  th& 
prejudice  or  injury  of  any  one  in  his  office,  profession,  trade,  or  business, 
ind  which,  if  true,  would  reader  him  uuwurihy  of  employment:    William* 
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V.  Davenport,  18  Am.  St  Rep.  519,  and  note;  Mitehdlr.  Bmdatreet  Co.,  116 
Mo.  226;  38  Am,  St.  Rep.  592,  and  note;  Hayes  v.  Press  Co.,  127  Pa.  St. 
642;  14  Am.  St.  Rep.  874.  If  an  article  is  ambiguons  its  significance  is  for 
the  jury  to  determine,  otherwise  it  is  for  the  court:  Hayes  v.  Press  Co.,  127 
Pa.  St.  642;  14  Am.  St.  Rep.  878,  and  note.  A  newspaper  proprietor  is 
liable  for  what  he  publishes  in  the  same  manner  as  any  other  individual; 
Upton  V.  Hume,  24  Or.  420;  41  Am.  St.  Rep.  863.  From  a  libelous  publi- 
cation the  law  implies  malice,  and  infers  damage  if  the  publication  is  false, 
except  in  the  case  of  privileged  communications:  Upton  v.  Hume,  24  Or. 
420;  41  Am.  St.  Rep.  863,  and  note.  A  constitutional  provision  making 
the  jury  judges  of  the  law  as  well  as  of  fact  in  libel  suits  does  not  prevent 
the  court  from  deciding  all  questions  of  law  as  to  matters  preliminary  to 
the  final  submission  of  the  cause  to  the  jury:  See  monographic  note  to  StaU 
T.  Whitmore,  42  Am.  St.Rep.  291,  on  the  jury  as  judges  of  law  and  fact. 


Sell  v.  West. 

[125  MisaoTTKI.  621.] 

A  Riss0LTiNQ  Trust  Cannot  Arise  if  the  transactions  on  which  the  sup- 
posed  trust  is  bottomed  appear  to  have  had  their  origin  in  any  frauda* 
lent  purpose. 

Resultinq  Teost — Limitation  ot  Action. — If  a  father  vests  title  to  land 
in  his  son  by  transactions  intended  by  the  former  to  defraud  his  cred- 
itors, no  resulting  trust  arises  in  favor  of  the  other  heirs,  upon  the 
father's  death,  though  the  claims  of  such  creditors  are  baurred  by  the 
statute  of  limitations. 

Tkusi's. — The  relation  of  trustee  and  cestui  que  trust  must  arise  out  of  facta 
as  they  exist  at  the  time  of  the  original  transaction.  It  cannot  be 
created  by  subsequent  and  independent  circumstances. 

Equity — Rule  and  Precedents. — A  court  of  equity  must  be  guided  by 
established  rules  and  precedents.  It  has  no  more  right  than  has  a  court 
of  law  to  act  upon  crude  notions  of  what  is  right  in  a  particular  case. 

Charles  E.  Pearce^  for  the  appellants. 
Fisse  &  Allen^  for  the  respondents. 

***  Sherwood,  J.  The  parties  plaintiff  and  defendant  to 
this  proceeding  are  (with  the  exception  of  defendant  Frank- 
lin P.  Steer,  lessee,  and  plaintiff  Walter  E.  Sell,  and  defend- 
ant Lewis  Ruffner,  Jr.)  the  three  children  of  Thomas  H. 
West,  to  wit,  Washington  West,  Martha  E.  Sell,  and  Vir- 
ginia L.  Ruffner.  Thomas  H.  West  died  some  time  in  tiie 
eumraer  or  fall  of  the  year  1878. 

In  the  year  1862  Thomas  H.  West,  then  doing  business  in 
St.  Louis,  became  hopelessly  involved  and  bankrupt.  He 
then  owned  certain  property  on  the  north  side  of  Olive  street^ 
between  Fifth  and  Sixth  streets,  and  a  tract  of  land  out 
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at  Shaw's  Garden,  which  properties  were  sold  under  fore- 
closure of  a  mortgage  made  by  Thomas  H.  West  to  Frederick 
L.  Billon  and  bought  in  by  Billon,  the  mortgagee.  Shortly 
after  this  sale,  to  wit,  in  July,  1862,  Ruffner,  the  son  in 
law  of  West^  made  an  arrangement  with  Billon,  whereby  the 
latter  agreed  to  convey  to  Ruffner  the  property  thus  bought, 
whenever  the  purchaser,  Billon,  should  have  repaid  himself 
out  of  the  rents  and  profits  of  the  property — the  indebtedness 
of  Thomas  H.  West  to  him.  This  arrangement  was  consum- 
mated in  1867  by  **®  deed  to  Ruffner.  Subsequent  to  the 
agreement,  and  possibly  subsequent  to  the  consummation  of 
that  agreement,  the  same  property  was  sold  under  certain 
judgments  recovered  against  Thomas  H.  West,  and  Ruffner 
became  the  purchaser  and  received  deeds  therefor,  the  pur- 
chase money  being  furnished  by  Thomas  H.  West. 

In  1873  Ruffner,  becoming  involved  in  financial  difficulties, 
and  in  order  to  prevent  these  properties  from  being  sold  to 
pay  his  indebtedness,  conveyed  them  to  his  brother  in  law, 
defendant  Washington  West,  for  an  express  consideration 
of  twenty-five  thousand  dollars,  none  of  which  was  paid  nor 
intended  to  be  paid.  Defendant  Washington  West  has  had 
twenty-five  feet  of  the  fifty-two  and  one-half  feet  of  the  Olive 
street  property  conveyed  to  Mead  as  trustee  of  Virginia  L; 
Ruffner,  and  has  had  the  Shaw  place  conveyed  to  Martha  E. 
Sell.  Said  defendant  yet  holds  the  residue  of  the  property 
on  Olive  street,  and  has  acquired  property  and  built  a  resi- 
dence of  considerable  value  on  Estelle  street,  which  acquired 
property,  it  is  alleged  (and  this  is  probably  for  the  most  part 
true),  was  acquired  with  the  rents  derived  from  the  other 
heretofore-mentioned  property. 

This  proceeding  instituted  in  March,  1888,  had  for  its 
object  the  obtaining  of  a  decree  declaring  that  defendant 
Washington  West  holds  the  title  to  the  residue  of  the  prop- 
erty on  Olive  street,  and  the  property  on  Estelle  street, 
as  a  trustee  of  a  resulting  trust  in  favor  of  the  beneficial 
plaintiff  Martha  E.  Sell  and  of  the  other  heirs  of  Thomas 
H.  West.  An  accounting  is  also  asked  for  concerning  the 
rents  and  profits  from  the  date  of  the  death  of  Thomas  H. 
West  and  for  partition  and  for  other  and  further  relief. 

The  answer  of  defendant  West,  among  other  things,  stated, 
that  all  of  the  transactions  set  forth  in  plaintiffs  petition, 
whereby  the  title  to  the  property  in  ®*^  question  became 
transferred  from  Thomas  H.  West  to  defendant  Ruffner,  and 
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thereafter  to  defendant  West,  were  wholly  fraudulent  and  ille- 
gal and  intended  to  defraud  the  creditors,  first,  of  Thomas 
H.  West,  and,  next,  of  defendant  Ruffner.  By  this  answer 
it  was  shown  that,  at  the  date  of  the  transactions  out  of  which 
the  petition  alleged  a  resulting  trust  to  arise,  Thomas  H. 
West  was  hopelessly  insolvent,  that  many  judgments  had 
been  recovered  against  him,  all  of  which  judgments  were  at 
the  date  of  these  transactions  entirely  unsatisfied,  and  all  of 
which  remained  unsatisfied  at  the  time  of  the  institution  of 
this  suit. 

It  further  appeared  in  evidence  at  the  hearing  that  the 
partition  of  the  property  actually  made  by  the  defendant 
after  the  death  of  his  father  was  so  made  in  pursuance  of 
the  understanding  and  agreement  of  all  of  the  parties  en- 
titled to  claim  as  heirs  of  Thomas  H.  West  that  the  property 
should  be  divided  precisely  as  was  done.  Lewis  Rufl'ner 
in  his  deposition,  given  in  behalf  of  the  plaintiff,  particu- 
larly claims  that  he  held  the  title  upon  the  express  trust  and 
understanding  that  at  the  death  of  Thomas  H.  West  he  should 
convey  to  the  plaintiff  the  Shaw  place  property,  should  con- 
vey one-half  of  the  Olive  street  property  to  Mrs.  Ruffner,  and 
should  convey  the  other  half  of  the  Olive  street  property  to 
the  defendant,  and  that  the  reason  for  this  apportionment  of 
the  property  was  that  thereby  the  three  children  of  Thomas 
H.  West  would  receive  equal  treatment,  taking  into  consid- 
eration advancements  to  the  plaintiff  and  her  husband  by 
Thomas  H.  West  made  previously  to  the  time  when  he  him- 
self became  involved  in  difficulties.  About  the  facts  in  the 
case  the  record  shows  no  dispute.  It  is  practically  conceded 
on  all  hands,  that  the  object  of  the  transactions  alleged  in  the 
petition  to  have  created  a  resulting  trust  was  to  conceal  the 
property  of  Thomas  H.  West  from  the  **®  creditors  who  had 
obtained  judgments  against  him  and  to  defraud  these  credit- 
ors of  their  claims. 

The  defendants,  the  Ruffners,  entered  an  appearance,  but, 
it  seems,  filed  no  answer.  After  hearing  the  evidence  the 
lower  court  dismissed  the  petition,  hence  this  appeal. 

No  one  can  read  the  record  within  without  being  abun- 
dantly satisfied  that  Thomas  H.  West  had  the  property  trans- 
ferred, as  already  indicated,  to  defeat  the  claims  of  his 
creditors,  and  place  his  property  beyond  the  reach  of  process. 
Indeed,  it  is  patent  of  record  that  the  title  became  vested 
in  defendant  West  as  the  result  of  two  separate  acts  of  fraud 
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the  first  being  designed  to  defraud  the  creditors  of  Thomas 
H.  West;  the  second  to  defraud  the  creditors  of  Ruffner,  as 
well  as  to  continue  to  hide  the  property  of  Thomas  H.  West 
from  the  claims  and  judgments  of  creditors. 

It  is  the-well  settled  law  of  this  state,  and  in  most  other 
jurisdictions,  that  a  resulting  trust  cannot  arise  or  spring 
into  being  when  the  transactions  on  which  the  supposed  trust 
is  bottomed  appear  to  have  had  their  origin  in  any  fraudu- 
lent purpose.  For  instance,  in  an  early  case  in  this  state 
where  the  principle  just  announced  came  under  discussion, 
this  court  said:  "The  purpose  really  aimed  at  ....  in 
this  case  was  probably  to  show  a  resulting  trust  in  the 
grantor,  and  thereby  defeat  the  action  entirely.  This  is  a 
privilege  which  strangers,  whose  interests  are  affected  by  the 
deed,  are  allowed,  but,  between  parties  and  privies,  such  tes- 
timony is  inadmissible.  Parties  and  privies  are  not  permitted 
to  allege  their  own  fraud  as  ground  for  varying  or  avoiding 
a  deed:  Belden  v.  Seymour,  8  Conn.  312;  21  Am.  Dec.  661. 

"It  will  be  readily  observed,  that  the  principle  upon  whicta 
this  case  turns  cannot  be  affected  by  the  accidental  circunv- 
Btance,  that  the  grantee  is  one  of  ***  the  heirs  of  the  gran- 
tor, and  by  means  of  the  fraud  gets  advantage  over  his 
co-heirs,  which  neither  the  law  of  distribution  nor  the  grantor's 
will  designed.  The  grantor  and  his  son,  the  grantee,  were 
both  participators  in  the  fraud,  and  its  object  was  to  enable 
the  grantor  to  defraud  the  government  of  the  United  States.' 
The  party  defrauded  has  not  complained,  and  is  not  attempt- 
ing to  set  aside  the  deed.  There  is  no  pretense  that  the 
deed  is  otherwise  than  it  was  intended  to  be,  but  merely 
that  the  grantee  is  unwilling  to  comply  with  a  secret  under- 
standing which  existed  between  the  parties,  and  which  is 
tot  illy  inconsistent  with  the  face  of  the  deed.  In  such  a 
case  there  is,  manifestly,  no  hardship  in  holding  the  grantor 
to  his  deed,  and  if,  as  in  this  case,  this  hardship  descends  to 
his  children  or  heirs,  it  results  from  a  principle  of  law,  too 
well  settled  and  too  necessary  to  be  maintained  in  other 
cases,  to  authorize  us  to  disturb  it  here":  Henderson  v.  Hen- 
derson,  13  Mo.  151. 

In  a  still  earlier  case  in  this  state  this  court  held:  "A 
father  having,  for  a  fraudulent  purpose,  conveyed  lands  for 
the  benefit  of  two  of  his  children  his  heirs  cannot  in  equity 
set  aside  such  conveyance  on  the  ground  of  fraud.  No  man 
is  entitled  to  the  aid  of  a  court  of  equity  when  that  aid  be- 
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comes  necessary  by  his  own  fault.  The  complainants  com- 
ing in  as  heirs  of  their  parents,  being  mere  volunteers,  can- 
not claim  any  greater  advantage  than  their  ancestors":  Ober 
V.  Howard,  11  Mo.  425. 

In  George  v.  Williamson,  26  Mo.  190,  72  Am.  Dec.  203,  a 
father,  in  order  to  place  his  land  beyond  the  reach  of  his 
creditors,  conveyed  it  to  his  daughter.  After  his  death  his 
administrator,  alleging  that  this  conveyance  was  made  to  de- 
fraud creditors  of  their  just  demands,  obtained  an  order  of 
the  county  court  to  sell  the  same.  When  the  land  was  sold 
the  administrator  bought  it,  and,  **•  receiving  a  deed  there- 
for, filed  his  bill  against  the  daughter,  alleging  the  facts 
aforesaid,  and  praying  that  the  conveyance  be  set  aside.  On 
demurrer  the  bill  was  held  insufficient,  this  court  observing: 
"The  conveyance  of  Williamson, however  fraudulent  against 
his  creditors,  was  valid  against  him  and  his  heirs.  At  his 
death  the  land  constituted  no  part  of  his  estate,  nor  could 
the  administrator,  who  represented  his  interests,  undertake 
to  set  it  aside." 

This  court  said  on  the  same  subject,  in  Miller  v.  Davis,  50 
Mo.  572:  *'It  is  a  well-settled  principle  of  equity  jurispru- 
dence, that,  in  general,  where  one  person  pays  the  purchase 
money  for  land,  and  the  title  is  conveyed  to  another,  a  trust 
results  in  favor  of  the  party  who  paid  for  the  land.  But, 
where  such  purchase  is  made  in  fraud  of  an  existing  statute 
and  in  evasion  of  its  express  provisions,  no  trust  can  result 
in  favor  of  the  party  who  is  guilty  of  fraud ":  See,  also, 
Higgins  v.  Higgins,  55  Mo.  348;  Buren  v.  Buren,  79  Mo.  538; 
Larimore  v.  Tyler,  88  Mo.  661,  and  cases  cited. 

A  learned  author  states  the  general  rule  governing  this 
subject  very  comprehensively  by  saying:  "  If  a  voluntary 
conveyance  is  made  for  some  illegal  or  fraudulent  purpose, 
whether  it  is  a  common  law  or  a  modern  conveyance,  no 
trust  will  result  to  the  grantor;  as,  if  the  voluntary  convey- 
ance is  made  to  hinder,  delay,  and  defeat  creditors,  or  to  give 
a  man  a  colorable  qualification  to  vote,  or  to  sit  in  Parlia- 
ment, or  to  kill  game,  or  to  disqualify  the  grantor  for  an 
office,  or  to  commit  any  other  fraud;  for  the  reason  that  the 
rules  of  law  cannot  be  used,  controlled,  or  avoided  by  parties 
with  a  fraudulent  intent  to  do  that  indirectly  which  they 
cannot  do  directly":  1  Perry  on  Trusts,  4th  ed.,  sec.  165. 

And  this  case  is  not  altered,  nor  in  manner  affected,  ••* 
by  the  fact  that  the  statute  of  limitations  has  run  against 
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judgments  obtained  against  Thomas  H.  West  in  his  lifetime. 
The  existence  of  this  statutory  bar  did  not  have,  and  could 
not  have,  the  eflfect  of  purging  the  original  transactions  of 
the  fraud  wherewith  they  were  contaminated. 

The  relation  of  trustee  and  cestui  que  trust  must  arise  at 
time  of  the  original  transaction  and  be  contemporaneous 
therewith,  and  cannot  be  brought  forth  by  subsequent  and 
independent  circumstances:  Kelly  v.  Johnson,  28  Mo.  249.  So 
that  we  might  readily  concede  the  presumption  exists  that 
the  judgments  have  been  paid,  and  still  this  concession  would 
not  remove  the  taint  from  the  occurrences  on  which  the  ben- 
eficial plaintifif  relies  to  establish  a  resulting  trust. 

In  closing  this  opinion  it  is  well  enough  to  advert,  for  a 
moment,  to  the  singular  claim  made  by  plaintiflf's  counsel: 
*'  That  no  court  of  equity  is  bound  to  limit  itself  to  any  rules, 
however  venerable,  in  the  consideration  of  any  case  brought 
into  its  forum.  The  only  question  which  a  court  of  equity  is 
bound  to  solve  is  the  question  as  to  what  is  right,  and  what 
should  the  parties  do  in  good  conscience."  In  reference  to 
this,  it  may  be  said  that  a  court  of  equity  has  no  more  right 
to  steer  its  course  by  crude  notions  of  what  is  right  in  a  par- 
ticular case  than  has  a  court  of  law:  1  Pomeroy'a  Equity 
Jurisprudence,  sec.  47. 

Holding  these  views  we  affirm  the  decree  of  dismissal. 

All  concur.  

Equity — Trusts  —  Resulting  Trusts  —  Fraudulent  Conveyances.— 
Equity  follows  the  law,  and,  where  there  is  no  legal  liability,  equity  can  cre- 
ate none:  Henderson  v.  Overton,  2  Yerg.  394;  24  Am.  Dec.  492.  A  result- 
ing trust  cannot  arise  out  of  fraudulent  transactions,  as  where  conveyances 
are  made  to  defraud  creditors:  Jackson  v.  Miller,  6  Wend.  228;  21  Am.  Dec. 
316;  Dudley  v.  Bosioorth,  10  Humph,  9;  51  Am.  Dec.  690;  monograhphio 
note  to  Neill  v.  Keese,  51  Am.  Dec.  754;  Farmers'  etc.  Bank  v.  Kimball  Mill- 
ing Co.,  1  S.  Dak.  388;  36  Am.  St.  Rep.  739.  A  resulting  trust  must  arise 
at  the  time  of  the  execution  of  the  conveyance:  Beecher  v.  Wilson,  84  Ala. 
813;  10  Am.  St.  Rep.  883;  monographic  note  to  Neill  v,  Keese,  51  Am.  Dec 
755,  on  resulting  trusts.  A  conveyance  to  defraud  creditors  is  valid  between 
the  parties  to  it  and  their  representatives:  See  monographic  note  to  Whit' 
worth  V.  Thomas,  3  Am.  St.  Rep.  727,  on  recriminatory  fraud:  Oilhert  v. 
Stockman,  81  Wis.  602;  29  Am.  St.  Rep.  922;  Springjield  Homestead  Assn.  v. 
Boll,  137  111.  205;  31  Am.  St.  Rep.  358,  and  note.  And  such  a  conveyance 
is  equally  binding  upon  the  grantor,  his  heirs,  privies,  assigns,  and  those 
claiming  under  him:  Note  to  Whiticorth  v.  Thomas,  3  Am.  St.  Rep.  729; 
but,  in  all  cases  where  a  fraudulent  conveyance  is  valid  and  enforceable 
between  or  against  the  original  parties,  it  is  also  valid  and  enforceable 
against  their  heirs:  Note  to  Carll  v.  Emery,  12  Am.  St.  Rep.  518. 
AM.  ST.  Rep..  Vol.  XLVI  -33 
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Railroad  Cojipanies— Porter  of  Pdllman  Palace-car  m  not  a  Fel- 
low-servant BDT  Passenger,  When. — A  Pullman  palace-car  being  a 
part  of  a  railway  train,  its  porter,  who,  by  hia  contract  with  the  palace- 
oar  company  and  the  contract  between  it  and  the  railroad  company,  is 
subject  to  the  rules  and  regulations  of  the  latter  is  not  a  fellow-serv- 
ant  of  those  operating  the  engine  and  railway  train  while  merely  riding 
in  the  latter  and  attending  to  his  duties.  So  far  as  the  careful  running 
and  management  of  the  train  are  concerned  he  is  merely  a  passenger. 

Carriers — Stipulation  Against  Neoligenob. — A  carrier  of  passengers 
cannot,  by  contract,  stipulate  against  liability  fur  its  own  negligence. 

Negligence — Damages — Excessive  Verdict. — In  an  action  by  the  porter 
of  a  Pullman  palace-car  against  a  railway  company  for  personal  injuries 
on  account  of  the  latter's  negligence  a  judgment  for  three  thousand 
dollars  for  the  loss  of  one  eye  and  the  serious  impairment  of  the  other, 
with  the  attendant  pain,  loss  of  time,  and  expense  incurred,  is  not 
excessive. 

Sam  H.  West  and  Lyne  S.  Metcalfe^  Jr..,  for  the  appellant. 

Virgil  Rule  and  Charles  P.  Johnson,  for  the  respondent. 

•'*  Macfarlane,  J.  Action  for  personal  injury  on  account 
of  negligence.  I  adopt,  in  substance,  the  very  fair  and  suc- 
cinct statement  of  counsel  for  appellant. 

"Plaintiff,  at  the  time  of  the  injury  complained  of,  was  in 
the  general  employment  of  the  Pullman's  Palace-car  Company 
as  a  car  porter,  by  virtue  of  a  contract  between  him  and  the 
eaid  company,  by  which,  among  other  things,  it  was  stipu- 
lated that,  in  consideration  of  said  employment,  he  undertook 
and  bound  himself  '  to  obey  all  rules  and  regulations  of  the 
transportation  companies  made  for  the  government  of  their 
own  employees  over  whose  lines  the  said  Pullman's  Palace- 
car  Company  may  operate  while  I  am  traveling  over  said 
lines  in  the  employment  and  service  of  said  Pullman's  Palace- 
car  Company;  and,  in  consideration  of  said  employment  and 
wages,  I  hereby,  for  myself,  my  heirs,  executors,  administra- 
tors, or  legal  representatives,  forever  release,  acquit,  and  dis- 
charge any  and  all  such  transportation  companies  from  all 
•^'  claims  for  liability  of  any  nature  or  character  whatso- 
ever on  account  of  any  personal  injury  or  death  to  me  while 
traveling  over  such  lines  in  said  employment.'  There  was 
also  in  force  at  the  time  of  the  injury  to  plaintiff  a  contract 
between  the  Pullman's  Palace-car  Company  and  the  defend- 
ant, by  the  terms  of  which  the  Pullman  company  agreed  to 
furnish  sleeping  and  parlor  cars  to  be  used  by  the  railway 
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company  for  the  transportation  of  passengers,  said  cars  to  be 
satisfactory  to  and  accepted  by  the  railway  company.  The 
Pullman  company  also  agreed  to  furnish,  at  its  own  cost,  one 
or  more  employees  upon  each  of  its  cars,  whose  duty  it  should 
be  to  collect  fares  for  the  accommodations  furnished  in  said 
cars,  'and  generally  to  wait  upon  passengers  therein  and 
provide  for  their  comfort.*  It  was  also  agreed  between  the 
Pullman  company  and  defendant  that  the 'said  employees 
of  the  Pullman  company  shall  be  governed  by  and  be  subject 
to  the  rules  and  regulations  of  the  railway  company  which 
are  or  may  be  adopted,  from  time  to  time,  for  the  government 
of  its  own  employees.' 

"On  May  20,  1892,  the  defendant  was  engaged  in  operat- 
ing its  road  in  the  state  of  Arkansas,  and  plaintiff  was  acting 
as  porter  of  a  Pullman  car,  which  was  one  of  a  train  of  pas- 
senger-cars then  operated  on  defendant's  railway  in  Arkan- 
sas. His  duty  was,  at  that  time,  to  look  after  the  comfort 
and  safety  of  such  of  defendant's  passengers  as  were  travel- 
ing upon  the  Pullman  car.  On  said  date  a  collision  occurred 
near  the  station  of  Humphreys,  Arkansas,  on  defendant's 
railway,  caused  by  the  negligence  of  tlie  conductor  and  en- 
gineer of  the  train  upon  one  of  the  cars  of  which  plaintiff  was 
then  acting  as  porter.  The  negligence  of  the  conductor  and 
engineer  consisted  in  their  failure  to  obey  the  orders  given 
them  by  defendant's  agent,  await  and  pass  at  that  station  a 
train  on  defendant's  *'''  road  coming  from  the  opposite 
direction,  which  negligence  resulted  in  a  collision  of  said 
trains,  whereby  plaintiff,  while  engaged  in  his  duties  as  por- 
ter, was  injured.  The  referee  finds  that  this  injury  was  to 
one  of  his  eyes,  and  was  caused  by  pieces  of  glass,  broken 
from  a  window  in  his  car,  striking  his  eye.  The  injury  re- 
sulted in  a  total  loss  of  one  eye,  and  the  use  of  the  other  was 
more  or  less  impaired,  although  the  referee  does  not  find  that 
the  use  of  the  other  eye  will  be  permanently  impaired.  Plain- 
tiff has  been  in  the  hands  of  competent  physicians  whilo 
being  treated  for  his  injury,  and  has  incurred  an  expense 
therefor  of  one  hundred  dollars.  The  referee  awards  him 
three  thousand  dollars  as  compensation,  and  judgment  was 
given  for  that  amount."     Defendant  appealed. 

1.  The  first  inquiry  is  whether  plaintiff  had  such  relation 
to  the  offending  conductor  and  engineer  ae  made  him  a 
coservant  with  them,  within  the  rule  which  would  exempt 
the  defendant,  as  the  common  master,  from  liability.     That 
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plaintiff  was,  at  the  time  of  his  injury,  under  the  general 
employment  of  the  Pullman  company,  and  that  his  service* 
were  paid  for  by  it,  is  not  disputed.  Under  the  general  rule 
tiiese  facts,  without  qualifications,  would  make  him  the  serv- 
ant of  that  company.  If  he  was  also  a  servant  of  defendant 
he  was  so  by  virtue  of  the  contract  between  his  general 
employer  and  the  defendant,  which  was  acquiesced  in  by 
himself. 

It  is  true,  as  the  authorities  cited  by  counsel  for  appellant 
clearly  demonstrate,  that  the  relation  of  master  and  servant 
may  exist,  though  the  latter  is  neither  employed  nor  paid  by 
the  former.  Thus,  it  is  said:  "The  general  servant  of  A 
may,  for  a  time,  or  on  a  particular  occasion,  be  the  servant 
of  B,  and  a  person  who  is  not  under  any  paid  coqtract  of 
service  may  nevertheless  have  put  himself  under  the  ®'* 
control  of  an  employer  to  act  in  the  capacity  of  servant: 
Johnson  v.  Lindsay,  L.  R.  App.  Cas.  (1891),  371;  Mound  Cily^ 
etc.  Co.  V.  Conlon,  92  Mo.  221. 

This  principle  has  been  applied  in  cases  in  which  the  gen- 
eral master  has,  with  the  consent  of  iiis  servants,  hired  them 
to  another,  giving  the  latter  complete  control  and  direction  of 
them:  Rourke  v.  White  Moss  Colliery  Co.,  1  Com.  P.  Div.  556; 
Morgan  v.  Smith,  159  Mass.  570;  Brown  v.  Smith,  86  Ga.  274; 
22  Am.  St.  Rep.  456;  Wyllie  v.  Palmer,  137  N.  Y.  248. 

There  can  be  no  doubt,  under  the  agreement  between  the 
defendant  and  the  Pullman  company,  that  the  principal 
duties  of  plaintiff  pertained  to  the  business  of  his  general 
employer,  the  Pullman  company.  As  to  all  such  duties  he 
was  subject  to  its  exclusive  control  and  direction.  The 
duties  of  the  respective  servants  of  the  two  companies  were 
common  only  in  respect  to  providing  for  the  safety  and  com- 
fort of  the  passengers  of  the  defendant,  or  such  of  them  as 
sought  the  special  accommodation  afforded  by  the  Pullman 
car  company.  As  to  these  matters  the  employees  of  that 
company  in  charge  of  its  cars  were  in  law  the  servants  of 
defendant.  "Their  negligence,  or  the  negligence  of  either 
of  them,  as  to  any  matters  involving  the  safety  or  security  of 
passengers  while  being  conveyed,  was  the  negligence  of  the 
railroad  company":  Pennsylvania  Co.  v.  Roy,  102  U.  S.  457; 
Railroad  Co.  v.  Walrath,  38  Ohio  St.  461;  43  Am.  Rep.  433; 
Thorpe  V.  New  York  etc.  R.  R.  Co.,  76  N.  Y.  402;  32  Am.  Rep. 
325;  Dwindle  v.  Naw  York  etc.  R.  R.  Co.,  120  N.  Y.  122;  17 
Am.  St.  Rep.  611;  Louisville  etc.  R.  R.  Co.  v.  Katzenberger,  16 
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Lea,  380;  57  Am.  Rep.  232;  3  Wood  on  Railroads  (1894),  p. 
1701. 

In  these  cases  it  was  held  that  the  employees  in  charge  of 
Pullman  cars  are  to  be  treated  as  the  servants  of  the  trans- 
portation company  in  all  matters  pertaining  to  the  safety  and 
security  of  the  passenger,  and  such  company  will  be  liable 
for  all  damage  to  passengers  *"  resulting  from  their  negli- 
gence  or  misconduct.  The  relation  of  master  and  servant, 
and  the  liability  of  the  master,  is  placed  upon  the  law  appli- 
cable to  common  carriers,  though  in  direct  contravention  of 
contracts  between  the  two  companies.  The  law  will  not  per- 
mit a  carrier  to  evade  its  duties  by  means  of  a  contract  with 
a  third  party. 

We  do  not  think  the  relationship  of  master  and  servant, 
thus  created  by  law  and  independent  of  contract,  would  nec- 
essarily constitute  the  servants  of  the  two  companies  fellow- 
servants  within  the  rule  respondent  superior,  most  certainly 
not,  in  respect  of  duties  which  were  not  common.  The  in- 
jury resulted  from  the  negligent  management  of  the  train. 
There  was  notliing,  either  in  the  agreement  of  plaintiff  or  in 
the  contract  between  the  defendant  and  the  Pullman  com- 
pany, which  required  him  to  assist  in  running  and  managing 
the  train,  nor  did  his  duties  to  the  Pullman  company  require 
it  of  him.  Plaintiff  and  the  negligent  servants  of  defendant 
did  not  have  a  common  employer,  and  the  duties,  a  neglect 
of  which  caused  the  damage,  were  not  common,  and  under 
neither  the  general  rule  nor  any  exception  to  it  can  they  be 
regarded  as  fellow-servants,  in  the  sense  of  relieving  defend- 
ant of  liability.  Plaintiff  can  only  be  regarded  as  the  serv- 
ant of  the  Pullman  compatiy,  except  in  the  performance  of 
such  duties  as  defendant  had  the  right  to  direct  and  control, 
or  of  such  as  pertained  to  the  safety  and  security  of  passen- 
gers. While  merely  riding  in  the  Pullman  car,  and  looking 
after  the  welfare  of  the  passengers  therein,  he  was  in  no  sense 
a  fellow-servant  of  those  operating  the  engine  and  train. 
There  was  neither  a  common  employer,  a  common  director, 
nor  a  common  service. 

2.  Plaintiff  was  transported  over  defendant's  road  under  a 
contract,  which  was  supported  by  a  sufficient  consideration, 
and  he  was  entitled  to  the  rights  of  ®''®  a  passenger  in  respect 
of  the  careful  running  and  management  of  the  train.  The 
rights  of  plaintiff  and  the  obligations  of  defendant  to  him, 
under  this  contract,  do  not  differ  materially  in  these  respects 
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from  those  which  are  implied  under  contracts  between  a 
transportation  company  and  the  government,  by  which  the 
former  agrees  to  carry  the  agents  which  have  charge  of  the 
mails;  or,  under  contracts  with  express  companies  to  trans- 
port their  agents  who  are  in  charge  of  their  business,  or  with 
shippers  of  livestock  to  carry  the  persons  in  charge  of  the 
stock.  Under  these  contracts  the  persons  carried  are  uni- 
formly held  to  be  entitled  to  the  protection  of  passengers: 
Mellor  V.  Missouri  Pac.  Ry.  Co.,  105  Mo.  460;  Graham  v. 
Pacific  Ry.  Co.,  66  Mo.  536;  Tihhy  v.  Missouri  Pac.  Ry.  Co.^ 
82  Mo.  300;  Carroll  v.  Missouri  Ry.  Co.,  88  Mo.  239;  57  Am. 
Rep.  382;  Hutchinson  on  Carriers,  2d  ed.,  sees.  564,  565; 
Kenney  v.  New  York  Cent.  etc.  R.  R.  Co.,  125  N.  Y.  422. 

The  agreement  of  the  Pullman  company  with  defendant, 
that  its  "  employees  should  be  governed  by,  and  subject  to, 
the  rules  and  regulations"  of  defendant,  does  not  affect  the 
principle  involved,  for  the  reason,  if  for  no  other,  that  the  in- 
jury to  plaintiff  was  not  the  result  of  the  violation  by  him  of 
any  prescribed  rules. 

3.  Iti  is  settled  law  in  this  state  that  a  carrier  cannot,  by 
contract,  stipulate  against  its  own  negligence.  It  is  said: 
"This  rule,  in  its  application  to  the  carriage  of  passengers, 
has  never  been  relaxed":  Tibby  v.  Missouri  Pac.  Ry.  Co.,  82 
Mo.  301,  and  cases  cited;  Carroll  v.  Missouri  Ry.  Co.,  88  Mo. 
239;  57  Am.  Rep.  382. 

4.  We  cannot  say,  as  a  matter  of  law,  that  a  judgment  for 
three  thousand  dollars  for  the  total  loss  of  one  eye  and  the 
impairment  of  the  other,  with  the  necessary  pain  and  suffer- 
ing, loss  of  time,  and  expense  incurred,  is  excessive.  Finding 
no  error  the  judgment  is  affirmed. 

All  concur.  

Railroad  Companies— Negligenck—Passenoer3. — The  Porter  of  a 
Pullman  Palace-cab  ia  the  servant  of  the  railroad  company  of  whos» 
train  such  car  is  a  part  in  all  matters  pertaining  to  his  duties:  Williarm  v, 
Pullman  Palace-car  Co.,  40  La.  Ann.  417;  8  Am.  St.  Rep.  538.  A  railway 
company  which  accepts  and  adopts  a  sleeping-car  belonging  to  a  sleeping-car 
company  as  a  part  of  its  train  is  liable  for  the  safe  carriage  of  passenger* 
traveling  in  such  car,  and  an  action  for  personal  injuries  may  be  main- 
tained against  the  railway  company  as  well  as  the  sleeping-car  company: 
See  monographic  note  to  Pullman  Palace-car  Co.  v.  Lowe,  26  Am.  St.  Rep. 
834,  on  the  obligations  and  liabilities  of  sleeping-car  companies.  A  com- 
pany owning  and  operating  a  sleeping-car  is  still  a  passenger  carrier,  and 
liable  as  such:  Pullman  Palace-car  Co.  v.  Pollock,  69  Tex.  120;  5  Am.  St. 
Kep.  31,  and  note.     And  a  passenger,  in  a  legal  sense,  is  one  who  travels  in 
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some  public  conveyance  by  virtue  of  a  contract,  express  or  implied,  with 
the  carrier,  as  the  payment  of  fare,  or  that  which  is  accepted  as  an  equiva- 
lent therefor:  Bricker  v.  Philadelphia  etc.  R.  B.  Co.,  132  Pa.  St  1;  19  Am. 
St.  Rep.  685. 

A  Carrier  Cannot  Stipulate  Against  Its  Own  Negligence:  See  note 
to  Railroad  v.  Dies,  30  Am.  St.  Rep.  874;  Georgia  R.  R.  etc.  Co.  ▼.  Keener^ 
93  Ga.  808;  44  Am.  St.  Rep.  197,  and  note.  For  the  application  of  the  mla 
with  respect  to  personal  injuries,  see  Missouri  Pac.  Ry.  Co,  T.  Ivy,  71  Tex. 
409;  10  Am.  St  Rep.  768. 

Negligence — Damages — Excessive  Verdict. — For  illustrations  of  ver- 
dicts in  actions  against  railway  companies  for  personal  injuries  on  account 
of  negligence,  which  have  been  held  not  excessive,  see  Virginia  Midland 
Ry.  Co.  V.  White,  84  Va.  498;  10  Am.  St  Rep.  874,  and  note;  Missouri  Pae. 
Ry.  Co.  V.  Jones,  16  Am.  St  Rep.  879;  Standard  Oil  Co.  v.  Tiemey,  92  Ky. 
867;  36  Am.  St  Rep.  595,  and  note. 
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Assignments  for  Benefit  of  Creditors— Preferences. — A  debtor  may 
lawfully  prefer  one  creditor  over  another. 

Assignments  for  Benefit  of  Creditor-s — Prior  Fraudulent  Transfers 
— Duty  to  Attack. — The  duty  to  attack  prior  fraudulent  transfers  of 
an  assignor's  property  primarily  devolves  upon  his  assignee,  who  can- 
not be  supplanted  in  the  performance  of  such  duty,  unless  he  will  nofc 
or  cannot  properly  perform  it. 

Assignments  for  Benefit  of  Creditors — Prior  Fraudulent  Transfers 
— Right  of  Creditors  to  Attack. — If,  after  demand  from  a  creditor 
npon  an  assignee  for  the  benefit  of  creditors  that  the  latter  attack  a 
transfer  made  by  an  assignor,  such  assignee  refuses  to  make  the  attack 
the  creditor  may  then  sue  in  his  own  name  for  the  purpose  of  assail- 
ing and  avoiding  such  transfer. 

Assignments  FOR  Benefit  of  Creditors — Prior  Fraudulent  Transfers 
— Right  of  Creditor  to  Attack. — A  creditor  who  merely  requests 
an  assignee  to  institute  suit  to  set  aside  prior  transfers  made  by  the 
assignor  as  fraudulent,  without  informing  him  of  facts  tending  to  show 
fraud  and  reasonable  ground  for  contest,  does  not,  upon  the  failure  of 
the  assignee  to  act,  thereby  establish  his  neglect  or  refusal,  so  as  to 
entitle  the  creditor  to  institute  suit  in  his  own  name. 

Assignment  for  Benefit  of  Creditors — Prior  Fraudulent  Transfers 
— DuTT  to  Attack. — An  assignee  is  not  bound,  upon  the  request  of  a 
creditor,  to  institute  suit  at  his  own  expense  to  set  aside  prior  transfers 
made  by  his  assignor  as  fraudulent,  and  his  refusal  to  act,  based  oa 
lack  of  funds,  is  not  wrongful  unless  his  excuse  is  false,  or  the  creditor 
has  ofTered,  in  good  faith,  to  supi)ly  funds  or  indemnify  him  against 
loss. 

Assignments  for  Benefit  of  Creditors — Prior  Fraudulent  Transfers 

— DuTT  OF  Assignee  to  Aitack. — An  application  by  creditors  to  an 

assignee  for  their  benefit  to  institute  proceedings  to  set  aside  prior 

transfers  by  the  assignor  as  fraudulent  can  only  be  made  by  creditors 

to  whom  the  assignee  bears  such  relation  as  imposes  upon  him  the  duty 

to  make  such  attack. 

(520) 
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Fkaudxtlent  Conveyances — Right  op  Creditors  to  Attack.  —Creditors 
acquire  a  status  to  challenge  a  transfer  of  property  by  their  debtor  as 
fraudulent,  only  by  having  first  presented  their  claims  to  his  assignee, 
or  by  obtaining  a  judgment  or  other  lieu,  which,  but  for  the  transfer, 
would  afifect  the  property. 

Assignments  fob  Benefit  of  Creditors— Prior  Fraudulent  Transfers 
— Right  of  Assignee  to  Attack, — An  assignee  for  the  benefit  of 
creditors  is  a  trustee  and  entitled  to  attack  a  previous  transfer  of  prop- 
erty, by  his  assignor  in  the  interest  of  the  creditor3,  to  the  extent  nec- 
essary to  satisfy  their  claims. 

Assignments  for  Benefit  of  Creditors— Prior  Fraudulent  Transfers 
— Right  of  Creditor  to  Attack. — Until  a  creditor  has  presented  his 
claim  to  the  assignee  he  has  no  right  to  demand  that  the  latter  insti- 
tute suit  to  set  aside  a  prior  transfer  made  by  the  assignor  as  fraudu- 
lent, and,  until  the  claim  is  so  presented,  the  creditor  has  no  right  to 
institute  such  suit  in  his  own  name  on  the  ground  that  the  assignee 
has  neglected  to  act  upon  such  demand. 

R.  B.  Seymour  and  G.  Collins,  for  the  appellants. 
W.  P.  Douglass,  for  the  respondents. 

'**  Magie,  J.  The  bill  in  this  cause  was  filed  by  Louis 
Ballin  and  others,  partners,  in  behalf  of  themselves  and 
other  creditors  of  Hannah  Morris.  It  was  founded  on  an 
attachment  sued  out  by  them  in  the  Hudson  county  circuit 
against  her  property.  It  averred,  among  other  things,  that 
Hannah  Morris  had,  previous  to  the  attachment,  made  a  bill 
of  sale  of  a  stock  of  goods  in  lier  store  to  Jacob  Kalm.us,  and 
that  he  had  made  three  chattel  mortgages  on  the  goods — one 
to  Aleck  Kantrowitch,  one  to  Leopold  J.  Liberman,  and  one 
to  Charles  Flauk.  It  charged  that  the  bill  of  sale  and  mort- 
gages were  made  without  consideration  and  for  the  purpose 
of  defrauding  the  creditors  of  Hannah  Morris.  The  prayer 
was  that  they  should  be  set  aside  and  the  property  be  sub- 
jected to  the  lien  of  the  attachment  or  sold  for  the  benefit  of 
creditors. 

The  bill  further  showed  that  Hannah  Morris  had  subse- 
quently made  an  assignment  for  the  benefit  of  creditors,  to 
one  Lowy,  ^'^  but  he  was  not  made  a  party.  Kalmus  and 
the  three  mortgagees  were  made  defendants. 

Upon  the  bill  with  affidavits  annexed  being  filed,  an  order 
to  show  cause  was  made,  returnable  December  27,  1892,  and 
a  restraining  order. 

On  December  27, 1892,  another  order  was  made  permitting 
respondents  to  amend  their  bill  by  striking  out  all  the  charges 
respecting  the  attachment  (which  had  then  been  dissolved), 
and  by  adding  a  more  particular  statement  of  the  assign- 
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ment  for  the  benefit  of  creditors;  an  averment  that  the  as- 
signee had  been  requested  to  take  proceedings  to  set  aside 
the  bill  of  sale  and  mortgages  and  that  he  had  refused,  and 
an  additional  prayer  for  a  declaratory  decree  that  the  title  of 
the  goods  passed  under  the  assignment  to  the  assignee.  It 
further  permitted  respondents  to  make  the  assignee  a  party 
defendant,  and  continued  the  order  to  show  cause  to  January 
3,  1893.  It  also  appointed  a  receiver  of  the  goods,  and 
directed  him  to  dispose  of  them  in  the  usual  course  of  busi- 
ness at  retail. 

The  order  to  show  cause  was  brought  to  hearing  on  Jan- 
uary 3,  1893,  upon  the  bill  and  the  annexed  afl&davits  and 
counter-affidavits  and  exhibits.  The  order  was  made  abso- 
lute and  the  receiver  continued. 

On  January  12,  1893,  upon  a  report  of  the  receiver  that  the 
business  was  unprofitable  and  no  insurance  could  be  obtained 
upon  the  stock  of  goods,  an  order  was  made  directing  him  to 
sell  the  stock  as  a  whole. 

Kalmus  has  appealed  from  the  orders  of  December  27, 
1892,  and  of  January  3  and  January  12,  1893. 

Kantrowitch  and  the  other  mortgagees  have  appealed  from 
the  two  last-mentioned  orders. 

All  the  appeals  were  argued  together. 

It  is  first  contended  that,  if  it  be  assumed  that  respond- 
ents had  a  status  to  question  the  transactions  which  the  bill 
sought  to  avoid,  the  allegations  material  to  the  relief  prayed 
for  were  not  so  established  by  the  affidavits  as  to  justify  the 
orders  seizing  the  disputed  property  and  disposing  of  it  by 
the  receiver. 

***  The  propriety  of  these  orders  must  be  determined  upon 
a  consideration  of  the  affidavits  then  before  the  court  below. 

A  review  in  detail  of  the  affidavits  will  serve  no  useful 
purpose,  and  it  will  be  sufficient  to  indicate  the  conclusions 
reached. 

In  respect  to  the  bill  of  sale,  the  charge  is  that  is  was  with- 
out consideration  and  designed  to  defraud  creditors.  As  to 
its  consideration,  unless  the  counter-affidavits  are  rejected  as 
unworthy  of  credit,  for  which  I  can  find  no  reason,  it  clearly 
appeared  that  the  transfer  to  Kalmus  was  for  a  consideration 
of  six  thousand  dollars,  which  was  no  less  effective  because 
it  was  partly  paid  by  a  release  of  Hannah  Morris  from  a  debt 
due  to  him  for  borrowed  money,  and  by  the  assumption  of 
the  payment  of  her  note  which  he  had  indorsed  for  iier  accom- 
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modation,  and  which  was  then  held  by  a  bank  which  had 
discounted  it,  and  partly  by  his  undertaking  to  assume  debts 
which  she  owed  to  Kantrowitch,  Liberman,  and  Flauk  for 
borrowed  money,  and  to  pay  her  note,  wl)ich  Kantrowitch 
had  indorsed  for  her  accommodation,  and  which  was  also 
held  by  a  bank  which  had  discounted  it.  Nor  do  the  affida- 
vits show  any  such  inadequacy  of  consideration  as  to  justify 
an  inference  of  fraud.  Nor  can  there  be  discovered  there- 
from any  ground  for  holding  that  the  transfer  was  made  to 
hinder,  delay,  or  defraud  creditors  within  the  prohibition  of 
our  statute.  If  the  affidavits  justify  an  inference  tliat  Han- 
nah Morris  made  the  transfer  with  that  intent  it  will  not  be 
sufficient  to  sustain  this  allegation  of  the  bill.  It  must  also 
appear  that  Kalmus  participated  in  the  fraudulent  intent  or 
knew  at  the  time  of  facts  and  circumstances  from  which  such 
intent  was  a  natural  and  legal  inference:  Tantum  v.  Greeny 
21  N.  J.  Eq.  364.  It  is  true  that  the  effect  of  the  transfer  is 
to  prefer  creditors,  but,  in  the  absence  of  the  restrictions  of 
bankrupt  or  insolvent  laws,  debtors  may  prefer  creditors  and 
the  latter  may  accept  preferences  without  fraud. 

In  respect  to  Kalmus,  the  orders  of  January  3d  and  12th 
were  made  without  sufficient  proof,  and  should  be  reversed. 

As  to  the  chattel  mortgages,  appellants'  case  is  still  stronger. 
The  affidavits  annexed  to  the  bill  showed  no  fact  from  which 
any  inference  that  they  were  without  consideration  or  made 
to  ***  defraud  creditors  could  be  drawn.  The  counter-affi- 
davits establish  that  they  were  given  by  Kalmus  to  secure 
his  notes  made  in  pursuance  of  his  agreement  with  Hannah 
Morris,  and  substituted  for  her  obligations  held  by  the  mort- 
gagees. The  consideration  of  the  mortgages  was  thus  estab- 
lished, and  there  was  nothing  to  justify  even  a  suspicion  that 
the  mortgagees  conspired  to  defraud  the  other  creditors  of 
their  debtor. 

Upon  their  appeal  there  should  be  a  reversal  of  the  same 
orders. 

It  is  next  contended  that  respondents  had  no  status  to 
maintain  this  action  and  file  the  amended  bill.  This  con- 
tention is  applicable  to  the  orders  already  considered,  but 
particularly  to  the  order  of  December  27th,  which  permitted 
the  amendment. 

By  such  amendment  the  whole  scope  and  purpose  of  the 
bill  was  altered.  From  a  bill  to  enforce  the  lien  of  an  attach- 
ment, interfered  with  by  alleged  fraudulent  transfers,  it  be- 
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came  a  bill  by  particular  creditors  to  establish  the  rights  of 
an  assignee  for  the  benefit  of  creditors  upon  such  property  as 
against  such  transfers. 

It  was  conceded  in  argument  that  the  duty  to  attack  fraud- 
ulent transfers  of  the  assignor's  property  primarily  devolves 
on  the  assignee.  In  general  he  cannot  be  supplanted  in  the 
performance  of  that  duty  unless  it  is  one  which,  from  the  cir- 
cumstances, he  cannot  properly  perform  or  which  he  will  not 
perform.  If  there  are  no  circumstances  showing  disability  or 
intention  not  to  discharge  his  duty  the  proper  course  is  for  a 
creditor  to  whom  he  owes  the  duty  to  give  him  notice  to  per- 
form it.  Then,  if  he  refuses  or  neglects  to  do  so,  the  creditor 
may  become  an  actor  in  a  suit  for  the  relief  he  thinks  should 
be  afforded:  Le  Gendre  v.  Goodridge,  46  N.  J.  Eq.  419;  Davis 
V.  White,  49  N.  J.  Eq.  567;    White  v.  Davis,  48  N.  J.  Eq.  22. 

There  was  nothing  in  the  bill  or  affidavits  to  indicate  that 
Lowy,  the  assignee,  was  disabled  from  attacking  the  transac- 
tions which  the  bill  seeks  to  avoid.  All  that  was  before  the 
court  to  indicate  his  refusal  or  neglect  to  perform  a  duty  in 
that  regard  is  contained  in  an  affidavit  of  the  solicitor.  He 
testifies  that,  on  a  day  not  specified,  he  applied  to  the  assignee 
to  take  proceedings  **'  to  have  the  bill  of  sale  and  mortgages 
set  aside  as  fraudulent,  and  that  the  assignee  refused  to  com- 
ply with  his  request,  alleging,  as  an  excuse,  lack  of  funds  to 
make  such  a  contest. 

This  affidavit  does  not  establish  neglect  or  refusal  on  the 
part  of  the  assignee.  In  the  first  place  it  does  not  appear 
that  he  knew  or  was  informed  of  any  facts  tending  to  show 
that  the  bill  of  sale  and  mortgages  were  fraudulent,  or  that 
there  was  reasonable  ground  for  a  contest  respecting  them. 
It  cannot  be  said  tiiat  he  neglected  a  duty  of  wliich  he  is 
not  shown  to  have  been  aware.  In  the  next  place  the 
assignee  was  not  bound  to  enter  on  such  a  contest  at  his  own 
expense.  He  based  his  refusal  on  that  ground,  and  such 
refusal  was  not  wrongful,  unless  it  is  made  to  appe.ir  tliat 
his  excuse  was  false,  or  that  the  creditor  who  applied  to  him 
offered  in  good  faith  to  supply  the  necessary  funds,  or  to 
indemnify  him  against  loss. 

It  is  furtlier  contended  that  an  application  to  an  assignee 
in  a  case  of  this  sort  can  only  be  made  by  creditors  to  whom 
he  bears  a  relation  which  imposes  upon  him  a  duty  in  respect 
to  them,  and  that  respondents  are  not  such  creditors. 

This  contention  is  applicable  to  all  the  orders,  for  it  in- 
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volves  the  right  of  respondents  to  intervene  in  case  of  his 
refusing  their  request,  and  to  maintain  such  a  bill. 

The  bill  does  not  show  that  respondents  had  obtained 
judgment  against  Hannah  Morris  upon  their  claims,  or  that 
they  had  presented  their  claims  to  the  assignee  under  oath 
or  affirmation,  as  required  by  section  3  of  the  Assignment 
Act:  Revision,  37.  It  was  conceded  in  argument  that,  when 
amended,  the  bill  was  one  filed  by  general  creditors,  whose 
claims  had  not  been  ascertained  and  fixed  by  judgment,  and 
had  not  been  presented  to  the  assignee,  so  as  to  entitle  the 
claimants  to  share  in  the  assets  of  the  debtor  when  dis- 
tributed by  the  assignee,  and  it  is  in  the  capacity  of  general 
creditors  that  respondents  claim  the  right  to  compel  the 
assignee  to  attack  the  alleged  fraudulent  transfers,  and,  upon 
his  refusal,  to  attack  them  themselves. 

The  general  rule  settled  in  this  state  is  that  creditors  only 
acquire  a  status  to  challenge  a  fraudulent  transfer  of  prop- 
erty by  their  debtor  by  having  first  obtained  a  judgment  or 
other  lien  ***  which,  but  for  the  transfer,  would  affect  the 
property.  Debts  which  are  made  liens  by  statute  confer 
such  status  upon  the  creditor:  Huston  v.  Castner,  31  N.  J. 
Eq.  697;  Graham  Button  Co.  v.  Spielman,  50  N.  J.  Eq.  120, 
796.  Respondents  do  not  fall  within  this  rule,  and  their 
right  to  maintain  this  action  arises,  if  it  exists  at  all,  from 
the  fact  that  their  debtor  has  made  the  assignment  fVir  the 
benefit  of  creditors. 

The  right  of  an  assignee  for  the  benefit  of  creditors  to 
attack  a  previous  fraudulent  transfer  of  property  by  his 
assignor  was  first  discussed  in  this  state  in  the  supreme 
court,  and,  although  the  question  was  not  necessarily  pre- 
sented, Mr.  Justice  Potts  indicated  his  opinion  to  be  that 
such  an  assignee  could  attack  such  fraudulent  transfers, 
and,  because  he  was  trustee  for  creditors,  they  could  compel 
him  to  do  so:  Garretson  v.  Brown,  26  N.  J.  L.  425. 

The  question  arose  afterward  in  the  court  of  chancery,  and 
Chancellor  Zabriskie  held  that  an  assignee  could  not  attack 
the  fraudulent  transfers  of  his  assignor,  on  the  ground  that 
the  latter  could  not  impeach  the  fraudulent  transactions  in 
which  he  took  part,  and  was  incapable  of  giving  authority 
to  another  to  do  so:  Van  Keuren  v.  McLaughlin,  21  N.  J.  Eq. 
163.  This  case  was  followed  by  Vice-Chancellor  Van  Fleet 
in  Pilhhury  v.  Kingon,  31  N.  J.  Eq.  619. 

The  last-named  case  was  brought  to  this  court  by  appeal. 
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The  case  was  one  of  a  conveyance  of  lands  by  a  debtor  ia 
fraud  of  creditors — an  assignment  for  the  benefit  of  creditors, 
under  which  creditors  had  presented  their  claims,  and  the 
property  in  the  hands  of  the  assignee  was  insufficient  to  pay 
such  claims  in  full.  The  bill  was  filed  by  the  assignee  for 
the  purpose  of  setting  aside  the  fraudulent  conveyance.  The 
right  of  the  assignee  to  attack  the  fraudulent  transfer  of 
property  by  his  assignor  was  thus  in  question,  and  it  was 
settled  that  he  had  such  right.  Tiiis  was  put  on  the  ground 
that,  although  the  assignee  was  the  grantee  of  one  of  the 
fraud-doers,  yet  he  was  to  be  regarded  as  the  representative 
of  creditors  so  far  as  to  enable  him  to  institute  proceedings 
to  set  aside  such  a  conveyance  when  the  property  *•*  affected 
thereby  is  needed  to  satisfy  creditors.  The  assignment  was 
declared  to  create,  ipso  facto,  a  trust  for  the  benefit  of  cred- 
itors. But  it  was  also  held  that  the  fraudulent  transaction 
would  only  be  set  aside  so  far  as  was  necessary  to  satisfy  the 
demands  of  creditors:  Pillsbury  v.  Kingon,  33  N.  J.  Eq.  287; 
36  Am.  Rep.  556. 

Upon  the  doctrine  thus  settled,  Lowy,  the  assignee  in  the 
case  before  us,  became  a  trustee  for  the  benefit  of  creditors 
and  entitled  to  attack  fraudulent  transfers  of  property  in  the 
interest  of  creditors,  and  to  the  extent  necessary  to  satisfy 
their  claims.  But  obviously  he  owed  a  duty  in  this  regard 
only  to  the  creditors  with  whom  the  trust  relation  was  estab- 
lished. He  is,  no  doubt,  trustee  for  all  creditors  who  may, 
within  the  prescribed  time  and  in  the  required  mode,  present 
their  claims,  which  thus  become,  prima  facie,  ascertained  and 
fixed.  But  until  a  creditor  presents  his  claim  he  is  a  stran- 
ger to  the  assignee,  and  cannot  impose  on  him  the  burden  of 
a  trust  in  his  favor.  When  a  creditor  presents  his  claim  the 
trust  relation  with  the  assignee  comes  into  existence.  The 
assignee  owes  to  such  a  creditor  a  duty  to  attack,  on  proper 
request,  fraudulent  transfers  of  property  necessary  to  satisfy 
such  claims.  Upon  the  neglect  or  refusal  of  the  assignee  to 
comply  with  such  a  request,  such  a  creditor  acquires  a  status 
to  act  in  the  assignee's  stead. 

This  conclusion  is  not,  as  argued,  in  conflict  with  previous 
decisions.  In  Hays  v.  Doane,  11  N.  J.  Eq.  84,  the  bill  was 
filed  by  a  judgment  creditor  to  set  aside  a  fraudulent  assign- 
ment for  the  benefit  of  creditors  and  fraudulent  transactions 
by  the  assignees.  The  creditor  had  not  presented  his  claiba 
to  the  assignees.     The  relief  finally  granted  was  confined  to 
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property  which  the  assignees  had  improperly  transferred,  and 
the  complainant's  right  to  such  relief  was  sustained,  not  as 
a  general  creditor,  but  as  a  creditor  who  had  ascertained  and 
fixed  his  debt  by  a  judgment  which  would  entitle  him  to  any 
surplus  after  creditors  who  had  presented  their  claims  were 
satisfied. 

In  Davis  v.  White,  49  N.  J.  Eq.  567,  the  bill  was  also  filed 
by  a  judgment  creditor,  and  its  purpose  was  to  set  aside 
various  transfers  of  property,  and  also  an  assignment  for  the 
benefit  of  creditors  made  by  the  debtor  in  fraud  of  creditors. 
**®  The  defendants  demurred  to  the  bill,  and  thereby  ad- 
mitted the  fraudulent  character  of  the  transactions.  This 
court,  in  affirming  the  decree  overruling  tlie  demurrer,  ap- 
proved the  course  which  Vice-Chancellor  Van  Fleet  had  indi- 
cated as  proper  to  be  taken,  which  was,  not  to  set  aside  the 
assignment,  though  admitted  to  be  fraudulent  as  to  the  com- 
plainant, but  this  approval  was  expressly  put  on  the  ground 
that  the  assignment  ought  to  be  preserved  for  the  purpose  of 
administering  the  equities  of  all  the  creditors. 

The  result  is  that  respondents  were  not  in  a  relation  of 
trust  with  the  assignee  and  not  entitled  to  require  him  to 
attack  the  transactions  set  out  in  the  bill.  Respondents 
had,  therefore,  no  status  to  attack  the  transactions. 

All  the  orders  must,  therefore,  be  reversed. 

Assignment  for  thk  Benefit  of  Creditors — Preferences. — A  debtor 
in  failing  circumstances  may  prefer  one  creditor  to  another  by  giving  him 
adequate  security  for  his  debt,  to  the  exclusion  of  others:  Sabin  v.  Columbia 
Fuel  Co.,  25  Or.  15;  42  Am.  St.  Rep.  756,  and  note. 

Assignment  fob  the  Benefit  of  Creditors — Setting  Aside  Fraudu- 
lent Conveyance  by  Assignee. — An  assignee  for  the  benefit  of  creditors 
may  set  aside  a  prior  fraudulent  transfer  by  his  assignor:  PUlsbury  v.  Kin- 
gon,  33  N.  J.  Eq.  287;  36  Am.  Rep,  556,  and  note,  with  the  cases  collected. 
An  assignee  may  attack  the  validity  of  a  judgment  by  confession  of  the 
assignor:  Nichols  v.  Kribs,  10  Wis.  76;  76  Am.  Dec.  294.  An  assignment 
for  the  benefit  of  creditors  is  not  vitiated  by  a  fraudulent  conveyance  made 
by  the  assignor  in  contemplation  of  the  assignment,  or  at  the  time  it  was 
made.  Such  conveyance  may  be  set  aside  by  the  assignee  or  by  a  creditor: 
Moody  V.  Carroll,  71  Tex.  143;  10  Am.  St.  Rep.  734,  Under  the  Minnesota 
statute  relating  to  assignments  for  the  benefit  of  creditors  an  assignee  may 
avoid  tranfers  and  chattel  mortgages  of  the  assignor  which  the  latter'* 
creditors  could  avoid:  Merrill  v.  Sessler,  37  Minn.  82;  5  Am.  St.  Rep.  822. 
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BULLOOK    V,    BULLOOK, 

[62  Nrw  Jersey  Equity,  661.] 

JoDGMBNTS— ExTRATERKiTORiAL  EFFECT  IN  Rem.— The  courts  of  One  stata 
have  no  jurisdiction  to  affect  by  decree  or  judgment  the  status  of  land* 
lying  within  another  state. 

Judgments — Extraterrxiorial  Effect  in  Rem. — The  conrts  of  the  «Uu» 
of  land  are  not  bound  by  the  judgment  of  a  court  of  another  state 
affecting  such  land  in  an  action  in  which  the  jurisdiction  is  in  'personam 
only. 

Judgments — Extraterritorial  Effect. — An  order  of  a  court  of  another 
state,  made  subsequent  to  decree  of  divorce  rendered  therein,  directing 
and  requiring  the  defendant  to  execute  a  mortgage  on  laud  in  another 
state  to  secure  the  payment  of  alimony,  is  not  conclusive  upon  the 
courts  of  the  latter  state  and  cannot  be  enforced  therein,  but  may  be 
enforced  by  the  court  rendering  it,  so  long  as  defendant  is  within  its 
jurisdiction,  and,  when  so  enforced,  is  effective  in  the  gUus  rei. 

Judgments  of  Sister  States— Effect  of  in  Other  States.— The  pro- 
visions of  the  federal  constitution  requiring  full  faith  and  credit  to  be 
giv  en  in  each  state  to  the  judicial  proceedings  of  sister  states  are  con- 
fined to  such  judicial  determinations  as  possess  the  quality  of  judg* 
ments,  and  do  not  extend  to  proceedings  in  the  nature  of  execution,  or 
to  orders  merely  ancillary  to  some  special  form  of  relief. 

E.  Q.  Keashey,  for  the  appellant. 

J.  Buchanan,  for  the  respondents. 

*®'  Magte,  J.  The  appellant  in  this  cause  was  the  com- 
plainant below.  Her  bill  of  complaint  stated  the  following 
facts,  viz.,  that  she  had  commenced  an  action  in  the  supreme 
court  of  the  state  of  New  York,  which  court  had  "jurisdiction 
in  the  case,"  against  respondent,  her  former  husband,  for  the 
purpose  of  dissolving  the  marriage  previously  entered  into  by 
them;  that  respondent  was  personally  served  with  process 
and  duly  appeared  in  said  action;  that  such  proceedings 
were  had  thereon  that  a  judgment  was  rendered  in  her  favor, 
whereby  it  was  adjudged  that  said  marriage  should  be  dis- 
solved; that  respondent  should  pay  to  her,  as  alimony,  one 
hundred  dollars  on  the  first  day  of  each  month,  commencing 
June  1,  1892,  and  should  execute  a  mortgage  as  security  for 
such  payments,  upon  lands  in  the  state  of  New  Jersey,  of 
Buch  form  and  containing  such  provisions  as  the  court  should 
subsequently  direct  and  approve;  that  said  court,  by  a  sub- 
sequent order,  directed  respondent  to  execute,  acknowledge, 
and  deliver  to  appellant  a  mortgage  of  a  specified  form  and 
containing  specified  provisions,  upon  lands  in  this  state  which 
were  particularly  described  in  the  order;  that  respondent  had 
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failed  and  refused  to  execute  and  deliver  the  mortgage  as 
directed,  and  made  various  mortgages  and  conveyances  of 
said  lands  without  consideration  and  with  the  fraudulent 
purpose  of  defeating  appellant's  rights. 

**'  It  was  charged  in  the  bill  that  appellant,  by  virtue  of 
the  decree  and  order  of  the  New  York  court,  acquired  an 
equitable  lien  on  said  lands  prior  to  the  lien  and  interest  of 
the  mortgagees  and  grantees  of  respondent,  and  an  equitable 
right  to  a  mortgage  on  said  lands  in  accordance  with  the 
decree  and  order. 

Upon  these  statements  and  charges  the  prayers  of  the  bill 
were  for  answer  and  discovery,  for  a  decree  setting  aside  the 
mortgages  and  conveyances  of  respondent,  and  that  he  be 
"  decreed,  pursuant  to  the  said  decree  and  order  of  the  New 
York  supreme  court,  to  execute  and  deliver"  to  her  "the 
mortgage  on  said  premises  therein  directed  to  be  made  and 
delivered,  according  to  the  form  therein  provided."  There 
was  a  general  prayer  for  relief. 

Respondent  moved  the  court  of  chancery  to  dismiss  the 
bill  pursuant  to  the  practice  established  by  rule  215  of  that 
court,  upon  the  ground  that  the  bill  exhibited  no  equity  en- 
titling appellant  to  the  relief  she  prayed  for.  The  notice  of 
the  motion  specifically  set  forth  the  grounds  of  objection. 

The  motion  was  heard  by  Vice-Chancellor  Bird,  and  upon 
his  advice  a  decree  was  made  dismissing  the  bill.  The  opin- 
ion of  the  vice-chancellor  is  reported  in  51  N.  J.  Eq.  444, 
From  this  decree  appellant  has  prosecuted  the  appeal  which 
is  now  to  be  decided. 

A  motion  to  dismiss  a  bill  under  chancery  rule  215  is  a 
substitute  for  a  demurrer.  The  rule  was  designed  to  furnish 
a  speedy  mode  of  bringing  to  adjudication  questions  which, 
before  its  adoption,  could  only  be  raised  by  demurrer.  Obvi- 
ously, all  facts  stated  in  the  bill  which  are  relevant  and  well 
pleaded  must  be  deemed  to  be  admitted  to  be  true  upon  such 
motion  as  upon  a  demurrer,  of  which  it  is  the  substitute. 

Looking  at  the  bill  to  discover  what  facts  must  have  been 
taken  to  be  true  upon  the  hearing  of  the  motion  to  dismiss 
I  find  difficulty  in  determining  how  extensive  a  jurisdiction 
is  thereby  asserted  to  have  inhered  in  the  supreme  court  of 
New  York.  It  is  expressly  stated  that  the  action  commenced 
in  that  court  was  for  the  purpose  of  dissolving  the  marriage 
of  the  parties,  and  there  is  a  conjoined  statement  that  the 
court  had  '***  jurisdiction  of  the  case.  From  these  state- 
Am.  St.  Rkp.,  Vol,  XLYJ.  — a4 
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ments  it  was  obviously  to  be  assumed  that  the  court  in 
question  had  jurisdiction  to  decree  a  divorce  and  annul  a 
marriage. 

But  is  it  to  be  inferred — for  there  is  no  express  averment 
of  it — that  the  same  court  possessed  jurisdiction  to  fix  the 
amount  and  require  payment  of  alimony,  and  especially  to 
require  a  defendant  to  secure  the  payment  of  alimony  by  a 
charge  upon  lands  lying  beyond  the  territorial  jurisdiction  of 
the  court  ?  Alimony  is,  in  general,  an  incident  of  divorce. 
It  may  be  justifiable  to  infer  that  a  court  empowered  to  dis- 
solve the  bonds  of  matrimony  would  also  be  clothed  with 
authority  to  determine  on  the  amount  of  alimony,  and  1o 
render  judgment  therefor.  But  how,  without  some  further 
averment,  is  an  inference  to  be  drawn  that  the  same  court 
was  authorized  to  require  security  for  the  payment  of  ali- 
mony to  be  given  by  the  mortgage  of  lands  and  of  lands  be- 
yond its  jurisdiction  ? 

If,  however,  the  bill  is  defective  in  the  respect  suggested, 
the  defect  was  not  included  in  the  causes  set  out  in  the  notice 
of  the  motion  to  dismiss,  and  no  objection  upon  that  ground 
was  made  in  the  court  below  or  here.  From  this,  I  think,  we 
must  deem  it  to  have  been  conceded  that  the  bill  properly 
averred  the  jurisdiction  of  the  supreme  court  of  New  York  to 
make  the  decree  and  order  mentioned  in  the  bill,  and  copies 
of  which  were  annexed  to  and  made  a  part  thereof. 

The  decree,  in  this  respect,  ordered  respondent  to  pay  to 
appellant  the  alimony,  from  time  to  time,  during  her  natural 
life,  and  to  execute  and  deliver  to  her  a  mortgage  on  his  real 
estate,  and  particularly  that  located  in  the  state  of  New  Jer- 
sey, to  secure  such  payments.  The  order  simply  required 
respondent  to  perform  the  decree  by  executing,  acknowledg- 
ing, and  delivering  to  appellant  a  mortgage  on  particular 
lands  in  New  Jersey,  of  a  form  shown  in  a  schedule  annexed 
to  the  order.  The  order  and  requirement  of  the  court  was 
therefore  directed  in  personam,  and  there  was  no  attempt  to 
adjudicate  or  enforce  an  adjudication  in  rem. 

It  is  scarcely  necessary  to  observe  that  a  court  of  New  York 
could  not  have  been  empowered  to  afifect  by  its  decree  or  judg- 
ment *®*  lands  lying  within  another  state.  For  no  principle 
is  more  fundamental  or  thoroughly  settled  than  that  the  local 
sovereignty,  by  itself  or  its  judicial  agencies,  can  alone  adju- 
dicate upon  and  determine  the  status  of  lands  and  immovable 
property  within  its  borders,  including  their  title  and  its  inci- 
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dents  and  the  mode  in  which  they  may  be  charged  or  con- 
veyed. Neither  the  laws  of  another  sovereignty  nor  the 
judicial  proceedings,  decrees,  and  judgments  of  its  courts 
can  in  the  least  degree  affect  such  land  and  immovable 
property:  Story's  Conflict  of  Laws,  sees.  543,  591.  The  con- 
cession as  to  the  jurisdiction  of  the  supreme  court  of  New 
York  in  this  case  must  therefore  be  deemed  to  be  limited  to 
a  jurisdiction  to  proceed  in  personam,  and  not  to  extend  to  ft 
determination,  adjudication,  or  decree  in  rem. 

The  jurisdiction  thus  conceded  to  the  supreme  court  of 
New  York  is  exactly  analogous  to  the  jurisdiction  which, 
since  the  decision  of  Penn  v.  Lord  Baltimore,  1  Ves.  444, 
has  been  universally  recognized  as  inherent  in  courts  ad- 
ministering equity.  This  recognized  jurisdiction  extends  to 
making  decrees  in  cases  of  equitable  cognizance,  such  as 
fraud,  trust,  and  specific  performance  against  persons  brought 
into  those  courts,  notwithstanding  such  decrees  incidentally 
affect  lands  beyond  the  court's  jurisdiction.  But  the  ex- 
ercise of  this  jurisdiction  has  been  supported  solely  on  the 
ground  that  it  operated  in  personam  only,  and  did  not 
extend  to  the  utterance  of  decrees  in  rem.  In  the  leading 
American  case  Chief  Justice  Marshall  declared  that  the 
question  was  whether  the  question  presented  was  an  unmixed 
question  of  title,  or  a  case  of  fraud,  trust,  or  contract:  Massie 
V.  Watts,  6  Cranch,  148.  If  relief  cannot  be  effectively  given 
by  the  decree  in  personam  such  courts  will  not  retain  the 
bill:  Morris  v.  Remington,  Parsons'  Equity,  387;  Lindley  v. 
O'Reilly,  50  N.  J.  L.  686;  7  Am.  St.  Rep.  802.  Nor  will  the 
power  be  exerted  in  personam  to  compel  an  act  affecting  lands 
in  another  jurisdiction  of  doubtful  legality:  Blount  v.  Blount, 
1  Hawks,  865.  The  power  of  such  courts  to  make  effective 
such  decrees  is  limited  to  their  process  operating  upon  the 
party,  such  as  sequestration  of  property  within  jurisdiction, 
attachment  for  contempt,  and  the  like;  it  will  not  extend  to 
validating  a  conveyance  of  the  foreign  lands  made  by  its 
***  master  or  commissioner,  in  default  of  the  performance  of 
the  decree  by  the  party:  Watts  v.  Waddle,  6  Pet.  390;  Bum^ 
ley  V.  Stevenson,  24  Ohio  St.  474;  15  Am.  Rep.  621.  When,  by 
the  process  of  the  court  acting  upon  the  party,  obedience  to 
the  decree  is  enforced  as  by  the  conveyance,  it  is  the  convey- 
ance, not  the  decree,  that  affects  the  lands  in  the  foreign 
jurisdiction:  Davis  v.  Headley,  22  N.  J.  Eq.  115. 

The  long  line  of  cases  illustrating  this  doctrine  and  its 


532  Bullock  d.  Bullock.  [New  Jersey, 

limitations  is  collected  in  22  American  and  English  Encyclo- 
paedia of  Law,  918.  Nowhere  has  the  doctrine  been  more 
clearly  stated  than  in  our  own  courts:  Wood  v.  Warner,  15 
N.  J.  Eq.  81;  Davis  v.  Headley,  22  N.  J.  Eq.  115;  Pottery. 
Hollister,  45  N.  J.  Eq.  508;  46  N.  J.  Eq.  609;  Lindley  v. 
O'Keilly,  50  N.  J.  L.  636;  7  Am.  St.  Rep.  802. 

In  my  judgment  it  does  not  admit  of  doubt  that  the  juris- 
diction of  the  supreme  court  of  New  York,  if  properly  averred 
in  the  bill,  was  a  jurisdiction  to  make  a  decree  as  to  alimony, 
and  its  being  secured  by  mortgage  on  lands  in  New  Jersey 
only  in  personam,  and  to  enforce  it  by  any  process  against 
respondent  which  is  proper  in  that  state.  Nor  was  the  decree 
which  was  pronounced  by  that  court  capable  of  any  other 
construction  than  one  which  shows  it  to  have  been  within 
such  conceded  jurisdiction. 

From  these  considerations  I  deem  it  evident  that  the  theory 
of  this  bill  that,  by  virtue  of  the  decree  and  order  of  the  su- 
preme court  of  New  York,  appellant  acquired  an  equitable 
lien  on  lands  in  New  Jersey  and  a  right  to  have  such  lands 
disposed  in  a  certain  manner  cannot  be  sustained  without  a 
disastrous  violation  of  fundamental  principles.  The  decree 
and  order  of  that  court  does  not  pretend  to  have  any  such 
purpose  or  effect,  nor  could  that  court  be  empowered  to 
make  a  decree  having  such  an  effect. 

But  it  is  ingeniously  contended  in  this  court  that  the  de- 
cree and  order  of  the  supreme  court  of  New  York  imposed 
upon  respondent  a  personal  obligation  to  do  what  that  decree 
and  order  had  directed  him  to  do,  and  that  a  court  of  equity 
in  New  Jersey  ought  to  compel  him  to  perform  that  obliga- 
tion as  it  would  compel  him  to  perform  his  contract  to  con- 
vey or  mortgage  ^®''  lands  in  its  jurisdiction.  Moreover  it  is 
contended  that  the  provisions  of  section  1  of  article  4  of  the 
constitution  of  the  United  States,  requiring  full  faith  and 
credit  to  be  given  in  each  state  to  the  records  and  judicial 
proceedings  of  every  other  state,  impart  to  this  decree  and 
order  a  conclusive  force  with  respect  to  the  mortgage  directed 
to  be  given  on  lands  here  which  compels  our  courts  to  enforce 
it  by  decrees  in  conformity  therewith. 

Doubtless  the  judgment  of  the  New  York  court  must  be 
accorded  in  our  courts  a  conclusive  effect  in  certain  respects. 
Thus  it  has  conclusively  determined  the  status  of  the  parties 
to  that  action,  and  that  the  marital  relation  previously  exist- 
ing between  them  has  been  absolutely  dissolved.     If,  by  the 
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direction  to  pay  alimony,  an  indebtedness  arises  from  time  to 
time  as  such  payments  become  due,  an  action  at  law  would 
lie  thereon  and  the  decree  would  furnish  conclusive  evidence 
of  such  indebtedness. 

But  the  question,  upon  the  solution  of  which  this  case  must 
turn,  is  whether  the  courts  of  New  Jersey  must  give  conclu- 
eive  eflfect  to  the  decree  or  judgment  of  the  courts  of  New 
York  made  in  a  case  where  they  had  acquired  jurisdiction  of 
the  parties  but  affecting  lands  situated  here,  and  disposing  of 
the  title  thereto  in  whole  or  in  part.  If  this  question  is  to 
be  answered  in  the  affirmative  it  seems  evident  that  we  accord 
jurisdiction  over  lands  in  New  Jersey  to  the  courts  of  other 
states,  and,  as  was  said  by  Chancellor  Zabriskie,  in  Davis  v. 
Headley,  22  N.  J.  Eq.  115,  "leave  to  the  courts  of  this  state 
only  the  ministerial  duty  of  executing  their  decrees."  For 
the  doctrine  that  jurisdiction  respecting  lands  in  a  foreign 
state  is  not  in  rem  but  only  in  personam  is  bereft  of  all  prac- 
tical force  if  the  decree  in  personam  is  concluiive  and  must 
be  enforced  by  the  courts  of  the  situs. 

If  such  is  the  effect  which  must  be  given  to  the  judgments 
and  decrees  of  the  courts  of  a  sister  state  respecting  lands 
situated  here  it  is  extraordinary  that  no  trace  of  the  doctrine 
can  be  found  in  text-books  or  in  adjudicated  decisions.  My 
researches  have  not  disclosed  any  support  of  the  doctrine  by 
any  text-writer  of  repute  or  by  any  decision  in  point.  The 
very  industrious  *®®  counsel  who  maintained  this  view  in 
argument  has  produced  no  authority  which,  in  my  judgment, 
sustains  his  position. 

In  Elizahethtown  Savings  Institution  v.  Gerher,  35  N.  J.  Eq. 
153,  the  question  was  as  to  the  effect  to  be  attributed  by  our 
courts  to  an  order  of  a  court  of  New  York  directing  a  New 
Jersey  corporation  to  pay  money  due  from  it  to  one  Ahern,  in 
part  satisfaction  of  a  judgment  which  the  savings  institution 
had  recovered  against  Ahern  in  New  York.  The  decision  of 
this  court  went  upon  the  ground  that  the  New  York  court 
had  not  acquired  jurisdiction  of  the  New  Jersey  corporation, 
which  had  been  ordered  to  pay,  and  that  its  order  was  conse- 
quently void.  What  was  said  by  the  learned  chief  justice 
who  wrote  the  opinion  respecting  the  power  of  our  court  of 
ohancery  to  enforce  a  right  to  money  under  such  an  order 
was  unnecessary  to  the  decision,  but  can  doubtless  be  sup- 
ported, because  the  New  York  order  was  for  the  payment  of 
money  raising  an  indebtedness,  which  in  that  case  required 
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to  be  enforced  in  the  court  of  chancery,  as  the  debt  which 
was  the  subject  of  the  order  had  then  been  paid  into  that 
court  But  the  effect  of  a  foreign  judgment  or  decree  as  to 
money  in  another  state  must  differ  from  the  effect  of  such  a 
judgment  and  decree  as  to  lands  in  another  state. 

Cheever  v.  WihoUf  9  Wall.  108,  presents  a  closer  parallel  to 
the  case  in  hand.  In  that  case  a  divorce  court  in  Indiana  made 
an  order  that  one  of  the  parties  to  an  action  for  divorce  should 
pay  to  the  other  party  a  certain  proportion  of  the  rents  to 
accrue  from  real  estate  situated  in  the  District  of  Columbia, 
and  should  execute  to  him  a  sufficient  power  to  collect  such 
rents.  She  executed  the  power  as  prescribed,  and  the  ques- 
tion before  the  court  was  what  interest  in  the  rents  passed 
thereby.  Mr.  Justice  Swayne,  delivering  the  opinion  of  the 
court,  incidentally  said  that  the  order  "  could  have  been  en- 
forced in  the  situs  rei  by  proper  proceedings  conducted  there 
for  that  purpose."  But  this  statement  is  not  supported  by 
the  casea  cited,  and  was  unnecessary  to  the  decision,  as  the 
learned  judge  immediately  pointed  out  by  showing  that  the 
party  had  executed  an  assignment  wliich  vested  in  the  other 
party  the  interest  in  the  rents  which  *®*  she  had  been  ordered 
to  convey.  The  whole  question  was  as  to  the  effect  of  that 
assignment. 

The  contention  that  such  an  order  requiring  lands  in  New 
Jersey  to  be  charged  as  alimony  created  a  personal  obligation 
on  respondent  is,  ki  my  judgment,  without  force.  It  is  a 
misuse  of  terms  to  call  the  burden  thereby  imposed  on  re- 
spondent a  personal  obligation.  At  most,  the  decree  and 
order  imposed  a  duty  on  him,  which  duty  he  owed  to  the  court 
making  them.  That  court  can  enforce  the  duty  by  its  pro- 
cess, but  our  courts  cannot  be  required  to  issue  such  process 
•r  to  make  our  decrees  operate  as  process.  Moreover,  the 
substantial  part  of  the  decree  is  comprised  in  the  dissolution 
of  the  marriage  and  the  direction  to  pay  alimony.  The 
charge  of  the  alimony  upon  lands  is  rather  in  the  nature  of 
process  to  enforce  the  substantial  decretal  order  for  alimony. 

The  establishment  of  the  contrary  doctrine  would  result  in 
practically  depriving  a  state  of  that  exclusive  control  over 
immovable  property  therein  which  has  always  been  accorded. 
For  example,  by  our  statutes,  contracts  respecting  lands,  to  b« 
enforceable,  must  be  entered  into  and  evidenced  in  a  particu- 
lar mode,  but  our  courts,  upon  equitable  grounds,  sometimes 
enforce  contracts  that  are  without  the  statute.    It  is  the  prov- 
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ince  of  our  legislature  to  prescribe  the  rule  for  such  con- 
tracts and  for  our  courts  to  construe  the  rule  so  prescribed 
and  to  determine  when  such  contracts,  whether  within  or 
without  the  statute,  may  be  enforced.  It  is  true  that  the 
courts  of  another  state,  proceeding  in  personam  to  enforce  a 
contract  for  lands  in  New  Jersey,  would  be  bound  to  deter- 
mine whether  the  contract  was  enforceable  under  our  laws. 
But  they  would  construe  those  laws,  and,  if  their  decree  in 
personam  may  and  must  be  conclusive  in  our  courts  and 
compel  a  decree  in  conformity  therewith,  it  is  obvious  that 
the  contract  will  be  enforced  according  to  whatever  construc- 
tion the  foreign  court  put  upon  our  laws,  and  not  according 
to  the  construction  of  our  own  courts.  Other  examples  will 
occur  to  any  one  considering  the  subject. 

For  these  reasons  I  shall  vote  to  affirm  the  decree  below. 

*'•  Garrison,  J.,  concurring.  I  concur  in  the  result  an- 
nounced by  Mr.  Justice  Magie,  but  not  for  the  reasons  con- 
tained in  the  opinion  just  read,  nor  for  those  stated  in  the 
conclusions  of  the  learned  equity  judge  who  heard  the  cause 
in  the  court  of  chaticery. 

The  object  of  the  complainant's  bill  is  to  execute,  through 
the  medium  of  our  court  of  chancery,  an  order  made  by  the 
supreme  court  of  New  York  upon  the  defendant  to  secure  his 
performance  of  a  decree  rendered  therein  against  him  by 
mortgaging  his  lands  in  New  Jersey.  The  procedure  in  this 
state  is  justified  under  that  provision  of  the  federal  law  that 
■gives  conclusive  force  in  one  state  to  the  records  and  judicial 
proceedings  of  another.  The  vice  of  this  deduction,  in  the 
case  before  us,  is  that  it  assumes  that  the  order  made  by  the 
New  York  court  to  secure  the  performance  by  the  defend- 
ant of  its  decree  against  him  is  a  "judgment"  of  that  state 
within  the  meaning  of  the  federal  constitution  and  the  act  of 
Congress. 

The  transcendent  force  given  by  the  federal  law  to  the  ju- 
dicial proceedings  of  sister  states  is  confined  to  such  judicial 
determinations  as  possess  the  quality  of  judgment;  it  does 
not  extend  to  proceedings  in  the  nature  of  execution  or  to 
orders  merely  ancillary  to  some  special  form  of  relief. 

In  cases  that  proceed  to  judgment  in  common-law  form 
this  distinction  is  well  marked,  but  it  is  liable  to  be  lost  sight 
of  in  decisions  rendered  in  equity  causes,  where  judgment,  in 
decretal  form,  is  often  accompanied  by  special  orders  for  par- 
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ticular  forms  of  relief  or  for  the  enforcement  or  securing  of 
the  execution  of  the  decree  pronounced.  The  distinction, 
however,  is  always  a  substantial  one  that  must  not  be  over- 
looked because  of  the  form  in  which  the  decretal  order  may 
be  framed. 

That  only  is  judgment  that  is  pronounced  between  the  par- 
ties to  the  action  upon  the  matters  submitted  to  the  court  for 
decision.  To  judgments  thus  rendered,  the  federal  law  ac- 
cords in  every  state  the  same  conclusive  force  possessed  in 
the  state  where  they  are  rendered.  After  judgment  in  a  state 
court,  all  that  follows  for  the  purpose  of  enabling  the  success- 
ful party  to  reap  the  benefits  of  the  determination  in  his  favor 
is  execution  or  in  ***  aid  of  execution.  No  interpretation 
has  ever  been  placed  upon  the  federal  constitution  giving 
conclusive  effect,  or,  indeed,  any  effect  at  all  to  the  execu- 
tions of  the  judgments  rendered  in  sister  states  or  to  any 
order  merely  in  aid  thereof.  Such  orders  lack  the  quality 
of  judgment  and  must  be  differentiated  from  judgments, 
even  though  embodied  by  the  same  decretal  orders  that  pro- 
nounce the  judgment  of  the  court.  These  decretal  orders 
may  be  defined  to  be  decisions  made  touching  some  matter 
collateral  to  the  issue  presented  in  the  record  or  required  to 
be  passed  upon  in  order  to  carry  into  execution  the  judgment 
of  the  court.  To  these  determinaiions  ancillary  to  execu- 
tion no  extraterritorial  force  is  given  by  the  federal  law. 

That  the  order  in  the  present  case  touching  the  defendant's 
land  in  New  Jersey  is  of  this  nature  clearly  appears  in  the 
case  before  us.  Upon  this  demurrer  it  is  established  that  the 
New  York  suit  was  instituted  for  the  sole  purpose  of  dissolv- 
ing the  marriage  of  the  complainant  with  the  defendant. 
Upon  the  record  thus  submitted  the  supreme  court  of  New 
York  pronounced  as  its  judgment  that  the  marriage  should  be 
dissolved,  with  the  incident  of  alimony  to  the  complainant. 
Here  the  sentence  of  the  law  upon  the  record  ceases.  The 
order  of  the  court  then  proceeds  in  these  words:  "And  it  is 
further  adjudged  and  decreed  that  the  said  defendant,  within 
ten  days  after  the  entry  of  this  judgment,  and  service  thereof 
on  the  attorney  for  the  defendant,  execute  and  deliver  unto 
the  plaintiff  a  mortgage  covering  the  real  property  owned  by 
the  defendant  and  particularly  located  in  the  state  of  New 
Jersey,  which  mortgage  shall  be  of  sucli  form  and  contain 
such  provisions  as  shall  be  sufficient  and  requisite  to  secure 
unto  the  plaintiff  the  faithful  performance  of  the  provisions 
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of  this  judgment  and  decree  on  the  part  of  the  defendant  as 
may  be  directed  and  approved  by  this  court." 

In  my  opinion  this  order  was  ancillary  to  execution,  and 
did  not  possess  any  element  of  a  judgment  upon  the  issue 
submitted  to  the  court  for  decision,  which  was  whether  the 
marriage  between  the  parties  should  be  dissolved.  For  this 
reason  I  think  the  complainant's  bill  was  properly  dismissed. 

Mb.  Jitsticb  Van  Stckle  dissented  on  the  ground  that  "  the  New  York 
court  having  jurisdiction  of  the  person  of  the  husband  and  also  of  the  sub« 
ject  matter  of  the  suit  there,  the  judgment  in  that  state,  as  between  the 
parties  to  that  suit,  was  couclusive  of  the  right  of  the  wife  to  have  the  has- 
band  execute  a  mortgage  upon  the  New  Jersey  lands,  although  it  did  not  of 
its  own  force  create  a  lien  upon  the  lands.  As  to  the  title  of  such  lands,  it 
bad  the  effect  of  an  admitted  legal  contract  or  obligation  by  the  husband  to 
convey  and  should  be  enforced  in  equity  here 

"  The  decree  or  judgment  in  New  York  has  the  effect  of  being  not  merely 
jnima  facie  evidence,  but  conclusive  proof,  of  the  rights  thereby  adjudicated, 
and  a  refusal  to  give  it  the  force  and  effect  in  this  respect  which  it  had  ia 
the  state  in  which  it  was  rendered  denies  a  right  secured  by  fundamental 
law. 

"The  force  and  effect  of  the  decree  for  alimony  in  New  York  was  not  to 
create  a  lien  upon  lands  in  New  Jersey,  but  to  conclusively  entitle  the  wife 
to  have  that  decree  enforced  against  the  husband. 

"  It  being  competent  for  our  courts  to  enforce  such  a  decree  made  in  our 
own  courts  by  establishing  it  as  a  lien  on  lands  we  cannot  refuse  like  relief  iu 
this  case  on  the  extraterritorial  judgment:  HuntiiKjltn  v.  Attrill,  146  U.  S. 
657;  McElmoyle  v.  Cohen,  13  Pet.  312;  Cheever  v.   WiUon,  9  Wall.  108,  121. 

"The  judgment  in  New  York  must  be  regarded  as  conclusively  imposing 
a  legal  personal  obligation  or  duty  upon  the  husband  to  mortgage  his  lands 
in  New  Jersey,  ....  from  which  he  cannot  relieve  himself  by  removing 
from  the  jurisdiction  in  which  it  was  rendered;  that  obligation  follows  him 
into  this  state." 

Jurisdiction  of  the  Courts  of  one  State  ovek  Lands  in  Another 
State:  See  Eaton  v.  McCall,  86  Me.  346;  41  Am.  St.  Rep.  561,  and  note; 
Allen  V.  Buchanan,  97  Ala.  399;  38  Am.  St.  Rep.  187,  and  Sentenis  v.  Ladew, 
140  N.  Y.  463;  37  Am.  St.  Rep.  569,  and  especially  note. 

A  Judgment  of  Divorce  Granted  in  Anotheu  State  against  a  wife 
over  whom  the  courts  did  not  have  jurisdiction,  while  it  may  dissolve  the 
marriage  relationship  existing  between  the  parties,  cannot  afifect  her  rights 
in  tlie  property  of  her  husband  situated  in  this  state:  Doerr  v.  Foraythe,  50 
Ohio  St.  726;  40  Am.  St.  Rep.  703,  and  note,  with  the  cases  collected. 

A  Judgment  of  one  State  in  Order  to  be  Conclu.sivb  in  Another 
must  be  a  decision  upon  the  merits.  A  judgment  upon  nonsuit,  or  upon 
points  of  pleading,  or  the  course  of  proceeding,  or  an  interlocutory  order, 
is  conclusive  only  in  that  case  and  as  to  that  point:  Taylor  v.  Barron,  30 
N.  H,  78;  64  Am.  Dec.  281,  and  note;  Brinkley  T.  Brinkley,  50  N.  Y.  184; 
10  Am.  Bep.  461. 
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Kean  v.  Union  Water  Company. 

[52  Nxw  Jebskt  Equttt,  818.] 
Equitt — Jdrisdiction  ovkb  Election  of  Cobpobatb  OrnoKRS. — Acoart 
of  equity  has  no  juriadictiou  in  a  direct  proceeding  to  determine  the 
validity  of  an  election  of  directors  or  officers  of  a  private  corporation, 
or  the  right  to  such  office.  If  the  question  arises  incidentally  or  collat- 
erally in  a  suit  properly  brought  for  another  purpose  the  court  may 
decide  it. 

R.  V.  Lindahury,  F.  Bergen^  and  F.  W,  StevenSf  for  the  ap- 
pellants. 

A.  V.  Schenck,  for  the  respondent. 

®**  Beasley,  C.  J.  On  the  part  of  the  appellatits,  who 
were  the  defendants  in  the  court  of  chancery,  it  is  insisted 
on  this  appeal  that  the  subject  of  the  suit  is  not  within  the 
cognizance  of  a  court  of  equity.  In  the  process  of  deciding 
the  case  a  jurisdictional  objection  of  this  nature  must  of 
necessity  have  precedence. 

Looking  at  the  bill  before  us  in  its  general  aspects  it  pre- 
sents to  our  view  neither  more  nor  less  than  a  controversy 
between  two  rival  sets  of  directors  of  the  corporate  defendant, 
each  claiming  to  be  its  legal  representative,  having  as  such 
the  right  to  exercise  the  functions  appertaining  to  their  office. 
This  is  the  sole  ground  on  which  jurisdiction  over  the  case 
in  hand  can  be  claimed,  for  there  are  no  other  facts  stated  in 
the  bill  which  even  tend  to  strengthen,  in  this  particular,  the 
complainant's  position.  Indeed,  such  additional  facts  as  are 
there  exhibited  must  be  deemed  rather  to  impair  than  to 
add  force  to  the  contention  that  this  contest  is  susceptible  of 
equitable  cognizance.  The  averments  are  to  this  effect:  The 
complainant  alleges  that  many  years  ago  the  commissioners 
named  in  its  charter  organized  it  in  due  form,  and  that  sub- 
sequently certain  persons  were  chosen  directors,  who  still 
continue  to  be  such;  that  a  number  of  years  after  such  organ- 
ization, as  the  appellants  contend,  these  same  commissioners 
convened  and  received  subscriptions  for  stock,  and  that  the 
persons  so  subscribing  elected  the  appellants  to  be  directors. 
They  also  deny  the  legality  of  the  election  of  the  directors 
who  are  represented  in  the  suit  by  the  corporate  body.  The 
status  of  these  parties  is  this:  Each  contends  that  the  election 
of  directors  relied  upon  by  his  opponent  is  invalid  for  the 
want  of  a  legal  organization  of  the  corporate  body  at  the  time 
of  choosing,  respectively,  such  officers.    No  one  who  examines 
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**•  the  case  with  the  least  care  can  have  any  doubt  upon 
this  subject.  There  is  no  ground  nor  hint  of  any  circum- 
stances laying  a  further  jurisdictional  foundation. 

If,  therefore,  the  court  of  chancery  had  rightful  cognizance 
of  the  controversy  before  us  it  was  because  that  court  has 
the  power  to  arbitrate  between  rival  claimants  to  corporate 
office. 

A  jurisdiction  resting  on  this  single  basis  was  asserted  and 
exercised  in  the  present  case  in  the  inferior  court,  and  the 
inquiry  now  arises,  can  that  course  of  law  be  vindicated? 

It  does  not  seem  possible  to  doubt  that  this  conclusion  just 
stated  stands  opposed  to  every  thing  that  had  preceded  it  in 
the  shape  of  judicial  decision  and  judicial  declaration.  The 
rule,  as  decided  and  expressed,  was  that  a  court  of  equity 
could  not  inquire  into  the  legality  of  an  existing  corporation, 
except  when  such  inquiry  arose  collaterally  in  a  case  within 
its  cognizance,  and  that  a  dispute  touching  the  election  of 
directors  did  not,  per  se,  constitute  such  a  case.  This  doc- 
trine is  not  only  explicitly  stated,  but  is  just  as  explicitly 
enforced  by  decree,  in  the  case  of  Owen  v.  Whitaker,  20  N.  J. 
Eq.  122.  The  nature  of  the  controversy  in  that  instance  was 
not  merely  similar,  but  was  in  all  respects  identical  with  that 
now  present  on  this  appeal,  so  that,  if  the  present  decision 
should  be  aflBrmed  by  tliis  court  as  an  inevitable  concomi- 
tant, the  reported  decision  would  be  repudiated  as  a  prece- 
dent. 

The  facts  to  which  the  adjudication  now  referred  to  applied 
have  been  carefully  collected  and  stated  in  the  elaborate  and 
very  lucid  brief  of  the  counsel  of  the  appellants,  and  may  be 
thus  summarized,  viz:  By  the  act  incorporating  the  Sussex 
County  Railroad  Company  sixteen  persons  were  nominated 
as  incorporators  and  commissioners.  The  capital  stock  of 
the  company  was  fixed  at  one  hundred  and  seventy-five 
thousand  dollars.  The  commissioners  gave  notice,  opened 
books,  and  received  subscriptions  in  an  amount  exceeding 
one  hundred  and  seventy-five  thousand  dollars,  and  there- 
upon apportioned  the  stock  among  all  the  subscribers.  A 
controversy  arose  as  to  the  right  to  make  such  apportion- 
ment. The  persons  who  subscribed  for  the  first  one  hundred 
and  seventy-five  thousand  dollars  of  stock  claimed  that  they 
were  entitled  to  the  full  amount  of  their  respective  subscrip- 
tions, and  that  all  the  subscriptions  ®'*  made  in  excess  of 
such  amount  were  void.     The  two  classes  of  stockholders 
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thereupon  elected  two  boards  of  directors,  and  a  bill  was  filed 
by  one  class  of  stockholders  and  directors  against  the  other 
class  of  stockholders  and  directors  to  ascertain  which  party 
were  the  true  stockliolders  and  directors. 

It  will  be  observed  from  this  statement  that  the  issue  was, 
whether  a  court  of  equity  was  the  appropriate  tribunal  to 
adjudge  of  the  legality  of  these  two  several  elections,  and 
that  is  precisely  what  has  been  done  in  the  present  case. 
Nor  is  there  a  particle  of  doubt  with  respect  to  what  Chan- 
cellor Zabriskie,  who  decided  the  case,  considered  the  issue 
before  him,  nor  with  respect  to  the  rule  that  was  applied  in 
disposing  of  such  issue.  He  thus,  certainly  in  very  plain 
terms,  states  the  problem  he  is  called  upon  to  solve.  He 
says:  "The  first  question  in  the  cause  is,  whether  the  court 
has  jurisdiction  to  determine  whether  an  election  of  the 
directors  of  a  private  corporation  has  been  legally  held,  and 
whether  certain  persons  claiming  to  be  and  acting  as  direct- 
ors are  such."  And  in  deciding  this  question  he  declares, 
emphatically:  "This  court  has  no  jurisdiction  to  determine 
the  validity  of  this  election  or  the  right  of  the  directors 
elected  to  hold  and  exercise  the  office  of  directors,  and  there- 
fore can  grant  no  relief  that  is  merely  incident  to  that  power, 
8uch  as  to  restrain  the  directors  from  acting  as  such." 

It  has  not  been  observed  how  it  can  be  reasonably  denied 
that  this  decision  is  as  applicable  to  the  facts  now  before  this 
court  as  it  was  to  the  facts  which  led  to  it.  As  we  think,  the 
two  cases  are  not  to  be  differentiated  by  the  existence  of  im- 
material distinctions  with  respect  to  mere  forms  of  procedure. 
The  circumstances  that,  in  the  reported  case,  unlike  the 
present  proceedings,  the  corporation  was  not  the  complain- 
ant, and  some  of  the  prayers  of  the  bill  are  variant  from 
those  in  the  bill  before  us,  are  obviously  insignificant  dis- 
agreements, for  they  neither  did  nor  could  affect  the  judg- 
ment. In  the  reported  case  the  chancellor  declared  that  he 
had  no  jurisdiction  to  determine  whether  an  election  of  a  pri- 
vate corporation  has  been  legally  held,  and  that  he  had  no 
power  to  restrain  the  defendants  from  acting  as  such;  and, 
in  the  present  case  his  honor,  the  vice-chancellor,  **''  has 
adjudged  that  he  has  the  capacity  to  entertain  such  a  con- 
troversy, and  accordingly  has  restrained  the  defendants  from 
exercising  their  alleged  office. 

It  does  not  seem  possible  to  avoid  the  conclusion  that,  in 
the  present  inquiry,  the  decision  in  Owen  v.  Whitaker^  20  N.  J. 
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Eq.  122,  is,  with  the  utmost  exactness,  directly  in  point,  and 
as  it  is  the  expression  of  the  opinion  of  a  very  great  and  ex- 
perienced jurist,  and  has  existed  and  has  been  approved  of 
for  over  twenty  years,  it  cannot  be  hastily  pushed  aside,  for 
all  that  can  be  done,  in  the  presence  of  such  a  precedent,  is 
to  follow  it,  or,  after  full  consideration  and  on  the  most  stable 
grounds,  to  reverse  it. 

In  deciding  the  case  of  Owen  v.  Whitaker,  20  N.  J.  Eq.  122, 
it  is  held  that  the  statute  laws  of  this  state  provide  an  ample 
remedy  for  the  injury  complained  of,  and  the  forty-fourth  sec- 
tion to  the  Corporation  Act  (Revision,  p.  184)  was  particu- 
larly referred  to.  That  provision  is  in  these  words,  viz:  "It 
shall  be  the  duty  of  the  supreme  court,  upon  the  application 
of  any  person  or  persons,  or  a  body  corporate,  who  may  be 
aggrieved  by  or  may  complain  of  any  election  or  any  pro- 
ceeding, act,  or  matter,  in  or  touching  the  same,  reasonable 
notice  having  been  given  to  the  adverse  party  or  to  those  who 
are  to  be  affected  thereby,  of  such  intended  application,  to 
proceed  forthwith  and  in  a  summary  way  to  hear  the  affida- 
vits, proofs,  and  allegations  of  the  parties,  or  otherwise  in- 
quire into  the  matter  or  causes  of  complaint,  and  thereupon 
establish  the  election  so  complained  of  or  to  order  a  new  elec- 
tion, or  make  such  order  and  give  such  relief  in  the  premises 
as  right  and  justice  may  appear  to  said  supreme  court  to 
require;  provided,  that  said  supreme  court  may,  if  the  case 
shall  appear  to  require  it,  either  order  an  issue  or  issues  to 
be  made  up  in  such  manner  and  form  as  the  supreme  court 
may  direct  in  order  to  try  the  respective  rights  of  the  parties 
who  may  claim  the  same  to  the  office  or  offices  or  franchise 
in  question,  or  may  give  leave  to  exhibit,  or  direct  the  attor- 
ney general  to  exhibit,  one  or  more  information  or  informa- 
tions in  the  nature  of  a  quo  warranto  in  the  premises." 

The  chancellor,  in  denying  the  jurisdiction  of  his  court  to 
determine  the  validity  of  an  election  of  directors  of  a  private 
corporation,  describes  this  act  as  a  "summary  and  efficient 
proceeding,"  created  for  the  very  purpose  of  determining  the 
dispute  before  him,  and  he  cites  the  case  of  Mickles  v.  RocheS' 
ter  City  Bank,  11  Paige,  124,  42  Am.  Dec.  103,  in  which  Chan- 
cellor Walworth,  passing  on  the  same  jurisdictional  question, 
as  well  as  the  efficacy  of  an  ®*®  identical  New  York  statute, 
says:  "The  question  as  to  the  validity  of  the  election  of  G,, 
W.,  and  S.,  as  trustees,  does  not  appear  to  be  a  proper  sub- 
ject of  equitable  cognizance.     The  legislature  has  provided  a 
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summary  remedy  by  an  application  to  the  supreme  court  to 
Bet  aside  the  election  of  these  directors  of  it  as  illegal.  That 
court,  therefore,  is  the  proper  tribunal  to  set  aside  the  elec- 
tion if  it  has  not  been  in  conformity  with  law." 

In  the  subsequent  case  of  Johnston  v.  Jones,  23  N.  J.  Eq. 
216,  Chancellor  Zubriskie  reiterates,  with  emphasis,  the  doc- 
trine declared  by  him  in  Owen  v.  Whitaker,  20  N.  J.  Eq.  122, 
and  discriminates  between  the  cases  in  which  the  jurisdic- 
tional foundation  is  laid  simply  in  the  averment  of  a  disputed 
election,  as  in  the  instance  we  are  now  considering,  and  that 
other  class  in  which  such  question  comes  iti  collaterally  in 
the  determination  of  matters  over  which  equity  has  direct 
cognizance.  The  distinction  is  indisputable,  and  is  recog- 
nized in  every  authority  that  has  been  noticed,  and  is  no- 
where more  plainly  declared  than  in  the  cases  just  cited. 
After  repudiating,  in  express  terms,  the  theory  that  a  court 
of  equity,  in  a  direct  procedure  for  that  purpose,  can  inquire 
into  the  question  of  the  right  to  an  office,  or  as  to  the  regu- 
larity of  a  corporate  election,  the  very  able  chancellor  then 
proceeds  to  set  out  the  ground  on  which  he  vindicates  his 
right  to  take  charge  of  the  controversy.  He  says:  "  That  the 
defendant  obtained  an  office  claimed  by  him  in  a  corporation 
by  an  election  procured  to  be  held  by  him  by  fraud,  by  breach 
of  trust  and  a  positive  agreement,  by  concealment  and  treach- 
ery, confers  on  a  court  of  equity  jurisdiction  to  inquire  into 
the  validity  of  such  an  election,  for  the  purpose  of  restrain- 
ing the  acts  of  the  defendant  and  other  persons  claiming  office 
by  such  election.  That  equity  had  jurisdiction  of  the  ques- 
tion of  the  legality  of  one  of  these  elections,  where  such  ques- 
tion arises  incidentally  to  the  decision  of  fraud,  a  breach  of 
trust  will  be  denied  by  no  one  versed  in  the  law;  and  this  is 
what  this  particular  case  enunciates,  but  how  such  a  doc- 
trine has  any  tendency  to  support  the  hypothesis  in  which 
the  present  decree  has  been  rendered  is  not  apparent." 

This  view  of  the  law  on  this  subject,  thus  expressed  by 
Chancellor  Zabriskie,  has  received  the  weighty  approval  of 
the  ****  late  Vice-Chancellor  Van  Fleet.  In  the  case  of  Afe- 
chanics^  Nat.  Bank  of  Newark  v.  Burnet  Mfg.  Co.,  32  N.  J.  Eq. 
238,  this  very  distinguished  jurist  says:  "A  court  of  equity 
has  no  jurisdiction  to  pass  upon  the  validity  of  the  election 
of  the  officers  of  a  private  corporation  and  pronounce  judg- 
ment of  a  motion  against  them:  Owen  v.  Whitaker,  20  N.  J, 
Eq.  122.     But  where  the  question  of  the  right  or  power  of  an 
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oflScer  to  represent  or  bind  a  corporation  arises  incidentally 
in  the  course  of  a  suit,  of  which  this  court  may  properly  take 
cognizance,  and  it  becomes  necessary  to  look  into  the  legal- 
ity of  his  election  and  the  validity  of  his  title,  in  order  prop- 
erly to  <letermine  the  rights  of  the  parties,  this  court  will  pass 
upon  his  title  and  capacity,  as  it  would  upon  any  other  ques- 
tion of  law  or  fact  necessarily  arising  in  the  due  determina- 
tion of  an  action:  Johnston  v.  Jones,  23  N.  J.  Eq.  216," 

In  the  opinion  of  this  court  the  jurisdictional  rule  is  prop- 
erly and  accurately  delineated  in  the  decisions  there  referred 
to.  The  question  of  the  right  to  corporate  office  or  franchise 
is  purely  a  legal  one.  It  seems  to  have  always  been  so 
regarded.  It  is  many  years  since  the  subject  was  examined 
by  Chancellor  Kent,  who,  in  the  leading  case  of  Attorney 
General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  371,  said  that  "  The 
charge  of  the  usurpation  of  a  franchise  has  so  frequently 
occurred,  and  the  remedy  by  injunction  is  so  convenient  and 
summary  that  the  jurisdiction  of  this  court  would  have  been 
placed  beyond  all  possibility  of  doubt,  and  have  been  dis- 
tinctly announced  by  a  series  of  precedents  if  any  such  gen- 
eral jurisdiction  existed.  But  I  have  searched  in  vain  for 
this  authentic  evidence  of  such  a  power.  The  precedents  are 
all  in  the  king's  bench,  and  Kyd  cites  nearly  an  hundred 
instances,  within  the  last  century,  of  informations  filed  in  the 
king's  bench  to  call  in  question  the  exercise  of  a  francliise," 

It  does  not  appear  that  the  principle  thus  authoritatively 
declared  in  this  series  of  decisions  and  in  influential  dicta 
has  ever  been  rejected  or  challenged,  except  in  the  case  now 
under  review,  and,  it  may  be,  in  that  of  Van  Dyke  v.  Stout,  8 
N.  J.  Eq.  344.  This  latter  decision  was  properly  treated  by 
Chancellor  Zabriskie,  ^^^  in  Owen  v.  Whitaker,  20  N.  J.  Eq. 
122,  as  of  no  account.  It  was  decided,  with  respect  to  the 
facts,  on  an  incidental  motion,  and  the  chancellor,  in  deter- 
mining the  matter,  does  not  appear  to  have  had  the  faintest 
suspicion  that  he  was  treading  on  jurisdictional  ground  that, 
to  say  the  least  of  it,  was  unstable.  It  is  probable  that  it  was 
considered  to  be  a  case  of  fraud.  As  an  authority  on  the 
point  now  being  considered  the  case  is  worthless. 

In  conclusion,  it  is  sufficient  to  say  that  the  entire  weight 
of  authority  is,  in  our  opinion,  opposed  to  the  theory  on  which 
the  decree  appealed  from  was  based.  And,  indeed,  if  there 
were  no  precedents  relating  to  the  subject,  our  conclusions, 
on  general  principles,  would  have  been  adverse  to  the  juris- 
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diction  exercised  in  the  present  instance.  The  controversy 
is  exclusively  a  legal  one;  it  has  no  trace  of  any  thing  to  put 
it  within  the  cognizance  of  an  equitable  tribunal,  and  the 
remedy  at  law  is  more  complete  than  any  other.  The  futility 
of  a  proceeding  in  equity  is  perfectly  manifest.  The  present 
decree  does  not  vacate  the  offices  in  question;  it  ties  the 
hands  of  the  defendants,  but  leaves  them  in  their  offices;  and 
if  the  decision  had  been  in  their  favor  a  decree  to  that  effect 
would  have  been  as  useless  as  so  much  bkank  paper;  it  would 
have  left  the  dispute  between  these  two  sets  of  directors  ab- 
solutely untouched,  for  in  that  litigation  the  determination 
of  the  court  in  this  proceeding  would  not  have  been  legiti- 
mate evidence,  for  the  class  of  directors  who  have  pushed  to 
the  front  the  corporation  as  the  dominua  litis  are  not  parties 
to  the  present  bill. 

In  contrast  to  a  legal  course  so  uncertain  and  inefifectual, 
if  we  turn  to  the  provision  of  the  statute  above  referred  to,  it 
will  be  observed  that,  in  our  entire  system  of  law,  no  remedy 
exists  that  is  more  simple  and  complete. 

In  short,  we  regard  the  rule  of  law  applicable  to  the  junc- 
ture before  us  as  settled  by  an  unbroken  series  of  decisions, 
and  it  is  obviously  so  regarded  by  the  text-writers.  It  is 
thus  enunciated  by  Spelling,  in  his  late  work  on  Private  Cor- 
porations, section  396:  "A  court  of  equity  will  not  entertain 
jurisdiction  of  a  suit  the  purpose  of  which  is  merely  to  test 
the  legality  of  the  election  of  directors  or  to  remove  ®**  an 
officer  of  a  corporation  who  is  in  actual  possession.  Yet, 
where  the  question  arises  incidentally  and  collaterally  in  a 
suit  rightly  filed  for  another  purpose,  the  court  will  decide 
it."  Taylor  also  states  the  rule  in  the  same  way:  Taylor  on 
Private  Corporations,  sec.  381.  These  texts  are  warranted 
by  a  number  of  authorities  and  in  the  notes. 

Let  the  decree  appealed  from  be  reversed  and  the  bill  dis- 
missed.   

Equity  —  Jurisdiction  over  Elbcttioji  o»  Corporatk  Oftickbs. — 
Chancery  has  no  jurisdiction  to  determine  the  validity  of  an  election  of 
trustees  of  a  corporation,  the  legislature  having  provided  a  summary  rem- 
edy by  application  to  the  supreme  court:  Mickle*  v.  Rocheater  City  Bank,  11 
Paige,  118;  42  Am.  Deo.  103,  and  note  in  which  the  cases  are  collected. 
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cokvetancbs.  —  covenants  which  abb  connected  with  the  estatb 
Run  with  the  Land,  and  vest  in  point  of  benefit  and  liability  in  an 
assignee. 

CoNVETANOES — Grantee  NOT  SIGNING  Deed. — W^hen  a  grantee  accepts  a 
deed  and  goes  into  possession  under  it  he  is  bound  by  the  conditions 
contained  in  the  deed  as  effectively  as  if  he  had  signed  and  sealed  the 
instrument. 

Conveyances — Covenants  and  Conditions  Which  are  Binding  on  thb 
Grantee  and  His  Successors  in  Interest. — If  a  conveyance  declares 
that  it  is  made  subject  to  the  condition  that  the  grantee,  his  heirs  and 
assigns,  shall  make  and  maintain  a  good  and  sufficient  fence  at  cer- 
tain points  named  therein,  and  that  this  condition  shall  be  perpetually 
binding  on  the  owners  of  the  lands  granted,  and  the  grantee  and  his 
assigns  do  not  comply  with  such  condition,  the  grantor  may  himself 
construct  or  repair  the  fence  stipulated  for,  and  maintain  an  action  for 
reimbursement  against  the  original  vendee  and  his  grantees  to  charge 
each  with  the  expense  of  that  portion  of  the  fence  upon  the  lands  owned 
by  him. 

Conveyances  —  Covenants  and  Conditions,  Divisibility  oy  Liability 
Upon. — If  a  condition  is  annexed  to  a  grant  that  the  grantee,  his  heirs 
and  assigns,  will  maintain  a  fence  upon  certain  lands  designated,  and 
the  grantee  conveys  portions  of  the  premises,  his  liability  as  to  such 
portions  terminates,  and  his  grantees  are  liable  for  the  respective  por- 
tions  owned  by  him. 

Action  against  James  Hickey  for  failure  to  maintain  a 
fence.  His  liability  depended  upon  a  condition  in  the  con- 
veyance by  which  he  acquired  title  from  the  plaintiff  in  this 
action,  and  which  declared  that  such  "conveyance  is  made 
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subject  to  the  condition  that  said  James  Hickey,  his  heirs 
and  assigns,  shall  make  and  maintain  a  good  and  suflicient 
fence  on  each  side  of  the  right  of  way  of  the  Lake  Shore  & 
Michigan  Southern  Railway,  which  condition  and  obligation 
shall  be  permanently  binding  on  the  owners  of  the  land." 
After  receiving  the  conveyance  Hickey  sold  and  conveyed 
sundry  parcels  to  divers  persons.  Notice  was  given  both  to 
Hickey  and  his  several  grantees  to  repair  the  fence,  and  on 
their  failure  to  do  so  the  plaintiflf  repaired  it  at  its  own  ex- 
pense. To  a  petition  averring  these  facts  a  demurrer  was 
interposed  on  the  ground  of  a  defect  of  parties  defendant, 
and  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and  the  plain- 
tiff then  prosecuted  a  writ  of  error  to  the  circuit  court,  which 
reversed  the  judgment  against  it,  and  remanded  the  cause 
for  a  new  trial.  Thereupon  the  defendant  Hickey  instituted 
these  proceedings  for  a  reversal  of  the  judgment  of  the  circuit 
court. 

O.  M.  Barber  and  A.  W.  Barber,  for  the  plaintiff  in  error. 

Estep,  Dickey,  Cart  &  Goff,  for  the  defendant  in  error. 

**  DiCKMAN,  J.  In  December,  1874,  the  railway  company 
executed  and  delivered  to  James  Hickey,  the  plaintiff  in 
error,  a  deed,  duly  recorded  thereafter,  of  tliree  hundred  and 
eighty-two  acres  of  land,  situate  in  Cuyahoga  county,  Ohio, 
and  the  grantee  entered  into  possession  of  the  granted  prem- 
ises. The  deed  contained  the  following  condition  and  agree- 
ment: "  This  conveyance  is  made  subject  to  the  condition 
that  the  said  James  Hickey,  his  heirs  and  assigns,  shall 
make  and  maintain  good  and  sufficient  fences  on  each  side 
of  the  right  of  way  of  the  Lake  Shore  &  Michigan  Southern 
Railway  as  now  located,  ....  which  condition  and  obliga- 
tion shall  be  perpetually  binding  on  the  owners  of  the  land." 

Subsequently  to  the  conveyance  Hickey  sold  to  different 
parties  sundry  parcels  of  the  same  land.  The  fences  along 
the  line  of  the  railway  and  in  front  of  the  several  parcels  thus 
sold  becoming  out  of  repair,  the  railway  company  requested 
each  of  the  vendees  and  occupiers  of  the  parcels  of  land  pur- 
chased from  Hickey  to  repair  and  reconstruct  the  fences  in 
accordance  with  the  condition  and  agreement  in  the  deed 
from  the  railway  *®  company.  Upon  the  vendees  and  occu- 
piers refusing  and  failing  so  to  do,  the  company  caused  the 
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fences  to  be  repaired  and  rebuilt  in  a  nianner  sufficient  to 
turn  stock  and  animals  as  required  by  law,  and  commenced 
the  original  action  to  recover  the  cost  and  expense  of  such 
repairing  and  rebuilding. 

The  question  presented  is,  whether  the  cost  and  expense 
so  incurred  should  be  borne  by  the  plaintiff  in  error,  the  first 
grantee,  or  by  his  respective  vendees  along  the  lines  of  whose 
lands  the  fences  have  been  repaired  or  rebuilt. 

It  was  resolved  iu  Spencer's  case,  5  Coke,  16,  that  the  law 
would  not  annex  the  covenant  to  a  thing  which  had  no  being 
at  the  time  of  the  demise,  as  in  the  case  of  a  covenant  by  a 
lessee  to  build  a  wall  upon  part  of  the  land  demised ;  and  if 
the  covenant  should  be  entered  into  by  the  lessee  for  himself, 
his  executors  and  administrators,  without  naming  his  assigns, 
the  lessee,  his  executors  or  administrators  would  be  bound, 
and  not  his  assignee.  But,  it  was  also  resolved,  that  if  the 
lessee  had  covenanted,  for  himself  and  bis  assigns,  to  make 
a  new  wall  upon  some  part  of  the  thing  demised,  forasmuch 
as  it  was  to  be  done  upon  the  land  demised,  it  would  bind 
the  assignee;  for  although  the  covenant  extended  to  a  thing 
to  be  newly  made,  yet,  as  it  was  to  be  made  upon  the  thing 
demised,  and  the  assignee  was  to  take  the  benefit  of  it,  it 
should  bind  the  assignee  by  express  words:  Spencer's  case,  5 
Coke,  16,  resolutions  1,  2;  1  Smith's  Leading  Cases  in  Equity, 
68.  In  other  words,  the  covenants  which  are  connected  with 
the  estate  run  with  the  land,  and  vest  in  point  of  benefit  and 
liability  in  the  assignee. 

Nor  is  this  principle  to  be  restricted  in  its  application  to 
leases  or  deeds  inter  partes,  executed  by  **  both  lessor  and 
lessee,  or  grantor  and  grantee.  Where  a  grantee  accepts  a 
deed,  and  goes  into  possession  of  the  premises  under  it,  he  is 
bound  by  the  conditions  contained  in  the  deed  as  effectually 
as  if  he  had  signed  and'  sealed  the  instrument.  Although 
not  executing  the  instrument,  he  should  be  deemed  to  have 
entered  into  an  express  undertaking  to  do  what  the  deed  say  a 
he  is  to  do;  and  such  undertaking  or  obligation  imposed  upon 
and  assumed  by  the  grantee,  if  not  technically  a  covenant 
running  with  the  land,  is,  nevertheless,  an  agreement  of  the 
grantee,  evidenced  by  his  acceptance  of  the  deed,  which  might 
bind  him  and  his  personal  representatives,  and,  by  express 
words,  his  heirs  and  assigns. 

In  Burlanh  v.  Pillshury,  48  N.  H.  475,  97  Am.  Dec.  633,  it 
was  held  that  a  clause  iu  a  deed  poll  to  the  effect  that  the 
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grantee  agrees  for  herself  and  for  her  heirs  and  assigns,  that 
she  and  they  would  forever  make  and  maintain  a  lence  all 
around  the  granted  premises,  was  of  the  same  effect  as  an 
express  covenant,  signed  and  sealed  by  the  grantee;  that  it 
would  run  with  the  land;  that  it  created  an  incumbrance 
upon  the  land;  and,  by  implication,  it  was  recognized  that  a 
subsequent  grantee  would  be  liable  to  the  original  grantor  in 
an  action  of  assumpsit  for  nonperformance  of  the  stipulation. 
A  decision  substantially  similar  was  rendered  in  Kellogg  v. 
Robinson,  6  Vt.  276;  27  Am.  Dec.  550. 

And,  in  Georgia  Southern  R.  R.  Co.  v.  Reeves,  64  Ga.  492, 
the  grantor,  in  consideration  of  twenty-five  dollars,  and  of 
the  building  of  the  railroad,  conveyed  to  a  company,  its  suc- 
cessors or  assigns  forever,  in  fee  simple,  the  right  of  way 
through  his  land,  and  added  in  the  deed  the  words:  "It  ia 
hereby  agreed  and  understood  a  depot  and  station  is  to  be  ** 
located  and  given  to  said  Reeves,  on  the  land  or  strip  above 
conveyed,  to  be  permanently  located  for  the  benefit  of  said 
Reeves  and  his  assigns,  and  to  be  used  for  the  general  pur- 
poses of  the  railroad  company."  It  was  lield  that  the  gran- 
tee, by  accepting  such  deed,  entered  into  a  covenant  to  comply 
with  its  terms,  and  tliis  covenant  ran  with  the  land  and  be- 
came obligatory  upon  any  second  company  which  became 
the  purchaser,  under  proper  legal  direction  of  the  rights, 
privileges,  franchises,  and  property  of  the  former:  See,  also. 
Countryman  V.  Deck,  13  Abb.  N.  Cas.  110. 

If  the  conditions,  stipulations,  or  covenants  in  a  deed  poll 
may  thus  run  with  the  land,  and  bind  the  first  grantee  and 
subsequent  purchasers  from  him,  why,  it  is  inquired,  should 
not  the  plaintiff  in  error,  as  well  as  his  grantees,  be  holden 
to  perform  the  condition  and  obligation  contained  in  the  deed 
from  the  railway  company?  If  the  conveyance  had  been 
made  subject  only  to  the  condition  that  "James  Hickey,  his 
heirs  and  assigns,"  shall  make  and  maintain  good  and  suf- 
ficient fences  on  each  side  of  the  right  of  way  of  the  railway, 
the  railway  company,  we  think,  might,  at  its  election,  pursue 
either  the  original  grantee  or  his  vendee,  or  both,  for  pay- 
ment. But  the  conveyance  contains  the  further  provision 
that  such  "condition  and  obligation  shall  be  perpetually 
binding  on  the  owners  of  the  land."  This  provision  cannot 
be  regarded  as  meaningless  and  without  design.  In  the  con- 
struction of  deeds  the  object  of  all  rules  is  to  ascertain  the 
inient  of  the  parties.     And,  in  construing  the  words  of  a 
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grant,  of  covenant,  of  qualification,  condition,  restraint,  ex- 
ception, or  explanation,  every  word  should  be  presumed  to 
•have  been  used  for  some  purpose,  and  should  be  deemed  to 
have  some  **  force  and  eflfect,  if  it  can  have:  Devlin  on 
Deeds,  sec.  840;  Salisbury  v.  Andrews,  19  Pick.  250,  252. 

In  the  case  before  us  the  railway  company  conveyed  the 
land  in  fee,  and,  as  part  consideration,  imposed  a  condition 
for  making  and  maintaining  fences  which  was  to  be  *'  per- 
petually binding  on  the  owners  of  the  land."  The  meaning 
of  the  condition,  we  think,  was  to  place  upon  Hickey  an  obli- 
gation to  make  and  maintain  the  fences  only  during  the  time 
he  was  the  owner  of  the  land.  At  his  death  his  heirs,  upon 
succeeding  to  the  ownership,  would  be  held  to  make  and 
maintain  the  fences  while  their  ownership  lasted.  If  he  or 
his  heirs  or  devisees  should  sell  the  land  the  assignees  would 
likewise  be  held  while  they  continued  to  be  owners,  the  obli- 
gation thus  running  with  the  land.  Manifestly,  it  was  not 
Hickey's  intention  to  assume  an  obligation  in  perpehcam,  and 
^fter  having  sold  and  conveyed  the  premises  in  fee,  to  remain 
bound  for  life,  and  his  heirs  to  be  bound  after  his  death,  to 
build  and  keep  up  the  fences  between  the  right  of  way  and 
■the  land  sold.  And,  in  getting  at  the  intention  of  the  railway 
•company,  the  obvious  inference  would  be,  that  the  company 
would  naturally  provide  for  a  recourse  to  those  who  might 
own  the  land  at  the  time  the  fences  needed  repairing  or  re- 
building, rather  than  to  its  grantee  and  his  heirs,  who  might* 
perhaps,  at  the  time  be  dead  or  unable  to  be  found.  We 
cannot  but  conclude  that  the  company  intended,  when  the 
land  was  conveyed,  to  trust  to  the  land  and  its  owners  for  a 
performance  of  the  condition  contained  in  the  deed,  and  not 
to  its  grantee  after  he  ceased  to  be  the  owner.  The  fact  that 
the  company  imposed  the  condition  that  the  grantee  and 
"his  assigns"  should  make  and  maintain  the  fences,  and 
added  thereto  that  *•  the  condition  or  obligation  should  be 
perpetually  binding  on  "the  owners  of  the  land  "  would  indi- 
cate an  intention  to  make  ownership  the  test  as  to  who  should 
be  bound  to  perform  the  condition  in  the  deed. 

In  Worthington  v.  Hetves,  19  Ohio  St.  66,  there  was  a  de- 
mise of  certain  real  estate  to  the  lessee  and  his  assigns,  for 
ninety-nine  years,  renewable  forever.  The  lease  provided 
that  the  rent  was  to  be  fixed  by  a  reappraisal  of  the  prem- 
ises every  fifteen  years.  The  stipulation  in  the  lease  as  to 
the  mode  of  appointing  appraisers  was  held  to  be  a  covenant 
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running  with  the  land,  and  not  a  collateral  covenant.  For 
all  substantial  purposes  the  estate  was  treated  as  a  leasehold 
estate  in  name  and  in  form  only.  The  lessor,  in  effect,  hav- 
ing parted  at  once  with  his  entire  estate,  the  lessee  wa» 
deemed  to  have  taken  in  form  a  chattel,  but  in  fact  an  estate 
in  fee.  The  liability  of  the  lessee  for  rents  was  regarded  as 
simply  a  question  of  intention;  and  it  was  held  that,  after 
an  unconditional  assignment  by  the  lessee,  he  was  not  liable 
for  future  rents  and  had  no  right  to  interfere  in  the  appoint- 
ment of  appraisers,  which  was  a  matter  to  be  adjusted,  not 
by  the  original  parties  to  the  lease,  but  by  their  assignees. 
The  decision,  though  not  altogether  decisive,  is,  in  a  measure 
forcibly  illustrative  of  principles  involved  in  the  case  at  bar. 

The  judgment  of  the  circuit  court,  in  our  opinion,  should 
be  reversed  and  that  of  the  court  of  common  pleas  affirmed. 

Judgment  accordingly.      

Covenants  Running  with  Land — Generally. — A  covenant  does  not 
run  with  the  land  unless  contained  in  a  grant  thereof  or  of  some  estate 
therein:  Fresno  Canal  Co.  v.  Howell,  80  Cal.  114;  13  Am.  St.  Rep.  112.  An 
essential  quality  of  a  real  covenant  is  that  it  relates  to  the  realty,  having 
for  its  object  some  thing  annexed  to  or  inherent  in  or  connected  with  land 
or  real  property:  Morse  v.  Garner,  1  Strob.  514;  47  Am.  Dec.  565,  and 
extended  note;  King  v.  Ken;  5  Ohio,  154;  22  Am.  Dec.  777.  See,  also,  the 
extended  note  to  Oibson  v.  Holden,  56  Am.  Rep.  167. 

Covenants  Running  with  Land— Building  and  Maintaining  Fences. 
A  covenant  by  a  grantor  in  a  deed  forever  to  maintain  a  fence  or  wall  be- 
tween the  granted  premises  and  the  grantor's  premises  runs  with  the  land: 
Haxlett  V.  Sinclair,  76  Ind.  488;  40  Am.  Rep.  254.  A  covenant  that  the 
grantee  shall  keep  and  maintain  a  partition  fence  between  the  lands  con- 
veyed and  those  of  the  grantor  runs  with  the  land:  Kellogg  v.  Hobinson,  6 
Vt.  276;  27  Am.  Dec.  550;  Burhanh  v.  Pillsbury,  48  N.  H.  475;  97  Am.  Dec. 
633,  and  notes.  See  the  extended  notes  to  Oibson  v.  Holden,  56  Am.  Rep. 
161,  and  Morse  v.  Qarner,  47  Am.  Dec.  575. 
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Fraud  in  Contracting  with  an  Intoxicatkd  or  Incompetent  Person.— 
To  secure  possession  of  property  by  means  of  a  contract  made  with  ita 
owner  by  one  who  at  the  time  knows  him  to  be  incapable  of  entering 
into  a  contract  constitutes  a  fraud. 

Fraud,  Action  to  Recover  Damages  for  Procuring  a  Contract  by — 
Rescission  Not  Necessary. — If  a  person  knowingly  and  fraudulently 
takes  advantage  of  an  owner's  intoxication  to  procure  a  contract  from 
him  for  the  purchase  of  his  property  at  an  inadequate  price  which  h« 
knows  the  owner  would  not  accept  if  sober,  and  thereby  on  the  pay- 
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ment  of  siicb  price  he  obtains  sncb  contract  and  possession  of  the 
property,  the  owner  may  maintain  an  action  to  recover  the  damages 
sustained  by  him  without  first  rescinding  the  contract  and  offering  to 
return  the  consideration  received  for  it. 
Evidence  to  Prove  Effect  of  Intoxication  upon  Mental  Capacity. — In 
an  action  to  recover  damages  for  taking  advantage  of  plaintiff's  intoxi- 
cated condition  for  the  purpose  of  obtaining  from  him  a  contract  for 
the  sale  of  his  property  at  an  inadequate  price,  evidence  that,  a  few 
days  prior  to  the  making  of  the  contract  and  when  sober  he  had  placed 
upon  such  property  a  value  widely  variant  from  that  at  which  it  yaa 
sold  is  admissible  because  it  tends  to  show  the  extent  to  which  intoxi- 
cation had  affected  his  judgment. 

Frank  Taggart  and  E.  S.  Dowell,  for  the  plaintiflf  in  error. 

A.  D.  Metz,  for  the  defendant  in  error. 

•*  Bradbury,  J.  The  plaintiff,  now  plaintiflf  in  error,  sets 
forth  his  claim  in  the  court  of  common  pleas  in  an  amended 
petition  as  follows:  **  The  plaintiff  now  comes,  and  by  leave 
of  the  court,  first  had  and  obtained,  and  files  this  his  amended 
petition  in  this  case,  and  says:  'That  on  the  18th  day  of 
August,  A.  D.  1886,  the  plaintiflf  was  intoxicated  to  such  an 
extent,  that  by  reason  thereof  he  was  totally  unable  and  un- 
fit to  make  or  enter  into  a  valid  contract  of  any  kind.  That 
the  defendant,  ®*  then  well  knowing  the  condition  of  the 
plaintiflf,  and  that  he  was  then  intoxicated  to  such  an  extent 
that  he  was  wholly  unfit  and  unable  by  reason  thereof  to 
make  or  enter  into  a  valid  or  binding  contract,  and  then 
intending  to  cheat  and  defraud  the  plaintiflf,  bargained  with, 
and  then  induced  and  procured  the  plaintiflf,  while  so  intox- 
icated, to  sell  and  deliver  to  him,  the  defendant,  the  undi- 
vided one-half  interest  in  all  the  livery  stock,  consisting  of 
horses,  carriages,  harness,  whips,  robes,  and  all  other  prop- 
erty then  owned  by  the  plaintiflf  and  one  Jerome  T.  Baird  as 
partners  under  the  firm  name  of  Baird  &  Son.  That  said 
undivided  one-half  interest  in  said  livery  stock,  so  sold  and 
delivered  by  the  plaintiflf  to  the  defendant,  was  then  of  the 
value  of  $1,600;  yet  the  defendant,  then  well  knowing  that 
the  said  undivided  one-half  interest  in  said  livery  stock  was  of 
the  value  of  $1,600,  and  then  intending  to  cheat  and  defraud 
the  plaintiflf,  induced  and  procured  the  plaintiflf,  while  so  intox- 
icated as  aforesaid,  to  sell  and  deliver  said  undivided  one-half 
interest  in  said  livery  stock  to  the  defendant  for  the  sum  of 
$1,000  and  no  more;  and,  while  so  intoxicated  and  intending 
to  cheat  and  defraud  the  plaintiflf,  the  defendant  caused  and 
procured  the  plaintiflf  to  enter  into  a  written  contract  between 
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him  and  the  plaintiflf  wherein  and  whereby  it  appears  that 
the  plaintiff  sold  and  delivered  said  one  undivided  half  in- 
terest in  said  livery  stock  to  the  defendant  for  the  sum  of 
$1,000  and  no  more.  The  i)laintiff  says  that  if  he  had  been 
Bober  and  capable  of  transacting  such  business  on  said  18th 
day  of  August,  1886,  he  would  not  have  entered  into  said 
written  contract  with  the  defendant,  and  would  not  have 
sold  and  delivered  his  said  undivided  one-half  interest  in 
said  delivery  stock  to  the  defendant  for  less  than  ••  $1,600 
cash.  That  his  said  undivided  one-half  interest  in  said 
livery  stock  was  then  worth  the  sum  of  $1,600  cash,  and  that 
the  sum  of  $1,000,  the  amount  paid  by  the  defendant  to  the 
plaintiff  therefor  at  the  time  and  in  the  manner  aforesaid, 
was  a  grossly  inadequate  price  and  consideration  therefor, 
and  the  defendant  then  well  knew  it.  That  the  defendant 
then  well  knew  that  $1,000  was  a  grossly  inadequate  price 
and  consideration  for  the  said  undivided  one-half  of  said 
livery  stock,  and  then  knew  that  if  the  plaintiflf  was  sober 
and  capable  of  transacting  such  business  as  that  of  selling 
and  disposing  of  his  interest  in  said  livery  stock,  that  the 
plaintiff  would  not  then  have  accepted  the  sum  of  $1,000  as 
a  full  consideration  for  his  interest  in  said  livery  stock,  which 
he  had  sold  and  delivered  to  defendant  as  aforesaid,  but 
intending  to  cheat  and  defraud  the  plaintiff,  the  defendant 
purchased  from  the  plaintiflf  the  said  interest  in  said  livery 
stock  for  the  sum  of  $1,000  as  in  the  manner  aforesaid,  and 
uhich  stock  the  plaintiflf  then  delivered  to  defendant.  The 
plaintiflf  says  that,  by  reason  of  the  premises,  he  has  been 
cheated,  wronged,  and  defrauded  by  the  defendant  out  of  the 
sum  of  $600. 

"'The  plaintiflf  therefore  prays  judgment  against  the  de- 
fendant for  the  sum  of  six  hundred  dollars,  with  interest 
from  August  18,  1886.'  " 

To  this  petition  a  demurrer  was  interposed  by  the  defend- 
ant, which  the  court  of  common  pleas  overruled,  and  to  which 
ruling  the  defendant  excepted.  An  issue  of  fact  was  then 
joined  between  the  parties,  upon  the  trial  of  which  the  plain- 
tiflf offered  to  prove  the  price  he  had  placed  upon  the  livery 
stock  before  the  sale,  while  sober.  The  defendant  objected 
to  its  admission;  his  objection  being  overruled  and  tiie  evi- 
dence admitted  he  •*  entered  an  exception  thereto.  It  was 
upon  these  two  grounds  that  the  circuit  court  reversed  the 
judgment,  that  court  holding  that  the  amended  petition,  &B 
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above  set  forth,  did  not  disclose  a  cause  of  action,  and  that 
evidence  of  the  value  the  plaintiff  had,  while  sober,  placed 
upon  the  property  just  previous  to  the  sale  was  not  admis- 
sible. 

1.  In  support  of  the  holding  of  the  circuit  court  that  the 
amended  petition  did  not  state  a  cause  of  action  counsel 
contends  that  plaintiffs  only  remedy  was  to  rescind  the  con- 
tract, which  he  could  accomplish  in  either  of  two  ways:  1. 
By  a  suit  in  equity;  2.  By  an  offer  to  return  the  considera- 
tion he  had  received,  coupled  with  a  demand  for  the  restora- 
tion of  his  own  property,  after  which,  if  the  defendant  did 
not  consent  to  a  restoration,  an  action  in  replevin  or  in  trover 
would  lie.  That  these  remedies  were  open  to  the  plaintifiF  is 
apparent,  and  is  in  fact  admitted  by  his  counsel;  but  he 
contends  for  still  another,  namely,  the  right,  without  a  prior 
formal  rescission  of  the  contract,  to  maintain  an  action  to 
recover  the  difference  between  the  value  of  the  property  and 
the  price  received.  Such  an  action  could  not  be  regarded  as 
being  on  the  contract,  for  instituting  an  action  directly  on 
the  contract  would  be  an  affirmation  of  it,  and,  if  the  con- 
tract should  be  affirmed,  he  could  not  recover;  for,  according 
to  its  terms,  he  had  been  fully  paid.  The  institution  of  such 
an  action  might  be  regarded,  perhaps,  as  a  rescission;  but,  if 
the  defendant's  possession  was  riglitful  up  to  the  moment  of 
the  filing  of  the  petition,  the  principle  upon  which  that  pos- 
session would  be  instantly  transformed  into  a  wrongful  one 
is  not  very  apparent.  If  its  unlawful  character  grew  out  of 
the  recission  the  defendant  should  have  been  afforded  •*  an 
opportunity  to  restore  the  property  before  being  held  a  wrong- 
doer. If,  however,  the  method  by  which  the  defendant  ob- 
tained possession  was  wrongful,  there  would  be  consistency 
in  holding  the  possession  thus  obtained  to  have  been  wrong- 
ful at  its  inception. 

The  petition  avers  that  the  defendant,  with  intent  to  cheat 
and  defraud  the  plaintiff,  induced  the  latter  to  enter  into  the 
contract  under  consideration,  and  to  deliver  to  the  defendant 
the  property  involved  in  the  controversy,  with  knowledge 
that  the  plaintiff  was  "  unfit  and  unable  to  make  or  enter 
into  a  valid  contract,"  because  his  senses  were  dulled  by  in- 
toxication. The  demurrer  admitted  this  to  be  true.  It  thus 
appeared  not  merely  that  a  contract  had  been  made,  but  that 
the  defendant  liad  secured  the  possession  of  the  plaintiff's 
property  by  knowingly  taking  advantage  of  the  latter's  tern- 
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porary  incapacity.  Had  possession  been  taken  while  the 
plaintiffs  senses  were  overcome  by  sleep  no  one  would  deny 
that  such  a  possession  was  wrongful.  The  difference  between 
the  character  of  a  possession  secured  by  the  latter  method 
and  one  deliberately  obtained  through  the  medium  of  an  in- 
valid contract,  made  with  one  whose  senses  the  possessor 
knew  at  the  time  were  stupefied  by  excessive  intoxication, 
is  one  of  degree  rather  than  principle.  That  in  the  former 
case  the  transaction  would  involve  a  trespass  and  present 
none  of  the  features  peculiar  to  contracts,  while  in  the  latter 
case  it  took  the  form  of  a  contract,  is  a  distinction  possessing 
little  if  any  materiality  in  this  connection.  The  fraud  in- 
hering in  the  one  should  be  deemed  a  substantial  equiva- 
lent to  the  force  involved  in  the  other  method  of  obtaining 
possession.  Each  is  wrongful.  To  secure  the  possession  of 
property  *®  by  means  of  a  contract  made  with  its  owner  by 
one  who  at  the  time  knew  him  to  be  incapable  of  entering 
into  a  contract  constitutes  a  fraud. 

In  such  case,  it  is  true,  a  contract  exists  which  the  inca- 
pacitated party  has  an  option  to  aflBrm  or  rescind.  But,  be- 
cause the  one  party  may  exercise  this  option,  it  does  not  follow 
that  the  other  party  may  compel  its  exercise  as  a  condition 
precedent  to  obtaining  any  relief.  If,  when  restored  to  capac- 
ity, the  former  is  satisfied  with  the  contract,  and  wished  to 
enforce  its  provisions,  he  can  affirm  and  maintain  an  action 
upon  it;  if  he  had,  in  fact,  received  a  substantial  part  of  the 
consideration  secured  to  him  by  the  contract,  and  wished  to 
recover  possession  of  the  property  with  which  he  had  been 
induced  to  part,  he  should  be  required  to  rescind  the  contract, 
and  restore  that  part  of  the  consideration  which  had  been 
paid  him,  for  he  should  not  be  allowed  to  retain  the  latter, 
and  at  the  same  time  recover  possession  of  the  former. 

Where  one  person,  ignorant  of  the  incapacity  of  another 
person,  deals  with  the  latter  and  obtains  possession  of  his 
property,  the  possession  of  the  former  should  not  be  deemed 
wrongful  until  the  contract  is  rescinded,  and  a  demand  for 
the  property  made  upon  him.  The  mutual  rights  or  liabili- 
ties of  persons  thus  situated,  however,  should  not  be  the 
measure  of  the  rights  and  liabilities  of  parties,  where  the  pos- 
session of  the  property  of  one  has  been  wrongfully  obtained 
by  the  other.  The  wrongful  acts  by  which  possession  was 
Becured  become  material  factors  in  determining  the  question. 
If  a  possession  thus  obtained  is  continued   under  circum- 
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stances  from  which  it  may  be  fairly  inferred  that  the  party 
in  possession  is  exercising  •''  dominion  over  the  property  to 
the  exclusion  of  the  right  of  the  party  wrongfully  dispos- 
sessed, the  latter  may  regard  such  acts  as  constituting  a 
conversion  of  the  property. 

We  have  found  no  case  in  all  respects  similar  to  the  one 
under  consideration,  but,  in  a  number  of  well-considered 
cases,  courts  have  held  that,  where  the  purchase  of  goods  has 
been  effected  by  false  representations,  the  vendor  may  main- 
tain trover  against  the  vendee  without  demand:  Thurston  v. 
Blanchard,  22  Pick.  18;  33  Am.  Dec.  700;  Green  v.  Russell, 
5  Hill,  183;  Thompson  y.  Rose,  16  Conn.  71;  41  Am.  Dec. 
121;  Noble  v.  Adams,  7  Taunt.  59;  Bristol  v.  Wilsmore,  2 
Dowl.  &  R.  755. 

In  the  procedure  prescribed  by  our  Civil  Code  all  the 
ancient  co-nraon-law  actions  are  abolished;  all  are  merged 
into  one  "  civil  action,"  and,  even  if  the  facts  stated  in  the 
petition  did  not  disclose  a  technical  conversion,  they  consti- 
tute fraud  to  the  injury  of  the  plaintiff,  as  we  have  seen. 
The  remedy  should  be  as  broad  as  the  injury.  The  party 
guilty  of  the  fraud  should  not  be  allowed  to  shield  himself 
by  a  contract  procured  in  this  way  and  insist  upon  immunity 
for  the  fraud  until  the  contract  has  been  formally  rescinded. 

2.  The  principal  dispute  between  the  parties  at  the  trial  in 
the  court  of  common  pleas  related  to  the  competency  of  the 
plaintiff  to  make  a  contract  at  the  time  the  one  in  contention 
was  entered  into.  One  means  of  ascertaining  this,  was  to 
contrast  him,  as  lie  conducted  and  expressed  himself  on  that 
day,  with  himself  as,  according  to  his  conduct,  his  opinions 
and  expressions,  he  appeared  on  other  days  when  known  to 
be  duly  sober.  That  a  few  days  before  the  sale,  at  a  time 
when  he  was  sober,  he  had  placed  upon  the  property  a  value 
that  widely  varied  from  that  at  which  it  was  sold,  ®®  re- 
flected upon  the  extent  that  his  judgment  had  been  affected 
by  the  liquor  he  had  drank. 

That  such  evidence  might  be  considered  by  the  jury  for 
some  other  and  improper  purpose,  as,  for  instance,  in  deter- 
mining the  value  of  the  property  and  the  damages,  does  not 
render  its  admission  erroneous.  If  competent  for  any  pur- 
pose it  was  admissible. 

Whenever  it  becomes  necessary  to  inquire  into  the  mental 
condition  of  a  person,  and  there  are  other  issues  in  the  cause, 
much  evidence  is  usually  admitted  which,  but  for  that  issue. 
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would  be  incompetent;  and  in  such  cases  the  court,  upon  the 
request  of  a  party,  should  caution  the  jury  to  limit  its  eflFect 
to  the  issue  to  which  it  is  lawfully  applicable. 

The  charge  of  the  court  is  not  printed  in  the  record;  but 
we  should  presume  that  the  trial  court  did  its  duty,  and 
therefore  either  limited  to  its  proper  office  the  evidence 
objected  to,  or,  if  requested  by  the  defendant,  would  have 
done  so. 

Judgment  of  the  circuit  court  reversed  and  that  of  the  com- 
mon pleas  affirmed.  

Fraud  ik  Contracting  with  Intoxicated  Person.— A  contract  ob- 
tained from  a  person  intoxicated  to  such  a  degree  that  he  cannot  consent 
understandingly  will  in  equity  be  decreed  to  be  canceled:  French  v.  French^ 
8  Ohio,  214;  31  Am.  Dec.  441;  Crane  v.  Conklin,  1  N.  J.  Eq.  346;  22  Am. 
Dec.  519,  and  note.  A  promissory  note  obtained  for  an  insufficient  con* 
flideration  from  a  person  enfeebled  in  mind  and  body  by  disease  and  long 
continued  dmnkenness,  and  at  the  time  of  its  execution  under  the  influence 
of  intoxicating  liquor,  is  presumptively  fraudulent:  Holland  v.  Bnrnea,  63 
Ala.  83;  25  Am.  Rep.  595.  See,  especially,  the  extended  note  to  Lancaster 
County  Bank  v.  Moore,  21  Am.  Rep.  29. 

Contract  Procured  by  Fraud — Damages. — Where  a  party  has  been 
induced  by  fraud  to  enter  into  an  executed  contract  for  the  purchase  ot 
property  he  may  either  rescind  and  recover  back  the  consideration  paid  or 
affirm  the  contract  and  recover  damages  for  the  fraud:  Boroen  v.  Mandeville, 
95  N.  Y.  237,  cited  in  Fowler  v.  Bowery  Sav.  Bank,  10  Am,  St.  Rep.  486. 
See,  also^  the  extended  note  to  Cottrill  v.  Krum,  18  Am.  St.  Rep.  556. 
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[51  Ohio  State,  83.] 

Mandamus  will  not  Lib  to  Compel  the  Issuing  of  Stock  in  a  Private 
Corporation  if  the  statute  of  the  state  in  which  the  writ  was  applied 
for  forbids  its  issuing  where  tliere  is  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  law.  The  remedy  of  the  party  entitled  to  such 
issuing  is  either  at  law  to  recover  damages  or  in  equity  to  compel  the 
officers  of  the  corporation  to  execute  and  deliver  a  proper  certificate  of 
stock. 

Pleading — Conclusion  of  Law. — An  allegation  in  a  petition  for  a  writ  of 
mandamus  that  the  relators  have  no  remedy  at  law  amounts  to  notliiug 
more  than  a  declaration  of  the  pleader's  opinion,  and  as  an  allegation  of 
fact  is  without  force. 

Northway  &  Fitch  and  Tracy  Bamum,  for  the  plaintiff  in 
error. 

George  A.  Groot,  for  the  defendants  in  error. 


Jan.  1894.]  State  v.  Carpenter.  667 

•®  Williams,  J.  The  original  action  was  mandamus^ 
brought  in  the  court  of  common  pleas  of  Ashtabula  county, 
by  the  plaintiff  in  error,  against  the  president,  secretary, 
and  treasurer  of  the  Baker  Engine  &  Machine  Company,  a 
manufacturing  corporation  organized  in  this  state,  to  compel 
them  to  issue  to  the  relators,  Bross  and  Baker,  certificates 
for  three  hundred  and  ten  shares  of  the  company's  stock,  of 
one  hundred  dollars  each,  which,  it  is  alleged,  the  relators 
duly  subscribed  and  paid  for,  and  for  which  the  defendants 
refuse  to  issue  certificates  to  them.  The  relators  allege  that 
they  have  no  adequate  remedy  at  law,  and  pray  for  a  per- 
emptory writ.  The  answer  denies  that  the  relators  paid  for 
the  stock,  or  paid  any  sum  whatever  on  their  subscription, 
and  avers  they  are  indebted  to  the  company  for  the  full 
amount  thereof,  namely,  thirty-one  thousand  dollars.  The 
court  found  the  issues  for  the  defendants;  and  held,  further- 
more, that  the  remedy  of  the  relators  at  law  was  adequate, 
and  on  both  grounds  denied  the  writ.  The  circuit  court,  to 
which  the  cause  was  taken  on  appeal,  stated  its  conclusions 
of  fact  and  of  law  separately,  at  the  request  of  the  plaintiff. 
It  found  that  the  relators  fully  paid  for  the  stock,  and  were 
entitled  to  the  certificates,  but  held  their  remedy  was  in  equity, 
ana  for  that  reason  refused  the  writ;  and  it  is  claimed  here 
that  in  so  holding  that  court  committed  an  error. 

The  cases  are  in  conflict  upon  the  question  whether  the 
remedy  by  mandamus  may  be  employed  to  compel  the  issue 
or  transfer  of  certificates  ^'^  of  stock  of  a  private  corporation. 
The  remedy,  in  this  state,  is  controlled  by  statutory  regula- 
tions which  define  the  writ,  and  determine  the  cases  in  which 
it  may  issue.  "  Mandamus  is  a  writ  issued  in  the  name  of 
the  state,  to  an  inferior  tribunal,  a  corporation,  board,  or  per- 
son, commanding  the  performance  of  an  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  an  office,  trust,  or 
station":  Rev.  Stats.,  sec.  6741.  A  limitation  upon  the  rem- 
edy is  contained  in  section  6744,  which  provides  that  "  The 
writ  must  not  be  issued  in  a  case  where  there  is  a  plain  and 
adequate  remedy  in  the  ordinary  course  of  the  law."  The 
duty  of  issuing  certificates  of  stock  of  a  private  corporation,  to 
those  entitled  to  receive  them,  is  specially  enjoined  upon  its 
officers,  it  is  claimed,  by  the  following  provision  contained 
in  section  3254  of  the  Revised  Statutes,  viz:  "  Stockholders 
shall  be  entitled  to  receive  certificates  of  their  paid-up  stock 
in  the  company;    and   the  president  and   secretary  of  the 
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company  shall,  on  demand,  execute  and  deliver  to  a  stock- 
holder a  certificate  showing  the  true  amount  of  the  stock 
held  by  him  in  the  company."  And  we  think  there  can  be 
no  doubt  that  such  a  corporation  is  bound,  through  its 
proper  officers,  to  issue  to  each  stock  subscriber  wlio  has  fully 
paid  for  his  stock  a  certificate  truly  representing  liis  interest 
•in  the  corporation.  But  the  question  still  remains,  what  is 
the  appropriate  remedy  for  the  refusal  or  failure  to  do  so? 
If  there  be  "a  plain  and  adequate  remedy  in  the  ordinary 
course  of  the  law,"  the  courts  are  prohibited  by  statute  from 
issuing  the  writ  of  mandamus.  Shares  of  stock  in  a  private 
corporation  are  personal  property;  and  it  has  long  been  set- 
tled that  an  action  for  damages  for  their  conversion  may  ®® 
be  maintained,  upon  the  refusal,  on  demand,  to  issue  or 
transfer  certificates  to  persons  entitled  to  them.  True,  there 
has  not  always  been  uniformity  in  the  rule  applied  in  deter- 
mining the  measure  of  the  damages  in  such  cases;  it  being 
held  in  some,  that  the  value  of  the  stock  at  the  time  of  the 
conversion  is  the  measure  of  the  damages  that  may  be  re. 
covered;  in  others,  its  value  at  the  time  of  the  trial;  and  in 
others  still,  its  highest  value  at  any  time  between  the  conver- 
sion and  trial.  The  first  of  the  rules  above  stated  is  the  one 
which  seems  generally  to  prevail,  unless  there  is  some  thing 
in  the  nature  or  circumstances  of  the  conversion  which  en- 
hances the  damages.  But  the  damages  are  not  necessarily 
limited  to  the  market  value  of  the  stock.  Its  actual  value 
may  be  recovered;  and  that  may  be  shown  by  proof  of  the 
value  of  the  property  and  business  of  the  corporation,  its 
goodwill,  and  dividend-earning  capacity:  Freon  v.  Carriage 
Co.,  42  Ohio  St.  38;  51  Am.  Rep.  794;  Cook  on  Stock  and 
Stockholders,  sec.  581. 

Besides,  *'  remedy  in  the  ordinary  course  of  the  law,"  is  not 
confined  to  those  actions  which,  before  the  adoption  of  the 
Civil  Code,  were  actions  at  law,  but  embraces  what  were  suits 
in  equity  as  well;  and  if,  for  any  reason,  an  action  for  dam- 
ages might  prove  inadequate  for  the  full  redress  of  the  relat- 
ors' injury,  we  see  no  reason  why  they  could  not  obtain  that 
complete  measure  of  relief  in  equity.  It  was  held  by  this 
court,  in  Iron  R.  R.  Co.  v.  Fink,  41  Ohio  St.  321,  52  Am. 
Rep.  84,  that  a  suit  in  equity  may  be  maintained  against  a 
corporation  to  compel  it  to  issue  a  stock  certificate  to  a  sub- 
scriber, or  his  assignee,  upon  tender  of  the  sum  subscribed. 
Indeed,  that  remedy  is  well  established,  and  is  the  one  gen- 
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erally  pursued  in  such  cases,  and  also  in  cases  where  *•  the 
transfer  of  stock  on  the  books  of  the  corporation,  or  a  certifi- 
cate of  such  transfer,  is  sought:  Cook  on  Stock  and  Stock- 
holders, sees.  61,  391.  In  the  last  section  cited,  that  author 
says,  the  remedy  by  suit  in  equity  is  the  most  complete  and 
most  just  one  for  compelling  a  corporation  to  register  a  trans- 
fer of  stock,  and  "is  a  remedy  applicable  to  almost  all  cases 
arising  under  a  refusal  of  a  corporation  to  allow  a  registry  of 
transfer.  The  case  will  be  decided  on  equitable  principles, 
however,  and  a  transfer  will  not  be  decreed  if  it  involves  bad 
faith.  The  relief  usually  demanded  is  in  the  alternative, 
being  either  for  a  registry  of  the  transfer  or  damages  in  lieu 
thereof."  The  reasons  which  conduce  to  the  holding  that  a 
suit  in  equity  is  the  most  satisfactory  and  complete  remedy 
to  accomplish  the  registration  of  transfers  of  stock  apply 
equally  when  the  object  sought  is  the  issue  of  certificates 
originally.  Mandamus  is  not  well  adapted  to  the  trial  of 
questions  of  fact  or  the  determination  of  controversies  of  a 
strictly  private  nature.  Its  office  is  rather  to  command  and 
enforce  the  performance  of  those  duties  in  which  the  public 
have  some  concern,  and  where  the  right  is  clear,  and  does 
not  depend  upon  a  complication  of  disputed  facts  which  must 
be  settled  from  the  conflicting  testimony  of  witnesses. 

There  is  nothing  in  the  facts  of  the  case  before  us  which 
shows  that  an  action  for  damages,  or  suit  in  equity,  would 
not  furnish  the  relators  a  plain  and  adequate  remedy  for  the 
wrong  complained  of.  It  is  not  alleged  that  the  corporation 
has  refused  to  admit  them  as  members  of  that  body,  or  denied 
them  the  right  to  vote  or  be  voted  for,  or  to  exercise  their 
privileges  as  stockholders;  nor,  that  any  of  their  personal 
advantages  or  privileges  as  such  ***  have  been  interfered 
with.  The  writ  of  mandamus  has  sometimes  been  issued  to 
compel  the  admission  of  members  in  corporate  bodies  when 
essential  to  the  preservation  of  personal  advantages  to  which 
they  show  themselves  to  be  clearly  entitled.  The  petition 
alleges,  in  general  terms,  that  the  relators  "  have  no  remedy 
at  law";  but  that  amounts  to  nothing  more  than  a  declara- 
tion of  the  pleaders'  opinion,  and,  as  an  allegation  of  fact,  is 
without  force.  Our  conclusion  is,  that  where  the  officers  of 
a  private  corporation,  organized  for  profit,  refuse,  upon  de- 
mand, to  issue  a  certificate  of  stock  to  a  person  entitled 
thereto,  his  appropriate  remedy  is  by  action  against  the  cor- 
poration for  damages,  or  in  equity  to  enforce  the  issue  and 
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delivery  of  the  certificate.     If,  for  any  reason,  the  one  does 
not,  tlie  other  will,  afford  him  a  plain  and  adequate  remedy, 
and  he  may  resort  to  either  at  his  election.     Mandamus  can- 
not, therefore,  be  properly  invoked. 
Judgment  affirmed.  

Mandamus  does  not  Lie  to  Compel  the  Transfer  of  Stock  by  a 
private  corporation  to  a  purchaser:  Freonv.  Carriage  Co.,  42  Ohio  St.  30; 
51  Am.  Rep.  794,  and  extended  note;  Kimball  v.  Union  Water  Co.,  44  Cal. 
173;  13  Am.  Rep.  157;  cotUra,  Bailey  v.  Siroliecier,  38  Ga.  259;  95  Am.  Dec 
38S,  and  note. 


Cincinnati  Oyster  &  Fish  Company  v.  National 
Lafayette  Bank. 

[51  Ohio  State,  106.] 

Banking — Certified  Check.— The  fact  that  the  drawer  of  a  check  pro- 
cures it  to  be  certified  by  the  bank  on  which  it  is  drawn,  before  deliv« 
ering  it  to  the  payee,  does  not  relieve  the  latter  from  the  necessity  of 
making  due  presentation  and  giving  due  notice  of  default  if  he  wishes 
to  hold  on  to  the  liability  of  the  drawer,  but  such  certification  does  not 
discharge  the  drawer,  where  the  bank  becomes  insolvent,  if  the  payee 
shows  proper  diligence  in  presenting  the  check  for  payment  and  giving 
notice  of  its  dishonor. 

Banking  —  Certified  Check. — If  the  Drawer  of  a  Check  Delivers 
IT  Already  Certified  the  relations,  duties,  and  obligiitions  between 
him  and  the  payee  or  holder  are  the  same  as  if  such  check  had  not  been 
certified.  It  is  otlierwise  where  the  check  is  delivered  without  certifi- 
cation, and  the  holder,  instead  of  presenting  it  for  and  receiving  pay- 
ment, presents  and  procures  it  to  be  certified. 

Payment. — A  Ckriified  Check,  given  in  the  ordinary  course  of  business 
and  unatteuiled  b}'  special  circumstances,  is  not  presumed  tj  have  been 
received  as  absolute  payment. 

W.  W.  Symmesy  for  the  plaintiff  in  error. 

Frank  V.  Andrews  and  Healy  &  Brannon,  for  the  defend- 
ant in  error. 

*®®  DicKMAN,  C.  J.  The  plaintiff  in  error,  the  Cincinnati 
Oyster  &  Fish  Company,  is  a  corporation  organized  under 
the  laws  of  Oliio;  and  the  defendant  in  error,  the  National 
Lafayette  Bank,  is  a  corporation  organized  under  the  laws  of 
the  United  States.  In  June,  1887,  the  Lafayette  Bank  re- 
ceived from  a  banking  correspondent  in  Michigan,  for  collec- 
tion, a  sight  draft  for  fifty-four  dollars, drawn  upon  the  plaintiff 
in  error.  On  the  twentieth  day  of  June,  18S7,  the  plaintiff 
in  error,  on  receiving  the  draft  from  the  Lafayette  Bank,  gave 
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to  that  bank,  in  exchange,  its  check  for  fifty-four  dollars, 
already,  by  the  procurement  of  the  plaintiff  in  error,  certified 
by  the  Fidelity  National  Bank  of  Cincinnati,  Ohio.  The  fol- 
lowing is  a  copy  of  the  check  and  its  certification: 

"No.  344.  Cincinnati,  June  20,  1887. 

"  The  Fidelity  National  Bank  pay  to  the  order  of  National 
Lafayette  Bank,  fifty-four  dollars. 

"The  Cincinnati  Oyster  &  Fish  Company. 

"$54,00.  Stephen  Chase,  Superintendent 

"  (Certification.) 

"Good  for  $54.00,  when  properly  indorsed. 

"Fidelity  National  Bank, 

"Ammi  Baldwin,  Cashier." 

On  the  same  day — the  20th  of  June — the  amount  of  the 
check  was  at  once  credited  by  the  Lafayette  Bank  to  the 
account  of  its  banking  correspondent.  The  check  was  duly 
indorsed  and  duly  presented  to  the  Fidelity  National  Bank 
on  the  twenty-first  day  of  June,  1887,  and  payment  was  re- 
fused— the  Fidelity  Bank  having  failed  and  closed  its  doors. 
The  check  was  duly  protested  on  the  same  day  for  nonpay- 
ment, and  notice  of  such  nonpayment  was  served  upon  the 
plaintiff"  in  error  at  its  place  of  business  in  Cincinnati. 

*®*  Demand  of  payment  of  the  check  was  made  upon  tha 
plaintiff"  in  error,  and  payment  was  by  it  refused. 

At  the  time  of  the  transaction  between  the  parties  to  this 
cause,  it  was  usual  and  customary  for  banks  and  bankers  in 
Cincinnati  to  send  notices  to  persons  owing  accounts  at 
banks,  that  "  checks  on  other  banks  are  not  received  in  pay- 
ment for  drafts  after  half-past  one  o'clock  unless  certified  "; 
and  for  those  receiving  such  notices,  to  take  up  and  pay  off 
drafts  or  other  mercantile  paper  with  certified  checks.  But 
while  it  was  thus  the  general  rule  of  banks  and  bankers  to 
require  checks  offered  in  payment  of  drafts,  notes,  or  other 
mercantile  paper  after  half-past  one  o'clock  to  be  certified, 
that  rule  was  not  such  that  it  might  not  be  permitted  to  go 
unobserved,  if  the  party  receiving  the  check  was  satisfied 
that  it  was  good,  or  that  the  party  drawing  it  was  responsible. 

The  record  presents  only  one  question  that  claims  our  con- 
sideration, and  that  is,  can  the  drawer  of  a  certified  check 
be  held  liable  for  its  payment,  where  it  is  certified  by  the 
bank  at  his  own  instance,  request,  or  procurement,  before  ho 
delivers  it  to  the  payee. 

Am.  St.  Rkp.,  Vol,  XLVL  —86 
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Among  the  numerous  definitions  of  checks  which  the  text- 
writers  give,  that  of  Mr.  Daniels,  in  his  treatise  on  Negotiable 
Instruments,  section  1566,  has  been  very  generally  approved. 
A  cheek  is  there  defined  as,  "  a  draft  or  order  upon  a  bank 
or  banking-house,  purporting  to  be  drawn  upon  a  deposit  of 
funds  for  the  payment  at  all  events  of  a  certain  sum  of 
money,  to  a  certain  person  therein  named,  or  to  him  or  his 
order,  or  to  bearer,  and  payable  instantly  on  demand."  It 
is  an  absolute  transfer  or  appropriation  of  so  much  money, 
in  the  ****  hands  of  the  drawee.  If  the  payee  or  holder  pre- 
sents the  ciieck  for  payment  before  the  close  of  banking 
hours  on  the  next  day  after  its  date,  and  payment  is  refused, 
the  drawer,  if  duly  notified,  will  be  liable.  And  the  drawer 
will  not  be  discharged  from  liability  by  the  delay  of  the 
holder  to  make  presentment  and  give  notice  of  dishonor,  un- 
less he  has  suffered  loss  thereby;  and  if  the  bank  remains 
solvent,  and  the  fund  upon  which  the  check  is  drawn  is 
unaffected  by  the  delay,  the  liability  of  the  drawer  continues, 
ordinarily,  in  full  force. 

The  certification  of  the  check  by  the  bank  as  "  good  "  pro- 
cured by  the  drawer,  on  his  own  motion,  before  its  delivery 
to  the  payee,  will  not  relieve  the  latter  from  the  necessity  of 
making  due  presentment  and  giving  due  notice  of  its  dis- 
honor, if  he  would  hold  on  to  the  liability  of  the  drawer;  nor 
will  such  a  certification  discharge  the  drawer  where  the  bank 
becomes  insolvent,  if  the  payee  uses  the  proper  diligence  in 
presenting  the  check  for  payment,  and  giving  notice  of  its 
dishonor.  In  other  words,  where  the  drawer  of  the  check 
delivers  it  already  certified,  the  relations  of  the  payee  or 
holder  and  the  drawer  are  not  affected  by  the  circumstance 
that  the  check  is  certified;  their  duties  and  obligations  tow- 
ard each  other  remain  the  same  as  they  would  have  been 
had  the  check  not  been  certified. 

Upon  the  presentation  of  the  check  by  the  drawer  to  the 
bank  for  certification,  it  becomes  manifest  that  it  is  de- 
signed to  be  negotiated,  and  that  the  drawer,  to  facilitate  its 
negotiation,  seeks  to  strengthen  his  own  obligation  by  adding 
to  it  that  of  the  bank.  The  certification  becomes  an  acknowl- 
edgment by  the  bank  that  the  drawer  has  funds  ***  on  de- 
posit, which  the  bank  will  pay  over  to  the  holder  of  the  check 
upon  its  being  presented.  Assurance  is  thereby  given  to  the 
pavee  that  the  check  has  not  been  drawn  without  provision 
to  meet  its  payment.     A  check  so  certified,  when  offered  in 
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taking  up  drafts,  notes,  or  other  mercantile  paper,  if  it  is 
received  too  late  to  pass  through  the  clearing-house  on  the 
day  when  offered,  may  inspire  confidence*  that  when  pre- 
eented  the  next  day  for  payment  it  will  not  be  dishonored. 
But  such  an  enlargement  of  the  security  is  not  to  be  con- 
strued into  an  absolute  discharge  of  the  drawer  of  the  check. 
By  simply  receiving  the  check  in  the  form  in  which  it  is 
presented  the  holder  does  not  make  the  drawee  his  sole 
debtor,  as  when,  after  becoming  the  owner,  the  holder  pro- 
cures the  certification  of  the  check — thus  voluntarily  mak- 
ing the  bank  upon  which  it  is  drawn  his  sole  debtor,  and 
releasing  the  drawer:  Born  v.  First  Nat.  Bank,  123  Ind.  78; 
18  Am.  St.  Rep.  812. 

It  is  said,  however,  in  behalf  of  the  plaintiff  in  error,  that 
the  drawer  of  the  check  in  dispute  caused  it  to  be  certified 
by  the  requirement  of  the  Lafayette  Bank.  The  record  does 
not  lead  us  to  that  conclusion.  It  is  not  any  where  stated 
that  the  notice  was  sent  to  the  plaintiff  in  error,  that  checks 
on  other  banks  would  not  be  received  in  payment  for  drafts 
after  one  and  a  Vialf  o'clock,  unless  certified.  The  bank  noti- 
fied the  plaintiff  in  error  that  it  held  for  collection  the  sight 
draft  received  from  its  banking  correspondent  in  Michigan, 
but  what  else  that  notice  contained  does  not  appear,  as  the 
notice  itself  was  not  offered  in  evidence.  As  agreed  to  by 
counsel  for  the  parties  to  the  cause,  the  plaintiff  in  error  re- 
ceived from  the  Lafayette  Bank  the  sight  draft,  "and,  in 
exchange  *"  therefor,  gave  its  check,  already,  by  its  pro- 
curement, certified  by  the  Fidelity  National  Bank."  The 
fact  that  when  the  check  was  thus  given  it  had  already  been 
certified  by  the  procurement  of  the  plaintiff  in  error  would 
in  itself  preclude  the  idea  that  the  bank  had  procured  it  to 
be  certified.  Moreover,  the  rule  requiring  checks  offered  after 
half  past  one  o'clock  in  payment  of  drafts  to  be  certified  was 
not  an  invariable  one,  but  its  enforcement  was  dependent  upon 
whether  the  party  receiving  a  check  was  satisfied  that  it  was 
good,  or  that  the  party  drawing  it  was  responsible.    . 

If  the  check  on  the  Fidelity  National  Bank  had  been  un- 
certified it  would  not  be  contended  that  it  was  taken  in  abso- 
lute and  final  discharge  and  satisfaction  of  the  sight  draft. 
It  would  rather  be  deemed  to  have  been  taken  in  payment 
on  the  condition  that  it  should  be  paid  when  presented.  An 
uncertified  check,  if  given  in  the  ordinary  course  of  business, 
and  unattended  by  special  circumstances,  is  not  presumed  to 
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be  received  as  tibsolute  payment,  even  if  the  drawer  have 
funds  in  the  bank.  The  holder  is  not  bound  by  receiving  it, 
but  may  treat  it  as  a  nullity  if  he  derives  no  benefit  from  it, 
provided  he  has  been  guilty  of  no  negligence  which  has 
caused  an  injury  to  the  drawer:  2  Parsons  on  Contracts,  8th 
ed.,  736.  The  payee  to  whom  the  debt  is  owing  may  demand 
money  in  lieu  of  a  check,  in  the  absence  of  an  express  agree- 
ment. No  implication  arises  from  the  mere  fact  that  the 
drawer  has  procured  the  check  to  be  certified,  that  it  is  ac- 
cepted as  money  or  currency.  The  rule  has  been  laid  down 
in  New  York  that  by  the  act  of  certification  the  bank  under- 
takes for  only  two  facts,  viz:  The  genuineness  of  the  drawer's 
signature,  and  the  sufficiency  of  his  account  to  meet  the  de- 
mand of  **'  payment;  that  it  vouches  for  nothing  further, 
either  in  the  body  of  the  check  or  indorsed  upon  it:  Marine 
Nat.  Bank  v.  National  City  Bank,  59  N.  Y.  67;  17  Am.  Rep. 
305.  While  the  act  of  certification  may  increase  the  negotia- 
bility of  the  check  in  the  market  it  cannot  be  regarded  as 
evidence  of  the  solvency  of  the  bank,  and,  per  se,  gives  rise 
to  no  presumption  that  a  check  is  accepted  in  payment  as 
money.  It  was  said  in  Born  v.  First  Nat.  Bank,  123  Ind. 
78,  18  Am.  St.  Rep.  312:  "It  neither  represents  nor  touches 
the  question  of  the  solvency  of  the  bank  upon  which  it  is 
drawn.  There  is,  therefore,  no  just  reason  for  concluding 
that  the  party  who  takes  a  certified  check,  in  the  ordinary 
course  of  business,  assumes  the  risk  of  the  solvency  of  the 
bank  chosen  by  the  drawer  of  the  check  as  his  place  of  de- 
posit  The  certification  of  a  check  is  not  intended  to 

convey  to  the  person  to  whom  it  is  offered  an  assurance  that 
the  bank  upon  which  it  is  drawn  is  solvent,  for  there  is  noth- 
ing in  the  nature  of  the  transaction,  nor  in  the  form  of  the 
contract,  which  authorizes  the  inference  that  any  of  the  parties 
expected  or  intended  that  it  should  have  that  eff"ect." 

The  question  of  the  drawer's  liability  on  a  check,  procured 
by  him  to  be  certified  before  delivering  it  to  the  payee,  has 
received  the  consideration  of  the  supreme  court  of  Massachu- 
setts in  the  cases  of  Head  v.  Hornblower  and  Minot  v.  Russ, 
156  Mass.  458;  32  Am.  St.  Rep.  472.  In  the  opinion  by 
Field,  C.  J.,  a  marked  distinction  is  drawn  between  checks 
presented  for  certification  by  the  drawer  and  those  whose 
certification  is  procured  by  the  payee  or  holder.  It  was 
there  held  that,  when  the  payee  or  holder  of  a  check  pre- 
sents it  for  certification,  the  bank  knows  that  it  is  done  for 
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the  convenience  or  security  of  the  holder.  The  holder  *** 
could  demand  payment  if  he  chose,  and  it  is  only  because 
instead  of  payment  the  holder  desires  certification  that  the 
bank  certifies  the  check  instead  of  paying  it.  In  the  opinion 
it  is  said:  "The  weight  of  authority  is,  that  if  the  drawer,  in 
his  own  behalf,  or  for  his  own  benefit,  gets  his  check  certi- 
fied, and  then  delivers  it  to  the  payee,  the  drawer  is  not  dis- 
charged; but  that  if  the  payee  or  holder,  in  his  own  behalf, 
or  for  his  own  benefit,  gets  it  certified  instead  of  getting  it 
paid,  then  the  drawer  is  discharged.  We  are  of  the  opin- 
ion that  this  view  of  the  law  rests  on  sound  reasons 

If  persons  receive  checks  uncertified,  and  then  present  them 
to  the  bank  for  certification  instead  of  payment,  the  certifi- 
cation should  be  considered  as  discharging  the  drawer." 

A  check  being  payable  immediately  on  demand,  the  holder 
has  no  right  to  demand  from  the  bank  any  thing  but  pay- 
ment of  the  check;  and  the  bank  has  no  right,  as  against  the 
drawer,  to  do  any  thing  else  but  pay  it:  Daniell  on  Negotia- 
ble Instruments,  sec.  1601.  Where,  therefore,  the  holder, 
instead  of  demanding  and  receiving  tlie  money,  has  the 
check  certified,  and  leaves  the  money  in  the  bank  subject 
to  future  draft,  he  enters  into  independent  contractual  rela- 
tions with  the  bank  not  contemplated  by  the  drawer,  and  to 
which  the  drawer  is  not  a  party.  Instead  of  receiving  pay- 
ment, as  he  might  and  should  have  done,  he  chooses  to  accept 
in  place  of  payment  an  express  executory  agreement  by  the 
bank  to  pay  the  check  to  the  holder  when  presented  for  pay- 
ment at  any  time  thereafter:  Metropolitan  Nat.  Bank  v.  Jones, 
137  111.  634;  31  Am.  St.  Rep.  403.  In  contemplation  and  by 
operation  of  law  the  holder  is  in  the  position  of  having  actu- 
ally drawn  out  the  funds  from  the  bank,  and  redeposited  them 
to  his  ***  own  credit,  and  caused  a  certificate  of  deposit  to 
be  issued  to  him  therefor.  It  is  evident  that  the  drawer  is 
thereby  made  to  stand  in  a  difl'erent  relation  to  the  payee 
and  holder  from  what  he  would  were  the  check  certified  by 
his  own  procurement  prior  to  its  delivery  to  the  payee. 

We  find  no  error  in  the  record  that  would  justify  a  reversal 
of  the  judgment  of  the  court  below,  and  the  judgment  of  the 
circuit  court  is  therefore  affirmed. 


Banks — Checks— Effect  of  Certification  Befobk  Delivery. — Wheo 
the  drawer  of  a  check  procures  ita  certification  by  the  bank  before  its  da- 
lirery  to  the  drawee  the  drawer  is  liable  upon  uonpaymeat  on  presentatioo 
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to  the  bank:  Meh-opolUan  Nat.  Bank  v.  Jones,  137  III.  634;  31  Am.  St.  Rep. 
403,  and  note.  If  a  drawer  in  his  own  behalf  or  for  his  own  benefit  get* 
his  check  certified,  and  then  delivers  it  to  the  payee,  the  payer  is  not  dis< 
charged,  but  if  the  payee  or  holder,  in  his  own  behalf,  gets  it  certified 
instead  of  getting  it  paid,  then  the  drawer  is  discharged:  Minot  v.  Buss,  156 
Mass.  458;  32  Am.  St.  Rep.  472,  and  note.  The  certification  of  a  check  by 
the  drawee  at  the  request  of  the  indorser,  before  delivery  to  the  holder, 
does  not  release  the  indorser:  Mutual  Nai.  Bank  v.  Botgi,  28  La.  Ann.  933; 
26  Am.  Rep.  126.  See  further  on  this  subject,  to  the  same  effect  as  th» 
foregoing  cases:  Born  t.  First  NaL  Bank,  123  Ind.  78;  18  Am.  St.  Rep.  312; 
and  note. 

Payment — Certified  Check  as. — Where  the  holder  of  a  check  procures 
it  to  be  certified  this  operates  as  payment  of  the  debt  for  which  the  check 
was  drawn,  and  the  drawer  is  released  from  liability:  French  v.  Irwin,  4 
Baxt.  401;  27  Am.  Rep.  769.  To  make  the  acceptance  of  a  certified  check 
operate  as  an  absolute  payment  there  must  be  an  agreement,  express  or 
implied,  that  it  shall  be  regarded  as  money:  Born  v.  Firtt  NaL  Bank,  123 
Ind.  78;  18  Am.  St.  Rep.  312,  and  note.  See  the  extended  note  to  Zrf'ne- 
weaver  v.  Slagle^  54  Am.  Rep.  781,  782. 
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[51  Ohio  State,  2C9.] 

Statutes— Gamk  Laws,  CossTRucnoN  of  as  to  Game  Killed  Bsroin^ 
THE  State. — A  statute  making  it  unlawful  to  purchase,  sell,  expose  for 
sale,  or  have  in  possession  any  of  the  birds  mentioned  therein,  but  de< 
daring  that  its  provisions  shall  not  be  construed  to  apply  to  any  com- 
mon  carrier  into  whose  possession  any  of  the  birds  or  game  shall  come 
in  the  regular  course  of  their  business  while  in  transit  to  the  state  from 
any  place  without  the  state  where  the  killing  of  such  birds  or  game 
shall  be  lawful,  applies  to  game  killed  beyond  the  state,  and  makes  the 
sale  or  the  having  in  possession  such  game  in  this  state  unlawful. 

Constitutional  Law — Game  Laws. — A  statute  making  it  criminal  for  a 
person  to  have  in  his  possession  or  to  purchase  or  sell  certain  game 
birds  or  animals  at  the  times  designated  therein  is  constitutional,  though 
applicable  to  birds  or  animals  killed  outside  of  the  state  where  such 
killing  was  unlawful. 

Prosecution  against  the  defendant,  a  hotel-keeper,  for 
having  in  his  possession,  for  the  purpose  of  sale  to  his  guests 
in  the  city  of  Cincinnati,  six  quail.  These  were  purchased 
in  tlie  state  of  New  York  and  shipped  thence  to  him.  He 
had  sold  one  of  the  quail,  not  in  the  original  package,  to  a 
guest  at  his  hotel.  The  killing  of  the  quail  in  New  York  was 
lawful.  The  defendant  was  found  guilty  and  sentenced  to 
pay  a  fine,  and  an  appeal  was  taken  to  the  court  of  common 
pleas  from  a  justice  of  the  peace  before  whom  the  prosecution 
was  instituted,  and  his  judgment  affirmed.     Another  appeal 


Jan.  1894.]  Roth  v.  State.  667 

was  taken  to  the  circuit  court,  resulting  in  another  affirmance, 
and  thence  the  case  was  brought  to  the  supreme  court  by 
writ  of  error. 

W  K.  Maxwell,  for  the  plaintiff  in  error. 

J.  K.  Richards,  attorney  general^  and  John  P.  Murphy,  for 
the  defendant  in  error. 

**"  The  Court.  The  prosecution  was  based  on  section 
6964  of  the  Revised  Statutes,  as  amended  April  6,  1882  (79 
Ohio  Laws,  74),  which  reads  as  follows: 

'*  Whoever  purchases,  sells,  exposes  for  sale,  or  has  in  his 
possession  any  of  the  birds,  game,  or  animals  mentioned 
in  sections  6960,  6961,  and  6963,  during  the  time  when  the 
killing  thereof  is  made  penal,  shall  be  fined  not  exceeding 
twenty-five  dollars  nor  less  than  two  dollars,  or  imprisoned 
not  more  than  thirty  days,  or  both;  provided,  that  the  provi- 
sions of  this  act  shall  not  be  construed  as  applicable  to  any- 
common  carrier  into  whose  possession  any  of  the  birds,  game, 
or  animals  herein  mentioned  shall  come  in  the  regular  course 
of  their  business  for  transportation,  whilst  they  are  in  transit 
through  this  state  from  any  place  without  this  state,  where 
the  killing  of  said  birds,  game,  or  animals  shall  be  lawful." 

***  Section  6961  provides  that:  "No  person  shall,  on  any- 
place, catch,  kill,  or  injure,  or  pursue  with  such  intent,  any 
quail,  except  between  the  tenth  day  of  November  and  the 
fifteenth  day  of  December,  inclusive."  This  section  also 
prohibits  the  catching,  killing,  or  injuring  of  other  kinds  of 
birds,  game,  or  animals,  within  certain  designated  periods, 
and  prescribes  penalties  for  the  infraction  of  any  of  its  pro- 
visions. 

The  claim  of  the  plaintiff  in  error  is,  that  it  is  not  a  viola- 
tion of  section  6964  to  sell,  or  expose  for  sale,  quail,  or  other 
game,  which  was  not  caught  or  killed  in  this  state,  during 
the  prohibited  season;  and,  as  it  is  shown  by  the  agreed 
statement  of  facts,  that  the  quail  sold  by  him  was  killed  in 
the  state  of  New  York  when  it  was  there  lawful  to  do  so,  he 
was  guilty  of  no  offense,  and  should  have  been  discharged. 
We  do  not  adopt  that  interpretation  of  the  section.  Its  terms 
do  not  restrict  the  offenses  defined  by  it  to  the  purchase,  sale^ 
exposure  for  sale,  or  having  possession  of  birds,  game,  or 
animals  which  were  caught  or  killed  in  this  state,  or  such  as 
were  caught  or  killed  in  violation  of  the  sections  therein 
specified.     By  its  language  it  is  made  unlawful  to  purchase, 
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sell,  or  expose  for  sale,  or  have  the  possession  of,  "  during  the 
time  when  the  killing  thereof  is  made  penal,"  any  of  the 
birds,  game,  or  animals  mentioned  in  those  sections,  without 
regard  to  where  or  when  the  same  were  caught  or  killed; 
the  essential  fact  being  their  possession,  sale,  or  exposure  for 
sale,  during  the  season  when  it  is  unlawful  to  kill  them. 
And  that  such  was  the  legislative  intention  is  manifest  from 
the  proviso  contained  in  the  section,  which  exempts  from  its 
penalty  common  carriers  who  have  received  such  ***  game 
outside  of  the  state  where  it  was  lawfully  killed,  and  have  it 
in  their  possession  in  th^  state  in  the  course  of  transportation 
through  it,  in  the  regular  course  of  their  business.  If  such 
possession  was  lawful  without  the  proviso  its  provisions  were 
unnecessary,  and  are  inoperative.  But,  the  possession  of  such 
game  in  this  state,  though  received  from  another  state  where 
it  was  lawfully  killed,  having  been  made  an  offense  by  the 
preceding  clause  of  the  section,  the  proviso  became  necessary 
for  the  protection  of  common  carriers  under  the  circum- 
stances therein  stated,  and  accomplishes  that  result.  As 
none  but  such  carriers  are  entitled  to  that  protection  the 
possession  by  others  here  during  the  prohibited  season  of 
game  lawfully  killed  outside  of  the  state  is  a  violation  of 
section  C964,  and  its  sale,  or  exposure  for  sale,  within  that 
period,  is  likewise  an  offense  under  it.  We  cannot  say  that 
a  statute  of  that  kind  will  not  be  more  effectual  in  preserving 
birds  and  game  in  this  state  than  one  preventing  the  sale  of 
such  only  as  should  be  killed  here.  Nor  do  we  think  the 
statute  is  unconstitutional.  Every  one  is  presumed  to  know 
the  law,  and  persons  who  acquire  such  property  when  the 
statute  is  in  force  take  it  subject  to  its  provisions:  Phelps  v. 
Eacey,  60  N.  Y.  10;  19  Am.  Rep.  140;  Magner  v.  People,  97 
111.  320;  State  v.  Randolph,  1  Mo.  App.  15. 
Judgment  aflSrmed.  

Statctks.— Game  and  Fish  Caught  ik  Another  State,  the  sale  of 
maybe  prohibited:  Extended  note  to  Eke  parte  Metier,  42  Am.  St.  Rep.  141. 
The  question  as  to  the  constitutionality  and  validity  of  game  laws  in  geo- 
•ral  will  be  found  fully  treated  ia  the  same  note. 
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BoiOE  V.  Hodge. 

[51  Ohio  State,  236.] 
Corporations — Stockholder's  Liabilitt. — Upow  thb  Renewal  or  Ex« 
TENSION  of  the  time  of  payment  of  a  debt  by  a  corporation  a  stock* 
holder's  liability  continues,    though  he  has  before  such  renewal  or 
extension  parted  with  his  stock. 

Action  against  stockholders  to  enforce  their  liability  for 
indebtedness  of  the  corporation.  The  defendants  proved  that 
the  debts  upon  which  the  action  was  brought  were  either 
contracted  after  they  had  ceased  to  be  stockholders,  or  though 
contracted  before,  had  been  renewed  afterward  without  their 
consent.  The  trial  court  held  that  their  liability  nevertheless 
continued.  The  constitutional  and  statutory  provisions  refer- 
red to  in  the  opinion  of  the  court  were  as  follows:  "Dues 
from  corporations  shall  be  secured  by  such  individual  liabil- 
ity of  the  stockholders  and  other  means  as  may  be  prescribed 
by  law;  but,  in  all  cases,  each  stockholder  shall  be  liable  over 
and  above  the  stock  by  him  or  her  owned  on  any  amount  un- 
paid thereon,  to  the  further  sum  of  at  least  equal  in  amount 
to  such  stock":  Const.  1851,  art.  13,  sec.  3.  "The  stock- 
holders of  a  corporation  which  may  be  hereafter  formed,  and 
such  stockholders  as  are  now  liable  under  former  statutes, 
shall  be  deemed  and  held  liable  in  addition  to  their  stock  in 
an  amount  equal  to  the  stock  by  them  subscril^ed,  or  other- 
wise acquired  to  the  creditors  of  the  corporation,  to  secure  the 
payment  of  the  debts  and  liabilities  of  the  corporation": 
Ohio  Rev.  Stats.  1892,  art.  58,  sec.  32. 

Swayne,  Swayne  &  Hayes,  for  the  plaintiff  in  error. 

Baker,  Smith  dc  Baker,  and  E.  W.  Tolerton,  for  the  defend- 
ants in  error. 

*"'  Bradbury,  J.  The  only  question  arising  upon  the 
voluminous  record  in  this  cause,  which  we  deem  of  sufficient 
general  interest  to  consider,  is  that  growing  out  of  the  refusal 
of  the  circuit  court  to  relieve  the  plaintiff  in  error  from  lia- 
bility on  account  of  debts  of  the  company  created  while  he 
was  a  stockholder,  the  time  for  the  payment  of  which  had 
been  extended,  by  renewals,  after  he  had  disposed  of  his  stock. 
If  a  holder  of  the  stock  of  a  corporation  is  a  surety  merely 
in  his  relation  to  the  corporate  debts,  and  his  liability  is  to 
be  measured  by  the  rules  of  law  which  govern  that  "®  re- 
lation, then  an  extension  by  a  creditor  of  the  time  for  the 
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payment  of  a  corporate  debt,  by  its  renewal  after  a  stock- 
holder had  ceased  to  be  such,  and  without  his  consent,  would 
relieve  him  from  liability  for  its  payment:  Slagle  v.  Pow,  41 
Ohio  St.  603;  Bank  of  Steubenville  v.  Leavitt,  5  Ohio,  207. 

That  the  liability  of  a  stockholder  for  the  corporate  debts 
in  this  state  is  secondary — that  is,  cannot  be  resorted  to 
by  the  corporation  creditors  until  the  corporate  assets  are 
exhausted,  or  cannot  be  reached  by  the  ordinary  processes  of 
law — was  established  by  the  case  of  Wright  v.  McCormackt 
17  Ohio  St.  86. 

This,  however,  is  not  a  test  of  the  question,  for  in  many 
cases,  in  fact  usually,  the  creditor  may  pursue  the  principal 
debtor  and  his  surety,  contemporaneously,  or  even  pursue 
the  surety  in  the  first  instance,  under  some  circumstances: 
Wilkins  v.  Ohio  Nat.  Bank,  31  Ohio  St.  565;  Brandt  on 
Suretyship,  sec.  97. 

The  liability  of  the  stockholders  is  founded  upon  section  3 
of  article  13  of  the  constitution  of  1851,  and  section  3258  of 
the  Revised  Statutes.  The  subject  was  of  sufficient  impor- 
tance to  have  thus  secured  the  attention  of  the  convention 
that  framed  our  present  constitution,  and,  we  think  that  in 
view  of  this  constitutional  provision,  and  the  legislation 
founded  upon  it,  the  principle  of  holding  stockholders  of  cor- 
porations liable  for  corporate  debts  is  within  the  public  pol- 
icy of  the  state,  and  that  the  statute  should  be  construed 
so  as  to  constitute  it  a  substantial  provision  for  the  benefit  of 
the  corporate  creditors. 

One  who  contracts  with  a  corporation  may  be  presumed  to 
have  kept  these  beneficial  provisions  in  mind  at  the  time. 
It  was  his  privilege  to  inquire  *'*  and  ascertain  who  then 
constituted  the  corporate  body,  and  investigate  their  pecuni- 
ary responsibility.  To  require  him,  however,  at  his  peril,  to 
examine  his  books  every  time  he  may  be  invoked  to  renew 
an  existing  debt,  and  ascertain  if  changes  in  the  corporate 
membership  have  occurred  since  the  debt  was  created,  and 
if  so,  investigate  the  comparative  pecuniary  ability  of  the 
new,  as  compared  with  that  of  the  old,  stockholder,  would 
seem  to  us  a  long  stride  in  the  direction  of  nullifying  by  con- 
struction these  constitutional  and  statutory  provisions  which, 
at  best,  involve  much  difficulty  and  delay  in  their  applica- 
tion. The  question  has  received  the  attetition  of  the  courts 
of  a  number  of  the  states:  Hnrger  v.  McCnllough,  2  Denio, 
119;  Hanson  v.  Donkersley,  37  Mich.  184;  Jackson  v.  Meek,  87 
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Tenn.  69;  10  Am.  St.  Rep.  620;  and  incidentally  touched  in 
some  other  cases.     The  decisions  have  been  conflicting. 

In  Wheeler  v=  Faurot,  37  Ohio  St.  28,  and  Harpold  v.  Sto- 
hart,  46  Ohio  St.  397,  15  Am.  St.  Rep.  618,  this  court  recog- 
nized the  conflict  among  the  authorities  upon  the  question, 
but  did  not  find  it  necessary  to  determine  it.  In  Taylor  v. 
Wheel  Co.,  9  Am.  Law  Rec.  28,  the  court  of  common  pleas  of 
Logan  county  held  that  the  extension  of  a  corporate  debt  by 
a  renewal  did  not  discharge  a  stockholder  who  was  liable  as 
such  for  the  original  debt,  but  who  had  transferred  his  stock 
before  the  time  for  payment  had  been  extended,  by  a  renewal 
of  the  note.  This  rule,  we  think,  is  in  harmony  with  the 
spirit  of  the  constitutional  and  statutory  provisions  of  thi» 
Btate  prescribing  the  liability. 

Judgment  affirmed.  

Corporations.  —  Liability  oy  Stockholder  for  Corporate  Dkbt 
when  the  corporation  becomes  insolvent  after  bis  transfer  of  bis  stock: 
Extended  notes  to  Freeland  v.  McCullough,  43  Am.  Dec.  698,  and  Thompson 
T.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  861.  The  creditor  of  a  corporation  who 
gives  up  old  notes  and  takes  new  ones  after  a  stockholder  has  withdrawn 
from  the  corporation  by  making  a  sale  of  his  stock  and  giving  due  public 
notice  thereof  thereby  releases  such  stockholder  from  the  debt:  iVew 
England  etc  Bank  v.  Newport  Steam  Factory,  6  R.  I.  154;  75  Am.  Dec.  688. 
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[51  Ohio  State,  270.] 

Contract. — An  Illegal  Agreement  Made  bt  a  Plaintiff  will  not  defeat 
him  unless  bis  cause  of  action  is  founded  upon,  or  arises  out  of,  such 
agreement. 

ClONTRAOT,  Illegal,  no  Rescission  Necessary. — If  an  assured  compro- 
mises his  claim  and  accepts  a  less  sum  than  that  due,  in  consideratioa 
of  the  promise  of  the  insurer  not  to  prosecute  the  former  on  a  charge 
of  burning  the  property  insured,  the  consideration  is  illegal  and  the 
compromise  void,  and  the  assured,  without  any  rescission,  may  main- 
tain an  action  upon  bis  policy  as  though  such  compromise  had  not  been 
effected. 

Contract,  Illegal  Agreement  as  a  Defense.  —  If  a  claim  against  an 
insurer  is  compromised  upon  the  consideration  that  he  will  not  prose- 
cute the  assured  upon  a  charge  of  burning  the  property  such  compro- 
mise is  illegal,  will  not  be  enforced  at  the  instance  of  the  assured,  and 
constitutes  no  impediment  to  an  action  upon  the  original  policy. 

Contract,  Agreement  not  to  Prosecute  a  Criminal  Charge. — To  ren- 
der a  contract  void,  on  the  ground  that  its  consideration  was  tha 
suppression  of  a  pro:secution,  the  crime  charged  need  not  have  been 
committed. 
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BiscissTON  —  Consideration,  Return  or  when  not  Neoessart. — If  a 
person  entitled  to  recover  the  valne  of  property  insured  and  afterward 
destroyed  by  fire  makes  an  agreement  of  compromise  ander  which  ha 
receives  a  less  sum  than  is  due,  and  such  compromise  is  as  against  him 
fraudulent  or  otherwise  illegal  and  nonenforceable,  he  may  niaintaia 
an  action  against  the  insurer  upon  the  original  liability  without  first 
returning  the  money  received  under  the  compromise,  because  he  ii 
entitled  to  the  sum  so  received,  whether  the  compromise  is  valid  or 
invalid. 

Contract,  Illioal,  Retainino  Consideration.  —  If  a  contract  is  void, 
because  resting  upon  an  illegal  consideration,  its  repudiation  by  one 
party  does  not  give  the  other  the  right  to  have  restored  to  him  what 
he  parted  with  under  it,  nor  does  the  retaining  by  the  party  of  what 
he  has  received  amount  to  a  ratification  of  such  contract  by  him.  An 
illegal  contract  is  not  susceptible  of  ratification. 

Hine  &  Clarke  and  Thomas  Bates,  for  the  plaintifif  in  error. 

R.  B.  Murray,  T.  W.  Sanderson,  and  C,  R,  TruesdaUf  for 
the  defendants  in  error. 

S76  "Williams,  J.  The  record  discloses  that  on  the  trial 
the  plaintiff  gave  evidence  sustaining  the  *''''  allegations  of 
her  petition,  and  the  only  defense  attempted  to  be  maintained 
was  that  which  pleaded  the  compromise,  in  support  of  which, 
and  of  the  averments  of  the  reply  thereto,  the  parties  respect- 
ively offered  their  proof.  The  court  instructed  the  jury,  in 
substance,  that,  if  the  parties  made  a  compromise  and  settle- 
ment of  the  plaintiff's  loss,  by  which  she  accepted  five  hun- 
dred and  seventy-five  dollar.s  in  satisfaction  of  her  claim,  and 
a  promise  that  she  should  not  be  prosecuted  on  the  charge 
of  burning  the  property  formed  no  part  of  the  consideration, 
she  could  not  recover;  but,  if  such  promise  was  a  part  of  the 
consideration,  the  contract  was  void  and  constituted  no  de- 
fense to  the  action.  To  the  last  proposition  the  defendant 
excepted,  and  whether  that  part  of  the  charge  was  erroneous 
or  not  is  one  of  the  questions  in  the  case. 

It  is  not  disputed  that  a  contract  founded  upon  a  consid- 
eration which,  in  whole  or  in  part,  is  illegal,  immoral,  or 
against  public  policy,  is  void,  and  will  not  be  enforced  at  the 
instance  of  any  party  to  it;  but  it  is  contended  that  rule  can- 
not avail  the  plaintiff,  because  the  contract  of  compromise 
was  executed  by  the  payment  of  the  sum  agreed  upon  and 
the  surrender  of  the  policy,  and  was,  therefore,  notwithstand- 
ing its  infirmity,  a  bar  to  the  action.  We  think  not.  The 
rule  is,  that  the  court  will  not  assist  either  party  to  such  a 
contract  to  enforce  it  against  the  other,  or  to  recover  what  ho 
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has  parted  with  under  the  contract;  and  the  test  in  deter- 
inining  when  it  applies  to  a  phiintiff  is  whether  his  cause  of 
action  is  founded  on  or  arises  out  of  the  legal  agreement.  If 
the  action  is  of  that  character,  whether  it  appear  from  his  own 
stating  or  is  shown  by  way  of  defense,  he  must  *'*  fail; 
otherwise,  not.  The  plaintiff's  action  was  upon  the  policy 
of  insurance,  which,  it  was  admitted,  was  issued  by  the  de- 
fendant and  was  without  taint  or  blemish.  The  destruction 
of  the  property  insured  was  total,  so  that,  under  our  statute, 
the  amount  owing  to  the  plaintiff  was  fixed  and  certain, 
being  the  amount  for  which  the  policy  was  in  force  when 
the  fire  occurred:  Rev.  Stats.,  sec.  3643;  Insurance  Co.  v. 
Leslie,  47  Ohio  St.  409.  The  petition,  to  which  a  copy  of  the 
policy  is  attached,  contains  all  the  allegations  necessary  to 
entitle  the  plaintiff  to  recover  upon  it,  and  on  proof  of  those 
that  were  denied,  to  the  satisfaction  of  the  jury,  the  plaintiff 
was  entitled  to  a  verdict,  unless  the  alleged  compromise  agree- 
ment set  up  in  the  answer  should  be  established  and  enforced 
against  her.  Her  cause  of  action  was  not  founded  on,  nor 
did  it  arise  out  of,  that  agreement.  She  predicated  no  claim 
upon  it,  nor  in  any  way  sought  its  enforcement,  or  the  recov- 
ery of  any  thing  she  had  parted  with  under  it.  On  the  con- 
trary, the  defendant  set  it  up  by  way  of  defense  and  sought 
to  make  it  effectual  against  the  plaintiff,  who  controverted 
its  validity  on  the  ground  that  it  was  illegal  and  had  been 
obtained  by  duress.  We  see  no  reason  why  the  plaintiff 
might  not  pursue  that  course.  She  was  not  obliged  to  first 
bring  an  action  to  set  aside  the  agreement  and  compel 
the  return  of  the  policy  wrongfully  obtained  from  her,  or 
set  out  in  her  petition  the  facts  contained  in  the  answer 
and  reply;  they  were  not  a  part  of  her  case.  The  agree- 
ment was  a  matter  of  defense,  which  might  or  might  not 
be  pleaded;  and  the  necessity  of  pleading  it,  as  well  as  the 
burden  of  proving  it,  was  on  the  defendant:  *'*  Larimore  v. 
Wells,  29  Ohio  St.  13.  The  plaintiff  was  not  required  to 
anticipate  the  defense  and  assail  the  agreement,  in  the  peti- 
tion; and  when  set  up  in  the  answer  it  was  none  the  less 
open  to  attack  by  her  than  it  would  have  been  if  made  the 
foundation  of  an  action  against  her;  nor,  when  attacked,  can 
it  be  more  effective  in  the  one  case  than  in  the  other.  The 
party  asserting  it  in  either  way,  as  the  ground  of  a  right 
which  he  is  seeking  to  enforce,  must  be  defeated,  because  of 
its  illegal  character.     "An  instrument  may  be  shown  to  be 
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void  and  without  legal  existence  or  efficacy,  as  for  want  of 
consideration,  or  for  fraud,  or  duress,  or  incapacity  of  the 
parties,  or  any  illegality  in  the  agreement":  2  Parsons  on 
Contracts,  8th  ed.,  670.  And  this  is  so  whether  the  instru- 
ment he  pleaded  as  a  cause  of  action  or  as  a  defense  to  an 
action  not  arising  out  of  the  agreement.  In  the  cases  of 
Roll  V.  Raguet,  4  Oliio,  400,  22  Am.  Dec.  759,  and  Raguet  v. 
Roll,  7  Ohio,  76,  tiie  actions  were  upon  instruments  given  for 
an  unlawful  purpose;  in  the  former  case  on  promissory  notes, 
and  in  the  latter  on  a  mortgage  executed  to  secure  the  notes, 
which  were  given  for  the  sole  consideration  that  a  criminal 
prosecution  against  one  of  the  makers  should  be  suppressed. 
In  each  of  the  cases  the  plaintiff  failed  because  his  cause  of 
action  was  founded  upon  the  illegal  contract.  The  plaintiff 
in  the  case  of  Moore  v,  Adams,  8  Ohio,  372,  32  Am.  Dec.  723, 
sought  to  have  a  deed  executed  by  him  set  aside  on  the  ground 
that  it  was  made  in  consideration  that  he  should  not  be  prose- 
cuted for  an  alleged  crime,  of  which  the  grantee  accused  him. 
The  illegal  character  of  the  agreement  and  the  plaintiff's  con- 
nection with  it  were  alleged  in  his  bill,  and  constituted  the 
only  ground  for  the  relief  he  prayed  for;  and  it  was  held  that 
no  relief  could  be  *®*  granted  him  on  such  a  cause  of  action. 
Upon  the  same  principle  the  plaintiff,  in  Thomas  v.  Cronise, 
16  Ohio,  54,  and  in  Kahn  v.  Waltorij  46  Ohio  St.  195,  were 
denied  the  remedy  sought  in  those  cases.  And  in  Hooker  v. 
De  Palos,  28  Ohio  St.  251,  which  was  an  action  to  recover 
back  money  paid  in  part  performance  of  an  illegal  agree- 
ment, the  plaintiff  was  defeated  on  the  same  ground.  In  all 
of  these  cases,  and  others  of  like  characetr,  where  the  plain- 
tiff failed  to  obtain  the  relief  he  desired,  his  cause  of  action 
was  founded  upon,  or  arose  out  of,  the  illegal  transaction; 
and  in  that  important  and  decisive  feature  the  case  before 
us  is  distinguished  from  them. 

It  was  held  in  James  v.  Roberts,  18  Ohio,  548,  that  a  court 
of  chancery  will  restrain  the  collection  of  a  note  and  mort- 
gage procured  by  threats  of  a  groundless  prosecution.  The 
court,  in  distinguishing  that  case  from  Roll  v.  Raguet^  4  Oliio, 
400,  22  Am.  Dec.  759,  say,  that  in  the  latter  "  Raguet  agreed 
that  he  would  not  only  not  prosecute,  but  would  use  his 
influence  to  prevent  a  prosecution,  and  that  he  would  not 
appear  as  a  witness  against  the  accused."  The  doctrine  of 
the  Roll  case  is  recognized,  but,  in  holding  that  it  did  not 
apply  to  the  James  cabe,  the  court  say:  "  That  James  was 
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entirely  innocent  of  the  crime  charged  against  him,  and 
that  was  known  to  all  parties  concerned;  that  the  charge 
was  got  up  merely  for  the  purpose  of  extorting  money  from 
him  by  operating  upon  his  fears,  and  that,  fearing  the  con- 
sequence of  the  prosecution,  notwithstanding  his  innocence, 
he  executed  the  note  and  mortgage."  And  further,  that 
"atrue  public  policy  requires  that  all  groundless  prosecu- 
tions should,  if  possible,  be  prevented,  and  that  every  facility 
shall  be  afforded  to  the  innocent  to  escape  from  *®'  such 
a  calamity;  and  we  think  an  innocent  party  may,  with 
great  propriety,  ask  to  be  relieved  from  the  consequences 
of  a  groundless  charge."  While  this  case  does  not  overrule 
that  of  Moore  v.  Adams,  8  Ohio,  372,  32  Am.  Dec.  723,  or 
even  refer  to  it,  we  regard  it  as  containing  important  qualifi- 
cations of  the  doctrine  of  that  case,  which  are  sustained  by 
well-considered  adjudications  elsewhere;  among  them,  Heck' 
man  v.  Swartz,  50  Wis.  267;  Atkinson  v.  Denby,  6  Hurl.  &  N. 
778;  7  Hurl.  &  N.  903;  30  L.  J.  361;  Hullhorst  v.  Scharner, 
15  Neb.  57.  A  party  who,  in  the  free  exercise  of  his  faculties, 
enters  into  an  unlawful  agreement  does  not  stand  in  pre- 
cisely the  same  position  as  one  who  executes  such  a  contract 
under  duress.  There  is  no  contract  without  the  consent  of 
the  parties  to  its  terms,  and  there  is  no  consent  when  the 
free  agency  of  one  party  is  overcome;  and  it  can  be  of  no 
practical  consequence  whether  it  be  overcome  through  fear 
of  loss  of  life  or  of  limb,  or  through  fear  of  imprisonment. 
The  latter  may  be  as  potent  as  either  of  the  others,  and,  with 
some  individuals,  more  so.  Nor  can  we  think  a  sound  rule 
requires  that  the  threat  of  either  should,  in  all  cases,  be 
such  as  would  operate  upon  persons  of  ordinary  firmness, 
and  inspire  in  them  a  just  fear.  The  question  in  each  case 
must  be  whether  the  person  threatened  was  deprived  of  his 
freedom  of  will;  and  that  is  a  question  of  fact  in  the  deter- 
mination of  which  regard  should  be  had  to  the  nature  of  the 
threats,  the  sex,  age,  and  condition  of  life  of  the  party,  and 
the  attending  circumstances.  In  the  proper  application  of 
the  rule  to  the  case  made  by  the  record  before  us  we  are  not 
prepared  to  say  the  jury  was  not  authorized  to  find  that  the 
agreement  relied  on  as  a  defense  was  procured  from  the 
plaintiff  by  duress,  and  therefore  void.  In  that  event  she 
was  ***'  not  in  pari  delicto,  and,  under  the  authority  of  James 
V.  Roberts,  18  Ohio,  548,  might,  if  necessary,  have  maintained 
an  action  to  set  it  aside.     But,  as  has  already  been  shown, 
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that  was  unnecessary;  the  plaintiff  might,  as  she  did,  resist 
the  agreement  on  the  ground  that  it  was  illegal,  when  set  up 
in  defense  to  her  action. 

Another  objection  made  to  that  part  of  thechnrge  we  have 
been  considering  is,  tliat  it  was  misleading,  in  that  itimplied 
the  plaintiff  was  guilty  of  arson,  and,  in  effect,  required  the 
jury  to  find  in  her  favor  notwithstanding  she  burned  the 
propert3\  The  charge  will  not  bear  that  construction.  To 
render  the  contract  void  on  the  ground  that  its  consideration 
was  the  suppression  of  a  prosecution,  the  crime  charged  need 
not  in  fact  have  been  committed.  It  was  not  pleaded  as  a 
defense,  that  the  plaintiff  burned  the  property,  nor  does  that 
claim  appear  to  have  been  made,  in  any  way,  on  the  trial. 
The  fact  that  no  such  defense  was  made  may  be  regarded 
as  an  admission  in  the  case  that  there  was  no  foundation  for 
it;  and,  though  that  may  have  inured  to  the  plaintiff's  ad- 
vantage, it  is  not  probable  that  the  jury  was  misled,  as 
counsel  for  plaintiff  in  error  suppose.  And  again,  it  is  said, 
there  was  no  evidence  in  the  case  to  which  the  charge  was 
applicable.  We  have  examined  the  evidence,  and  think  it 
was  sufficient  to  authorize  the  charge  given. 

The  only  other  question  deemed  of  sufficient  importance 
to  be  noticed  in  the  report  arises  out  of  tlie  refusal  of  the 
court  to  give  to  the  jury  an  instruction  requested  by  the  de- 
fendant, the  substance  of  which  is,  that  the  plaintiff  could 
not  recover  because  she  had  not  paid  or  tendered  back  the 
money  received  under-  the  alleged  compromise  agreement. 
It  is  contended  that  a  party  who  ***'  would  rescind  a  con- 
tract must  restore  to  the  other  what  has  been  received  from 
him;  and  such  is  undoubtedly  the  general  rule.  It  is  not, 
however,  without  exceptions,  one  of  which  is  found  in  the 
case  of  Behout  v.  Bodle,  38  Ohio  St.  500,  in  which  this  court 
held  that  "  where  a  principal  debtor,  by  falsely  and  fraudu- 
lently representing  to  the  creditor  that  his  surety  has  con- 
sented to  an  extension  of  time  for  payment,  procures  from 
the  creditor  an  agreement  for  such  extension  in  consideration 
that  interest  be  paid,  such  agreement  is,  as  to  the  creditor 
fraudulent,  and  he  may,  upon  discovery  of  such  fraud,  even 
after  the  period  of  extension  has  expired,  repudiate  such 
agreement  and  sue  upon  the  original  contract  without  refund- 
ing or  tendering  back  the  interest  paid  under  such  invalid 
agreement."  In  the  opinion  of  the  court  by  Longworth,  J., 
it  is  said:  "It  is  further  urged  that, in  order  to  enable  plain- 
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tiff  to  repudiate  the  contract,  she  was  bound  to  refund  to 
William  the  money  paid  as  its  consideration,  or  at  least  to 
tender  it  back.  This  cannot  be  true.  This  sum,  which  was 
the  interest  covering  the  period  of  extension,  during  which 
the  principal  remained  actually  unpaid,  was  due  to  the  plain- 
tiff from  William,  irrespective  of  the  question  whether  the 
agreement  was  valid  or  invalid.  We  can  see  no  reason  why 
plaintiff  should  be  compelled  to  pay  to  this  defendant  money 
which  was  her  own  in  either  event,  and  to  which  he  could 
not,  in  any  aspect  of  the  case,  be  entitled." 

The  principle  of  that  case,  applied  to  this  one,  rendered  it 
unnecessary  for  the  plaintiff  to  return  to  the  defendant  the 
five  hundred  and  seventy-five  dollars  she  had  received  before 
commencing  her  action.  The  property  insured  having  been 
totally  destroyed,  the  sum  due  ***  on  the  policy  was,  under 
the  provisions  of  our  statute  heretofore  referred  to,  as  cer- 
tainly fixed  at  the  amount  for  which  the  policy  was  in  force 
when  the  fire  occurred  as  if  it  had  been  evidenced  by  the 
company's  note;  and  she  was,  therefore,  when  she  brought 
her  action,  entitled  to  receive  from  the  defendant,  in  the 
absence  of  any  valid  defense,  the  sum  of  eleven  hundred  and 
eighty-five  dollars.  No  defense  was  made  except  that  based 
on  the  alleged  compromise  under  which,  it  is  conceded,  she 
was  entitled  to  the  sum  paid  her;  and,  with  that  defense 
determined  in  her  favor,  a  much  larger  sum  was  justly  due 
her,  so  that  the  sum  paid  was  owing  to  her  in  any  event,  and 
no  good  reason  appears  why  it  should  have  been  returned  to 
the  defendant.  The  plaintiff  credited  the  amount  on  the 
policy,  and  sued  for  the  balance,  thus  giving  the  defendant 
the  full  benefit  of  it,  which  was  equivalent  to  its  restoration: 
Allerton  v.  Allerton,  50  N.  Y.  670.  Besides,  the  contract 
being  void  because  resting  upon  an  illegal  consideration,  its 
repudiation  by  one  party  does  not  give  the  other  a  right  to 
have  restored  to  him  what  he  parted  with  under  it;  nor  does 
the  retaining  by  the  party  of  what  he  has  received  amount 
to  a  ratification  of  the  contract  by  him.  Such  contracts, 
having  no  validity  from  the  beginning,  are  capable  of  receiv- 
ing none  by  any  ratification,  however  deliberately  and  for- 
mally made;  for  any  attempted  ratification  must  necessarily 
be  as  ineffectual  as  the  original  contract,  because  as  illegal. 
The  law  does  not  recognize  it  to  be  the  right  of  parties  to 
contracts  of  that  nature  to  either  have  them  enforced  or  have 
a  return  of  what  has  been  parted  with  in  their  performance; 
AM.  ST.  Rep.,  Vol.  XLVI.-  37 
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it  denies  both;  and  hence  there  can  be  no  proper  application 
in  Buch  cases  of  the  rules  "**  which  govern  the  rescission  of 
contracts.  There  is  nothing  to  rescind.  The  cases  from 
which  counsel  for  plaintiff  in  error  have  extensively  quoted 
are  those  in  which  it  appears  the  contract  was  rescinded,  or 
a  rescission  sought,  on  tiie  ground  of  fraud,  and  they  have  no 
bearing  on  this  case.  We  find  no  error  in  the  record,  and 
accordingly  the  judgment  is  affirmed. 


Contracts— iLLEQALmr,  When  not  a  Defense.  —  Where  a  plaiiiti6P 
requires  any  aid  from  aa  illegal  transaction  to  establish  his  demand  he 
must  fail;  but,  if  the  cansc  of  action  be  unconnected  with  the  illegal  act, 
and  is  founded  upon  a  distinct  and  collateral  consideration,  it  will  not  be 
affected  by  his  former  unlawful  conduct:  Phalen  v.  Clark,  19  Conn.  421; 
60  Am.  Dec.  253,  and  note;  Buck  v.  Albee,  26  Vt.  184;  62  Am.  Dec.  564, 
and  note.  This  question  is  fully  discussed  in  the  extended  note  to  Lemon 
T.  Orosskopf,  99  Am.  Dec.  62. 

Contracts— Rescission — Return  op  Consideration'. — A  party  electing 
to  rescind  a  contract  must  restore  what  he  has  received  under  it  or  pay 
its  value  as  a  prerequisite  condition:  Woodbury  v.  Woodbury,  47  N.  H.  H; 
90  Am.  Dec.  555,  and  note.  A  party  cannot  rescind  a  contract,  and  at  the 
same  time  retain  in  part  or  in  whole  the  consideration  he  has  received  undnr 
it:  Jennings  V.  Oage,  13  111.  610;  56  Am.  Dec.  476,  and  note;  Masson  v. 
Bovet,  1  Denio,  69;  43  Am.  Dec.  651,  and  note;  Hunt  v.  Turner,  9  Tex. 
385;  60  Am.  Dec.  167;  Ben-y  r.  American  etc  Ins.  Co.,  132  N.  Y.  49;  JW 
Am.  St.  Eep.  548. 
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Highways — ^Telegraph  Lines. — The  appropriation  of  a  public  highway  to 
the  purposes  of  a  telegraph  line  is  a  new  use. 

Highways — Rights  op  Telegraph  Line  in.— A  statute  purporting  to 
grant  telegraph  corporations  the  right  to  use  the  public  highways  does 
not  confer  any  rights  as  against  individuals,  nor  deprive  them  of  right* 
which  they  possessed  prior  to  the  enactment  of  such  statute. 

Highways — Trees,  Right  op  Telegraph  Corporations  Over. — If  tree* 
are  growing  in  a  highway  of  which  an  abutting  landowner  holds  tha 
fee,  a  telegraph  corporation  acting  under  a  statutory  grant  of  authority 
to  construct  its  lines  from  a  point  to  points  along  and  upon  such  publio 
road  or  highway,  has  no  right  to  injure  such  trees,  whether  the  injury 
is  necessary  to  the  use  of  the  lines  of  the  corporation  or  not. 

Criminal  Law — Injuring  Treks. — After  persons  engaged  in  constructing 
a  telegraph  line  on  a  public  highway  are  informed  by  the  owner  of 
abutting  lands  of  his  ownership  of  such  lands  and  of  the  trees  growing 
thereon  in  the  highway,  and  he  protests  against  their  interfering  or 
injuring  such  trees,  but  they  nevertheless  choose  to  go  on  and  do  the 
injury  and  are  subjected  to  a  criminal  prosecution  therefor,  it  ia  for  tha 
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jury  to  say  whether  or  not  they  acted  heedlessly,  recklessly,  and  mali* 
ciously,  and  if  so,  they  may  be  found  guilty. 

Telegraph  Corporations,  Right  of  to  Enter  Private  Pbofeett.— 
Tliough  a  telegrapli  corporation  is  an  instrument  of  interstate  commerce 
and  under  the  protection  of  the  act  of  Congress  declaring  that  the  ereo« 
tion  of  telegraph  lines  shall  as  against  state  interference  be  free  to  all 
who  accept  its  terms  and  conditions,  yet  such  a  corporation  is  not  as 
against  an  individual  citizen  entitled  to  impair  his  property  rights  or 
to  take  or  use  his  private  property. 

Telegraph  Corporations  —  Estoppel  Against  Objecting  to  Injuries 
BY. — A  landholder  who,  without  objection,  permits  a  telegraph  line  and 
poles  to  be  erected  upon  a  public  highway,  the  fee  of  which  belongs  to 
him,  is  not  thereby  estopped  from  subsequently  objecting  to  injuries 
done,  or  about  to  be  done,  by  the  corporation  to  trees  growing  in  such 
highway  by  trimming  or  cutting  them  off  to  furtlier  facilitate  tho 
stringing  of  wires. 

Wolf  &  Moore  and  I.  T.  Siddall,  for  the  plaintiffs  in  error. 

8.  F.  Halselman,  "prosecuting  attorney,  for  the  defendant  in 
error. 

"*  Spear,  J.  The  conviction  was  had  under  section  6880 
of  tlie  Revised  Statutes,  which  provides  that:  "  Whoever 
wrongfully,  and  without  lawful  authority,  cuts  down  or 
destroys,  or  by  girdling,  or  any  other  means,  injures  any 
vine,  bush,  shrub,  sapling,  or  tree,  standing  or  growing  upon 
land  not  his  own,  or  severs  from  the  land  of  another,  or  in- 
jures, or  destroys,  any  product  standing  or  growing  thereon, 
or  other  thing  attached  thereto,  shall  **'  be  fined  in  any 
sum  not  more  than  one  hundred  and  fifty  dollars,  or  im- 
prisoned not  more  than  thirty  days,  or  both." 

Objection  was  made  at  the  trial  to  the  admission  of  any 
evidence  under  the  indictment.  Exceptions  were  also  taken 
to  the  refusal  to  charge  divers  propositions  tendered  by  coun- 
sel for  defendants.  But  the  principal  question  in  the  case  is 
raised  by  the  exception  to  the  following  instruction  given  by 
the  court  to  the  jury,  viz: 

"Upon  the  question  as  to  the  rights  of  the  telegraph  com- 
pany the  court  says  to  you  that  at  the  time  of  the  erection  of 
the  poles  and  the  construction  of  the  telegraph  line,  whether 
in  1882  or  1884,  the  land  upon  which  this  highway  was  situ- 
ated was  the  property  of  Mr.  Taylor,  subject  to  the  right  of 
way  for  public  use  for  a  highway;  that  is,  for  travel  and 
keeping  it  in  repair  as  a  highway. 

"As  between  Mr.  Taylor  and  other  individuals  or  corpora- 
tions it  could  be  used  for  no  other  purpose  without  entitling 
him  to  compensation  for  such  use;  and  the  entry  of  this  tele- 
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graph  company  upon  his  land  without  compensation  to  him, 
or  witliout  an  agreement  between  him  and  such  corporation, 
if  you  find  this  corporation  did  so  enter,  was  not  a  riglitful 
entry  or  occupancy;  and,  as  to  the  trees  growing  upon  this 
land  at  the  time  such  company  constructed  its  lines,  as  be- 
tween him  and  such  corporation  he  had  the  right  to  have  the 
trees  remain  and  grow  there  without  injury,  wliether  such 
injury  M'as  necessary  or  not  to  the  use  of  the  lines  of  such 
telegraph  company.  The  United  States  could  not,  nor  has  it 
attempted  to,  take  away  by  any  statute  that  right.  Mr.  Tay- 
lor's right  to  maintain  the  trees  in  the  ordinary  way  was  an 
absolute  right,  and  this  right  could  be  "*  taken  from  him 
in  no  way  until  such  time  as  they  acquired  the  right  to  main- 
tain such  lines  by  prescription,  which  means  actual  occu- 
pancy for  twenty-one  years  or  more,  or  by  appropriation  or 
agreement;  and  for  this  company,  by  its  agents,  without  first 
acquiring  the  right,  to  enter  upon  this  land  and  to  cut  the 
trees  growing  thereon,  would  be  proceeding  without  lawful 
authority." 

If  this  instruction  is  wrong  the  conviction  cannot  stand. 

It  is  maintained  by  the  plaintifi's  in  error  that  the  charge 
is  erroneous  because  The  Postal  Telegraph  Cable  Company 
derived  authority  by  force  of  section  3454,  and  following,  of 
the  Revised  Statutes  of  Ohio,  and  of  section  5263,  and  follow- 
ing, of  the  Revised  Statutes  of  the  United  States  (by  which 
its  line  is  made  an  instrument  of  interstate  commerce),  to 
enter  upon  and  occupy  the  highway  for  its  telegraph  line, 
and  was  therefore  rightfully  there  for  the  purposes  of  its  busi- 
ness, and  that  as  it  appears  that  what  was  done  by  the  em. 
ployees  of  the  company  in  the  way  of  trimming  the  trees  of 
Mr.  Taylor  was  done  to  prevent  the  branches  from  interfer- 
ing with  the  operation  of  the  telegraph  line,  their  acts  could 
not  be  in  violation  of  any  right  of  Mr.  Taylor,  inasmuch  as 
he  could  not  be  possessed  of  any  right  to  intrude,  by  growing 
trees  or  otherwise,  upon  the  right  of  occupancy  and  use  thus 
acquired  and  enjoyed  by  the  company.  Such  acts  would  not 
be,  within  the  meaning  of  our  criminal  statute,  wrongful,  nor 
could  the  land,  as  respects  tlie  company  thus  rightfully  in 
occupancy  of  the  highway,  be  esteemed  the  land  of  another 
within  the  meaning  of  section  6880. 

'**  The  sections  of  the  Ohio  statutes  cited  give  authority 
to  any  magnetic  telegraph  company  to  construct  telegraph 
lines  from  point  to  point  along  and  upon  any  of  the  public 
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roads  and  highways,  etc.,  etc.,  but  the  same  shall  not  incom- 
mode the  public  in  the  use  of  such  highway.  Any  such 
company  may  enter  upon  any  land,  whether  held  by  an 
individual  or  a  corporation,  and  whether  acquired  by  pur- 
chase or  by  appropriation,  for  the  purpose  of  making  pre- 
liminary examinations  and  surveys,  with  the  view  to  the 
location  of  lines  of  magnetic  telegraph,  and  may  appropriate 
flo  much  thereof  as  may  be  deemed  necessary  for  the  erec- 
tion and  maintenance  of  its  poles,  piers,  abutments,  wires, 
and  other  necessary  fixtures,  and  for  stations,  and  the  right 
of  way  over  such  lands  and  adjacent  lands  sufficient  to 
enable  it  to  construct  and  repair  its  lines.  But  no  such 
•company  shall,  without  the  consent  of  the  owner  thereof  in 
writing,  enter  any  building  or  edifice,  or  use  or  appropriate 
Any  part  thereof,  or  erect  any  telegraph-pole,  pier,  or  abut- 
ment in  any  yard,  or  in  any  inclosure  within  which  an  edi- 
fice is  situate,  nor  erect  any  telegraph-pole,  pier,  abutment, 
wires,  or  other  fixtures  so  near  to  any  edifice  as  to  occasion 
•injury  thereto,  or  risk  of  injury  in  case  such  pole,  pier,  or 
abutment  be  overthrown,  nor  injure,  or  destroy  any  fruit  or 
•ornamental  tree. 

The  sections  of  the  United  States  statutes  cited  give  to 
any  telegraph  company  organized  under  the  laws  of  any 
state  the  right  to  construct,  maintain,  and  operate  lines  of 
telegraph  over  and  along  any  of  the  military  or  post  roads  of 
the  United  States,  but  the  lines  must  not  interfere  with  the 
ordinary  travel  on  such  roads;  and  before  any  company  can 
■exercise  any  of  the  powers  or  privileges  '**  conferred,  such 
company  shall  file  its  written  acceptance  with  the  postmas- 
ter general  of  the  restrictions  and  obligations  required  by 
law.  A  later  section  declares:  "  That  all  public  roads  and 
highways,  while  kept  up  and  maintained  as  such,  are  hereby 
•declared  to  be  post  routes." 

It  is  apparent  that  the  only  limitation  expressed  upon  the 
right  to  maintain  lines  of  telegraph  upon  the  public  highways 
is  that  they  shall  be  so  constructed  as  not  to  interfere  with 
the  public  use  of  the  highway.  But  the  statute  nowhere 
undertakes  to  deal  with  the  private  right  of  ownership  in  the 
■highways,  and  the  question  arises  whether  it  was  the  legis- 
lative purpose  to  give  rights  to  telegraph  companies  innon- 
«istent  with  the  rights  of  the  owner  of  adjoining  lands  in  the 
highways. 

Whatever  may  be  the  rule  in  other  states,  we  have  supposed 
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that  the  question  of  the  right  in  the  highway  of  a  landowner 
whose  title  extends  to  the  center  of  the  road  is  not  an  open 
one  in  Ohio.  The  question  has  been  the  subject  of  adjudica- 
tion in  a  score  of  cases  decided  by  this  court,  notably  in  the 
following:  Bingham  v.  Doane,  9  Ohio,  167;  Crawford  v.  Dela- 
ware, 7  Ohio  St.  459;  Cincinnati  etc.  By.  Co.  v.  Cumminsville, 
14  Ohio  St.  523;  Hatch  v.  Cincinnati  etc.  R.  R.  Co.,  18  Oliio 
St.  123;  McClelland  v.  Miller,  28  Ohio  St.  502;  Lawrence  R.  R, 
Co.  V.  Williams,  35  Ohio  St.  168;  Railroad  Co.  v.  CHarra, 
48  Ohio  St.  343.  Perhaps  the  principle  is  not  better  stated 
than  in  Lawrence  R.  R.  Co.  v.  Williams,  35  Ohio  St.  168, 
opinion  by  Gilmore,  C.  J.,  as  follows: 

"As  between  the  public  and  the  owner  of  land  upon  which 
a  common  highway  is  established  it  is  settled  that  the  pub- 
lic has  a  right  to  improve  and  use  the  public  highway  in  the 
manner  and  for  the  purposes  contemplated  at  the  time  it  was 
established.  '*'  The  right  to  improve  includes  the  power 
to  grade,  bridge,  gravel,  or  plank  the  road  in  such  a  manner 
as  to  make  it  most  convenient  and  safe  for  use  by  the  public, 
for  the  purposes  of  travel  and  transportation  in  the  customary 
manner,  which  is  well  understood  to  be  by  the  locomotion  of 
man  and  beast,  and  by  vehicles  drawn  by  animals,  without 
fixed  tracks  or  rails  to  which  such  vehicles  are  confined  when 
in  motion.  These  constitute  tlie  easement  which  the  public 
acquires  by  appropriating  land  for  the  right  of  way  for  a 
highway,  and  these,  in  legal  contemplation,  are  what  the 
owner  is  to  receive  compensation  for  when  his  land  is  appro- 
priated for  this  purpose.  The  fee  of  the  land  remains  in  the 
owner;  he  is  taxed  upon  it;  and,  when  the  use  or  easement  in 
the  public  ceases,  it  reverts  to  him  free  from  incumbrance. 

"In  the  exercise  of  the  right  of  eminent  domain  the  state, 
through  the  general  assembly,  may  delegate  to  a  railroad 
corporation  the  power  to  appropriate  a  right  of  way  for  its 

road  along  and  upon  a  public  highway In  such  case 

the  rights  of  the  public  and  the  rights  of  the  owner  are 
entirely  distinct;  and  the  consent,  expressed  or  implied,  of 
one  to  the  appropriation  would  not  bind  or  affect  the  rights 

of  the  other The  railroad  company,   by  occupying 

the  highway,  constructing  its  track,  and  operating  its  trains 
thereon  by  steam  motive  power,  completely  diverted  the  high- 
way from  the  uses  and  purposes  for  which  it  was  established. 
This  new  use,  to  which  the  highway  has  been  diverted,  im- 
poses burdens  on  the  land  that  are  entirely  different  from, 
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and  in  addition  to,  those  that  were  imposed  by  the  highway. 
The  right  to  so  divert  the  use  and  impose  additional  bur- 
dens on  the  land  could  only  be  acquired  '*®  by  the  corpo- 
ration by  agreement  with  the  owner,  or  by  appropriating  and 
making  compensation  therefor,  in  tlie  mode  prescribed  by 
law." 

Applying  the  doctrine  of  this  holding  to  the  case  at  bar  it 
is  manifest  that  the  learned  trial  judge  did  not  err  in  his 
charge  bearing  upon  the  property  right  of  Mr.  Taylor  in  the 
highway,  but  that,  on  the  contrary,  the  law  upon  that  subject 
was  correctly  stated  to  the  jury.  And,  if  right  upon  that 
point,  the  result  would  seem  to  follow,  as  furtlier  charged  by 
the  judge,  that  the  landowner  "  had  the  right  to  have  the 
trees  remain  and  grow  there  without  injury,  whether  such 
injury  was  necessary  or  not  to  the  use  of  the  lines  of  such 
telegraph  companj'."  The  rule  of  law  rests  upon  the  clear 
ground  that  the  appropriation  of  the  public  highways  for  the 
purpose  of  telegraph  lines  was  a  new  use.  The  highways 
were  originally  dedicated  for  the  purposes  of  public  travel, 
and  not  for  the  purpose  of  telegraph  lines.  Hence  the  new 
use  imposed  an  additional  burden.  The  statutes  of  Ohio 
grant  to  telegraph  companies  secondary  and  subordinate, 
rather  than  co-ordinate,  rights,  with  travelers,  which  fact  is 
apparent  in  the  provision  that  the  lines  are  to  be  so  con- 
structed as  not  to  interfere  with  the  public  use  of  the  high- 
ways: Cincinnati  etc.  Ry.  Co.  v.  Telegraph  Assn.,  48  Ohio  St. 
390;  29  Am.  St.  Rep.  559.  The  presence  in  the  statute  of  pro- 
vision for  the  protection  of  private  rights  where  lines  are  built 
on  private  lands,  and  the  absence  of  such  provision  where 
the  highways  are  used,  is  strong  indication,  as  it  seems  tons, 
that  the  purpose  was  to  avoid  any  interference  with  the  rights 
of  the  adjoining  landowners.  And  the  conclusion  seems 
inevitable,  taking  the  language  of  the  entire  statute  upon  the 
subject,  that,  whatever  ***  grant  of  right  in  the  highways  is 
given  telegraph  companies  as  against  the  public,  no  right  is 
attempted  to  be  given  them  as  against  individuals.  The 
question  of  legislative  power,  therefore,  to  authorize  a  tele- 
graph company  to  take  the  interest  of  the  adjoining  land- 
owner in  the  highway  without  compensation,  need  not  be 
considered. 

It  follows  that,  before  the  telegraph  company  could  pos- 
sess a  right  in  such  measure  as  to  interfere  with  the  right  of 
the  landowner  in  the  highway,  it  would  be  required  to  acquire 
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that  right  in  some  one  of  the  ways  known  to  the  law.  It  is 
not  pretended  that  any  such  method  has  been  resorted  to. 
Hence,  the  entry  upon  the  land  by  the  company  was,  as  to 
such  right,  not  a  rightful  entry.  There  was  no  error,  there- 
fore, in  the  trial  judge  giving  the  instruction  upon  that  sub" 
ject  already  quoted. 

The  court  also  said  to  the  jury  *'  that  in  doing  these  acts, 
if  these  men  in  good  faith  honestly  thought  from  the  circum- 
stances that  they  had  the  right  to  cut  the  trees  as  they  did, 
they  could  not,  within  the  meaning  of  the  law,  be  held  to  be 
guilty  of  a  crime  in  this  case,  even  though  they  had  no  riglit 
or  lawful  authority  so  to  do;  however,  if  you  find  they  acted 
heedlessly,  recklessly  and  carelessly,  without  honestly  believ- 
ing they  had  the  rigiit  to  do  it,  then,  as  to  this  branch  of  the 
case,  tliey  would  be  liable."  And  this  is  assigned  as  error, 
because,  as  is  urged,  if  the  defendants  honestly,  though  mis- 
takenly, believed  they  had  a  right  to  cut  the  trees,  the  ques- 
tion of  recklessness  would  not  enter  into  the  consideration, 
and  they  could  not  be  guilty.  We  see  no  error  in  this  instruc- 
tion to  the  jury.  Indeed  it  is  probably  more  favorable  to 
the  defendants  than  they  could  well  ask.  If,  with  the  "*® 
information  from  Mr.  Taylor  as  to  his  ownership  of  the  land 
and  of  the  trees,  and  in  the  face  of  his  protest,  they  chose  to 
go  on  and  do  the  injury  complained  of,  it  was  for  the  jury  to 
say  whether  or  not  they  acted  "  heedlessly,  recklessly,  and 
carelessly,"  and,  if  they  did  so  act,  then  the  cutting  was 
"wrongful,"  within  the  meaning  of  the  statutes.  That  the 
cutting,  if  it  injured  the  trees,  would  inflict  pecuniary  injury 
on  Mr.  Taylor  was  apparent  on  the  face  of  things.  The 
trees  were  of  value  to  the  enjoyment  of  the  property.  Not 
only  as  a  matter  of  sentiment  on  the  part  of  the  owner  who 
had  planted  them  and  had  watched  their  growth  for  nearly 
half  a  century,  but  as  an  improvement  which  added  money 
value  to  the  farm,  had  Mr,  Taylor  an  interest  in  preserving 
them  from  injury,  and  in  invoking  the  aid  of  the  criminal 
law,  where  the  superior  force  of  the  telegraph  company  made 
it  impracticable  for  him  to  personally  protect  his  own.  That, 
too,  was  the  time  for  him  to  stand  for  his  own.  The  right  in 
the  cornpany,  if  it  existed,  to  set  poles  as  near  as  one  hun- 
dred and  thirty  feet  from  one  another,  with  cross-arms  six 
feet  in  length,  and  to  put  upon  them  fourteen  wires,  implied 
the  right  to  place  the  poles  as  near  togetlif.^r  as  the  company 
might  desire,  and  to  put  on  them  cross-arms  of  any  length, 
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and  string  a  corresponding  number  of  wires.  And,  if  there 
was  the  right  to  cut  brandies  where  necessary  to  the  working 
of  the  line,  there  would  arise  an  equal  right  to  cut  down  the 
trees  themselves  in  case  a  like  necessity  appeared.  The  land- 
owner made  resistance  so  soon  as  his  property  rights  were 
directly  assailed,  but  he  did  not  resist  any  too  soon. 

'**  It  is  contended  that  the  claim  of  the  telegraph  com- 
pany to  lawful  possession  as  an  instrument  of  interstate 
commerce  is  sustained  by  the  holding  of  the  supreme  court 
in  Pensacola  Tel.  Co.  v.  Western  Union  Tel.  Co.,  96  U.  S.  1. 
In  that  case  it  is  held  that  the  powers  conferred  upon  Con- 
gress to  regulate  commerce  among  the  several  states,  and  to 
establish  postoffices  and  post-roads,  are  not  confined  to  the 
instrumentalities  of  commerce,  or  of  the  postal  service  known 
or  in  use  when  the  constitution  was  adopted,  but  keep  pace 
with  the  progress  of  the  country,  and  were  intended  for  the 
government  of  the  business  to  which  they  relate  at  all  times 
and  under  all  circumstances,  and  it  is  the  duty  of  Congress 
to  take  care  that  intercourse  among  the  states  and  the  trans- 
mission of  intelligence  are  not  obstructed  or  unnecessarily 
incumbered  by  state  legislation.  And  further,  that  the  act 
of  July  24,  1866  (sec.  5263,  et  seq.),  which  declares  that  the 
erection  of  telegraph  lines  shall,  as  against  state  interference, 
be  free  to  all  who  accept  its  terms  and  conditions,  and  that, 
a  telegraph  company  of  one  state  shall  not,  after  accepting 
them,  be  excluded  by  another  state  from  prosecuting  its  bus- 
iness within  her  jurisdiction,  is  a  legitimate  regulation  of 
commercial  intercourse  among  the  states,  and  is  not  lim- 
ited in  its  operation  to  such  military  and  post  roads  as  are 
upon  the  public  domain.  And,  as  conclusion,  that  the  stat- 
ute of  Florida,  so  far  as  it  grants  to  the  Pensacola  company 
the  exclusive  right  of  establishing  and  maintaining  lines  of 
electric  telegraph  as  therein  specified,  is  in  conflict  with  that 
act,  and  therefore  inoperative  as  against  a  corporation  of  an- 
other state  entitled  to  the  privileges  which  that  act  confers; 
and  further,  that  a  telegraph  company  of  another  '**  state, 
which  has  secured  the  riglit  of  way  by  private  arrangement 
with  the  owner  of  the  land,  and  duly  accepted  the  restj-ictions 
and  obligations  required  by  that  act,  cannot  be  excluded  by 
the  Pensacola  company. 

But  this  is  very  far  from  holding  that  a  telegraph  company 
which  accepts  the  terms  of  the  United  States  statute  thereby 
acquires  any  right  as  against  the  individual  property  right 
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of  the  citizen.  True,  the  holding  is  that  the  telegraph  is  an 
instrument  of  interstate  commerce;  that  telegraph  companies 
are  subject  to  the  regulating  powers  of  Congress,  in  respect 
to  their  foreign  and  interstate  business,  and  that  such  a  com- 
pany occupies  the  same  relation  to  commerce  as  a  carrier  of 
messages  that  a  railroad  company  does  as  a  carrier  of  goods. 
But  how  does  this  advance  the  argument?  It  is  made  plain, 
we  think,  by  what  has  preceded,  that  the  state  cannot  grant 
to  a  railroad  company  any  right  in  a  public  highway  which 
invades  the  individual  right  of  the  owner  of  adjoining 
land;  such  right  may  be  acquired  by  due  process  of  law; 
it  cannot  be  legally  seized  by  brute  force.  It  is  to  be  noted 
also,  that  the  Western  Union  company  whose  right  is  vindi- 
cated by  the  decision  cited,  "  has  secured  a  right  of  way  by 
private  arrangment  with  the  owner  of  the  land,"  and  hence 
the  property  rights  of  the  citizen  were  in  no  way  involved  in 
the  case.  So  solicitous,  however,  was  the  eminent  jurist  who 
wrote  the  opinion(Chief  Justice  Waite)  that  no  unwarranted 
impression  should  be  created,  that  he  took  pains  to  guard 
against  it,  when  speaking  of  the  statute,  by  use  of  the  follow- 
ing language:  "  It  gives  no  foreign  corporation  the  right  to 
enter  upon  private  property  without  the  consent  of  the  owner 
and  "•*  erect  the  necessary  structures  for  its  business;  but 
it  does  provide  that,  whenever  the  consent  of  the  owner  is 
obtained,  no  state  legislation  shall  prevent  the  occupation  of 
post-roads  for  telegraph  purposes  by  such  corporations  as  are 
willing  to  avail  themselves  of  its  priveliges."  .  .  .  .  "  No 
question  arises  as  to  the  authority  of  Congress  to  provide  for 
the  appropriation  of  private  property  to  the  uses  of  the  tele- 
graph, for  no  such  attempt  has  been  made.  The  use  of  pub- 
lic property  alone  is  granted.  If  private  property  is  required 
it  must,  so  far  as  the  present  legislation  is  concerned,  be  ob- 
tained by  private  arrangement  with  its  owner.  No  compul- 
sory proceedings  are  autliorized.  State  sovereignty  under  the 
constitution  is  not  interfered  with.  Only  national  privileges 
are  granted." 

It  is  manifest  that  the  case  is  not  an  authority  supporting 
the  contention  of  the  plaintiff  in  error. 

Beyond  this  it  is  urged  that,  by  not  resisting  the  erection 
of  the  poles  and  the  stringing  of  the  wires  when  the  line  was 
placed  along  the  highway  some  ten  years  before,  Mr.  Taylor 
is,  in  some  way,  estopped  from  now  asserting  liis  private 
rights,  and  hence  it  could  not  be  made  a  criaanal  offense  to 
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invade  those  rights.  Goodin  v.  Cincinnati  etc.  Canal  Co.,  IS 
Ohio  St.  169,  98  Am.  Dec.  95,  is  cited  in  support  of  this  con- 
tention. The  doctrine  of  the  Goodin  case  was  held  in  Cleve- 
land etc.  R.  R.  Co.  V.  Robbins,  35  Ohio  St.  483,  to  "  rest  upon 
its  own  peculiar  facts,  and  is  not  to  be  extended,"  and  in  the 
recent  case  of  Railroad  Co.  v.  Perkins,  49  Ohio  St.  331,  it  is 
again  observed,  respecting  the  same  case,  that  *'  What  is 
there  said  must  be  confined  to  the  facts  of  that  case."  If^ 
however,  the  doctrine  of  the  Goodin  case  be  at  all  applicable 
to  the  facts  of  the  case  at  '®*  bar,  it  would  only  prevent  a 
proceeding  on  the  part  of  the  landowner  to  compel  a  removal 
of  the  line.  It  could  not  work  a  transfer  of  the  right  of  the 
landowner  in  the  road  to  the  telegraph  company.  That  result, 
by  reason  of  mere  acquiescence,  could  not  be  accomplished 
short  of  twenty-one  years.  The  private  rigiit,  therefore,  would 
not  be  extinguished,  and  if  not  extinguished,  that  property 
right  was  still  susceptible  of  protection  by  the  criminal  law. 
But,  aside  from  this,  even  if  the  Goodin  case  applies  here, 
why  should  the  landowner  be  estopped?  The  holding  in  the 
Goodin  case  proceeds  upon  the  theory  that  the  owners  must 
have  been  fully  aware  of  the  appropriation  proceedings,  and 
that  their  property  was  being  seized  and  despoiled,  and  upon 
the  additional  fact  that  large  sums  had  been  expended  on  the 
faith  of  their  apparent  acquiescence.  In  the  case  at  bar  it  is 
not  shown  that  at  the  time  of  the  erection  of  the  telegraph 
line  the  danger  of  interference  with,  or  injury  to,  private  prop- 
erty was  apparent,  nor  that  expense  has  been  incurred  rely- 
ing upon  apparent  acquiescence,  nor,  indeed,  that  any  large 
sum  has  been  expended  at  all. 

Our  conclusion  is  that  the  owner  of  the  adjoining  land  was 
the  owner  of  the  trees,  and  had  the  right  to  their  full  enjoy- 
ment subject  only  to  the  convenience  of  public  travel;  that 
his  property  in  the  trees  was  a  legitimate  subject  of  protection 
by  state  legislation,  and  that  the  criminal  arm  of  the  law  was 
properly  invoked  for  his  protection. 

Other  questions  are  argued,  but  we  find  none  presented  by 
the  record  of  sufficient  gravity  to  justify  the  use  of  time  and 
space  in  their  discussion. 

Judgment  affirmed.  ____^ 

Telegraph  Companies — Link  on  Highway  as  Additional  Servitodb 
— Compensation  to  Abuitino  Owners. — The  erection  of  a  telegraph  line 
apon  a  htghway  is  an  additional  servitude  for  which  compensation  must  be 
made  to  the  owner  of  the  fee,  and  the  legislature  has  no  power  to  authorize 
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the  imposition  of  such  servitude  except  on  condition  that  dae  compensatioa 
shall  be  made  to  the  owner  of  lands  covered  by  such  highway:  Western 
Union  TeL  Co.  v.  Williams,  86  Va.  696;  19  Am.  St.  Rep.  908,  and  note; 
Stowert  y.  Postal  Telegraph  etc  Co.,  68  Mo.  559;  24  Am.  St.  Rep.  290,  and 
note.  This  question  is  thoroughly  treated  in  the  monographic  note  to  Chet' 
apeake  etc  TeL  Co.  y.  Mackerme,  28  Am.  St.  Rep.  229. 


Board  op  Education  v.  State. 

[51  Ohio  State,  531.] 

Taxation,  Limitation  Upon  Power  of.— The  legialatire  power  toimposs 
taxes  is  subject  to  the  limitation  that  it  shall  not  be  so  employed  as  to 
take  the  property  of  one  or  of  a  number  of  persons  and  grant  it  aa  » 
benevolence  to  another. 

Taxation. — The  Authoritt  to  Impose  Taxes  is  in  its  NATass  Leois* 
LATIVE,  but  is  subject  to  the  power  of  the  courts  to  determine  in  par- 
ticular cases  whether  the  extreme  boundary  of  legislative  power  has 
been  reached  and  passed. 

Taxation  to  Pay  Unfounded  Claim. — A  Finding  by  a  Legislature  in  a 
statute  that  a  claim  exists  in  favor  of  an  individual  and  against  a 
board  of  education  of  a  township,  accompanied  by  a  direction  that 
taxes  be  levied  to  meet  it,  is  not  conclusive  upon  the  board,  and  it 
may  therefore  resist  the  levy  of  such  taxes  on  the  ground  that  the 
claim  assumed  by  the  legislature  to  exist  was  neither  a  legal  nor  a 
moral  obligation  against  the  city. 

Constitutional  Law. — Legislative  Determination  that  an  Obligation 
Exists  Against  a  Municipality,  such,  for  instance,  as  a  board  of  edu- 
cation of  a  township,  is  not  conclusive,  and,  though  the  legislature  has 
directed  that  taxes  be  levied  to  discharge  such  assumed  obligation,  the 
municipality  may  resort  to  the  courts  and  there  prove  that  no  legal  or 
equitable  obligation  existed  against  it,  and  for  that  reason  refuse  to 
levy  the  taxes  so  authorized. 

Application  for  a  writ  of  mandamus  to  compel  the  levying 
of  a  tax  pursuant  to  an  act  of  the  legislature  of  the  state. 
This  act  directed  the  board  of  education,  at  its  regular 
meeting  after  the  passage  of  the  act,  to  levy  a  tax  for  the 
purpose  of  refunding  to  a  former  treasurer  of  the  township 
the  sum  specified  in  the  statute  with  interest,  and  which  it 
declared  had  by  such  treasurer  been  paid  over  to  his  suc- 
cessor in  office  by  mistake.  In  the  petition  for  the  writ  the 
relator  averred  that  he  had  been  treasurer  of  the  township  of 
Marion,  and,  as  such,  ex-officio  treasurer  of  the  school  fund; 
that  a  warrant  had  been  issued  to  one  William  Chirk  for  the 
sum  of  one  hundred  and  ninety-seven  dollars  and  seventy- 
eix  cents  (being  the  amount  specified  in  the  act  of  the  legis- 
lature); that  this  warrant  was  payable  out  of  the  school  fund 
of  the  township,  and  had  been  by  the  relator  so  paid;  that, 
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on  his  settlement  with  the  county  auditor,  he  was  unable  to 
find  the  warrant  in  question,  and  had,  therefore,  paid  over 
the  whole  amount  shown  to  be  in  his  hands  without  taking 
such  warrant  into  account;  that  subsequently  he  had  found 
the  warrant  and  had  presented  it  to  the  proper  authorities 
and  demanded  payment,  but  that  the  sum  so  paid  by  him 
remained  unpaid.  The  board  of  education  answered  that 
the  warrant  relied  upon  by  the  relator  had  been  issued  by 
mistake  and  without  authority,  and,  though  it  had  come  to 
the  possession  of  the  relator  in  some  manner,  he  had  never 
in  fact  paid  it.  The  defendant  therefore  insisted  that  it  was 
neither  legally,  equitably,  nor  morally  bound  to  pay  the  lat- 
ter tlie  amount  of  such  warrant  or  any  sum  whatsoever.  A 
demurrer  having  been  interposed  to  the  answer  it  was  sus- 
tained, and  a  writ  of  mandate  directed  to  issue,  and  an  ap- 
peal was  taken  to  the  higher  court. 

Hidy,  Patton,  Marchant  &  Nye  Gregg,  for  the  plaintiff  in 
error. 

John  Logan  and  Gardner  &  Rogers^  for  the  defendant  in 
error. 

^^"^  Bradbury,  J.  The  answer  of  the  respondent,  if  true, 
shows  that  the  demand  of  the  relator  has  no  foundation, 
whatever,  in  fact  or  justice;  that  the  board  of  education  was 
under  no  obligation,  legal  or  moral,  to  pay  the  same,  and 
that  the  fund  to  be  raised  by  virtue  of  the  act  of  the  general 
assembly  differed  in  no  essential  particular  from  a  mere  gra- 
tuity provided  for  his  benefit.  The  demurrer  admits  the 
truth  of  the  averments  of  the  answer.  In  such  a  state  of 
things  the  act  must  be  held  invalid,  unless  the  general  as- 
sembly has  authority  to  command  a  local  subdivision  of  the 
state  to  raise  by  taxation  a  fund  for  the  benefit  of  an  indi- 
vidual to  whom  it  is  under  no  obligation  wliatever,  or,  where 
in  such  case  a  dispute  exists,  the  enacting  of  a  statute 
■wherein  the  facts  are  declared  to  be  as  contended  by  the 
claimant,  is  to  be  taken  to  be  a  legislative  determination  of 
the  dispute  in  his  favor,  binding  upon  the  parties,  so  that  the 
alleged  debtor  will  be  estopped  from  contesting  the  existence 
of  the  disputed  facts  in  the  courts  of  justice.  If  either  of 
these  alternatives  is  true  there  is  no  constitutional  limitation 
on  the  power  of  the  legislature  to  levy  exactions  on  the  pub- 
lic as  a  whole,  or  on  subdivisions  of  it  for  political  or  gov- 
ernmental purposes,  for  the  benefit  of  favored  individuals. 
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"®  It  may  be  true  that  the  responsibility  the  individual 
members  of  the  legislature  are  under  to  their  constituents,  or 
their  sense  of  public  duty  is  a  suflBcient  guaranty  against  any 
great  injustice  in  this  direction,  and,  therefore,  that  un- 
limited power  of  taxation  vested  in  that  body  would  not  be 
followed  by  vicious  results  generally,  though  it  might  be  in 
exceptional  instances.  However  this  might  be,  we,  in  the 
present  inquiry,  are  more  concerned  in  determining  whether 
such  unlimited  power  does  exist  than  in  the  question  of  the 
wisdom  and  expediency  of  granting  it. 

Whatever  power  of  taxation  resides  in  the  general  as- 
sembly does  so  as  an  incident  of  the  general  legislative  au- 
thority delegated  to  that  body  by  section  1  of  article  2  of 
the  constitution  of  1851;  this  court  holding,  in  Western 
Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  521,  that  the  provisions 
of  article  12  of  that  instrument,  though  they  relate  to  finance 
and  taxation,  are  limitations  upon,  rather  than  grants  of, 
power  of  taxation;  and  this,  too,  although  section  4  of  this 
statute  expressly  requires  the  general  assembly  to  provide 
revenue  to  defray  the  yearly  expenses  of  the  state  and  pay 
the  interest  of  its  public  debt.  The  power  of  taxation  vested 
in  the  general  assembly  would  have  been  just  the  same  with- 
out as  with  this  section. 

That  the  authority  to  impose  taxes  is  in  its  nature  legis- 
lative is  established  by  the  uniform  current  of  judicial  opin- 
ion: Cass  Tp.  V.  Dillon,  16  Ohio  St.  38;  Slate  v.  Harris,  17 
Oliio  St.  608;  State  v.  Wilkesville  Tp.,  20  Ohio  St.  288;  State 
V.  Richland  Tp.,  20  Ohio  St.  362;  Slate  v.  Circleville,  20  Ohio 
St.  362;  25  Am.  &  Eng.  Ency.  of  Law,  1871;  Cooley  on  Tax- 
ation, 41-53. 

*'*  That  the  legislative  branch  of  the  government  is  nec- 
essarily clothed  with  a  broad  discretion  in  determining  the 
character,  whether  public  or  private,  of  the  purpose  for  which 
funds  may  be  raised  by  taxation  is  equally  well  settled:  Coo- 
ley on  Taxation,  43;  25  Am.  &  Eng.  Ency.  of  I^aw,  72; 
Cooley 's  Constitutional  Limitations,  599. 

In  doubtful  cases  the  courts  should  not  interfere  with  the 
exercise  of  this  legislative  discretion,  and  in  all  cases  the  leg- 
islative determination  is  entitled  to  great  respect:  Hanson  v. 
Vernon,  27  Iowa,  28;  1  Am,  Rep.  215;  Brodhead  v.  Mil- 
waukee, 19  Wis.  624;  88  Am.  Dec.  711;  25  Am.  &  Eng.  Ency. 
of  Law,  89,  90.  That  the  power,  however,  is  not  unlimited 
is,  we  think,  clearly  established  by  the  great  weight  of  au- 
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thority  as  well  as  of  reason:  State  v.  Commissioners,  35  Ohio 
St.  468. 

The  power  of  taxation  is  given  to  the  general  assembly  as 
an  indispensable  means  of  providing  for  the  public  welfare; 
government  could  not  be  carried  on  without  such  power,  and 
the  power  should  be  commensurate  with  the  objects  to  be 
attained;  but  no  good  reason  can  be  assigned  for  vesting  it 
with  power  to  take  portions,  large  or  small,  of  the  property 
of  one  or  a  number  of  persons,  and  granting  it  as  a  benevo- 
lence to  another.  Where  a  legislature  attempts  this,  directly 
or  indirectly,  it  passes  beyond  the  bounds  of  its  authority, 
and  the  parties  injured  may  appeal  to  the  courts  for  pro- 
tection. The  same  constitution  which  grants  the  power  of 
taxation  to  the  general  assembly  recognizes  the  sanctity  of 
private  property,  and  declares  that  the  courts  shall  be  open 
for  the  redress  of  injuries. 

This  limitation  on  the  legislative  power  of  taxation  is  gen- 
erally recognized  by  the  authorities.  '**'*  The  rule,  supported 
by  a  long  array  of  adjudicated  cases,  is  laid  down  in  25 
American  and  English  Encyclopaedia  of  Law,  74,  as  follows: 
*'  It  is  within  the  province  of  the  courts,  however,  to  determine 
in  particular  cases  whether  the  extreme  boundary  of  legisla- 
tive power  has  been  reached  and  passed."  In  Weismer  v.  Vil- 
lage of  Douglas,  64  N,  Y.  99,  21  Am.  Rep.  586,  Folger,  J.,  says: 
*'  But  to  tax  A  and  the  others  to  raise  money  to  pay  over  to  B 
is  only  a  way  of  taking  their  property  for  that  purpose.  If  A 
may  of  right  resist  this,  as  surely  he  may,  how  is  he  to  make 
resistance  effective  and  peaceable  save  through  the  courts, 
which  are  set  to  be  his  guardians?  How  may  the  courts  guard 
and  aid  him,  unless  they  have  the  power,  upon  his  complaint, 
to  examine  into  the  legislative  act,  and  to  determine  whether 
the  extreme  boundary  of  legislative  power  has  been  reached 
and  paissed?" 

It  may  be  conceded  that  the  general  assembly  may  author- 
ize one  of  the  political  subdivisions  of  the  state  to  levy  a  tax 
to  pay  a  demand  not  legally  enforceable,  but  founded  upon 
a  moral  consideration,  or  may  even  command  that  the  levy 
shall  be  made  for  that  purpose,  and  yet  deny  to  it  the  power 
to  determine  conclusively  the  existence  of  such  obligation. 

On  the  other  hand,  it  may  be  contended  that,  if  the  power 
to  levy  a  tax  for  a  private  purpose  is  denied  to  it,  it  follows  as 
a  corollary  that  it  had  no  power  to  determine  the  character 
of  a  demand,  for,  if  it  had  the  latter  power,  it  could  defeat 
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the  limitation  by  falsely  finding  the  claim  to  be  founded,  at 
least,  on  a  moral  consideration.  We  do  not  think  the  con- 
clusion follows,  for  that  would  be  to  impute  bad  faith  to  a 
co-ordinate  branch  of  the  government,  which  is  not  permis- 
sible. 

*■**  We  think,  however,  that,  whenever  a  contention  arises 
between  an  individual  and  some  public  body  respecting  the 
existence  of  a  claim  against  the  latter,  the  cotitroversy  falls 
within  the  province  of  the  judiciary.  We  do  not  deny  the 
power  of  the  general  assembly  to  inquire  into  the  merits  of 
any  claim  sought  to  be  asserted  through  its  agency,  before 
granting  relief  to  the  claimant  by  legislative  action.  Not 
only  has  it  such  authority,  but  its  exercise  should  be  care- 
fully and  rigidly  observed. 

Such  investigation,  subsequent  determination,  and  result- 
ing action,  however,  do  not  estop  the  parties  from  appealing 
to  those  judicial  tribunals  of  tiie  country  that  have  been 
established  under  our  constitution  and  by  it  vested  with  the 
judicial  power  of  the  state,  and  by  our  laws  provided  with 
an  appropriate  procedure  to  conduct  such  inquiries:  Cooley's 
Constitutional  Limitations,  115,  and  cases  cited;  3  Am.  & 
Eng.  Ency.  of  Law,  681. 

If,  in  the  case  under  consideration,  the  relator  has  paid 
out  money  for  the  benefit  of  the  respondent,  for  which,  by 
some  mistake,  accident,  or  error,  he  has  never  received  credit 
it  is  morally  bound  to  make  it  good,  and  this  moral  obliga- 
tion is  sufficient  to  support  the  statute  in  question:  Lewis  v. 
McElvain,  16  Ohio,  355;  Trustees  v.  McCaughy,  2  Ohio  St. 
152;  Burgeit  v.  Norris,  25  Ohio  St.  308;  Rairden  v.  Holden, 
15  Ohio  St.  207;  Cass  Tp.  v.  Dillon,  16  Ohio  St.  38;  Slate  v. 
Harris,  17  Ohio  St.  608;  Board  of  Education  v.  McLands- 
borough,  36  Oliio  St.  227;  38  Am.  Rep.  582;  Cooley  on  Taxa- 
tion, 127, 128;  State  v.  Richland  Tp.,  20  Ohio  St.  362;  State  v. 
Hoffman,  35  Ohio  St.  435;  Warder  v.  Commissioners.,  38  Ohio 
St.  643;  Cooley's  Constitutional  Limitations,  283.  Where, 
however,  the  ***  facts,  out  of  which  a  moral  (or  legal)  obliga- 
tion is  claimed  to  arise  are  disputed,  the  contention  falls 
within  the  province  of  the  courts,  under  the  distribution  of 
governmental  powers  prescribed  by  our  constitution:  Const. 
1851,  art.  4,  sec.  1. 

Judgment  reversed  and  cause  remanded,  with  instructions 
to  overrule  the  demurrer  to  the  answer  of  the  respondents. 

Williams,  J.,  not  silting. 
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Taxes — Power  of  Legislature  to  Impose. — The  power  of  taxation 
and  of  apportioning  taxes  is  vested  exclusively  in  the  legislature  unless 
limited  or  restrained  by  some  constitutional  provision:  People  y.  Mayor,  4 
N.  Y.  419;  55  Am.  Dec.  266,  and  extended  note  at  page  287:  Anderson 
▼.  Kema  Draining  Co.,  14  Ind.  199;  77  Am.  Dec.  63;  Hill  v.  Higdon,  5 
Ohio  St.  243;  67  Am.  Dec.  289.  Taxation  is  a  legislative  right  and  duty 
which  must  be  exercised  by  the  legislature  or  under  the  authority  of  laws 
passed  by  them:  Sharpless  v.  Mayor,  21  Pa.  St.  147;  59  Am.  Dec.  759,  and 
note.  See,  also,  the  extended  notes  to  New  Orleans  v.  Oreat  Southern  Tele' 
phone  etc.  Co.,  8  Am.  St.  Rep.  508,  and  Kelly  v.  Pittsburgh,  27  Am.  Rep.  640. 

Taxes— Patino  Claims  not  Strictly  Leqal. — The  legislature  may  im- 
pose  a  tax  for  the  payment  of  claims  not  strictly  legal,  but  founded  in  jus- 
tice and  equity  in  the  largest  sense  of  those  terms,  or  in  gratitude  or 
charity:  Extended  note  to  New  Orleans  v.  Oreat  Southern  Telephone  etc,  Co., 
8  Am.  St.  Rep.  611. 

Taxation.— ExERcisiNo  Right  in  Favob  of  Indiyiduals:  See  the  ex- 
tended note  to  Lowell  t.  Boston,  15  Am.  Rep.  5d. 
AM.  8t.  Bxp..  Vol.  XLVL— 88 
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Pennoyer  v.  Willis. 

[26  Oeegon,  1.] 

AOBNCT— When  Notick  to  Agent  Will  Bind  Principal.— Ai  to  third 
parties,  notice  to  an  agent  while  acting  within  the  scope  ofhia  author, 
ity  is  notice  to  the  principal;  but  it  must  relate  to  the  business  or  trans* 
action  as  to  which  the  agent  is  authorized  to  act. 

AoKNcr— False  Report  to  Principal — Two  Agents  of  Comhox  Prin- 
cipal— SHirriNO  Liability — Knowledge. — If  a  state  board  of  com- 
missioners, being  authorized  to  lend  the  school  fund,  appoints  an  agent 
to  examine  and  certify  as  to  the  title  of  land  offered  as  security  for  a 
loan,  the  board  has  a  right  to  rely  upon  such  agent's  certificate  as  deci- 
sive of  the  status  of  the  property.  If  the  certificate  is  false,  thereby 
causing  a  loss  to  the  board,  such  agent  cannot  exonerate  himself  from 
liability  by  showing  that,  when  the  certificate  was  made,  he  informed 
another  agent  of  the  board,  whose  duty  it  weis  to  act  as  custodian  of 
funds  and  securities  offered,  and  to  pay  over  moneys  when  directed  by 
the  board,  of  the  true  status  of  the  property,  unless  the  latter  agent 
was  afterward  intrusted  by  the  board  with  the  duty  of  examining  such 
title,  subsequent  to  such  certificate,  and  during  the  performance  of 
which  he  had  in  mind  or  remembered  the  information  previously  given 
him  by  the  agent  who  made  the  certificate.  If  no  such  duty  was  im- 
posed upon  the  latter  agent  the  certifying  agent  is  liable  for  the  loss, 
although  the  other  agent  may  have  known  of  the  defect  in  the  title. 

Agency — When  Knowledge  of  Agent  is  Not  Binding  on  Principal. 
If  a  state  board  of  commissioners,  being  autliorized  to  lend  the  school 
fund,  has  an  agent  whose  duty  it  is  to  act  merely  as  custodian  of  the 
funds  and  securities  offered  for  loans,  but  who  has  no  discretion  in  the 
matter  of  making  loans,  or  passing  on  the  sufficiency  of  titles,  he  is 
not  such  an  agent  as  that  previous  notice  to  him  of  an  incumbrance  on 
land  offered  as  security  for  a  loan  of  funds  in  the  agent's  hands  will  be 
notice  to  his  principal. 

AoENCY — When  Knowledge  of  Agent  is  Binding  on  Principal. — If  a 
state  board  of  commissioners,  being  authorized  to  lend  the  school  fund, 
has  an  agent  to  whom  is  confided  the  duty  of  examining  the  title  to 
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land  offered  as  security  for  a  loan,  subsequent  to  the  board's  acceptanco 
of  the  offer,  to  see  that  no  change  has  occurred,  and  he  is  invested  with 
discretion  to  withhold  the  money  if  he  learns  of  any  defect  in  the  secu- 
rity offered,  and,  after  direction  from  the  board  to  make  the  loan^ 
knowledge  of  an  outstanding  incumbrance  ia  present  in  his  mind, 
whether  acquired  before  or  during  his  agency,  such  knowledge  is  bind* 
ing  on  the  principal. 
AoENOT — Knowledge  op  Agent  as  Notice  to  Pbincipal — Evidence. — If 
a  state  board  of  commissioners,  being  authorized  to  lend  the  school 
fund,  has  one  agent  to  examine  and  certify  as  to  title  of  land  offered  as 
security  for  a  loan,  and  another  to  act  as  custodian  of  funds  and  secu- 
rities offered  for  loans,  and  to  pay  over  money  when  a  loan  is  approved 
by  the  board,  and  the  former  agent  makes  a  false  certificate  whereby 
loss  occurs,  evidence  as  to  whether  the  latter  person  was  such  an  agent 
as  that  his  knowledge,  at  the  time  of  the  loan,  and  before  the  money 
was  paid,  of  the  existence  of  an  incumbrance  on  the  property,  was 
notice  to  the  board,  and  that  it  was,  therefore,  not  misled  by  the  fals« 
certificate,  is  competent,  and  should  not  be  excluded. 

Action  by  Pennoyer  and  others  who  constituted  the  state 
board  of  land  commissioners  for  the  sale  of  school  and  uni- 
versity lands  against  Willis,  to  recover  two  thousand  eight 
hundred  and  seventy-three  dollars  and  forty-eight  cents  dam- 
ages in  consequence  of  defendant's  negligence  in  certifying 
to  the  title  of  real  property  offered  as  security  for  a  loan 
from  the  state  school  fund.  The  power  to  loan  the  school 
fund  and  to  determine  the  suflSciency  of  the  security  offered 
was  by  law  vested  solely  in  the  plaintiffs,  and  they  alone 
assumed  to  exercise  such  power.  It  was  for  them  to  deter- 
mine in  all  cases  whether  or  not  a  loan  should  be  made. 
The  board  adopted  certain  rules  and  regulations  in  reference 
to  lending  the  school  funds  of  the  state.  As  a  matter  of  con- 
venience to  the  board  and  to  the  public  the  several  county 
treasurers  of  the  state  were  made  depositaries  of  the  funds, 
and  custodians  of  the  securities.  Local  agents  were  ap- 
pointed whose  duty  it  was  to  advise  the  board,  from  time  to 
time,  as  to  the  condition  of  the  various  securities  in  the 
county  for  which  they  were  appointed.  The  security  re- 
quired for  a  loan  was  unincumbered  real  estate,  worth  three 
times  the  value  of  the  loan  desired,  exclusive  of  perishable 
improvements.  W.  N.  Moore,  treasurer  of  Douglas  county, 
was  one  of  the  custodians  of  the  school  fund,  and  in  Febru- 
ary, 1884,  Joseph  Roberts  applied  to  him  in  writing  for  a 
loan  of  two  thousand  dollars,  offering  as  security  certain 
lands  in  Douglas  county.  This  application  was  referred  to 
the  local  agent,  the  defendant,  Willis,  to  have  the  title  exam- 
ined, who  certified  that  the  laud  was  free  from  all  liens  and 
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incumbrances  with  the  exception  of  a  mortgage  by  D.  W. 
Nerney,  Jr.,  to  the  school  board  of  six  hundred  dollars,  and 
that  he  believed  it  to  be  of  the  value  of  six  thousand  dollars, 
excluding  perishable  improvements.  This  certificate,  how- 
ever, was  false,  because,  at  the  time,  the  property  was  subject 
to  the  lien  of  a  mortgage  of  twenty-eight  thousand  dollars 
to  S.  Marks  &  Co.,  of  record  in  that  county,  and  of  which  the 
defendant  had  knowledge  and  notice.  On  February  12, 1884, 
the  application  and  certificate  were  presented  to  the  board 
of  commissioners  with  an  indorsement  by  Moore,  recom- 
mending the  loan  as  a  desirable  one,  approving  the  security 
offered  as  ample,  and  stating  that  he  had  on  hand  sufficient 
school  funds  to  meet  the  loan,  if  ordered.  The  board  ap- 
proved the  application  and  directed  Moore  to  advance  the 
money  applied  for  to  Roberts.  Moore  did  so  without  con- 
sulting Willis,  and,  without  having  the  Marks  mortgage  satis- 
fied. This  mortgage  and  the  mortgage  to  the  board  were 
foreclosed,  and,  upon  a  sale  of  the  mortgaged  premises  under 
a  decree  in  favor  of  the  board,  and  against  Roberts,  two 
hundred  dollars  was  realized  upon  the  amount  loaned,  and 
the  amount  sued  for  was  lost  to  plaintiffs.  Roberts  was 
completely  insolvent.  Testimony  was  given  tending  to  show 
that,  when  Roberts  applied  for  the  loan,  he  went  to  the  county 
treasurer,  who  made  out  his  application;  that  the  two  went 
together  to  the  defendant's  office  to  have  the  title  to  the 
property  examined;  that  Friedlander,  one  of  the  mortgagees 
of  the  Marks  mortgage,  went  with  them;  that  Willis  exam- 
ined the  title  and  found  the  Nerney  and  Marks  mortgages; 
that  Friedlander  told  him  that  the  Marks  mortgage  had  been 
paid,  and  would  be  satisfied  of  record  before  Roberts'  appli- 
cation could  be  returned  from  Salem,  and  that,  relying  upon 
these  representations,  Willis  did  not  enter  the  Marks  mort- 
gage in  the  certificate,  but  told  Moore  not  to  advance  any 
money  to  Roberts  until  the  Marks  mortgage  had  been  satis- 
fied; that,  when  the  state  board  approved  the  loan,  Roberts 
and  wife  executed  their  note  and  mortgage,  and  Moore  paid 
over  the  money  without  consulting  Willis,  or  informing  hira 
that  the  application  had  been  approved;  that  Willis  had  no 
knowledge  of  the  execution  of  the  Roberts  mortgage  until 
a  long  time  thereafter;  that,  while  the  certificate  was  not  true, 
it  was  not  fraudulent  or  made  witli  any  intent  to  deceive  any 
one;  and  that  Willis  acted  upon  the  honest  belief  that  the 
Marks  mortgage  had  been  fully  paid  and  would  be  satisfied 
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■on  the  record.  Evidence  was  offered  by  the  defendant  tend- 
ing to  show  that,  with  the  exception  of  examining  and  cer- 
tifying to  the  title  and  value  of  land  offered  as  security,  and 
the  approval  of  applications,  the  whole  matter  of  making 
loans  in  Douglas  county  was  intrusted  to  Moore  as  stated  in 
the  opinion;  that  defendant  had  no  other  duty  with  respect 
to  loans  than  to  examine  and  certify  to  the  title  and  value 
of  land  offered  as  security,  when  requested  by  Moore;  and 
that,  after  the  Eoberts  application  had  been  returned  to 
Moore,  and  while  in  the  discharge  of  the  duty  intrusted  to 
him,  Moore  had  in  mind  the  Marks  mortgage.  This  evi- 
dence was  all  excluded,  and  the  court  instructed  the  jury 
that  the  issue  made  by  the  pleadings  as  to  Moore's  agency 
■was  immaterial.  This  action  of  the  court,  as  to  the  exclu- 
sion of  the  evidence  offered,  and  so  instructing  the  jury,  was 
assigned  as  error. 

A.  M.  Crawford  and  William  R.  Willis^  for  the  appellant. 

George  E.  Chamberlain^  attorney  general,  J.  W.  Haviilton^ 
■and  J.  C.  Fullerton,  for  the  respondents. 

''  Bean,  J.  The  contention  for  the  defendant  is  that  the 
evidence  offered  and  excluded  tended  to  show  that  Moore  was 
Buch  an  agent  of  the  plaintiffs  as  that  his  knowledge  at  the 
time  the  loan  was  made  of  the  existence  of  the  Marks  &  Co. 
mortgage  was  notice  to  the  plaintiffs,  and,  as  a  consequence, 
they  were  not  misled  by  his  certificate,  but  had  knowledge 
through  their  agent  of  the  existence  of  the  outstanding  in- 
cumbrance before  they  parted  with  the  money.  ®  It  must  be 
•conceded  that,  in  order  to  recover  in  this  action,  plaintiffs 
must  show,  not  only  that  defendant's  certificate  was  false, 
but  that,  relying  thereon,  and  without  knowledge  of  its  falsity, 
they  were  induced  to  and  did  part  with  the  money.  If,  be- 
fore the  loan  was  consummated  and  the  money  paid  over  to 
Roberts,  they  had  knowledge  of  the  Marks  &  Co.  mortgage, 
either  directly  or  through  some  authorized  agent,  and,  not- 
withstanding such  knowledge,  parted  with  the  money,  they 
cannot  hold  the  defendant  liable  for  the  loss,  although  his 
certificate  may  have  been  false.  It  becomes  important,  there- 
fore, to  consider  whether  the  evidence  excluded  tended  to 
ehow  that  Moore's  relation  to  the  plaintiffs  was  such  that  they 
•would  be  chargeable  with  the  knowledge  he  possessed  at  the 
time  he  consummated  the  loan  and  paid  over  the  money,  of 
the  Marks  &  Co.  mortgage.     It  is  a  familiar  and  well-settled 
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rule  that,  as  to  third  parties,  notice  to  an  agent  while  acting 
within  the  scope  of  his  authority  is  notice  to  the  principal. 
But  it  is  equally  as  well  settled  that  such  notice,  in  order  to 
bind  the  principal,  must  relate  to  the  business  or  transaction 
in  reference  to  which  the  agent  is  authorized  to  act  for  and 
on  behalf  of  his  principal,  and  to  matters  over  which  his 
authority  extends:  Story  on  Agency,  sec.  118;  Mechera  on 
Agency,  sec.  718.  If  it  relates  to  a  matter  over  which  the 
agent  has  no  authority,  and  concerning  which  he  is  not  au- 
thorized to  act  for  his  principal,  although  he  may  be  an  agent 
for  other  purposes,  it  will  not  affect  the  principal  or  be  bind- 
ing on  him:  Cougar  v.  Chicago  etc.  Ry.  Co.,  24  Wis.  157;  1 
Am.  Rep.  164;  Roach  v.  Karr,  18  Kan.  529;  26  Am.  Rep.  788. 
This  rule  is  generally  said  to  be  based  upon  the  theory  that 
it  is  the  duty  of  the  agent  to  communicate  to  his  principal 
the  knowledge  possessed  by  him  relating  to  the  subject  mat- 
ter of  his  agency,  and  material  to  his  principal's  protection. 
Such  notice,  in  order  to  bind  the  principal,  must,  therefore, 
come  to  an  agent  who  has  authority  *  to  act  or  deal  in  ref- 
erence to  those  matters  which  the  knowledge  or  notice  affects, 
and  whicii,  upon  grounds  of  public  policy,  it  is  presumed  he 
has  communicated  to  his  principal.  Now,  in  view  of  the  rules 
of  the  board  prescribing  the  duties  of  the  defendant  and  of 
Moore,  it  is  clear  that  Moore  was  not  such  an  agent  at  the 
time  defendant's  certificate  was  made,  as  that  notice  to  him 
of  the  Marks  &  Co.  mortgage  would  operate  to  relieve  the  de- 
fendant from  liability  for  the  negligent  or  unfaithful  discharge 
of  his  duty.  Moore  was  a  mere  custodian  of  the  fund,  hold- 
ing it  subject  to  the  order  of  the  board,  with  no  power  or 
authority  to  determine  whether  or  not  a  loan  should  be  made, 
or  to  contract  one,  or  to  pass  upon  the  title  or  sufficiency  of 
the  security  offered,  nor  was  he  an  agent  to  whom  the  board 
looked  for  information  on  these  subjects,  and  such  matters 
were  not  within  the  scope  of  his  employment.  The  power  to 
loan  the  school  fund,  and  determine  the  sufficiency  of  the 
security  offered,  was  by  law  vested  solely  in  the  plaintiffs, 
and  they  alone  assumed  to  exercise  such  power.  It  was  for 
them  to  determine  in  all  cases  whether  or  not  a  loan  should 
be  made.  As  a  matter  of  convenience  to  the  board  and  to 
the  public,  Moore,  as  county  treasurer,  was  made  a  deposi- 
tary of  a  portion  of  the  school  funds,  and  the  custodian  of  the 
notes  and  mortgages  taken  for  loans  thereof  in  his  county, 
and  authorized  to  receive  payments  thereon  and  pay  over 
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to  borrowers  the  amount  applied  for  when  directed  by  the 
board. 

The  defendant's  duties  were  of  an  entirely  different  char- 
acter, requiring  in  their  proper  discharge  the  special  knowl- 
edge incident  to  his  profession  as  an  attorney,  which  the 
treasurer  was  not  expected  to  have.  He  was  appointed  for 
the  purpose  of  ascertaining  and  reporting  the  state  and  con- 
dition of  the  title  of  land,  and,  in  assuming  to  *•  discharge 
that  duty  established  the  relation  of  principal  and  agent,  or 
attorney  and  client,  between  him  and  his  principal.  His 
representations  to  the  plaintiffs,  therefore,  were  decisive  of 
the  status  of  the  Roberts  property,  so  far  as  they  were  con- 
cerned, and  they  had  a  legal  right  to  rely  and  act  upon  them 
in  ordering  the  loan  made;  and  for  any  neglect  or  misrepre- 
sentations in  the  performance  of  his  duty  in  the  premises 
whereby  an  injury  resulted  he  is  responsible.  To  him  alone 
they  looked  for  information  as  to  the  status  of  the  property, 
and  not  to  any  statements  or  representations  of  Moore.  Nor 
was  Moore  under  any  legal  or  moral  obligation  at  that  time 
to  report  to  them  the  condition  of  the  title;  his  duties  and 
those  of  the  defendant  were  separate  and  distinct  in  relation 
to  their  common  principal,  and  each  was  responsible  for  the 
faithful  discharge  of  the  particular  duties  imposed  upon  him 
by  his  employment,  and  we  are  aware  of  no  rule  of  law  which 
can  relieve  the  defendant  from  liability  by  showing  that,  at 
the  time  he  knowingly  made  an  incorrect  statement  or  report 
to  his  principal,  he  informed  some  other  agent  of  the  same 
principal,  who  had  no  authority  to  deal  with  reference  to  the 
subject  matter  of  the  report,  tiiat  such  statement  was  not 
true.  And,  besides,  the  rule  that  the  principal  is  chargeable 
with  what  the  agent  knows  is  for  the  benefit  of  third  persons, 
and  is  founded  upon  the  theory  that  the  agent  is  at  liberty 
and  is  presumed  to  have  communicated  such  knowledge  to 
the  principal,  or,  if  he  has  not,  still,  the  principal  having  in- 
trusted the  agent  with  the  particular  business,  the  other  party 
has  a  riglit  to  deem  his  acts  and  knowledge  obligatory  upon 
the  principal,  otherwise  the  neglect  of  the  agent,  whether 
designed  or  not,  might  operate  most  injuriously  to  the  rights 
and  interests  of  such  party.  But  it  is  difficult  to  perceive 
what  application  the  rule  can  have  when  the  understanding 
between  an  agent  and  such  party  is  that  the  knowledge  of 
the  agent  is  not  **  to  be  communicated  to  the  principal  but 
to  be  withheld  from  him.     It  is  but  a  fair  inference  from  this 
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record  that  it  was  not  intended  or  expected  that  Moore  should 
inform  the  board  of  the  Marks  <fe  Co.  mortgage,  nor  was  the 
information  imparted  to  him  for  that  purpose,  but  only  that 
he  might  withhold  the  money  until  the  mortgage  should  be 
satisfied  of  record,  in  case  the  loan  should  be  ordered  by  the 
plaintiffs.  It  is  clear,  therefore,  that  defendant  cannot  exon- 
erate himself  from  liability  upon  his  said  certificate  by  show- 
ing that,  at  the  time  he  made  it,  he  informed  Moore  of  the  true 
status  of  the  property,  unless  Moore  was  afterward  intrusted 
by  the  board  with  the  duty  of  examining  the  title  to  the  land 
offered  as  security,  subsequent  to  defendant's  certificate,  and 
during  the  performance  of  which  he  had  in  mind  or  remem- 
bered the  information  previously  given  him  by  the  defendant. 
The  law  provides  that  the  school  fund  shall  be  loaned  only 
on  unincumbered  property  to  applicants  having  a  title  thereto 
free  from  defects,  and  the  board  is  only  authorized  to  make 
a  loan  on  real  property  so  circumstanced.  It  was,  therefore, 
its  duty  to  ascertain  that  the  title  was  in  such  condition  at 
the  time  the  loan  was  made  and  the  money  paid  over,  some 
three  months  after  the  date  of  defendant's  certificate,  but  if 
it  neglected  to  do  so,  such  neglect  would,  of  course,  not  relieve 
the  defendant  from  liability  upon  his  certificate.  In  approv- 
ing the  application  and  ordering  the  loan  it  had  a  right  to 
rely  and  act  upon  defendant's  certificate  as  decisive  of  the 
status  of  the  property  at  the  time  it  was  made,  and  if,  relying 
thereon,  it  simply  ordered  and  directed  Moore,  who,  under 
its  rules,  was  a  mere  custodian  of  the  fund,  to  pay  over  the 
money  to  Roberts,  and  by  reason  of  defendant's  incorrect 
certificate  it  was  lost,  defendant  would  be  liable,  although 
Moore  may  have  known  of  the  outstanding  incumbrance. 
Moore's  duties,  as  prescribed  by  the  rules  of  **  the  board, 
were  those  of  a  mere  custodian  or  depositary  holding  the  fund 
subject  to  the  order  or  direction  of  the  board,  and,  if  he  as- 
sumed to  negotiate  a  loan,  prepared  notes  and  mortgages,  or 
examined  titles  without  any  other  authority  from  the  board, 
he  was  acting  without  the  scope  of  his  employment,  and  no 
knowledge  concerning  the  title  of  land  ofiered  as  security 
which  he  might  acquire  in  so  doing  would  be  binding  upon 
the  board.  But  if  the  board  returned  the  Roberts  applica- 
tion to  him,  and  intrusted  him  with  the  duty  of  ascertaining 
that  no  change  had  occurred  in  the  title  subsequent  to  defend- 
ant's certificate,  he  became  not  only  a  mere  custodian  of  the 
fund,  but  an  agent  for  the  purpose  of  seeing  that  tlie  title  was 
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in  the  condition  required  by  law  at  the  time  the  loan  was 
consummated,  and  invested  with  the  discretion  of  withhold- 
ing the  money  in  case  knowledge  should  come  to  him  of  any 
defect  in  the  security  offered.  He  would  not  be  expected  or 
required  to  examine  the  condition  of  the  title  prior  to  the 
date  of  defendant's  certificate,  but  if,  after  the  receipt  of  the 
order  to  make  the  loan,  and  before  paying  over  the  money, 
knowledge  of  an  outstanding  incumbrance  was  present  in  his 
mind,  however  acquired,  it  would,  under  such  circumstances, 
be  knowledge  possessed  by  him  within  the  scope  of  his  em- 
ployment, and  with  which  his  principal  would  be  chargeable, 
whether  acquired  prior  to  the  commencement  of  his  agency 
or  during  the  continuance  thereof :  Mechem  on  Agency,  sec. 
721;  The  Distilled  Spirits,  11  Wall.  356.  And  if,  notwith- 
standing such  knowledge,  he  paid  over  the  money  to  Roberts, 
the  defendant  is  entitled  to  avail  himself  of  Moore's  negli- 
gence as  a  defense,  because,  in  such  case,  the  proximate  cause 
of  the  loss  would  be  the  negligent  performance  of  a  duty  by 
another  agent,  and  not  his  false  certificate.  Whether  Moore 
was  such  an  agent,  or  the  mere  custodian  of  the  fund,  as  pre- 
scribed in  the  rules,  was,  under  the  *'  pleadings,  a  question 
for  the  jury,  and  could  not  be  taken  from  them  if  there  was 
any  evidence,  however  slight,  tending  to  support -defendant's 
contention.  The  evidence  offered  and  excluded  tended  to 
show  that  the  board  furnished  Moore  with  blank  applications 
for  loans,  and  blank  notes  and  mortgages;  that  all  applica- 
tions were  received  by  him,  and  that,  at  his  request,  defend- 
ant examined  the  title  and  certified  to  the  value  of  the  land; 
that  the  applications  were  made  to  Moore  and  forwarded  to 
the  board  at  Salem  for  its  approval,  and  that  it  was  the  cus- 
tom of  the  board  to  return  all  applications  to  him  without 
any  special  instructions,  with  an  order  indorsed  thereon  di- 
recting the  loan  to  be  made;  that  he  examined  the  record  to 
see  that  no  transfers  had  been  made  or  liens  acquired  subse- 
quent to  defendant's  certificate;  prepared  the  necessary  notes 
and  mortgages,  attended  to  the  recording  of  the  same,  and 
paid  over  the  money;  indorsed  all  applications  for  loans,  and 
signed  his  reports  to  the  board  as  *'  local  agent,"  and  continued 
to  act  as  an  agent  of  the  board  after  he  had  ceased  to  be 
county  treasurer;  in  fact,  was  the  only  person  through  whom 
the  board  received  applications  for  loans  or  with  whom  it 
had  any  cosnmunication  whatever  concerning  loans  of  money 
in  that  county.     This  evidence  was  competent,  it  seems  to 
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us,  as  testimony  tending  to  show  that,  when  the  board  re- 
turned the  Roberts  application  to  Moore,  it  intrusted  him 
with  the  duty  of  ascertaining  that  the  title  was  in  the  con- 
dition required  by  law  before  paying  the  money  over,  and 
should  have  been  admitted  and  the  question  of  his  agency 
submitted  to  the  jury,  under  proper  instruction  by  the  court. 
The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
ordered. 
Reversed.  

Agbnot — NoncK— Knowlkdge. — Notice  to  an  agent  of  any  fact  or  facts 
connected  with  the  business  in  which  he  is  employed  is  notice  to  the  princi- 
pal: MulUinphy  Sav.  Bank  v.  Schott,  135  111,  655;  25  Am.  St  Rep.  401;  Mer. 
chants'  Nat:  Bank  v.  Lovilt,  114  Mo.  519;  35  Am.  St.  Rep.  770,  and  note. 
The  knowledge  of  an  agent  will  affect  his  principal  with  notice  if  acquired 
by  him  during  his  agency,  and  in  the  course  of  the  business  from  which  the 
principal's  rights  and  liabilities  arise:  Note  to  Harris  v.  Fisher,  44  Am. 
St.  Rep.  454.  The  knowledge  of  an  agent  will  not  be  imputed  to  bis 
principal  wben  it  was  not  the  duty  of  the  agent  to  disclose  it:  See  mono- 
graphic note  to  Trentor  v.  Potfien,  24  Am.  St.  Rep.  231,  on  notice  to  agent 
as  notice  to  principal.  But  notice  to  an  agent  is  notice  to  the  principal 
when  it  comes  to  the  agent  in  such  manner  that  he  may  communicate  it  to 
his  principal,  or  act  upon  it  without  any  violation  of  duty:  Litlauerv.  Houck, 
92  Mich.  162;  31  Am.  St.  Rep.  572,  and  note,  showing  that  the  test  is, 
whether  the  information  was  of  a  character  which  it  was  the  duty  of  the 
agent  to  comnrunicate.  The  rule  that  the  knowledge  of  an  agent,  in  order 
to  affect  bis  principal  with  notice,  must  be  acquired  by  him  during  his 
agency  and  in  the  course  of  the  same  transaction  from  which  the  principal's 
rights  and  liabilities  arise,  has  no  application  to  a  case  where  it  is  clear  that 
the  information  obtained  by  the  agent  in  a  former  transaction  was  so  pre- 
cise and  definite  that  it  must  have  been  present  to  his  mind  while  engaged 
in  the  second  transaction,  and  the  agent  was  at  liberty  to  communicate  such 
information  to  his  principal:  Snyder  v.  Partridge,  138  111.  173;  32  Am.  St. 
Rep.  130;  note  to  Harris  v.  Fisher,  44  Am.  St.  Rep.  454.  The  knowl- 
edge of  the  agent  can  be  charged  to  the  principal  only  when  clear  proof  is 
made  that  the  knowledge  was  present  in  the  agent's  mind  at  the  time 
of  the  transaction  which  is  the  subject  of  consideration:  Note  to  Littauer 
V.  Houck,  31  Am.  St.  Rep.  574.  If  an  agent  has  acquired  knowledge  of  a 
fact  so  recently  as  to  make  it  incredible  that  he  should  have  forgotten  it,  big 
principal  will  be  bound,  although  he  did  not  acquire  such  knowledge  while 
transacting  his  principal's  business:  Brothers  v.  Bank  of  Kaukauna,  84  Wis. 
381;  36  Am.  St.  Rep.  932,  and  note.  The  general  rule,  however,  is  that 
notice  to  an  agent  of  facts  outside  the  scope  of  his  employment  does  not 
bind  the  principal:  Wittenbrock  v.  Parker,  102  Cal.  93;  41  Am.  St.  Rep.  172. 
Notice  to  an  agent  of  the  condition  of  the  title  to  land  which  he  buys  for 
his  principal  is  notice  to  the  principal,  whatever  the  latter 's  actual  knowU 
edge  may  be  on  the  subject:  See  monographic  note  to  Trentor  v.  Pothen, 
24  Am.  St.  Rep.  229,  where  the  subject  of  notice  to  agent  as  notice  to  pria* 
cipal  is  discussed  at  length. 
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Ferchen  'V.  Arndt. 

[26  Oregon,  121.] 
Trust  Fonds — Preterenck  Among  Ckeditors. — A  trust  creditor  cannot 
obtaia  a  lien  or  preference  over  other  creditors  of  an  insolvent  estate 
until  he  makes  it  appear  that  the  fund  or  property  of  the  debtor  which 
he  seeks  to  affect  with  such  lien  or  preference  includes  the  trust  prop- 
erty or  the  proceeds  thereof.  The  trust  fund  or  its  proceeds  must  bo 
traceable.  Hence,  the  cestui  que  trust,  after  dissipation  of  the  trust  fund» 
has  no  longer  any  remedy  in  equity  to  fix  a  charge  upon  the  estate  of 
such  trustee,  but  must  come  in  and  share  with  the  general  creditors. 

Suit  to  establish  a  preference  and  a  lien  upon  the  assets  of 
the  partnership  of  Arndt  &  Ferchen  in  the  hands  of  B.  W. 
Robinson,  as  receiver  for  certain  moneys  alleged  to  have  been 
received  in  trust  by  said  firm.  The  plaintiff  and  defendant 
had  been  partners  in  the  foundry  business  under  the  firm 
name  of  Arndt  &  Ferchen.  The  plaintiff  sued  for  a  dissolu- 
tion and  an  accounting,  and  in  the  interim  the  property  of 
the  partnership  was  turned  over  to  a  receiver.  Under  order 
of  court  the  receiver  sold  the  property  and  paid  into  court 
about  two  thousand  dollars  for  distribution  among  the  credit- 
ors of  the  firm.  In  the  mean  time  the  E.  W.  Bliss  company 
intervened  in  the  suit,  praying  to  have  allowed  to  it  a  claim 
against  the  partnership  for  the  sum  of  two  thousand  one  hun- 
dred and  fourteen  dollars,  with  interest.  It  sought  to  have 
this  claim  decreed  to  be  a  preferred  lien  on  all  assets  of  the 
partnership,  on  the  ground  that  the  partnership  had  repre- 
sented the  Bliss  company  as  its  agents  in  the  sale  of  its  goods 
on  commission;  that  the  moneys  of  the  Bliss  company  had 
been  mingled  with  those  of  the  partnership;  and  that  the 
moneys  of  the  Bliss  company  had  been  used  to  pay  the  run- 
ning expenses  of  the  partnership,  to  purchase  new  machinery^ 
to  purchase  merchandise  afterward  sold  by  the  partnership, 
and  to  pay  the  wages  and  salaries  of  employees.  The  court 
afforded  the  Bliss  company  an  opportunity  to  show  by  evi- 
dence that  its  money  was  in  the  partnership  fund.  This  it 
failed  to  do,  and  the  court  held  that  the  amount  claimed 
should  be  allowed,  but  denied  the  preference  sought.  The 
Bliss  company  appealed. 

Wallace  McCamant  and  Zera  Snow,  for  the  appellant. 

Fulton  Bros.,  for  the  respondent. 

*••  Lord,  J.  The  facts  show  that  if  the  claim  of  the  Bliss 
company  is  preferred  it  will  absorb  the  entire  assets  of  the  firm, 
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leaving  nothing  for  its  other  creditors.  The  case  is  rendered 
important  by  the  nature  of  the  question  involved  and  the 
number  of  other  cases  dependent  upon  its  decision.  Upon 
the  admitted  facts  there  is  no  pretense  that  the  money  de- 
rived from  the  sale  of  the  intervener's  goods  forms  any  part 
of  the  fund  now  awaiting  distribution  at  the  hands  of  the 
court.  It  is  conceded  that  the  money  so  collected  has  been 
appropriated  to  the  payment  of  debts,  the  purchase  of  stock, 
and  the  payment  of  the  running  expenses  of  the  partnership, 
while  the  firm  was  conducting  its  business.  But  it  is  claimed 
that,  where  an  agent  or  trustee  has  wrongfully  used  or  appro- 
priated the  property  or  funds  of  another,  it  creates  an  equi- 
table charge  upon  his  whole  estate,  or  a  preferred  lien  upon 
his  assets.  This  is  put  on  the  ground  that  such  estate  is 
thereby  increased,  or  that  his  assets  would  have  been  less 
but  for  the  wrongful  use  or  appropriation  of  the  trust  fund» 
and  consequently  that  it  cannot  be  supposed  that  such  fund 
is  wholly  lost,  but  that  it  exists  in  a  substituted  form  as  a 
part  of  such  estate  or  assets,  although  it  cannot  be  pointed 
out  or  directly  traced.  That  there  may  be  cases  to  which 
such  argument  is  applicable  may  be  conceded,  as  where  the 
trust  fund  has  gone  into  and  remains  in  the  assets  which  are 
sought  to  be  charged,  but  its  force  is  not  preceived  where 
such  fund  is  dissipated,  or  used  in  the  payment  of  debts,  or 
the  expenses  of  business. 

The  equitable  right  to  follow  and  retake  from  the  posses- 
sion **'  of  a  trustee  property  wrongfully  appropriated  by 
him,  or  from  those  in  privity  with  him,  who  are  not  bona  fide 
purchaeers  for  value,  so  long  as  It  can  be  traced,  wlietlier  it 
remains  in  its  original  or  in  a  substituted  form,  upon  the 
ground  that  such  property,  in  whatever  form,  is  subject  to 
the  trust  in  favor  of  the  owner,  is  well  established.  "For- 
merly," Mr.  Justice  Bradley  says,  "  the  equitable  right  of  fol- 
lowing misapplied  money  or  other  property  into  the  hands 
of  the  parties  receiving  it  depended  upon  the  ability  of  iden- 
tifying it;  the  equity  attaching  only  to  the  very  property 
misapplied.  This  right  was  first  extended  to  the  proceeds 
of  the  property,  namely,  to  that  which  was  procured  in  place 
of  it  by  exchange,  purchase,  or  sale.  But  if  it  became  con- 
fused with  other  property  of  the  same  kind,  so  as  not  to  be 
distinguishable,  without  any  fault  on  the  part  of  the  posses- 
sor, the  equity  was  lost.     Finally,  however,  it  has  been  held 
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as  the  better  doctrine  that  confusion  does  not  destroy  the 
equity  entirely,  but  converts  it  into  a  charge  upon  the  entire 
mass,  giving  to  the  party  injured  by  the  unlawful  diversion 
a  priority  of  right  over  the  other  creditors  of  the  possessor. 
This  is  as  far  as  the  rule  has  been  carried":  Frelinghuysen  v. 
Nugent,  36  Fed.  Rep.  238.  Mr.  Pomeroy  says:  "  Equity  re- 
gards the  cestui  que  trust,  in  all  instances  except  that  last 
mentioned  in  favor  of  creditors,  although  without  any  legal 
title,  and  perhaps  without  any  written  evidence  of  interest^ 
as  the  real  owner,  and  entitled  to  all  the  rights  and  conse- 
quences of  such  ownership No  change  in  the  form  of 

the  trust  property,  effected  by  the  trustee,  will  impede  the 
rights  of  the  beneficial  owner  to  reach  it  and  to  compel  its 
transfer,  provided  it  can  be  identified  as  a  distinct  fund,  and 
is  not  so  mingled  up  with  other  moneys  or  property  that  it 
can  no  longer  be  specifically  separated":  2  Pomeroy's  Equity 
Jurisprudence,  sec.  1058.  This  equitable  doctrine  is  put 
upon  the  ground  **®  that  the  real  owner  has  the  right  to 
retake  and  reclaim  his  property  through  all  its  transforma- 
tions and  forms,  so  long  as  it  may  be  traced,  whether  its 
identy  is  preserved,  or  is  merged  into  a  mass  of  which  it 
forms  a  part.  To  accomplish  this  end,  when  such  trust  prop- 
erty has  been  mingled  into  a  mass  of  which  it  forms  a  part, 
but  its  identity  is  lost,  equity  affords  relief  by  creating  a 
charge  or  lien  upon  such  mass  for  its  ascertainable  value. 
The  right  to  such  relief  has  its  basis  in  the  right  of  property, 
and  "  simply  asserts,"  as  Andrews,  J.,  says,  "  the  right  of  the 
true  owner  to  his  own  property":  Cavin  v.  Gleason,  105  N.  Y. 
262.  But  whether  such  owner  seeks  to  recover  specific  prop- 
erty, or  to  create  a  lien  upon  a  mass  or  fund,  he  must  trace 
such  property  and  show  that  it  belongs  to  him,  or  that  it 
has  gone  into  and  then  remains  in  the  mass  which  he  seeks 
to  impress  with  a  lien  or  charge.  In  such  cases  the  question 
to  be  determined  always  is  whether  the  trust  property  or 
fund,  or  the  proceeds  thereof  is  traceable  into  any  specific 
property  or  fund.  Before,  therefore,  one  claiming  to  be  a 
trust  creditor  can  be  entitled  to  a  lien  or  preference  over  other 
creditors  he  must  make  it  appear  that  the  fund  or  property 
of  the  debtor  which  he  seeks  to  affect  with  such  lien  or  prefer- 
ence includes  the  trust  property  or  the  proceeds  thereof. 

"  If  it  ai)pears,"  said  Andrews,  J.,  "  that  trust  property  has 
been  wrongfully  converted  by  the  trustee,  and  constitutes, 
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although  ia  a  changed  form,  a  part  of  the  assets,  it  would 
eeem  to  be  equitable  and  in  accordance  with  the  equitable 
principles  that  the  things  into  which  the  trust  property  has 
been  changed  should,  if  required,  be  set  apart  for  the  trust, 
or,  if  separation  is  impossible,  that  priority  of  lien  should  be 
adjudged  in  favor  of  the  trust  estate  for  the  value  of  the  trust 
property  or  funds,  or  proceeds  of  the  trust  property,  entering 
into  and  constituting  a  part  of  the  assets":  Cnvin  v.  Oleason, 
105  N.  Y.  262.  >*»  See,  also,  Atkinson  v.  Rochester  Printing 
Co.,  114  N.  Y.  168;  Holmes  v.  Oilman,  138  N.  Y.  369;  34  Am. 
St.  Rep.  463.  Hence,  so  long  as  the  trust  property  can  be 
traced  and  followed  into  the  hands  of  the  debtor  his  estate  is 
fiubject  to  the  trust;  but  when  it  has  been  dissipated,  and  is 
no  longer  traceable,  there  remains  nothing  to  be  the  subject 
of  the  trust,  and  the  equitable  right  of  the  cestui  que  trust 
to  follow  it  fails. 

"  When  trust  money,"  said  Allen,  J.,  "  becomes  so  mixed 
Tip  with  the  trustee's  individual  funds  that  it  is  impossible 
to  trace  and  identify  it  as  entering  into  some  specific  prop- 
erty the  trust  ceases.  The  court  will  go  as  far  as  it  can  in 
thus  tracing  and  following  trust  money;  but  when,  as  a  mat- 
ter of  fact,  it  cannot  be  traced,  the  equitable  right  of  the  ces- 
tui que  trust  to  follow  it  fails":  Little  v.  Chadwick,  151  Mass. 
109.  To  the  same  effect  are  Englar  v.  Offutt,  70  Md.  78;  14 
Am.  St.  Rep.  332;  Thompson's  Appeal,  22  Pa.  St.  16;  Colum- 
bian Bank's  Estate,  147  Pa.  St.  422;  Sherwood  v.  Milford 
Bank,  94  Mich.  78;  National  Bank  v.  Insurance  Co.,  104 
U.  S.  54;  Peters  v.  Bain,  133  U.  S.  670;  Union  Nat.  Bank  v. 
Goetz,  138  111.  127;  32  Am.  St.  Rep.  119;  Goodell  v.  Buck,  67 
Me.  514;  Story's  Equity  Jurisprudence,  sees.  1258,  1259;  1 
Lewin  on  Trusts,  241.  From  these  authorities  we  draw  the 
conclusion  that  when  the  trust  property  has  been  dissipated 
by  the  trustee,  and  forms  no  part  of  his  estate,  the  cesttii  que 
trust  has  no  longer  any  remedy  in  equity  to  fix  a  charge 
upon  the  estate  of  such  trustee,  but  must  come  in  and  share 
with  the  general  creditors.  Nor  do  we  find  any  thing  in  Hal- 
letVs  Estate,  L.  R.  13  Ch.  Div.  696,  to  the  contrary.  In  that 
case  Jessel,  M.  R.,  said:  "The  guiding  principle  is  that  a 
trustee  cannot  assert  a  title  of  his  own  to  trust  property.  If 
he  destroys  a  trust  fund  by  dissipating  *'®  it  altogether 
there  remains  nothing  to  be  the  subject  of  the  trust;  but,  so 
*ong  as  the  trust  property  can  be  traced  and  followed  into 
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other  property  into  which  it  has  been  converted,  that  remain! 
subject  to  the  trust." 

Within  the  principles  announced  by  these  authorities  the 
petitioner  is  not  entitled  to  relief  upon  the  facts  stated  in  hia 
petition,  because  it  is  not  shown  that  the  fund  paid  into  the 
court  by  the  receiver  and  awaiting  distribution  includes  any 
of  the  proceeds  of  the  trust  property,  or  forms  any  part 
thereof.  The  admitted  facts  show  that  the  moneys  derived 
from  the  sale  of  the  intervenor's  property  has  been  used  in 
the  payment  of  debts,  and  otherwise  dissipated,  so  that  such 
moneys  can  no  longer  be  traced,  or  shown  to  form  any  part 
of  the  fund  which  is  sought  to  be  charged  with  a  preferred 
lien.  The  cases  in  conflict  with  this  doctrine,  and  mainly 
relied  upon  in  support  of  the  intervenor's  contention,  are  Mc- 
leod V.  Evans,  66  Wis.  401;  57  Am.  Rep.  287;  Francis  v. 
Evans,  69  Wis.  115;  Bowers  v.  Evans,  71  Wis.  133;  Daven- 
port Plow  Co.  V.  Lamp,  80  Iowa,  722;  20  Am.  St.  Rep.  442; 
Peak  V.  Elicott,  30  Kan.  156;  46  Am.  Rep.  90;  Harrison  v. 
Smith,  83  Mo.  216;  53  Am.  Rep.  571;  Stoller  v.  Coates,  88 
Mo.  514;  Smith  v.  Combs,  49  N.  J.  Eq.  420.  It  is  enough  to 
say  that  none  of  the  Wisconsin  cases  received  the  consent  of 
the  entire  court,  and  have  recently  been  overruled  in  Nonotuck 
Silk  Co.  V.  Flanders,  87  Wis.  237.  The  recent  cases  of  Slater 
V.  Oriental  Mills  (R.  I.,  July  12,  1893),  27  Atl.  Rep.  443,  and 
Shields  v.  Thomas,  71  Miss.  260,  42  Am.  St.  Rep.  458,  ably 
review  and  criticise  the  doctrine  of  the  cases  cited  in  support 
of  the  contention  for  the  intervener,  and  reach  conclusions 
adverse  to  it.  The  distinction  between  funds  remaining  in 
the  estate,  and  which  go  to  swell  it,  and  funds  which  have 
been  dissipated  or  used  in  the  payments  of  debts,  and  do  not 
remain  in  the  estate,  is  made  clear  and  applied.  *'*  To  the 
argument  that  the  relation  of  debtor  and  creditor  does  not 
exist  between  the  trustee  and  cestui  que  trust,  whose  property 
he  has  wrongfully  converted  or  appropriated,  Stiness,  J.,  in 
Slater  v.  Oriental  Mills,  27  Atl.  Rep.  443,  says:  "The  fact 
that  the  cestui  que  trust  has  not  entered  into  the  relation  of 
debtor  and  creditor  with  the  trustee  does  not  affect  the  ques- 
tion. So  long  as  he  seeks  to  recover  what  he  can  show  to  be 
his  own  he  is  in  the  position  of  an  owner,  but  when  he  can- 
not do  this,  and  seeks  to  recover  payment  out  of  the  trustee's 
general  estate,  he  is  in  the  position  of  a  creditor."  Unless, 
therefore,  he  can  show  the  specific  property  claimed  is  his,  or 
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that  the  trust  fund  has  gone  into  and  forms  a  part  of  the 
estate  he  seeks  to  charge,  he  is  entitled  to  no  lien  or  prefer- 
ence, but  must  prove  his  claim  and  share  with  the  other 
creditors.  It  results  from  these  views  that  there  was  no 
error,  and  the  decree  must  be  affirmed. 
AflSrmed.  

Right  to  Follow  Trust  Funds — Preferences. — A.  cestui  que  ti-ust  has 
a  right  to  pursue  and  recover  trust  funds,  until  their  identity  has  been  lost, 
or  until  they  have  passed  into  the  hands  of  a  bona  fide  purchaser  for  a  valu- 
able consideiatiou  without  notice:  See  monographic  note  to  Union  Nat.  Bank 
V.  Ooetz,  32  Am.  St.  Rep.  125-130;  Hol/nes  v.  Oilman,  138  N.  Y.  309;  34 
Am.  St.  Rep.  463,  and  note.  If  a  trustee  has  converted  trust  funds  into 
money,  and  mingled  it  with  his  other  money,  so  that  it  cannot  be  separated 
therefrom,  the  beneficial  owner  occupies,  according  to  some  of  the  cases,  the 
position  of  a  general  creditor  of  the  estate,  and  cannot  follow  the  trust  funds 
into  the  hands  of  an  assignee  for  the  benefit  of  creditors:  Mutual  Accident 
Assn.  V.  Jacobs,  141  111.  261;  33  Am.  St.  Rep.  302.  Where  money  delivered 
to  a  bank  is  so  mingled,  there  is  no  reason  why  the  depositor  should  be  pre- 
ferred above  any  other  creditor:  Wethcrell  v.  O'Brien,  140  111.  146;  33  Am. 
St.  Rep.  221.  On  the  other  hand,  if  a  trustee  places  the  trust  fund  in  • 
bank,  and  the  bank,  knowing  its  character,  mingles  it  with  its  own  funds, 
and,  after  using  it  in  the  payment  of  its  debts,  becomes  insolvent,  and  assigns 
for  the  benefit  of  creditors,  it  is  held  that  the  beneficiary  has  a  right  to 
recover  the  trust  fund  from  the  assets  of  the  bank  in  preference  to  its  gen- 
eral creditors,  although  he  fails  to  present  his  claim  to  the  assignee  for 
allowance:  Myers  v.  Board  oj  Education,  51  Kan.  87;  37  Am.  St.  Rep.  263. 
If  trust  moneys  cannot  be  identified,  because  they  are  mingled  with  the 
moneys  of  the  trustee,  then  the  beneficiary  is  entitled  to  a  charge  upon  the 
new  investment  to  the  extent  of  the  trust  money  traceable  in  it:  Spi'ingfield 
Institution  etc.  v.  Copehmd,  160  Mass.  380;  39  Am.  St.  Rep.  489;  and  he  may 
follow  trust  money  into  a  general  heap  or  account,  and  take  so  much  out: 
Note  to  Union  Nat.  Bank  v.  Ooetz,  32  Am.  St.  Rep.  129;  bat  &  cestui  que  trust, 
who  seeks  to  fix  a  charge  upon  a  mass,  must  trace  his  estate  and  show  that 
the  specific  thing  claimed  is  in  equity  his  property,  or  tiiat  his  estate  ha« 
gone  into,  and  remains  in,  the  mass  he  seeks  to  charge.  Hence,  no  lien  upon, 
or  priority  in,  money  in  the  hands  of  a  receiver  of  an  insolvent  bank  can  be 
given  for  funds  deposited  therein  before  the  insolvency,  by  a  tax-collector, 
in  the  absence  of  proof  that  the  funds  so  deposited  form  any  part  of  tha 
money  in  the  hands  of  the  receiver,  either  in  their  original  or  transmuted 
form,  or  as  a  part  of  the  mass  of  the  assets  of  the  bank:  S/uelds  v.  ThomaSf 
71  Miss.  260;  42  Am.  St.  Rep.  458. 

FoLLOwiso  Commingled  Trust  Funds. — The  principal  case  and  that  of 
Sharpe  v.  Hartman,  26  Or.  131,  and  Muhlenberg  v.  Northwest  Loan  etc  Co., 
26  Or.  132,  were  all  submitted  to  the  court  as  involving  the  same  legal  prin- 
ciple.  No  opinion  was  written  in  Shaiye  v,  Hartman,  26  Or.  131,  as  the 
facts  of  that  case  brought  it  within  the  ruling  announced  in  the  principal 
case,  and  the  opinion  in  the  principal  case  was  supposed  to  be  decisive  of 
Muhlenberg  v.  Northwest  Loan  etc  Co.,  26  Or.  132;  but  appellant's  counsel, 
in  the  latter  case,  sought  by  petition  for  rehearing  to  escape  the  effect  of  th« 
decision  in  the  principal  case,  by  claiming,  for  the  first  time,  that  the  plead- 
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ings  in  the  case  showed  that  the  money  for  which  plaintiff  claimed  a  lien,  or 
its  proceeds,  were  in  the  possession  of  the  trustee  bank  at  the  time  of  its  sus- 
pension, and  constituted  a  part  of  the  assets  in  the  receiver's  hands.  The 
Northwest  Loan  and  Trust  Company  was  a  banking  corporation  i1ohi</  busi- 
ess  in  Portland,  Oregoa.  The  bank  becoming  embarrassed,  suspended  busi- 
ness, and  a  receiver  was  appointed.  Muhlenberg  brought  suit  to  establish  a 
preference  or  lien  upon  all  the  assets  of  the  bank  for  certain  moneys  alleged 
to  have  been  deposited  with  the  bank  in  trust.  The  trust  was  alleged  to  have 
grown  out  of  the  fact  that  the  plaintiff  and  three  other  persons  were  jointly 
interested  in  a  certain  mortgage  which  matured  shortly  before  the  trusfc 
company  suspended;  that  the  bank  was  requested  by  such  persons  to  pay 
this  mortgage,  and  that  remittances  for  that  purpose  were  made  by  drafts 
on  New  York  and  San  Francisco;  that  the  trust  company  was  in  debt  to  ita 
correspondents  in  each  of  these  two  cities;  and  that  in  consequence  thereof 
the  moneys  were  not  applied  to  the  specific  purpose  intended,  but  were  used 
by  the  bank  in  paying  its  debts.  Tlie  moneys  were  claimed  to  have  been 
indistinguishably  mingled  and  mixed  by  the  bank  with  its  general  funds, 
and  to  be  incapable  of  l)eing  traced  or  identified,  or  followed  into  any  changed 
form  or  specific  property  or  fund.  The  claims  of  the  other  parties  were  as- 
signed to  plaintiff,  and  he  sought  to  have  a  lien  decreed  in  his  favor  upon 
all  the  assets  of  the  bank  in  the  hands  of  the  receiver  for  the  repayment  of 
said  moneys  before  any  of  the  other  creditors  received  dividends.  No 
actual  money  was  ever  received  by  the  trust  company  or  the  receiver  from 
the  plaintiff  or  any  of  his  assignors;  and  the  only  benefit  the  trust  company 
got  from  the  remittances  was  credit  for  the  amounts  thereof  with  its  eastern 
and  San  Francisco  correspondents.  The  most  that  could  be  said  was  that 
the  amount  of  the  moneys  went  to  pay  debts  of  the  trust  company.  The 
trust  company,  at  the  time  it  suspended  business,  was  hoptilessly  insolv- 
ent. The  trial  court  decreed  the  plaintiff  a  preference  and  lien  upon  the 
assets  of  the  bank  for  the  amount  of  the  money  remitted  by  the  plaintiff  and 
his  assignors.  The  bank  appealed,  the  court  expressly  authorizing  the  re- 
ceiver to  take  the  appeal. 

This  decree  was  reversed,  and  the  court,  in  denying  a  reliearing,  said, 
with  reference  to  the  pleadings  above  mentioned:  "This  is  a  highly  tech- 
nical construction  of  the  pleadings,  at  variance  with  the  whole  theory  upon 
which  the  case  was  tried,  and  is  manifestly  contrary  to  the  facts  as  disclosed 
by  the  testimony."  "The  money,"  said  the  court,  "for  which  plaintiff 
seeks  to  enforce  a  lien  was  received  by  the  bank  prior  to  June  19,  18U3,  and 
was  commingled  with  and  used  as  a  part  of  its  general  funds  in  the  usual 
course  of  its  business  from  that  time  until  its  suspension  on  July  29,  1693;  and 
there  is  no  evidence  to  show  that  any  part  of  it  or  its  proceeds  were  in  the 
possession  of  the  bank  at  the  time  of  its  suspension,  or  have  since  come  into 
the  hands  of  the  receiver.  It  is  clear,  therefore,  that  upon  the  facts  plaintiff 
is  not  entitled  to  a  lien  upon  any  of  the  assets  of  the  bank  in  the  hands  of  the 
receiver,  for,  as  said  by  Chief  Justice  Lord  in  Ferchen  v.  Arndt,  26  Or.  121; 
ante,  p.  603:  'Before  one  claiming  to  be  a  trust  creilitor  can  be  entitled  to  a 
lien  or  preference  over  other  creditors,  he  must  make  it  appear  that  the  fund 
or  property  of  the  debtor  which  he  seeks  to  affect  with  such  a  lien  or  prefer- 
ence includes  the  trust  property  or  proceeds  thereof.  The  answer  alleges 
that  the  moneys  mentioned  in  the  complaint  were  deposited  with  the  bank  to 
be  paid  to  a  debtor  of  the  plaintiff  and  his  assignor  on  the  order  of  Markle; 
that,  after  its  receipt,  the  bank  notified  Markle  of  the  same,  and  he  thereupon 
offered  to  pay  it  to  such  debtor,  but  that  he  refused  to  receive  it  and  '  that  said 
AM.  Bt.  Kep..  Vou  XLVl.— 39 
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Markle  therefore  permitted  said  moneys  to  remain  on  deposit  with  said  trust 
company,  where  the  same  were  at  the  time  it  was  forced  by  financial  enibar* 
rassmeut  to  suspend  its  business.'  It  is  contended  that  the  portion  of  the 
answer  quoted  is  an  allegation  or  admission  that  the  moneys  of  plaintiff  were 
in  the  bank  either  in  specie  or  in  some  changed  form  at  the  time  of  its  sus- 
pension, but  when  construed  in  connection  with  the  subject  matter  of  the 
allegation  of  which  it  forms  a  part  it  was  evidently  not  so  intended,  but 
only  to  aver  that  the  money  remained  on  deposit  with  the  bank  in  the  sense 
that  it  stood  on  the  books  of  the  concern  to  the  credit  of  the  plainti£f  and 
his  assignors.  This  seems  to  us  manifest  when  it  is  remembered  that  the 
complaint  alleges,  and  tlie  answer  admits,  that  the  bank  placed  the  moneys 
of  plaintiff  *  in  its  treasury  for  use  in  connection  with  its  banking  business, 
and  that,  having  been  so  placed  in  the  treasury  aforesaid,  they  were  paid 
out  in  the  course  of  its  business  affairs  as  a  banking  institution.  Th»t 
thereupon  the  defendant  wholly  destroyed  the  identity  of  plaintiff's  said 
remittance  and  the  identity  of  the  moneys  of  the  other  parties  paid  over  to 
it  in  trust  as  aforesaid.'  And  '  that  by  reason  of  the  wrongful  mingling  of 
the  moneys  of  plaintiff  and  the  other  parties  aforesaid  it  is  impossible  tto 
follow  the  moneys  so  paid  to  the  defendant  company  and  that  the  same  ara 
wholly  incapable  of  identification.' 

"The  complaint  seems  to  have  been  drawn  and  the  case  was  tried  on  the 
theory  that  plaintiff  could  not  trace  his  money  or  the  proceeds  thereof  into 
the  hands  of  the  receiver.  This  position  is,  in  our  opinion,  fully  warranted 
by  the  record.  No  allusion  is  made  by  appellant  in  his  brief  to  the  alleged 
admissions  of  the  answer,  nor  was  his  contention  in  this  court  that  he  was 
entitled  to  a  lien  because  his  money  or  the  proceeds  thereof  were  actually 
in  the  possession  of  the  receiver,  but  on  the  doctrine  that  (quoting  from 
the  brief)  *  where  funds  come  into  the  hands  of  a  trustee  impressed  with  a 
trust  in  favor  of  the  principal,  and  are  wrongfully  mingled  by  the  trustee 
with  his  own  funds  so  as  to  be  incapable  of  identification,  the  cestui  que  trvst 
has  an  equitable  lieu  on  all  the  assets  of  the  defaulting  trustee  to  the  amount 
of  the  fund  so  misappropriated.'  In  our  opinion,  therefore,  there  is  nothing 
in  the  record  in  this  case  to  exempt  it  from  the  rule  announced  in  Ferchen 
V.  Arndt,  26  Or.  121,  ante,  p.  603,  and  applied  in  Sharpe  v.  Hartman,  26  Or. 
131,  the  facts  of  which  appellant  states  in  this  brief  are  '  substantially  identi- 
cal' with  those  in  the  case  under  consideration."  The  principal  case  being 
thus  approved  and  followed  the  plaintiff  was  hold  to  be  only  a  general  credi« 
tor. 


Friese  V,  Hummel. 

[26  Oregon,  H5.] 
EqniTT  HAS  JpRisDicTioN  TO  Set   Aside  a  Former  Judombnt  or  Db- 
CRBE  FOR  Perjury  or  Fraud  only  in  those  cases  where  the  perjury  or 
fraud  consists  of  extrinsic,  collateral  acts,  not  examined  and  determined 
in  the  former  action. 

Suit  by  Louise  Friese  to  set  aside  a  former  decree  rendered 
by  the  circuit  court  and  affirmed  on  appeal  in  Hummel  ▼. 
Friese,  24  Or.  286,  and  for  a  new  trial,  on  account  of  the 
alleged  perjury  of  a  witness.     The  only  reason  alleged  for 
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fietting  aside  the  decree  was  the  perjury  of  the  grantor  of 
Hummel,  committed  in  the  former  trial,  and  not  discovered 
until  after  the  death  of  the  alleged  perjured  witness,  and 
after  the  rendition  of  the  decree  in  the  former  suit.  A 
demurrer  to  the  complaint  having  been  sustained  on  the 
ground  that  it  did  not  state  a  cause  of  action,  and  the  plain- 
tiff refusing  to  further  plead,  a  decree  was  rendered  dismiss- 
ing the  suit,  from  which  the  plaintiff  appealed. 

Frank  B.  Jolly,  Edward  Mendenhall,  and  J.  E.  MendenhaU, 
for  the  appellant. 

Frank  A.  E.  Starr,  George  E.  Chamherlain^  and  Warren  E. 
Thomas,  for  the  respondents. 

***  Per  Curiam.  Did  the  complaint  state  suflBcient  facta 
to  entitle  the  plaintiff  to  the  equitable  relief  demanded?  is  the 
question  involved  in  this  suit.  A  court  of  equity  may,  by 
an  original  bill  in  the  nature  of  a  bill  of  review,  set  aside  a 
decree  obtained  by  the  fraud  of  the  prevailing  party,  where 
the  acts  or  conduct  constituting  such  fraud  were  not  involved 
in  the  consideration  of  the  merits:  2  Freeman  on  Judgments, 
4th  ed.,  sec.  485.  A  judgment  or  decree  procured  by  perjury 
is  doubtless  a  fraud,  and  such  as  would  induce  equity  to 
grant  relief,  were  it  not  for  the  fact  that  its  existence  can  raiely 
or  never  be  ascertained  otherwise  than  by  trying  anew  an 
issue  tried  in  a  former  proceeding:  2  Freeman  on  Judgments, 
4th  ed.,  sec.  489.  Frauds  for  which  a  court  of  equity  will 
set  aside  a  judgment  **®  or  decree  must  consist  of  extrinsic, 
collateral  acts,  not  involved  in  the  consideration  of  the  mer- 
its. The  credibility  of  testimony  given  on  the  trial  of  a 
cause,  bearing  upon  the  issue,  is  intrinsic,  and  has  been  con- 
sidered in  reaching  the  conclusion  sought  to  be  impeached; 
and  the  case  is  not  the  less  tried  on  its  merits,  and  the  judg- 
ment is  none  the  less  conclusive,  by  reason  of  the  false  testi- 
mony produced:  United  States  v.  Flint,  4  Saw.  42.  "Relief," 
eays  Allen,  J.,  in  Ross  v.  Wood,  70  N.  Y.  8,  "  can  only  be 
granted  upon  some  new  matter  of  equity  not  arising  in  the 
former  case.  Equity  will  not  take  cognizance,  on  the  same 
grounds,  of  the  very  point  which  another  court  of  competent 
authority  in  the  case  has  considered  and  decided."  In  Teb- 
bets  V.  Tilton,  31  N.  H.  273,  it  was  held  that  fraud  in  a 
judgment  might  be  shown  by  a  party  when  it  may  be  done 
without  showing  any  participation  in  the  fraud,  and  where 
it  does  not  involve  a  re-examination  of  the  merits  of  the 
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case.  In  Folsom  v.  Folsom^  55  N.  H.  78,  it  was  held,  in  a 
suit  to  impeach  a  decree  for  fraud,  that  evidence  discovered 
after  the  trial,  which  showed  that  the  decree  had  been  ob- 
tained by  perjury,  was  not  newly  discovered,  but  cumulative 
upon  the  same  issues  tried  before. 

In  Pico  V.  Cohn,  91  Cal.  129,  25  Am.  St.  Rep.  159,  the  facts 
showed  that  the  plaintiff  was  over  eighty  years  old,  unused 
to  business,  and  could  not  speak  or  understand  the  English 
language;  that  he  owned  real  property  of  the  value  of  two 
hundred  thousand  dollars,  upon  which  there  was  an  incum- 
brance of  sixty-three  thousand  dollars;  that,  being  pressed 
for  payment,  he  applied  to  one  B.  Cohn  for,  and  obtained  a 
loan  of,  that  amount,  to  secure  the  payment  of  which  he  exe- 
cuted and  delivered  an  absolute  conveyance  of  all  his  prop- 
erty; that  within  two  months  from  the  time  he  received  the 
loan  he  tendered  to  Cohn  sixty-five  thousand  dollars  and 
demanded  a  reconveyance,  and  upon  Cohn's  ***  refusal  to 
convey,  he  commenced  an  action  to  recover  said  property; 
that  during  plaintiff's  negotiations  with  Cohn,  one  Pico  John- 
son was  present,  and  knew  that  the  transaction  was  a  loan 
and  security,  and  not  a  purchase  and  conveyance  abso- 
lute, and  shortly  after  the  execution  of  the  deed  so  stated  to 
others;  that,  relying  on  Johnson's  knowledge  of  the  transac- 
tion, and  his  statements  concerning  it,  plaintiff  called  him  as 
a  witness,  when,  instead  of  testifying  that  the  transaction 
was  a  loan  and  mortgage,  he  testified  that  it  was  a  sale  and 
absolute  conveyance,  and,  upon  the  strength  of  his  evidence, 
a  decree  was  rendered  in  favor  of  the  defendant.  In  a  suit 
brought  to  set  aside  this  decree  it  was  alleged,  in  addition  to 
the  foregoing  facts,  that  plaintiff  had  made  the  discovery 
that  Cohn  had  paid  Johnson  two  thousand  dollars  to  testify 
falsely,  which  sum  was  placed  in  the  hands  of  one  Forbes, 
with  directions,  given  in  Johnson's  presence,  to  pay  it  to  him 
if  he  testified  to  an  absolute  sale,  and  that,  immediately  after 
he  had  so  testified,  he  demanded  and  received  the  money. 
A  demurrer  to  the  complaint  having  been  sustained  by  the 
lower  court  the  judgment  was,  upon  appeal,  afiirmed,  the 
court  saying:  "Tliat  a  former  judgment  or  decree  may  be  set 
aside  and  annulled  for  some  frauds  there  can  be  no  question; 
but  it  must  be  a  fraud  extrinsic  or  collateral  to  the  questions 
examined  and  determined  in  the  action.  And  we  think  it  is 
settled,  beyond  controversy,  that  a  decree  will  not  be  vacated 
luerely  because  it  was  obtained  by  forged  documents  or  per- 
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fured  testimony."  The  reason  assigned  in  support  of  this 
rule  is,  that  causes  once  tried  by  a  court  having  jurisdiction 
of  the  subject  matter  and  the  parties  should  forever  be  at 
rest;  that  the  unsuccessful  party  ought  reasonably  to  expect, 
if  he  had  an  unscrupulous  adversary,  that  perjured  testimony 
would  be  offered  at  the  trial,  and  should  be  prepared  to  meet 
it;  and  that,  having  gone  into  a  consideration  of  the  merits, 
he  is  estopped  by  **'  the  conclusion  of  the  court:  United 
States  V.  Flint,  4  Saw.  42;  Fed.  Cas.  15121.  The  plaintiff, 
not  having  alleged  sufficient  facts  to  entitle  her  to  the  equi- 
table relief  demanded,  there  was  no  error  in  sustaining  the 
demurrer:  Cotzhausen  v.  Kerting,  29  Fed.  Rep.  821,  and  the 
decree  is  therefore  affirmed. 
Affirmed.  

Equity — Power  to  Relieve  from  JaooMENT  Obtained  by  Fraud  or 
Perjury. — A  judgment  or  decree  will  not  be  set  aside  or  annulled  in  equity 
on  account  of  any  fraud  which  is  not  extrinsic  or  collateral  to  the  questions 
examined  and  determined  in  the  original  action:  Pico  v.  Cohn,  91  Cal.  l'29t 
25  Am.  St.  Rep.  159,  and  monographio  note  thereto  oa  relief  from  judg* 
menta  obtained  by  perjury. 


Allen  v.  Leavens. 

[26  Oregon,  164.] 
Bill  of  Exchange,  What  is  Not. — A  promise  by  one  person  to  another 
to  accept  a  third  person's  order  for  a  given  amount,  with  the  latter'a 
name  indorsed  thereon,  is  not  a  bill  of  exchange.  There  is  no  liability 
if  the  order  ia  never  drawn;  and,  if  the  promise  is  to  pay  such  third  per- 
son's debt,  the  promisor  is  not  liable  to  the  promisee,  as  the  promise 
does  not  express  a  consideration. 

Action  by  Allen  against  Leavens  to  recover  money.  The 
case  was  tried  by  the  court  without  a  jury,  and  the  court 
made  the  following  findings  of  fact:  1.  That  on  November 
28,  1892,  James  Cusick  was  an  employee  of  Leavens,  and 
that  wages  were  due  him;  2.  That,  at  that  time,  it  was  ver- 
bally mutually  agreed,  between  the  plaintiff,  defendant,  and 
Cusick,  that,  in  consideration  of  the  plaintiff  selling  to  Cusick 
certain  goods  for  the  sum  of  twenty  dollars  and  extending  to 
him  credit  for  tlie  same,  the  defendant  would  pay  the  plain- 
tiff on  December  12,  1892,  twenty  dollars  out  of  Cusick'g 
wnges,  to  be  deducted  therefrom;  3.  That,  in  consideration  of 
said  agreement,  the  plaintiff,  on  or  about  November  28,  1892, 
sold  and.  delivered  to  Cusick  goods  valued  at  twenty  dollars, 
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and  extended  credit  to  him  for  the  same;  4.  That  defend- 
ant, on  November  28,  1892,  made  a  memorandum  in  writing 
offering  to  accept  and  pay  Cusick's  order  for  twenty  dollars 
on  December  12,  1892;  5.  That  thereafter  Cusick  indorsed 
his  name  on  said  memorandum,  and  on  December  12,  1892, 
the  plaintiff  demanded  payment  of  defendant,  but  it  was  re- 
fused; 6.  That  the  amount  with  interest  was  due,  etc.  As 
conclusions  of  law  the  court  found  that  said  amount  was  due, 
etc.,  and  that  plaintiff  was  entitled  to  judgment.  Defendant 
appealed. 

William  W.  Page,  for  the  appellant. 

William  L.  Nutting,  for  the  respondent. 

**'  Moore,  J.  There  being  no  bill  of  exceptions  the  only 
question  presented  is  whether  the  findings  support  the  judg- 
ment? The  defendant  contends  that  the  cause  of  action  is 
founded  upon  a  bill  of  exchange  alleged  to  have  been  drawn 
on  him  by  James  Cusick  in  plaintiff^s  favor  for  twenty  dol- 
lars, while  the  plaintiff  contends  that  it  is  founded  upon  a 
promise  by  defendant  to  pay  Cusick's  indebtedness  to  plain- 
tiff, he  being  Cusick's  debtor  in  an  amount  equal  to  such 
indebtedness  when  he  made  the  promise;  and  that,  the  de- 
fendant's undertaking  being  original,  a  memorandum  of  the 
transaction  was  unnecessary.  Section  785,  Hill's  Code,  pro- 
vides that  an  agreement  to  answer  for  the  debt  of  another  is 
void,  unless  the  same  or  some  note  or  memorandum  thereof, 
expressing  the  consideration,  be  in  writing,  and  subscribed 
by  the  party  to  be  charged.  If  tlie  defendant  was  indebted 
to  Cusick,  and  he  to  the  plaintiff,  and  all  mutually  agreed 
that  Cusick's  debt  should  be  canceled,  and  defendant  should 
pay  to  the  plaintiff  the  debt  which  he  owed  to  Cusick,  such 
agreement  is  not  within  the  statute,  and  is  valid  and  binding 
without  any  written  memorandum  tliereof.  In  such  case  the 
defendant's  agreement  is  not  collateral,  but  an  original  one 
to  pay  his  own  debt  to  a  subsituted  creditor;  and  the  fact 
that  by  the  transaction  the  debt  of  another  is  paid  makes  no 
difference:  Brandt  on  Suretyship  and  Guaranty,  sec.  66;  3 
Parsons  on  Contracts,  26.  The  plaintiff  in  such  cases  would 
discharge  Cusick's  previous  liability,  and  look  to  the  defend- 
ant for  payment,  who,  by  virtue  of  the  fact  of  his  debt  to 
Cusick,  and  of  the  nmtual  agreement  and  promise  to  pay 
the  same  to  the  plaintiff,  would  become  liable  therefor.  But 
could  this  rule  have  any  application  to  a  credit  extended  by 


July,  1894.]  Allen  v.  Leavens.  615 

plaintiff  to  Cusick  subsequent  to  defendant's  promise?  It 
may  be  conceded  that  if  the  plaintiff,  upon  the  faith  of  de- 
fendant's promise,  delivered  goods  to  Cusick,  but  charged  the 
same  and  extended  the  **'*  credit  to  the  defendant,  it  was  a 
Bale  to  the  latter  upon  his  request,  and  hence  not  within  the 
statute;  but  if  the  credit  were  given  to  Cusick  upon  the  defend- 
ant's promise,  the  latter's  undertaking  would  be  collateral, 
and  to  render  it  valid  there  should  be  a  note  or  memorandum 
thereof  expressing  the  consideration:  Dixon  v.  Frazee,  1  E.  D. 
Smith,  32;  Briggs  v.  Evans,  1  E.  D.  Smith,  192.  If  Cusick 
was  at  all  liable  to  the  plaintiff,  the  defendant's  agreement, 
though  it  may  have  induced  the  plaintiff  to  furnish  the  goods, 
was  collateral,  and  within  the  statute:  1  Chitty  on  Contracts 
11th  Am.  ed.,  750.  The  court  found  that  the  plaintiff  fur- 
nished goods,  wares,  and  merchandise,  to  Cusick,  and  ex- 
tended credit  to  him,  according  to  the  terms  of  defendant's 
agreement.  The  credit  having  been  given  to  Cusick  subse- 
quent to  defendant's  agreement,  Cusick,  by  the  findings  of  the 
court,  would  be  liable  to  the  plaintiff,  and  the  defendant's 
undertaking  one  of  guaranty,  collateral  to  the  liability  of 
Cusick. 

If  the  cause  of  action  be  as  contended  for  by  the  plaintiff 
the  findings  do  not  bring  it  within  the  rule  applicable  to  the 
case  suggested  where  an  antecedent  debt  has  been  discharged 
in  consideration  of  a  mutual  agreement  of  all  the  parties,  and 
a  promise  on  the  part  of  a  third  person,  who  is  indebted  to 
the  person  primarily  liable  for  the  original  debt,  to  pay  the 
same;  nor  can  it  apply  to  a  credit  extended  to  Cusick  sub- 
sequent to  defendant's  promise,  because,  in  that  event,  it 
appears  from  the  findings  that  Cusick  was  still  liable  to  the 
plaintiff.  If  the  cause  of  action  be  as  contended  for  by  the 
defendant,  that  the  plaintiff,  in  consideration  of  defendant's 
agreement  to  accept  Cusick's  order,  sold  goods,  and  extended 
credit  to  the  latter,  the  defendant  would  not  become  liable 
until  Cusick  had  drawn  on  him  for  the  amount,  assuming^ 
without  deciding,  that  the  defendant  would  be  liable  notwith- 
standing the  statute,  which  provides  that  "  No  person  within 
this  *®*  state  shall  be  charged  as  an  acceptor  of  a  bill  of 
exchange  unless  his  acceptance  shall  be  in  writing,  signed  by 
himself  or  his  lawful  agent":  Hill's  Code,  sec.  3194.  The 
court  has  found  that  Cusick  did  not  draw  the  order  on  the 
defendant,  but  merely  indorsed  his  name  on  the  agreement 
to  accept  such  order  when  drawn.     "A  bill  of  exchange," 
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Bays  Mr.  Daniell  in  his  work  on  Negotiable  Instruments,  sec- 
tion 27,  "is  an  open  letter  addressed  by  one  person  to  a  second, 
directing  him,  in  effect,  to  pny  absolutely  and  at  all  events  a 
certain  sum  of  money  therein  named,  to  a  third  person,  or  to 
any  other  to  whom  that  third  person  may  order  it  to  be  paid  "; 
and  Cusick's  name  indorsed  on  the  defendant's  agreement 
cannot,  under  the  most  liberal  construction,  be  deemed  to 
come  within  the  definition  above  given.  From  an  examina- 
tion of  the  court's  findings,  it  would  appear,  that  the  sale  of 
the  goods  had  been  made  upon  the  faith  of  defendant's  writ- 
ten promise  to  accept  an  order  to  be  drawn  by  Cusick  for  the 
amount  thereof,  and  no  order  having  been  drawn  by  him,  the 
defendant  has  incurred  no  liability  to  the  plaintiff.  For  these 
reasons  the  judgment  is  reversed  and  a  new  trial  ordered. 
Reversed.  

A  Bill  of  Exchange  is  an  order  iu  writing  directing  one  person  to  pay 
money  to  a  third  person:  See  note  to  Harrison  v.  Nicollett  Nat.  Bank,  Id 
Am.  St.  Rep.  721. 

Pkomise — Consideration. — Any  promise  to  pay,  whether  in  writing  or 
not,  must  be  founded  upon  a  consideration  to  be  binding:  McKenzie  v.  Puget 
Sound  Nat.  Bank,  9  Wash.  442;  43  Am.  St.  Rep.  844. 


The  Yictortan,  No.  2. 

[26  Oregon,  194.] 

Actions — When  Several  Causes  mat  be  Joined— Boat  Liens.— If  sev. 
eral  causes  of  action  arise  under  the  same  statute,  are  against  the  same 
party,  triable  in  the  same  manner,  and  can  be  embodied  in  one  judg- 
ment, they  may  be  united  in  one  complaint.  Hence,  different  claims 
against  the  same  vessel,  arising  under  the  boat-lien  law,  and  assigned 
to  plaintiff,  may  all  be  sued  for  in  one  complaint. 

Assignments. — A  Perfected  Boat  Lien  may  be  Assigned  like  any  other 
debt,  and  the  assignee  can  enforce  it  in  his  own  name  as  if  he  were  the 
original  contractor. 

Boat  Liens. — Interest  may  be  allowed  on  the  amount  of  a  boat  lien  from 
the  time  the  action  is  commenced  to  enforce  it,  and  a  lien  awarded  for 
the  entire  amount. 

Action  to  enforce  boat  liens  against  The  Victorian  for  mate- 
rials furnished  to  a  contractor,  and  by  him  used  in  the  con- 
struction of  the  boat.  The  complaint  contained  three  causes 
of  action,  but  each  was  for  materials  so  furnished  by  the 
plaintiff,  except  the  last,  which  was  for  materials  furnished 
by  one  Moore,  which  claim  had  been  assigned  to  plaintiff, 
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and  which  was  sued  upon  as  assignee.     There  was  a  judg- 
ment for  the  plaintifif,  and  the  claimant  of  the  boat  appealed. 

William  W.  Cotton,  for  the  appellant. 

Charles  E.  S.  Wood,  and  George  H.  Williams,  Stewart  B. 
Linthicum,  and  J.  Couch  Flanders,  for  the  respondent. 

***  Bean,  C.  J.  This  case  is  similar  in  many  of  its  facts 
to  the  case  of  Smith  and  others  against  the  defendant  boat, 
commenced  July  13,  1891,  to  enforce  a  lien  for  materials  sold 
and  furnished  Steffen  between  December  12,  1889,  and  Fel)- 
ruary  26,  1891,  and  which  were  used  in  the  construction  of 
the  boat  in  question.  In  the  Smith  case  the  constitution- 
ality of  the  boat  lien  law,  the  maritime  or  nonmaritime 
character  of  liens  for  materials  and  supplies  furnished 
Steffen  and  used  by  him  in  the  construction  of  the  boat 
after  it  was  launched,  and  the  statute  of  limitations,  were  all 
present  and  decided:  The  Victorian,  24  Or.  121;  41  Am.  St. 
Rep.  838;  and  although  counsel  for  defendants  has  reargued 
these  questions  with  much  learning  and  ability,  we  are  still 
satisfied  with  the  decision  formerly  made,  and  shall  reganl 
it  as  controlling  authority.  The  only  questions,  then,  raised 
by  this  appeal,  not  determined  by  the  Smith  case  are:  1. 
Can  the  several  causes  of  action  sued  on  be  united  in  the 
same  complaint;  2,  Are  the  plaintiffs  entitled  to  force  Moore's 
lien  for  materials  furnished  by  him  in  their  name;  and  3. 
Did  the  court  err  in  allowing  as  a  part  of  the  lien  interest 
in  accordance  with  the  agreement  between  plaintiflFs  and' 
Steffen  on  the  first  and  second  causes  of  action? 

1.  We  think  the  first  question  must  be  answered  in  the 
affirmative.  All  the  causes  of  action  stated  in  the  complaint 
arose  under  the  same  statute,  are  between  the  same  parties, 
triable  in  the  same  manner,  against  the  same  vessel,  and  can 
be  embodied  in  one  judgment,  and  hence  we  are  unable  to 
discover  any  good  reason  why  they  should  not  be  united 
in  the  same  complaint.  And,  besides,  it  is  very  doubtful 
whether  the  overruling  of  a  demurrer  for  the  misjoinder  of 
causes  of  action  is  ground  for  the  reversal  **''  of  a  judg- 
ment or  decree  unless  the  defendant  has  been  prejudiced  in 
some  substantial  manner  by  such  judgment  or  decree:  Hill's 
Code,  sec.  104,  230;  Reynolds  v.  Lincoln,  71  Cal.  183;  Angell 
V.  Hopkins,  79  Cal.  181"! 

2.  As  to  the  assignability  of  mechanics'  liens  there  is  much 
diversity  of  opinion  in  the  authorities.     Mr.  Pliillips  states 
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the  conflicting  rules  prevailing  in  the  several  states  as:  1. 
That  the  lien  is  personal,  and  cannot  be  assigned;  2.  Tiiat 
the  proceedings  to  be  taken  to  enforce  the  lien  must  be  in 
the  name  of  the  assignor,  but  subject  to  this  restriction, 
that  the  lien  is  assignable;  and  3.  That  a  lien  is  as  assign- 
able as  any  other  debt,  and  that  the  proceedings  for  its  en- 
forcement may,  if  the  state  law  permits,  be  carried  on  in  the 
name  of  the  assignee:  Phillips  on  Mechanic's  Liens,  sec.  54. 
In  Brown  v.  Harper,  4  Or.  89,  it  was  held  by  this  court  that 
the  right  to  perfect  a  mechanic's  lien  by  filing  the  notice 
required  by  law  is  a  privilege  personal  to  the  party  perform- 
ing the  labor  or  furnishing  the  material,  and  not  assignable; 
but,  after  the  lien  has  been  perfected  by  filing  the  required 
notice,  it  then  becomes  assignable,  and  can  be  enforced  in 
the  name  of  the  assignee.  Under  the  boat  lien  law  no  notice 
is  required  to  perfect  the  lien,  but  it  is  a  proceeding  in  rerriy 
analogous  to  a  suit  in  admiralty  to  enforce  a  maritime  lien. 
It  attaches,  and  is  a  completed  lien  by  force  of- the  statute 
from  the  time  the  materials  are  furnished  or  labor  performed, 
and  not,  as  in  case  of  a  mechanic's  lien,  a  mere  remedy  given 
by  law  which  secures  the  preference  provided  for  on  condi- 
tion that  the  claimant  brings  himself  within  the  provisions  of 
the  statute  by  a  compliance  with  its  terms.  If  a  mechanic's 
lien  is  assignable,  so  that  the  assignee  may  sue  in  his  own 
name  after  it  is  perfected,  we  can  conceive  of  no  satisfactory 
reason  why  an  assignment  of  a  perfected  lien  under  the  boat 
lien  law  may  not  be  made,  so  that  the  assignee  can  enforce 
it  as  if  he  were  the  original  contractor,  wlietlier  the  proceed- 
ings *'*  to  that  end  are,  under  the  statute,  technically  an 
action  at  law  or  a  suit  in  equity.  That  it  is  so  assignable 
accords,  in  our  opinion,  with  tlie  decided  weight  of  authority, 
the  general  policy  of  our  law,  and  the  spirit  and  purpose  of 
the  lien  law,  and  can  work  no  injury  to  the  claimant,  while 
the  creditor  will  lose  a  part  of  the  benefit  of  his  security  if  he 
cannot  assign  it.  As  was  said  by  Berry,  J:  "The  claim  of  the 
materialman  and  the  lien  are  certainly  the  property  of  the 
materialman,  and  why  should  he  not  have  the  right  to  dis- 
pose of  both?  There  is  nothing  in  the  lien  right  of  the  na- 
ture of  a  personal  trust.  The  lienho"lder  is  not  intruste<l  with 
the  possession  of  the  property  bound  by  the  lien.  His  lien 
is  a  security.  What  difference  can  it  make  to  the  lienor 
who  holds  the  lien?  His  duty  is  to  pay  the  debt.  If  he 
pays  it  his  property  is  discharged.     If  he  fails  to  pay  it,  and 
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BO  loses  the  property,  of  what  moment  is  it  to  him  whether 
the  lien  is  enforced  by  the  materialman  or  his  assignee": 
Tuttle  V.  Howe,  14  Minn.  149;  100  Am.  Dec.  205.  This  view 
is  sustained  by  the  following,  among  other  authorities:  Phil- 
lips on  Mechanics'  Liens,  sec.  55;  Jones  on  Liens,  sec.  1493; 
Am.  &  Eng.  Ency.  of  Law,  655;  Laege  v.  Bossieuz,  15  Gratt, 
83;  76  Am.  Dec.  189;  Skyrme  v.  Occidental  Min.  etc.  Co.,  8 
Nev.  219;  Davis  v.  Bilsland,  18  Wall.  659;  Kerr  v.  Moore,  54 
Miss.  286;  The  American  Eagle,  19  Fed.  Rep.  879;  The  M, 
Vandercook,  24  Fed.  Rep.  472. 

3.  From  the  findings  of  fact  it  appears  that  it  was  agreed 
between  the  plaintiflfs  and  SteflFen  that  the  latter  should  pay 
interest  at  the  rate  of  ten  per  cent  per  annum  upon  the  pur- 
chase price  of  each  installment  of  materials  furnished  him^ 
if  not  paid  within  sixty  days  after  the  date  thereof;  the  court, 
however,  allowed  interest  only  from  the  time  of  the  com- 
mencement of  the  action.  The  allowance  of  this  interest  is 
assigned  as  error.  In  Willamette  Falls  etc.  Co.  v.  Riley,  1  Or. 
183,  objection  was  made  to  the  amount  of  the  judgment  be- 
cause the  interest  *®®  accruing  on  the  demand  of  plaintiff  was 
included  in  the  judgment,  and  it  was  claimed  that  interest  is 
a  nonlienable  item  of  account;  but  the  objection  was  over- 
ruled, and  the  court  held  "  that  interest  may  be  computed  on 
a  lienable  demand,  and  a  lien  awarded  for  the  entire  amount," 
and  the  same  rule  was  announced  and  applied  in  Forbes  v. 
Willamette  Falls  etc.  Co.,  19  Or.  61;  20  Am.  St.  Rep.  793.  It 
follows  tliat  the  judgment  appealed  from  must  be  affirmed. 

Affirmed.  

Several  Suits  may  be  Consolidated  where  tlieir  object  is  to  have  the 
same  estate  applied  to  the  satisfaction  of  debts  and  claims:  CamphelCa  Case, 
2  Bland,  209;  20  Am.  Dec.  360.  Courts  have  the  power  to  consolidate 
actions,  in  the  absence  of  any  express  statutory  directions,  and  upon  the 
motion  of  either  party,  in  a  proper  case:  Viele  v,  Germania  Ins.  Co.,  26  Iowa, 
9;  96  Am,  Deo.  83.  Consolidation  of  actions  is  the  subject  of  a  mono- 
graphic note  to  Logan  v.  Mechanics'  Bank,  58  Am.  Dec.  508-512. 

Liens — Assignment — Enforcement. — A  perfected  mechanic's  lien  is  as- 
signable: Note  to  Milla  v.  La  Verne  Land  Co.,  33  Am.  St.  Rep.  171;  Brown 
y.  School  District,  48  Kan.  709,  712;  O'Connor  v.  Current  River  By.  Co.,  Ill 
Mo.  185,  192;  McDonald  v.  Kelly,  14  R.  I.  335;  and,  as  said  in  the  princi- 
pal case,  no  satisfactory  reason  appears  why  an  assignment  of  a  perfected 
lien  under  the  boat  lien  law  may  not  be  made,  so  that  the  assignee  can  en- 
force it  in  his  own  name.  Liens  against  vessels,  and  their  enforcement,  are 
discussed  in  the  monographic  notes  to  Keating  v.  Spink,  62  Am.  Dec.  240;  on 
actions  in  state  courts  against  vessels:  Scow  M.  Tuttle  v.  Buck,  13  Am.  Rep. 
273-276. 
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Willamette  Iron  Works  v,  Oregon  Eailwat 
&  Navigation  Company. 

[26  0BEOON,  224.] 

Strkkts— Additional  Servitdde.— An  Abuttinq  Proprietor  is  entitled 
to  the  use  of  the  street  in  front  of  his  premises  to  its  full  width  as  a 
means  of  ingress  and  egress,  and  for  light  and  air,  and  this  right  is 
property,  subject,  however,  to  legislative  control.  Any  infringement 
of  this  right,  caused  by  the  use  of  the  street  for  other  than  legitimate 
street  purposes,  is  a  "taking"  within  the  meaning  of  the  constitution. 
Hence,  any  structure  on  a  street  subversive  of  its  use  and  efficiency  as 
a  public  thoroughfare  is  not  a  legitimate  street  use,  and  imposes  a  new 
serviiude  on  the  rights  of  abutting  owners  for  which  compensation  must 
be  made. 

Stbkkts — Additional  Servitude — Question  of  Fact. — Whether  a  par- 
ticular structure  authorized  by  the  legislature  is  consistent  or  inconsis" 
tent  with  the  uses  of  the  street  as  a  street  must  be  largely  a  question 
of  fact,  depending  upon  the  nature  and  character  of  the  structure  au- 
thorized. 

Streets — Additional  Servitude — Illustration. — An  approach  to  a  toll- 
bridge  owned  by  a  private  corporation,  but  not  built  as  a  part  of  or 
extension  of  any  public  highway,  composed  of  a  solid  structure  erected 
in  the  middle  of  a  street  sixty-six  feet  wide,  which  structure  is  thirty 
feet  wide,  extends  along  the  street  for  some  distance  in  front  of  an  ad- 
joining owner's  property,  rises  to  a  height  of  thirteen  and  a  half  feet, 
and  leaves  a  passageway  only  eight  feet  wide,  is  a  servitude  on  the 
abutting  property,  for  which  compensation  must  be  made,  although 
authorized  by  the  legislative  and  city  autliorities. 

Streets — Subterfuge  as  to  Change  of  Street  Grade — Appropriation 
OF  Street  to  Private  Use. — Neither  the  whole  of  a  public  street  nor 
any  portion  of  it  can  lawfully  be  appropriated  to  the  exclusive  and  per- 
manent  use  of  a  private  corporation  under  the  guise  of  an  exercise  of 
the  power  to  alter  or  change  the  grade.  It  is  not  a  change  of  grade 
to  construct  in  a  public  street  a  rising  approach  to  a  private  toll-bridge, 
which  approach  is  at  one  point  thirteen  and  a  half  feet  above  the  street 
surface. 

Eminent  Domain — Compensation  as  Condition  Precedent — Injunction. 
If  the  statute  provides  that  compensation  shall  be  made  as  a  condition 
precedent  to  the  taking  of  private  property  for  public  use,  an  injunc- 
tion will  issue  to  prevent  the  use  of  the  property,  or  to  abate  its  use  if 
already  appropriated,  until  the  condition  has  been  complied  with. 

Eminent  Domain — Mandatory  Injunction. — If  an  easement  in  a  street  is 
taken  for  public  use  with  the  knowledge  of,  and  without  objection  by, 
the  abutting  property  owner,  but  under  the  assurance  that  such  taking 
is  only  intended  to  be  temporary,  and  the  structure  constitutmg  the 
taking  afterward  becomes  permanent  and  exclusive  in  character,  an 
injunction  to  restrain  the  further  use  of  plaintiffs  easement  in  the  street 
should  not  be  made  mandatory  until  a  reasonable  time  has  been  allowed 
in  which  to  acquire  his  easement  by  agreement  or  by  condemnation 
proceedings. 


Oct.  1894.]    Willamette  I.  W.  v.  Okeqon  Ry.  etc.  Co.    621 

Suit  by  an  abutting  owner  to  enjoin  and  restrain  the  de- 
fendant from  occupying  a  portion  of  the  street  in  front  of 
plaintiff's  property  with  an  approach  to  its  bridge  across  the 
Willamette  river  at  Portland.  Plaintiff's  premises  were  situ- 
ated on  the  west  side  of  Third  street,  wliich  was  sixty-six  feet 
wide,  and  ran  northerly  to  the  north  line  of  H  street.  They 
Tvere  bounded  on  the  north  by  H  street,  on  the  south  by  G 
street,  and  on  the  west  by  Fourth  street.  On  that  portion 
of  the  property  abutting  on  Third  street  was  a  two-story  brick 
and  iron  building,  used  as  a  foundry  and  machine-shop.  In 
1887  the  defendant  obtained  from  the  legislature  the  right  to 
construct  and  maintain  a  toll-bridge,  with  proper  and  con- 
venient approaches,  across  the  Willamette  river.  Afterward 
the  city  of  Portland,  by  ordinance,  grunted  to  the  defendant 
the  right  to  build  on  Third  street  "a  solid  roadway  and  ap- 
proach to  said  bridge  from  the  north  line  of  G  street  to  the 
center  line  of  H  street,  said  approach  to  be  on  an  ascending 
grade  from  G  street,  and  to  be  built  as  a  solid  construction, 
not  exceeding  thirty  feet  in  width,"  Under  this  state  and  mu- 
nicipal authority  the  defendant,  from  a  point  about  six  hun- 
dred feet  east  of  Third  street,  built  a  double-decked  steel 
bridge  across  said  river,  but  not  as  a  part  of  or  extension  of 
any  public  highway.  From  the  upper  deck  of  the  bridge,  used 
for  wagon  and  passenger  traffic,  the  company  constructed  an 
elevated  roadway,  substantially  at  a  right  angle  with  Third 
street,  over  and  across  private  property  to  the  east  end  of  H 
street,  where,  by  a  curve,  it  was  connected  with  an  approach 
in  Third  street,  as  provided  in  the  ordinance  referred  to. 
This  approach  was  thirty  feet  wide,  and  occupied  the  middle 
of  the  street  in  front  of  plaintiffs  property  for  about  three- 
fourths  of  the  distance  north  from  G  street.  It  then  turned 
to  the  east  on  a  curve.  At  the  turn  it  was  about  thirty-five 
feet  from  the  west  line  of  the  street,  but  at  the  south  end,  and 
for  a  greater  portion  of  the  distance  along  the  line  of  plain- 
tiff's property,  it  was  only  about  twenty  feet  from  the  street 
line  and  about  eight  feet  from  the  sidewalk,  a  space  not  suf- 
ficient for  wagons  to  pass  each  other.  Opposite  the  north 
line  of  plaintiff's  property,  at  the  junction  of  Third  and  H 
streets,  this  approach  was  about  thirteen  and  a  half  feet  above 
the  street  surface.  From  that  point  it  descended  southerly 
by  a  gradual  descent,  reaching  the  surface  of  the  street  at  the 
intersection  of  Tiiird  and  G  streets.  It  was  supported  by 
timbers  resting  on  the  street  surface,  and  was  so  constructed 
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and  timbered  as  to  be  practically  a  solid  structure,  and  formed 
an  effectual  barrier  to  the  crossing  of  that  part  of  the  street 
by  vehicles.  The  plaintiff  obtained  a  decree  affirming  tba 
report  of  a  referee,  and  the  defendant  appealed. 

William  W.  Cotton,  Cox,  Teal  &  Minor^  and  Snow  <&  Mc 
Camantj  for  the  appellant. 

James  Finley  Watson  and  Edward  B.  Watson^  for  the  re- 
spondent. 

**'  Bean,  C.  J.  1.  Counsel  for  defendant  seeks  to  reverse  the 
decree  of  the  court  below  on  the  grounds:  1.  That  the  erec- 
tion of  the  bridge  and  its  approach  in  Third  street,  under 
legislative  and  municipal  authority,  violates  no  property 
rights  of  plaintiff,  and  consequently  it  is  without  remedy, 
although  its  property  may  be  injured;  and  2.  The  plaintiflf's 
remedy,  if  it  has  any,  is  by  an  action  at  law  to  recover  dam- 
ages, and  not  by  suit  for  an  injunction.  But  few  questions 
have  come  before  the  courts  in  recent  years  involving  larger 
pecuniary  interests  or  of  greater  practical  importance,  or 
which  have  provoked  more  discussion,  than  those  growing 
out  of  the  enforcement  by  abutting  lotowners  of  their  right 
to  compensation  for  the  occupation  and  use  of  streets  under 
legislative  or  municipal  authority  by  private  corporations  for 
public  use,  under  constitutions  like  ours,  which  provide  that 
private  property  shall  not  be  taken  for  public  use  without 
just  compensation.  It  is  quite  generally  agreed  that  any 
proper  exercise  of  governmental  power  over  a  street  in  a 
municipality,  for  street  purposes,  which  does  not  directly  en- 
croach upon  the  abutting  property  of  an  individual,  though 
the  consequences  may  be  to  impair  its  use,  is  not  a  taking 
within  the  meaning  of  the  constitution,  and  will  not  entitle 
the  adjoining  proprietor  to  compensation,  or  give  him  a  right 
of  action:  Cooley  on  Constitutional  Limitations,  5th  ed.,  671; 
*^®  Transportation  Co.  v.  Chicago,  99  U.  S^  635.  It  is  witliin 
this  principle  that  changes  of  grade;  the  use  of  a  street  for 
a  surface  street  railroad;  the  erection  of  lamps,  hitching- 
posts,  telephone,  telegraph,  and  electric-light  poles;  the  lay- 
ing of  sewer  and  water  pipes;  the  crossing  of  streets  over 
railway  tracks  by  means  of  elevated  viaducts,  are,  when  au- 
thorized by  lawful  authority,  held  davmum  absque  injuria, 
although  the  abutting  owner  may  be  seriously  injured,  and 
the  value  and  usefulness  of  his  property  greatly  impaired. 
This  is  upon  the  ground  that  individual  interests  in  streets 
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are  subservient  to  those  of  the  public,  and  that  an  adjoining 
owner  received  full  compensation  for  such  injury  as  might 
result  to  him  or  his  grantees  from  the  use  of  the  street  for 
proper  street  purposes  at  the  time  of  the  dedication  or  ap- 
propriation of  the  land  therefor.  But  there  is  a  limitation  to 
legislative  or  municipal  power  over  a  street,  which  cannot  be 
exceeded  without  invading  the  constitutional  rights  of  abut- 
ting owners.  An  abutting  proprietor  is  entitled  to  the  use 
of  the  street  in  front  of  his  premises  to  its  full  width  as 
a  means  of  ingress  and  egress,  and  for  light  and  air,  and 
this  right  is  as  much  property  as  the  soil  within  the  bounda- 
ries of  his  lot;  and  therefore  any  impairment  thereof  or  inter* 
ference  therewith,  caused  by  the  use  of  the  street  for  other 
than  legitimate  street  purposes,  is  a  taking  within  the  mean- 
ing of  the  constitution,  whether  the  fee  of  the  street  is  in 
the  abutting  owner  or  not.  He  holds  his  property  subject 
to  the  power  of  the  proper  legislative  authority  to  control 
and  regulate  the  use  of  the  street  as  an  open  public  high- 
way, and  hence  any  authorized  use  thereof,  though  a  new 
one,  gives  him  no  cause  of  action.  But  such  holding  is 
not  subject  to  the  legislative  power  to  divert  the  street 
from  legitimate  street  purposes  by  authorizing  a  structure 
thereon  which  is  inconsistent  with  its  continuous  use  as 
an  open  public  street.  Any  structure  on  a  street  which  is 
***  subversive  of  and  repugnant  to  its  use  and  efficiency  as 
a  public  thoroughfare  is  not  a  legitimate  street  use,  and  im- 
poses a  new  servitude  on  the  rights  of  abutting  owners,  for 
which  compensation  must  be  made:  Elliott  on  Roads  and 
Streets,  526;  Tiedeman  on  Municipal  Corporations,  301; 
Lewis  on  Eminent  Domain,  sec.  126;  Booth  on  Street  Rail- 
way Law,  sees.  80,  81;  2  Dillon  on  Municipal  Corporations, 
sees.  711,  712,  723  c;  McQuaid  v.  Portland  etc.  Ry.  Co.,  18  Or. 
237;  Story  v.  New  York  Elevated  R.  R.  Co.,  90  N  Y.  122;  43 
Am.  Rep.  146;  Lahr  v.  Metropolitan  Ry.  Co.,  104  N.  Y.  268; 
Reining  v.  New  York  etc.  Ry.  Co.,  128  N.  Y.  157;  Corning  v. 
Lowerre,  6  Johns.  Ch.  439;  Barney  v.  Keokuk,  94  U.  S.  324; 
State  V.  Mayor  of  Jersey  City,  52  N.  .T.  L.  65.  As  said  by 
Andrews,  J.,  in  Kane  v.  New  York  Elevated  R.  R.  Co.,  125 
N.  Y.  165:  "However  difficult  it  is  to  trace  its  origin,  or  to 
refer  it  to  any  exact  legal  principle,  it  is  undoubtedly  the 
prevailing  doctrine  of  American  jurisprudence  that  the  owner 
of  a  lot  abutting  on  a  city  street,  the  fee  of  which  is  in  a  mu- 
nicipality, has,  by  virtue  of  proximity,  special  and  peculiar 
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riglits,  facilities,  and  franchises  in  the  street,  not  common  to 
citizens  at  large,  in  the  nature  of  easements  therein,  con- 
stituting property  of  wliich  he  cannot  be  deprived  by  the 
legislature  or  municipality,  or  by  both  combined,  without 
compensation."  And  in  Story  v.  New  York  Elevated  R.  R.  Co., 
90  N.  Y.  122,  43  Am.  Rep.  146,  the  rule  is  thus  stated  by 
Tracey,  J:  "Wiiile  the  legislature  may  regulate  the  uses  of 
the  street  as  a  street,  it  has,  we  think,  no  power  to  authorize 
a  structure  thereon,  which  is  subversive  of  and  repugnant  to 
the  uses  of  the  street,  as  an  open  public  street.  Whether  a 
particular  structure  authorized  by  the  legislature  is  consistent 
or  inconsistent  with  the  uses  of  the  street  as  a  street  must 
*^*  be  largely  a  question  of  fact,  depending  upon  the  nature 
and  character  of  the  structure  authorized." 

2.  This  brings  us  to  the  question,  then,  whether  the  occu- 
pation of  Third  street  by  the  approach  to  defendant's  bridge 
is  compatible  with  or  destructive  of  its  use  as  an  open  public 
street.  As  already  stated,  this  street  is  about  sixty  feet  in 
width,  and  the  approach  complained  of  is  practically  a  solid 
structure  thirty  feet  wide  in  the  middle  of  the  street,  so  tiiat 
no  use  can  be  made  of  that  portion  of  the  street  occupied  by 
it  except  by  persons  desiring  to  use  defendant's  bridge  and 
pay  toll  therefor.  In  other  words,  it  is  in  fact  an  appropria- 
tion of  a  public  street  to  the  exclusive  use  of  a  private  corpo- 
ration, and  to  the  manifest  injury  of  an  abutting  proprietor. 
The  plaintiff  and  the  public  are  absolutely  and  permanently 
excluded  from  the  use  for  general  street  purposes  of  all  that 
portion  of  Third  street  covered  by  the  approach.  It  practi- 
cally terminates  the  street  as  an  open  public  thoroughfare  at 
the  north  line  of  G  street,  in  place  of  the  north  line  of  H  street 
as  it  is  laid  out  and  dedicated;  and  the  only  roadway  in  front 
of  plaintiff's  property  is  but  a  few  feet  wide,  and  quite  insuffi- 
cient for  the  proper  and  necessary  use  of  such  property,  or 
for  the  accommodation  of  public  travel.  While  the  city 
authorities  undoubtedly  have  power  to  authorize  the  use  of 
the  street  for  legitimate  street  purposes,  we  do  not  think  the 
public  can  justly  demand  or  require  such  a  sacrifice  of  pri- 
vate interests,  or  justify  such  an  exclusive  and  permanent 
appropriation  of  a  street  in  aid  of  a  private  enterprise,  although 
for  public  purposes,  as  is  contemplated  in  this  case.  It  may 
be  conceded  that  the  general  interests  of  Portland  and  the 
public  at  large  are  promoted  by  the  appropriation  of  the 
street  to  the  purposes  of  an  approach  to  defendant's  bridge; 
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but  it  by  no  means  follows  that  the  burden  of  such  a  public 
improvement  can  rightfully  be  cast  upon  this  plaintiff  by 
appropriating  *'*  its  property  for  the  public  benefit,  without 
compensation.  We  think,  therefore,  that  while  it  is  compe- 
tent for  the  legislature  or  municipality  to  authorize  the  use 
of  a  street  for  legitimate  street  purposes,  without  making 
compensation  to  abutting  owners  for  consequential  injuries 
to  their  property,  they  cannot  legally  authorize  structures  of 
the  character  complained  of  to  be  erected  thereon  for  the  use 
and  convenience  of  a  private  corporation,  and  which  abso- 
lutely and  permanently  exclude  the  public  and  the  abutting 
owner  from  the  portion  of  the  street  so  occupied,  without  com- 
pensating the  adjoining  proprietor  for  the  injury  sustained. 

3.  The  argument  that  the  building  of  the  approach  was  a 
mere  change  of  the  grade  of  the  street,  authorized  by  proper 
municipal  authority,  is  clearly  untenable.  The  city  of  Port- 
land has  undoubted  plenary  power  to  alter  or  change  the 
grade  of  a  public  street  by  proper  proceedings  under  its 
charter,  but  the  act  of  the  municipal  authorities  in  granting 
defendant  permission  to  occupy  the  street  did  not  purport  to 
be  an  exercise  of  such  power.  It  was  simply  conferring  upon 
the  defendant,  so  far  as  the  city  was  able,  the  right  to  the 
exclusive  and  permanent  use  of  a  portion  of  the  public  street; 
and  while  such  permission  included  as  a  consequence  the 
construction  of  a  solid  roadway  above  and  over  the  street 
surface,  it  does  not  follow  that  what  was  done  was  in  the 
exercise  of  the  power  to  alter  or  change  the  grade  of  the  street. 
The  street  grade  remained  the  same  after  the  approach  was 
built  as  before,  and  this  approach  is  no  part  of  the  street, 
but  is  foreign  thereto,  and  as  useless  for  general  street  pur- 
poses as  any  of  the  structures  referred  to  in  the  cases  cited. 
We  do  not  think  a  public  street,  or  any  portion  thereof,  can 
lawfully  be  appropriated  to  the  exclusive  and  permanent  use 
of  a  private  corporation  under  the  guise  of  an  exercise  of 
the  power  to  alter  or  change  the  grade.  The  primary  *** 
object  of  this  grant  of  power  is  to  enable  the  municipality 
to  make  the  streets  safe  and  convenient  for  public  travel,  and 
not  to  divert  them  from  legitimate  street  purposes  to  the 
exclusive  use  of  some  private  corporation.  Conceding,  there- 
fore, that  defendant  occupies  this  street  by  lawful  authority, 
and  hence  its  structure  is  not  a  nuisance,  yet  it  invades  the 
legal  rights  of  an  abutting  owner,  and  is  an  appropriation  of 
the  property  of  sucli  owner  without  compensation,  which  is 
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beyond  the  power  of  the  legislature  or  municipality,  or  both, 
constitutionally,  to  authorize  or  sanction. 

4.  The  defendant's  counsel  also  claims  that  plaintiffs  rem- 
edy is  by  action  at  law  to  recover  damages,  and  not  by  a  suit 
in  equity  to  enjoin  and  restrain  the  defendant  from  maintain- 
ing the  approach  complained  of.  He  relies  principally  upon 
the  case  of  Osborne  v.  Missouri  Pac.  Ry.  Co.,  147  U.  S.  248. 
This  was  a  suit  by  an  abutting  owner  to  enjoin  the  defend- 
ant from  laying  down  its  railroad  track  at  street  grade  under 
competent  municipal  authority,  on  the  ground  that  the  track 
would  be  a  permanent  obstruction,  and  the  damage  threat- 
ened to  be  done  complainant  was  irreparable,  and  could  not 
be  compensated  for  by  a  recovery  in  an  action  at  law.  The 
constitution  of  Missouri  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation, but,  while  the  statutes  of  that  state  contain  ample 
provisions  for  the  assessment  of  compensation  for  the  tak- 
ing of  property,  there  is  no  provision  therein  for  such  ae- 
sessment  when  the  property  is  merely  damaged.  It  was 
therefore  held,  that  the  laying  down  of  defendant's  track 
at  the  grade  of  the  street  was  not  an  exercise  of  the  power 
of  eminent  domain,  or  the  taking  of  private  property  for 
public  use,  there  was  no  proceeding  authorized  by  law  which 
the  railway  company  could  avail  itself  of,  to  obtain  an  afi- 
sessment  of  damages,  while  the  complainant  *^'  had  an 
adequate  remedy  by  action  at  law,  and  therefore  the  in- 
junction should  be  denied,  and  the  plaintiff  remitted  to  his 
remedy  at  law.  But  in  this  case,  as  we  have  endeavored 
to  show,  the  act  sought  to  be  restrained  is  a  taking  of  private 
property  for  public  use,  and  in  such  cases  our  statute  has 
made  adequate  provision  for  the  assessment  of  compensa- 
tion therefor.  Provision  is  not  only  made  by  statute  for  de- 
termining the  compensation  to  be  paid  the  owner,  but  its 
payment  is  made  a  condition  precedent  to  the  right  to  take 
the  property,  and  it  is  within  the  power  of  the  defendant  to 
comply  with  this  condition.  In  such  case,  as  we  understand 
the  rule,  an  injunction  will  almost  universally  be  granted,  at 
least  until  the  condition  is  complied  with.  The  rule  is  very 
clearly  stated  by  Mr.  Chief  Justice  Fuller  in  the  case  referred 
to  as  follows: 

"Whenever  the  power  of  eminent  domain  is  about  to  be 
exercised  witiiout  compliance  with  the  conditions  upon  which 
the  authority  for  its  exercise  depends  courts  of  equity  are 
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not  curious  in  analyzing  the  grounds  upon  which  they  rest 
their  interposition.  Equitahle  jurisdiction  may  he  invoked 
in  view  of  the  inadequacy  of  the  legal  remedy,  where  the 
injury  is  destructive,  or  of  a  continuous  character  or  irrepa- 
rable in  its  nature;  and  the  appropriation  of  private  property 
to  public  use  under  color  of  law,  but  in  fact  without  authority, 
is  such  an  invasion  of  private  rights  as  may  be  assumed 
to  be  essentially  irremediable,  if,  indeed,  relief  may  not  be 
awarded  ex  dehito  justitix.  But  where  there  is  no  direct  tak- 
ing of  the  estate  itself,  in  whole  or  in  part,  and  the  injury 
complained  of  is  the  infliction  of  damage  in  respect  to  the 
complete  enjoyment  thereof,  a  court  of  equity  must  be  satis- 
fied that  the  threatened  damage  is  substantial,  and  the  rem- 
edy at  law  in  fact  inadequate,  before  restraint  will  be  laid 
upon  the  progress  of  a  public  work.  And  if  the  case  made 
discloses  only  a  *'*  legal  right  to  recover  damages,  rather 
than  to  demand  compensation,  the  court  will  decline  to  inter- 
fere": To  the  same  effect  is  Booth  on  Street  Railway  Law, 
189;  Elliott  on  Roads  and  Streets,  536;  Tiedeman  on  Munic- 
ipal Corporations,  sec.  307;  2  Dillon  on  Municipal  Corpora- 
tions, sec.  723  d;  Story  v.  New  York  Elevated  R.  R.  Co.,  90 
N.  Y.  179;  43  Am.  Rep.  146;  Lahr  v.  Metropolitan  etc. 
R.  R.  Co.,  104  N.  Y.  268;  Columbus  Ry.  Co.  v.  Witherow,  82 
Ala.  190;  State  v.  Berdetta,  73  Ind.  185;  38  Am.  Rep.  117. 

5.  As  the  structure,  the  maintenance  of  which  is  sought 
to  be  restrained  in  this  case,  is  permanent  and  exclusive  in 
its  character,  and,  if  suffered  to  continue  as  now  located,  will 
inflict  a  continuing  and  permanent  injury  upon  the  plaintiff, 
we  think  it  manifest  that  it  is  entitled  to  restrain  the  contin- 
uation thereof  by  an  injunction;  but,  as  it  was  constructed 
with  the  knowledge  of  and  without  objection  by  plaintiff,  on 
the  assurance,  however,  of  the  defendant,  that  it  was  only 
intended  as  a  temporary  expedient  and  not  as  a  permanent 
structure,  and  the  fact  that  it  has  become  and  is  one  of  the 
principal  avenues  across  the  river,  and  daily  used  by  a  large 
number  of  electric-cars,  wagons,  and  foot  passengers,  the 
injunction  should  not  be  made  mandatory  until  the  defend- 
ant has  had  a  reasonable  time  after  the  mandate  is  filed  in 
the  court  below,  to  be  determined  by  that  court,  to  acquire 
the  plaintiff's  easements  in  the  street  by  agreement  or  by 
procedings  to  condemn  the  same  if  it  should  be  so  advised. 
It  follows  that  the  decree  of  the  court  below  must  be  afiirmed, 
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and  the  cause  will  be  remanded  for  further  proceedings  ia 
accordance  with  this  opinion. 
AfBrnied.  

Streets— Rights  of  Adjoining  Owners.— An  abutting  owner,  the  fee 
of  the  streets  being  in  the  city,  is  entitled  to  the  use  of  the  street,  and 
neither  the  legislature  nor  the  city  can  devote  it  to  purposes  inconsistent 
with  street  uses,  without  compensation.  An  abutting  owner  on  streets  pes* 
Besses,  as  an  incident  to  such  ownership,  easements  of  light,  air,  and  access 
in  and  from  the  adjacent  streets,  for  the  benefit  of  tliese  abutting  lands, 
and  the  appurtenant  easements  and  outlying  rights  constitute  private  prop- 
erty of  which  he  cannot  be  deprived  without  compensation:  Abendroth  v, 
Manhattan  Ry.  Co.,  122  N.  Y.  1;  19  Am.  St.  Rep.  461;  note  to  Bannon  v. 
Jlohmeiser,  29  Am.  St.  Rep.  357.  An  abutting  owner's  right  to  use  the 
street  as  a  street  is  as  mucli  property  as  the  street  itself,  and  neither  th© 
public,  a  cori)oration,  nor  an  individual  can  lawfully  deprive  him  of  it, 
against  his  will,  without  compensation:  Theobald  v.  Louisville  tU:.  Ry.  Co., 
66  Miss.  279;  14  Am.  St.  Re^.  664;  City  of  Buffalo  v.  Pratt,  131  N.  Y.  293; 
27  Am.  St.  Rep.  592. 

Eminent  Domain — Compensation— Mandatory  Injunction. — A  munic- 
ipal corporation  has  no  power  to  devote  its  streets  or  alleys,  or  any  parfe 
thereof,  to  a  private  use:  Field  v.  Barling,  149  111.  556;  41  Am.  St.  Rep. 
311,  and  note.  And  to  deprive  a  person  of  the  ordinary  beneficial  use  and 
enjoyment  of  his  property  is  a  "  taking"  thereof:  See  monogiaphic  note  to 
Vanderlip  v.  City  of  Grand  Rapids,  16  Am.  St.  Rep.  610,  on  what  consti- 
tutes a  taking  of  property  for  public  use.  An  abutting  owner  may  enjoin 
the  use  of  a  street  for  purposes  inconsistent  with  those  uses  to  which  streets 
should  be  or,  ordinarily  have  been,  subjected:  City  of  Buffalo  v.  Piatt,  131 
N.  Y.  293;  27  Am.  St.  Rep.  592;  note  to  Parke  v.  Seattle,  34  Am.  St.  Rep. 
849.  But  an  abutting  owner  can  con)plain  only  when  the  street  is  subjected 
to  a  new  servitude,  inconsistent  with  and  subversive  of  its  use  as  a  street: 
Oaua  etc.  Hlfg.  Co.  v.  St.  Louis  etc.  R.  ^.  Co.,  113  Mo.  308;  35  Am.  St.  Rep. 
706.  A  mandatory  injunction  will  be  issued  only  when  a  court  of  law  can- 
not grant  adequate  relief,  or  where  full  compensation  in  damages  cannot 
be  made:  Atchison  etc  R.  R.  Co.  v.  Long,  46  Kan.  701;  26  Am.  St.  Rep. 
165,  and  note. 

Streets— Obstructions — Approach  to  Bkidge— Damages. — A  city  has 
no  right  to  obstruct,  or  to  authorize  the  obstruction  of  its  streets  so  as  to 
deprive  property  owners  of  free  access  to  and  from  their  adjacent  lots;  and, 
if  it  permits  or  authorizes  the  use  of  a  street  for  an  approach  to  a  bridge,  it 
must  see  that  the  approach  is  so  constructed  as  not  to  produce  injury  to  the 
adjoining  owner:  See  monographic  note  to  O'Brien  v,  Philadelphia,  30  Am, 
St.  R«p.  842,  on  liability  of  cities  for  change  of  grade  of  streets. 
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Libel — Evidknce  as  to  Person  Referred  to. — If  the  words  of  a  libelous 
article  are  ambiguous  as  to  the  person  intended,  persons  who  read  the 
libel  and  are  acquainted  with  the  parties  and  the  circumstances  may 
state  their  judgment  and  understanding  as  to  whom  it  refers.  This 
rule  of  evidence  is  the  same  in  both  civil  and  criminal  cases. 

iiiBEL — Presumption  of  Malice. — Every  libelous  publication  concerning 
another  is  presumed  to  have  been  made  maliciously,  whether  the 
offender  intended  ill-will  toward  the  person  injured  or  not.  This  pre- 
sumption continues  until  it  appears  that  the  libel  is  in  fact  true,  and 
was  published  with  good  motives  and  justifiable  ends. 

IjIBel— Reference  to  PROPERTr. — If  the  words  of  a  libelous  publication 

apply  to  the  property  of  the  prosecuting  witness  in  such  a  manner  as  to  f 
injure  his  reputation  by  exposing  him  to  hatred,  contempt,  or  ridicule  I 
it  is  a  libel  upon  him. 

IjIBEl — Intent  to  Injure — Malice. — Under  a  statute  providing  that,  if 
any  person  shall  publish  or  cause  to  be  published  concerning  another 
any  false  or  scandalous  matter,  "with  intent  to  injure  or  defame,"  he 
shall  be  punished,  etc.,  it  is  not  necessary,  to  constitute  the  offense  of 
libel,  that  the  publisher  should  have  entertained  a  specific  malicious 
intent  "to  injure  and  defame"  the  prosecuting  witness,  as  the  natural 
and  probable  consequence  of  the  publication  is  to  injure  and  defame, 
and  the  law  will  infer  that  the  publisher  intended  the  results  of  his 
act. 

Malice. — To  Render  an  Act  Malicious  it  is  not  necessary  that  the  party 
doing  it  shall  be  actuated  by  a  feeling  of  haired  or  ill-will,  or  by  a 
distinct  purpose  to  injure. 

CtiBEL — Knowledge  of  Manager  or  Proprietor  of  Newspaper — De- 
fense.— The  manager  or  proprietor  of  a  newspaper  is  prima  facie 
criminally  liable  for  a  libel  published  therein,  and  cannot  escape  re- 
sponsibility simply  by  showing  that  it  was  published  without  his 
knowledge  or  consent.  He  must  further  show  that  the  publication  did 
not  occur  through  any  negligence  or  want  of  ordinary  care  on  his  part. 

Prosecution  for  criminal  libel.  Mason  was  convicted  of 
Ibis  offense  and  appealed. 

Javies  Finley  Watson,  for  the  appellants.  IP 

Wilson  T.  Hume,  district  attorney,  and  George  E.  Chaniber- 
lain,  attorney  general,  for  tbe  state. 

*'*  Bean,  0.  J.  1.  Tbe  defendants  were  indicted,  tried,  and 
convicted  of  the  crime  of  libel,  for  publishing  in  a  newspaper 
called  the  Sunday  Mercury  a  libelous  article  in  which  the 
name  of  the  person  alluded  to  therein,  who,  it  is  claimed,  is 
the  prosecuting  witness,  was  not  mentioned.  For  the  pur- 
poses of  this  appeal  it  is  unnecessary  to  set  out  the  article  so 
published,  or  its  substance,  and,  therefore,  for  this  and  other 
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obvious  reasons,  it  is  omitted.  At  the  trial  witnesses  were 
called  by  the  state  who  testified  that  on  reading  the  article 
they  understood,  from  their  acquaintance  with  the  prosecu- 
ting witness  and  the  circumstances  alluded  to  in  the  publi- 
cation, that  it  was  intended  and  designed  to  refer  to  him. 
This  evidence  was  admitted  by  the  court,  over  the  objection 
of  defendant,  and  such  ruling  is  relied  upon  as  error.  The 
meaning  of  the  defendants,  and  whether  the  libel  was  of  and 
concerning  the  prosecuting  witness,  are  undoubtedly  ques- 
tions of  fact,  to.be  determined  by  the  jury  under  the  instruc- 
tions of  the  court;  but  the  important  question  still  remains, 
can  the  understanding  or  impression  that  persons  may  get 
from  reading  the  objectionable  article  be  received  as  evidence 
of  such  *''*  facts?  Upon  this  question  the  authorities  are 
somewhat  conflicting.  In  the  following  reported  cases  it  is 
held  that  such  evidence  is  not  admissible  for  any  purpose: 
Van  Vechten  v.  Hopkins,  5  Johns.  211;  4  Am.  Dec.  339;  Gib' 
eon  V.  Williams^  4  Wend.  320;  Goodrich  v.  Davis,  11  Met.  484; 
Snell  V.  Snow,  13  Met.  282;  46  Am.  Dec.  730;  Oldtown  v. 
Sfiapleigh,  33  Me.  278.  But,  on  the  other  hand,  it  is  held, 
and  we  think  with  the  better  reason,  that,  when  the  words  are 
ambiguous  as  to  the  person  intended,  and  their  application 
doubtful,  persons  who  read  the  libel  and  are  acquainted  with 
the  parties  and  the  circumstances  may  state  their  judgment 
and  understanding  as  to  whom  the  libelous  charges  referred: 
2  Greenleaf  on  Evidence,  sec.  417;  Odgers  on  Libel  and 
Slander,  539;  Smart  v.  Blanchard,  42  N.  H.  137;  Russell  v. 
Kelly,  44  Cal.  641;  13  Am.  Rep.  169;  Miller  v.  Butler,  6  Cush. 
71;  52  Am.  Dec.  768;  Nelson  v.  Borchenius,  52  111.  236;  Knapp 
V.  Fuller,  bb  Vt.  311;  45  Am.  Rep.  618;  McLaughlin  v.  Russell^ 
17  Ohio,  475;  note  to  Van  Vechten  v.  Hopkins,  4  Am.  Dec. 
339.  The  weight  of  authority  undoubtedly  supports  this 
latter  doctrine,  and  we  understand  defendant's  counsel  to 
admit  this  to  be  the  rule  in  actions  for  damages,  but  he  con- 
tends it  sliould  not  prevail  in  criminal  prosecutions.  This 
question,  it  seems  to  us,  is  settled  by  the  statute  of  this  state, 
which  provides  that  the  law  of  evidence  in  civil  and  criminal 
actions  shall  be  the  same,  except  as  otherwise  provided  in 
the  code  (sec.  1364);  but  whether  it  is  or  not,  we  have  been 
unable  to  discover  any  difference  between  civil  and  criminal 
actions  in  the  general  rule  governing  the  admission  of  evi- 
dence to  show  that  the  words  were  intended  to  be  used  in  an 
actionable  sense,  and,  when  ambiguous,  to  whom  they  were 
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intended  to  apply.  In  either  case  it  is  incumbent  on  the 
plaintiff  or  prosecution  to  show,  by  proper  averments  and 
proof,  that  the  defendant  intended  to  apply  the  words  used 
to  the  plaintiff  or  person  designated  in  the  *''•  indictment  as 
the  subject  of  the  libel;  and  evidence  competent  in  the  one 
case  must  necessarily  be  so  in  the  other.  The  object  and 
purpose  to  be  attained  by  such  evidence  is  the  same  in  civil 
and  criminal  cases,  and  the  reason  and  necessity  for  its 
admission  applies  with  equal  force  to  both  classes  of  actions: 
3  Greenleaf  on  Evidence,  sec.  174;  State  v.  Fitzgeraldy  20  Mo. 
App.  408;  Commonwealth  v.  Buckingham,  Thacher's  Criminal 
Cases,  29;  Commonwealth  v.  Morgan,  107  Mass.  199.  In  this 
case  the  language  of  the  libel,  so  far  as  the  person  referred  to 
is  concerned,  is  ambiguous,  and  its  application  doubtful;  and 
therefore,  under  the  rule  we  have  stated,  the  evidence  of  the 
witnesses  as  to  whom  they  understood  it  to  refer  was  compe- 
tent. 

The  state,  as  part  of  its  case  in  chief,  offered  in  evidence, 
and  the  court  admitted,  against  the  defendant's  objection, 
certain  affidavits  made  by  him  for  a  continuance,  separate 
trial,  and  change  of  venue.  Just  what  the  state  expected  to 
prove  by  these  affidavits  is  not  clear  from  the  record  before 
us;  but,  if  their  admission  was  an  error,  it  was  manifestly  not 
a  prejudicial  one,  as  the  affidavits  contained  nothing  which 
could  in  any  way,  so  far  as  we  can  see,  affect  the  substantiivl 
rights  of  the  defendant,  or  prevent  a  fair  and  impartial  trial. 

2.  The  remaining  assignments  of  error  are  based  on  the 
giving  and  refusal  of  certain  instructions  by  the  trial  court, 
and  the  defendant  contends  that  the  court,  in  charging  the 
jury,  fell  into  three  leading  errors  which  vitiated  a  number 
of  the  instructions  given,  and  led  to  the  rejection  of  all  that 
he  requested.  Those  three  alleged  errors,  as  stated  by  his 
counsel,  are:  1.  "That  the  proprietor  or  manager  of  a  news- 
paper is  liable  criminally,  under  our  statutes,  for  whatever 
appears  in  the  paper,  although  it  may  have  been  published 
without  his  knowledge  or  consent;  2.  That  the  publication 
being  proven,  the  malice  and  intent  to  injure  are  conclusively 
presumed;  3.  That  a  *'"'  person  may  be  convicted  of  a  libel 
upon  the  property  of  another."  In  reference  to  the  last  two 
questions  as  thus  stated  by  counsel,  it  seems  to  us  he  has 
misinterpreted  the  language  used  by  the  court.  We  have 
carefully  examined  the  instructions,  but  do  not  find  it  stated 
anywhere  therein  that  malice  and  an  intent  to  injure  are  con- 
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clusively  presumed  from  the  fact  of  publication.  The  court 
instructed  the  jury  "  that  malice  does  not  mean  a  personal 
ill-will  toward  a  person  libeled.  If  the  publication  be  found 
libelous  the  law  implies  malice.  If  the  publisher  published 
carelessly,  not  knowing  or  indifferent  what,  he  is  held  respon- 
sible as  though  he  read  every  word.  It  is  a  settled  principle 
of  the  law  that  every  person  is  presumed  to  intend  the  rea- 
sonable and  natural  consequences  of  his  own  act;  so,  as  I 
have  said,  if  you  are  satisfied  that  the  defendant  published  the 
newspaper  article  set  out  in  the  indictment,  and  that  it  was 
false  and  scandalous,  you  are  obliged  to  presume  that  it  was 
done  maliciously  and  willfully,  with  intent  to  injure  and 
defame."  This  is  but  an  application  to  the  facts  in  the  case 
of  the  rule  that  when  an  injurious  publication  is  false,  and  is 
in  itself  defamatory,  the  law  infers  malice,  whether  the  of- 
fender intended  ill-will  toward  the  person  injured  or  not:  8 
Greenleaf  on  Evidence,  618;  2  Wharton's  Criminal  Law,  sec. 
1648;  2  Bishop's  New  Criminal  Law,  sees.  922,923;  Common- 
wealth V.  Snelling,  15  Pick.  337;  Haley  v.  State,  63  Ala.  83. 
Every  injurious  publication  of  and  concerning  another,  if  it 
contains  libelous  matter,  is  presumed  to  have  been  made 
maliciously,  and  this  presumption  continues  until  it  appears 
that  the  matter  charged  as  libelous  is  in  fact  true,  and  was 
published  with  good  motives  and  justifiable  ends. 

3.  Nor  do  we  understand  the  court  to  have  ruled  that  the 
defendant  could  be  convicted  for  a  libel  upon  the  property  of 
the  prosecuting  witness  alone,  but  that,  if  the  words  used 
apply  to  his  property  in  such  a  manner  as  to  *'"  injure  his 
reputation  by  exposing  him  to  hatred,  contempt,  and  ridicule, 
it  would  be  a  libel  upon  him,  and  this  we  believe  to  be  the 
law. 

4.  This  brings  us  to  the  most  important  question  in  the 
case,  and  that  is  whether,  under  our  statute,  it  is  a  defense 
for  the  proprietor  or  manager  of  a  newspaper,  when  indicted 
for  libel,  to  show  that  the  libelous  article  was  published  with- 
out his  consent  or  knowledge.  The  statute  provides  that  "  if 
any  person  shall  ....  publish  or  cause  to  be  published  of 
or  concerning  another  any  false  or  scandalous  matter  with 
intent  to  injure  or  defame  such  other  person,  upon  conviction 
thereof  (he)  shall  be  punished,"  etc:  Hill's  Code,  sec.  1749. 
It  is  contended  for  the  defendant  that,  to  constitute  the 
ofiense  of  libel  under  this  statute,  the  defendant  must  have 
entertained  a  specific  intent  "  to  injure  and  defame"  the  pros- 
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ecuting  witness,  and  that  this  intent  could  not  have  existed  if 
the  publication  was  made  without  his  knowledge  or  consent. 
But  the  law  presumes  that  every  person  intends  the  natural 
and  probable  consequences  of  his  own  act,  and  therefore,  as 
the  natural  and  probable  consequences  of  the  publication 
alleged  in  the  indictment  were  to  injure  and  defame  the 
prosecuting  witness,  the  law  will  infer  that  the  defendant,  if 
he  caused  or  negligently  permitted  the  publication,  intended 
such  consequences,  although  he  may  have  entertained  no  spe- 
cial ill-will  or  malice  toward  the  person  injured.  "It  is  not 
necessary,  to  render  an  act  malicious,"  says  Chief  Justice 
Shaw,  "  that  the  party  be  actuated  by  a  feeling  of  hatred  or 
ill-will  toward  the  individual,  or  that  he  entertain  and  pur- 
sue any  general  bad  purpose  or  design.  On  the  contrary,  he 
may  be  actuated  by  a  general  good  purpose,  and  have  a  real 
and  sincere  design  to  bring  about  a  reformation  of  manners; 
but  if,  in  pursuing  that  design,  he  willfully  inflicts  a  wrong 
on  ''^  others  which  is  not  warranted  by  law,  such  act  is 
malicious":  Commonwealth  v.  Snelling,  15  Pick.  340. 

5.  The  question  then  recurs  as  to  whether  the  manager  or 
proprietor  of  a  newspaper  can  escape  criminal  responsibility 
solely  on  the  ground  that  the  libelous  article  was  published 
without  his  knowledge  or  consent.  When  a  libel  is  pub- 
lished in  a  newspaper,  such  fact  alone  is  sufficient  evidence 
prima  facie  to  charge  the  manager  or  proprietor  with  the 
guilt  of  its  publication.  By  the  English  authorities  prior  to 
statutes  6  &  7  Vict.,  c.  96,  it  was  generally  held,  though  not 
without  some  dissent,  that  the  presumption  was  not  overcome 
by  showing  that  the  defendant  was  perfectly  innocent  of  any 
share  in  the  criminal  publication,  upon  the  ground  that  it 
was  necessary  in  order  to  prevent  the  escape  of  the  real  of- 
fender behind  some  irresponsible  person:  Bex  v.  Gutch,  1 
Moody  &  M.  433;  22  Eng.  Com.  L.  559;  Rex  v.  Walter,  3 
Esp.  21.  But,  by  the  statute  referred  to,  the  question  was 
put  at  rest,  and  a  defendant  was  permitted  to  prove  as  a  de- 
fense that  the  publication  was  made  without  either  his  con- 
sent or  knowledge,  and  that  it  did  not  arise  from  want  of 
due  care  or  caution  on  his  part.  This,  it  is  believed,  is  but 
a  statutory  declaration  of  the  principles  which  ought  to 
limit  criminal  liability  for  the  acts  of  another,  and  which 
have  generally  been  recognized  by  the  courts  of  this  country 
in  similar  cases.  The  manager  and  proprietor  of  a  news- 
paper, we  think  ought  to  be  held  prima  facie  liable  crimi- 
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nally  for  whatever  appears  in  his  paper;  and  it  should  be  no 
defense  that  the  publication  was  made  without  his  knowledge 
or  consent,  unless  it  further  appears  that  it  did  not  occur 
through  any  negligence  or  want  of  ordinary  care  on  his  part. 
One  who  furnishes  the  means  for  carrying  on,  and  derives 
profit  from,  the  publication  of  a  newspaper,  and  intrusts  its 
management  to  servants  or  employees  whom  he  selects  *®® 
and  controls,  may  be  said  to  cause  to  be  published  what  ac- 
tually appears,  and  should  be  held  responsible  therefor, 
whether  he  was  individually  concerned  in  the  publication  or 
not,  if  he  did  not  exercise  proper  care  and  oversight  over  the 
business  intrusted  to  his  servants.  Criminal  responsibility 
for  the  acts  of  an  agent  or  servant  in  the  course  of  his  em- 
ployment necessarily  implies  some  degree  of  moral  guilt  or 
delinquency  on  the  part  of  the  principal;  but  this  may  be 
shown  either  by  direct  participation  in  or  assent  to  the  act, 
or  by  a  want  of  proper  care  or  oversight,  or  other  negligence 
in  reference  to  the  business  intrusteil  to  the  servant.  We 
think,  therefore,  the  mere  fact  that  the  libelous  article  was 
published  in  the  newspaper  without  the  knowledge  or  consent 
of  its  proprietor  or  manager  is  no  defense  to  a  criminal  pros- 
ecution against  such  proprietor  or  manager.  In  Common- 
wealth  V.  Morgan,  107  Mass.  199,  this  question  was  considered, 
and  it  was  held  that  in  a  criminal  prosecution  tha  publisher 
of  a  newspaper  in  which  a  libel  appears  is  'prima  facie  pre- 
sumed to  have  published  the  libel,  and  that  the  exclusion  of 
an  offer  by  the  defendant  to  prove  that  he  never  saw  the 
libel,  and  was  not  aware  of  its  publication  until  it  was 
pointed  out  to  him,  and  that  an  apology  and  retraction  were 
afterward  published  in  the  sanie  paper  gave  him  no  ground 
of  exception.  This  case  is  so  well  considered,  and*  the  rule 
governing  the  criminal  liability  of  the  publisher  of  a  news- 
paper for  a  libelous  article  appearing  therein  is  so  satisfac- 
torily stated,  that  we  venture  to  quote  from  the  opinion  of  tiie 
court  at  some  length.  The  court,  speaking  through  Mr. 
Justice  Colt,  says:  "  It  is  the  duty  of  the  proprietor  of  a 
public  paper,  which  may  be  used  for  the  publication  of  im- 
proper comnjunications,  to  use  reasonable  caution  in  the  con- 
duct of  his  business,  that  no  libels  be  published.  He  is 
civilly  responsible  for  the  wrong,  to  the  extent  indicated;  and 
he  is  criminally  *®*  liable,  unless  the  unlawful  publication 
was  made  under  such  circumstances  as  to  negative  any  pre- 
sumption of  privity,  or  connivance,  or  want  of  ordinary  pre- 
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caution  on  his  part  to  prevent  it:  3  Greenleaf  on  Evidence, 
sees.  170,  178.  We  are  of  opinion  that  the  offer  of  defend- 
ant did  not  go  far  enough,  in  view  of  the  law  thus  stated,  to 
rebut  the  presumption  of  guilt  arising  from  the  publication 
of  this  libel.  The  facts  offered  may  be  true,  and  yet  entirely 
consistent  with  the  fact  that  the  conduct  of  the  newspaper 
was  under  his  actual  direction  and  charge,  at  a  time  when 
he  was  neither  absent  from  home  nor  confined  by  sickness, 
and  when  his  want  of  knowledge  would  necessarily  imply 
criminal  neglect  to  exercise  proper  care  and  supervision  over 
the  subordinates  in  his  employ.  It  is  consistent  also  with 
such  information  in  this  instance,  in  regard  to  the  proposed 
libelous  attack,  as  should  have  put  him  on  inquiry;  and  with 
the  fact  that  the  general  management  of  the  paper  was  of 
such  a  character  as  to  justify  the  inference  that  the  defend- 
ant approved  of  or  connived  at  publications  of  this  descrip- 
tion, and  had  given  his  general  assent  to  them.  Under  such 
circumstances  the  defendant  ought  not  to  be  permitted  to  es- 
cape on  the  plea  that  he  had  not  seen  the  particular  article^ 
and  did  not  know  of  its  publication." 

So,  also,  in  the  case  at  bar.  The  fact  that  defendant  did 
not  see  or  know  of  the  libelous  article  until  after  its  publica- 
tion is  not  in  any  way  inconsistent  with  the  other  fact  that 
the  paper  may  have  been  under  his  personal  supervision  and 
control,  80  that  his  want  of  knowledge  would  necessarily  im- 
ply either  a  criminal  neglect  in  failing  to  exercise  proper  care 
and  supervision  over  his  subordinates,  or  criminal  indiffer- 
ence as  to  the  charactei;of  the  articles  appearing  in  the  paper. 
It  is  entirely  consistent,  also,  with  the  fact  that  the  manage- 
ment of  the  paper  and  its  *^*  general  character  may  hava 
been  such,  and,  indeed,  if  we  are  to  judge  from  the  copy  of  it 
appearing  in  the  transcript,  it  undoubtedly  was  such  as  not 
only  to  justify  the  inference  but  the  belief  that  its  proprietor 
or  manager  approved  of  or  connived  at  the  publication  of 
articles  of  the  character  set  out  in  the  indictment,  and  had  at 
least  given  his  general  consent  to  their  publication.  Under 
such  circumstances,  and  in  view  of  the  law  as  we  understand 
it,  the  court  "committed  no  error  in  instructing  the  jury  that 
"it  is  not  a  justification  in  a  newspaper  proprietor  to  show 
that  the  article  was  published  witliout  his  consent  or  knowl- 
edge": Wharton's  Criminal  Law,  sees.  1627,  1649;  1  Bishop's 
New  Criminal  Law,  sees.  219-221;  People  v.  Wihon,  64  111. 
195;  16  Am.  Rep.  528;  Commonicealih  v.  Damon,  136  Mass. 
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441.     Finding  no  error  in  the  record,  the  judgment  of  tha 
court  helow  must  be  affirmed. 
Affirmed.  _^__^ 

Libel. — If  words  amount  to  a  libelous  charge  against  some  person,  but 
tt  is  not  clear  as  to  whom  they  refer,  their  application  to  the  plaintiff  may 
be  shown  by  proof  of  extrinsic  facts,  though  such  facts  are  not  alleged  in 
the  complaint,  and,  if  such  words  are  read  by  persons  conversant  with  the 
facts,  it  is  competent  to  show  by  their  testimony,  who,  in  their  opinion,  was 
referred  to  by  the  language  used:  Note  to  Wimcr  v.  Allbuwjh,  16  Am.  St. 
Rep.  425;  Miller  v.  Butler,  6  Cush.  71;  52  Am.  Dec.  768,  and  note  showing 
oases  to  the  contrary.  Any  publication  injurious  to  the  character  of  another 
and  not  shown  to  be  true,  or  to  have  been  justifiably  made,  is  actionable, 
malice  being  inferred  in  such  a  case:  Note  to  Upton  r.  hume,  41  Am.  St. 
Rep.  873.  The  law  imputes  malice  to  the  publisher  of  a  libel  from  the  act 
of  publication:  Note  to  Alabama  etc.  Ry.  Co.  v.  Brooks,  30  Am.  St.  Rep.  533. 
In  a  legal  sense  malice,  as  an  ingredient  of  actions  for  slander  or  libel,  sig* 
nifies  nothing  more  than  a  wrongful  act  done  intentionally  without  just 
cause  or  excuse:  See  monograpliic  note  to  McAllister  v.  Detroit  Free  Prei» 
Co.,  15  Am.  St.  Rep.  337,  on  newspaper  libel.  The  absence  of  malice  in 
fact,  therefore,  will  not  relieve  the  defendant  from  liability  for  such  injuries 
as  he  may  have  inflicted  on  the  plaintiff  by  the  publication  of  a  libel  upon 
him:  Note  to  McAllister  v.  Detroit  Free  Press,  15  Am.  St.  Rep.  338.  An  action 
for  libel  may  be  sustained  for  words  published  which  tend  to  bring  the 
plaintiff  into  public  hatred,  contempt,  or  ridicule:  Notes  to  Adams  v.  Lawson, 
^4  Am.  Dec.  460;  Terwilliger  v.  Wands,  72  Am.  Dec.  426.  The  proprietor 
of  a  newspaper  is  responsible  for  whatever  appears  in  its  columns.  It  is  no 
defense  that  a  libel  was  printed  without  his  knowledge,  though  the  absence 
of  any  negligence  or  carelessness  on  his  part  would  probably  be  sufficient 
to  prevent  his  conviction  if  prosecuted  criminally.  The  intention  to  pro- 
duce the  probable  results  of  the  libel  must  be  presumed:  See  monographic 
note  to  McAllister  v.  Detroit  Free  Press  Co.,  15  Am.  St.  Rep.  334,  335,  339, 
on  newspaper  libeL 
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Judgment — Deficient  Pleadings — Collateral  Attack. — If  the  object  of 
the  plaintiff  can  be  ascertained  from  his  complaint,  and  the  court  has 
power  to  grant  the  relief  demanded  and  jurisdiction  of  the  parties,  the 
judgment  rendered  is  not  subject  to  collateral  attack,  although  the 
complaint  may,  in  fact,  have  been  bad  in  substance. 

Jurisdiction. — There  is  as  Important  Difterence  Between  a  Want 
OF  Jurisdiction  AND  a  Mere  Defect  in  obtaining  it.  In  the  former 
case  the  judgment  is  absolutely  void.  In  the  latter  case  it  is  simply 
erroneous  and  voidable,  and  can  be  attacked  only  by  some  direct  pro- 
ceeding authorized  by  law. 

Process — Service  of  Summons — Jurisdiction — Judgment — Collateral 
Attack. — The  object  of  serving  a  summons  is  to  advise  the  defendant 
that  an  action  has  been  commenced  against  him,  aud  to  waru  him  that 
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he  must  appear  within  a  time  and  at  a  place  named,  and  make  such 
defense  as  he  has,  and,  in  default  of  his  so  doing,  that  judgment  against 
him  will  be  taken  in  the  sum  designated.  If  it  accomplishes  these  pur- 
poses  it  confers  jurisdiction,  though  there  may  liave  been  some  irregu- 
larity in  its  form  or  in  the  manner  of  its  service.  Ileuce  a  judgment 
based  upon  it  is  good  against  a  collateral  attack. 
Process  —  Servick  of  Summons  by  Special  Officer.  —  Under  a  statute 
making  provision  for  the  appointment  of  a  person  to  serve  process  in  a 
justice's  court,  if  there  is  want  of  an  officer,  an  indorsement  on  the 
suiiiinons  reciting  that,  "  the  constable  of  said  district  being  unable  to 
act  herein,  and  it  appearing  that  the  within  process  will  not  be  served 
for  want  of  an  officer,  I  hereby  appoint  H.  C.  W.  to  make  service," 
and  signed  by  the  justice,  authorizes  the  appointee  to  serve  the  process. 

Action  to  recover  possession  of  a  bicycle  seized  by  the  de- 
fendant, as  constable,  under  an  execution  issued  on  a  judg- 
ment in  favor  of  one  Candrian,  and  against  the  plaintiff. 
The  only  question  raised  was  as  to  the  validity  of  the  judg- 
ment. The  action  by  Candrian  was  commenced  in  a  justice's 
court  to  recover  of  the  cycle  company  damages  for  a  breach 
of  contract.  A  summons  was  issued  in  the  form  prescribed 
by  the  justice's  code.  This  summons,  with  a  copy  of  the 
complaint,  was  served  by  one  H.  C.  Wood,  who  was  specially 
appointed  by  the  justice  for  that  purpose.  Judgment  for  want 
of  an  answer  was  entered,  and  plaintiff,  in  this  case,  claimed 
that  the  judgment  was  void  because  the  complaint  upon 
which  it  was  based  did  not  state  a  cause  of  action;  because 
the  summons  issued  thereon  was  not  in  the  form  prescribed 
by  the  act  of  1893  (Laws  1893,  p.  38);  and  because  there 
was  no  sufficient  record  of  the  appointment  of  H.  C.  Wood 
to  serve  the  summons.  There  was  judgment  for  defendant 
and  plaintiff  appealed. 

Robert  C.  Wright,  for  the  appellant. 

Theodore  J.  Geisler  and  George  W.  Hazen,  for  the  respondent. 

'**'  Bean,  C.  J.  1.  The  complaint  as  filed  in  the  justice's 
court  may  have  been  subject  to  a  demurrer,  but  it  does  not 
follow  that  a  judgment  entered  thereon  Ik  void.  If  the  ob- 
ject of  the  plaintiff  can  be  ascertained  from  the  allegations 
of  his  complaint,  and  the  court  has  power  to  grant  the  relief 
demanded,  and  jurisdiction  of  the  parties,  the  judgment  is 
not  vulnerable  to  a  collateral  attack,  although  the  complaint 
may  in  fact  be  bad  in  substance:  Van  Fleet  on  Collateral 
Attack,  sec.  256;  Berry  v.  King,  15  Or.  165. 

2.  If  it  be  conceded  that  the  summons  was  defective,  be- 
cause not  in  the  form  prescribed  in  the  act  of  1893,  it  was, 
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nevertheless,  issued  and  signed  by  the  proper  officer,  and 
contained  information  sufficient  to  warn  the  company  that  a 
judicial  proceeding  was  pending  against  it  in  a  particular 
court,  and  that,  if  it  did  not  appear  therein  on  a  certain  day 
and  answer  the  complaint,  a  copy  of  which  was  served  with 
the  sumtnons,  judgment  would  be  taken  against  it  for  a  cer- 
tain sum  of  money;  and  we  are  therefore  of  the  opinion  that 
the  judgment  given  for  want  of  such  appearance  cannot  be 
questioned  in  a  collateral  proceeding.  There  is  an  important 
difference  between  a  want  of  jurisdiction  and  a  mere  defect 
in  obtaining  it.  In  the  former  case  the  judgment  is  abso- 
lutely void,  and  may  be  impeached  whenever  it  is  sought  to 
be  used  as  a  valid  judgment;  but  in  the  latter  case  it  is  sim- 
ply erroneous  and  voidable,  and  can  be  attacked  0!ily  in  some 
direct  proceeding  authorized  by  law.  When  there  is  some 
irregularity  in  the  form  of  the  process,  or  in  the  manner  of 
its  service,  the  party  served  can  take  advantage  thereof  by 
some  appropriate  proceedings  in  the  court  where  the  action  is 
pending,  and  by  neglecting  to  do  so  he  waives  the  irregularity 
and  cannot  attack  the  '®*  judgment  in  a  collateral  proceed- 
ing. "The  objects  to  be  accomplished  by  process,"  says  Mr. 
Freeman,  "  are  to  advise  the  defendant  that  an  action  or  pro- 
ceeding has  been  commenced  against  him  by  plaintiff,  and 
warn  him  that  he  must  appear  within  a  time  and  at  a  place 
named,  and  make  such  defense  as  he  has,  and,  in  default 
of  his  so  doing,  that  judgment  against  him  will  be  applied 
for  or  taken  in  a  sum  designated,  or  for  relief  specified.  If 
the  summons  actually  issued  accomplishes  these  purposes  it 
should  be  held  sufficient  to  confer  jurisdiction,  though  it  may 
be  irregular  in  not  containing  other  statements  required  by 
the  statute.  If,  on  the  other  hand,  it  is  wanting  in  these 
essential  particulars,  it  will  generally  fail  to  give  the  court 
jurisdiction":  Freeman  on  Judgments,  sec.  12G.  Judge  Van 
Fleet,  in  his  recent  very  excellent  work  on  Collateral  Attack, 
in  discussing  this  question,  says:  "  It  being  impossible  to 
avoid  errors,  and  the  law  having  prescribed  a  method  of  cor- 
rection by  motion  to  quash  or  set  aside  the  process,  it  would 
seem,  on  principle,  that,  where  the  process  is  sufficient  to  in- 
form the  person  that  a  proceeding  has  been  instituted  against 
him  in  a  specified  judicial  tribunal,  that  method  ought  to  be 
exclusive.  This  is  tlie  rule,  I  believe,  to  be  established  by 
the  authorities  considered  in  section  329,  swpra":  Van  Fleet 
on  Collateral  Attack,  sec.  347.     Now,  the  summons  and  com- 
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plaint  as  actually  served  upon  the  company  advised  it  that 
Candrian  had  commenced  an  action  against  it  for  a  certain 
sum  of  money  as  damages  for  breach  of  a  certain  contract, 
and  contained  a  warning  that  defendant  must  appear  at  a 
time  and  place  specified  and  make  such  defense  as  it  had, 
in  default  of  which  judgment  would  be  taken  against  it  in 
the  sum  designated,  and,  within  the  rule  stated,  were  suffi- 
cient to  sustain  the  judgment  against  a  collateral  attack: 
Keyhers  v.  McComber,  67  Cal.  395;  Boynton  v.  Fly,  12  Me. 
17:  Isaacs  v.  Price,  2  Dill.  347,  Fed.  Cas.  No.  7097. 

'***  3.  Some  of  the  authorities  cited  under  the  previous 
head  would  seem  to  indicate  that  if  Wood,  who  served  the 
summons  in  the  action  in  the  justice's  court,  was  incompe- 
tent to  make  a  valid  service,  such  fact  could  only  be  taken 
advantage  of  by  some  direct  proceedings.  However  this  may 
be,  his  appointment  was  made  by  an  indorsement  on  the 
summons  in  the  manner  provided  in  section  2173  of  Hill's 
Code,  and  was  signed  by  the  justice  and  recited  that  "the 
constable  of  said  district,  being  unable  to  act  herein,  and  it 
appearing  that  the  within  process  will  not  be  served  for  want 
of  an  officer,  I  hereby  appoint  H.  C.  Wood  to  make  service 
of  the  within  summons."  This,  we  think,  was,  under  the 
statute,  a  sufficient  appointment,  and  authorized  Wood  to 
serve  the  process:  Morse  v.  Carpenter,  31  Neb.  224.  Having 
reached  the  conclusion  that  the  judgment  of  the  justice's 
court  cannot  be  declared  void  in  collateral  proceeding,  the 
judgment  from  which  this  appeal  was  taken  must  be  affirmed. 

Affirmed.  

Process — Jurisdiction — Judgment— Collateral  Attack. — Defects  in  a 
complaint  do  not  authorize  a  collateral  attack  upon  the  judgment.  They  do 
not  go  to  the  question  of  jurisdiction.  It  is  sufficient  that  the  complaint  in- 
forms the  court  and  the  defendant  of  the  relief  demanded  and  of  the  facts  upon 
which  the  right  to  such  relief  is  based:  In  re  James,  99  Cal.  374;  37  Am.  St. 
Rep.  60.  An  error  of  the  court  in  holding  the  complaint  sufficient  will  not 
render  its  judgment  subject  to  collateral  attack:  Taylor  v.  Coots,  32  Neh.  30; 
29  Am.  St.  Rep.  426,  and  note;  In  re  James,  99  Cal.  374;  :^7  Am.  St.  Rep. 
60,  and  note.  There  is  a  clear  distinction  between  an  entire  want  of  juris- 
diction and  an  irregularity  in  some  one  of  the  steps  taken  to  obtain  it:  In  re 
James,  99  Cal.  374;  37  Am.  St.  Rep.  60.  A  want  of  jurisdiction,  either  of 
the  person  or  subject  matter,  appearing  upon  the  face  of  the  record  can  be 
taken  advantage  of  at  any  time  and  in  any  court  where  the  conclusiveness 
of  the  judgment  or  decree  is  the  subject  of  judicial  inquiry:  Rogers  v.  Cady, 
104  Cal.  288;  43  Am.  St.  Rep.  100,  and  note.  But  a  collateral  attack  on  a 
judgment  or  order  cannot  be  successful  unless  such  judgment  or  order  ia 
void:  Dyerv.  Leach,  91  Cal.  191;  25  Am.  St.  Rep.  171,  and  note.     Hence, 
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when  there  is  general  jarisdiction  of  a  subject,  though  vested  in  an  inferior 
tribunal,  its  judgment  cannot  be  collaterally  attacked.  This  applies  to  a 
judgment  of  a  justice  of  the  peace:  Note  to  Leonard  v.  Sparks,  38  Am.  St. 
Rep.  655.  The  judgment  cannot  be  collaterally  impeached  for  errors  of  law 
or  irregularities  of  practice:  Note  to  Taylor  v.  Cools,  29  Am.  St.  Rep.  433; 
note  to  In  re  James,  37  Am.  St.  Rep.  67.  The  object  of  a  summons  is  to 
inform  the  defendant  that  an  action  or  other  proceeding  has  been  commenced 
against  him  in  a  court  therein  named,  and  to  warn  him  that,  unless  he  ap- 
pears and  makes  some  defense  within  a  time  designated,  he  will  be  regarded 
aa  confesssing  the  allegations  of  the  complaint,  and  as  authorizing  the  court 
toenteragaiust  himany  judgment  prayed  for  therein  and  sustained  thereby: 
See  monographic  note  to  C/ioute  v.  Spencer,  40  Am.  St.  Rep.  431,  on  juris- 
dictional defects  in  summons  and  like  process,  and  showing  that  when  the 
process  and  its  service  are  acquiesced  in  by  the  defendant  and  impliedly 
adjudged  sufficient  by  the  court,  third  persons,  and  even  the  plaintifif,  should 
be  entitled  to  regard  any  formal  defects  therein  as  waived.  A  judgment 
rendered  by  a  justice  of  the  peace  upon  service  of  summons  made  by  a  spe- 
cial officer  appointed  upon  an  affidavit,  which  failed  to  show  that  "  the  busi- 
ness was  urgent,"  is  not  void,  but  merely  irregular:  Raihoay  Co.  v,  BrookSf 
90  Tenn.  161;  25  Am.  St.  Rep.  673. 
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Pleading. — Upon  Demcrrfr  the  probative  facta  alone  are  admitted. 
Statements  of  conclusions  of  fact  or  of  law  are  not  admitted. 

Conspiracy. — Trades  Unions  Are  not  Unlawful  Combinations,  so 
long  as  they  do  not  resort  to  acta  tending  to  destroy  freedom  of  action, 
such  as  intimidation,  threats,  or  violence.  Hence,  it  is  not  contrary  to 
public  policy  or  illegal  for  a  member  of  a  union  to  combine  with  others 
for  the  purpose  of  maintaining  wages  or  limiting  the  number  of  ap- 
prentices. 

Tbaqes  Unions  and  Labor  Organizations  Must  Depend  for  their  mem- 
bership upon  the  free  clioice  of  each  member,  and  his  perfect  freedom 
of  action.  No  resort  can  be  had  to  violence,  threats,  intimidation,  or 
other  compulsory  methods,  in  matters  concerning  membership,  or  to 
enforce  the  observance  of  their  laws,  rules,  and  regulations. 

Conspiracy  at  Common  Law  was  a  combination  between  two  or  mora 
persons  to  do  an  unlawful  thing,  or  to  do  a  lawful  thing  by  unlawful 
means. 

Strikes  Among  Workmen  are  not  necessarily  unlawful,  though  they  may 
become  both  illegal  and  criminal  by  the  means  employed  to  enforce  their 
objects.  Employees  may  lawfully  quit  their  service  either  singly  or  in 
a  body,  but  if  unlawful  means  are  used  to  uphold  or  maintain  a  strike, 
or  if  the  end  to  be  attained  is  unlawful,  then  the  strike  itself  is  un- 
lawful. 

Labor  Union — Ordering  Employees  to  Stop  Work.  —  Under  a  statute 
making  it  a  misdemeanor  for  any  one  bj*  force,  threats,  or  intimida- 
tion to  prevent,  or  endeavor  to  prevent,  any  employee  from  continuing 
his  work,  the  act  of  the  executive  committee  of  a  labor  union  in  enter- 
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ing  the  premises  of  a  person  and  ordering  all  members  of  the  ttaion 
then  and  there  at  work  to  cease  further  work  under  penalty  of  being 
dealt  with  according  to  the  laws  and  regulations  of  the  union  is  not 
unlawful  in  the  absence  of  intimidation,  threats,  or  violence. 

BoTCO'iT — iNJUNcriON. — Although  a  conspiracy  may  not  be  indictable  under 
the  statute  a  combination  to  injure  the  public  or  individuals  is  per  ee 
wrongful,  and  the  fact  that  it  is  not  made  a  statutory  ofiFense  does  not 
change  the  civil  consequences.  Hence,  if  two  or  more  persons  conspire 
and  combine  to  injure  or  destroy  another's  business,  and  it  is  clearly 
made  to  appear  that  the  injury  is  threatened  and  imminent,  and  will 
become  irreparable  to  the  suitor,  an  injunction  will  lie  to  restrain  the 
conspirators,  though  no  statute  may  be  violated  by  their  acts. 

Boycott — Injukction, — In  a  complaint  for  an  injunction  to  restrain  a  boy- 
cott on  one's  business,  allegations  that  the  oflScers  and  members  of  a 
certain  trades  union  conspire  to  compel  the  plaintifiF  to  submit  to  the 
dictation  of  the  union  upon  pain  of  being  boycotted  in  business;  that 
the  executive  committee  of  the  union  entered  his  place  of  business 
without  leave  or  license,  and  ordered  the  union  men  at  work  therein 
to  cease  work  under  penalty  of  being  dealt  with  according  to  the  laws 
and  regulations  of  the  union;  that  the  defendants  induced  the  city 
council,  by  threats  of  boycott  at  the  polls,  to  reject  the  plaintifif's  bid 
for  the  city  printing,  although  it  was  tlie  lowest  made;  that  defend- 
ants threatened  to  boycott  the  plaintifif's  customers  if  they  patronized 
him,  whereby  he  lost  one  customer  and  would  lose  another;  and  that 
defendants  circulated  a  knowledge  of  such  acts  by  the  posting  of 
notices,  all  of  which  acts  were  committed  within  a  space  of  about  ten 
months,  to  the  past  and  future  injury  of  plaintifif's  business,  do  not 
justify  an  injunction,  as  such  acts  do  not  show  that  the  plaintifif  is 
without  remedy  in  a  court  of  law,  or  that  the  injury  will  be  irreparable 
unless  enjoined. 

Pleading. — In  a  complaint  for  an  injunction  against  a  boycott  the  plain- 
tifif  must  definitely  state  the  facts  and  circumstances  constituting  the 
proximate  cause  of  his  injuries,  or  the  apprehension  of  those  threat- 
ened and  imminent. 

Boycott — Injunction. — An  injunction  will  issue  to  protect  property  rights 
against  irreparable  damage  by  wrongdoers,  and  it  is  a  proper  and  avail- 
able remedy  to  stay  the  destructive  and  pernicious  ravages  of  a  boy- 
cott, but  the  power  to  grant  it  in  such  cases  should  be  cautiously 
exercised.  It  will  be  refused  until  it  appears  that  some  right  is  about 
to  be  destroyed,  irreparably  injured,  or  that  great  and  lasting  injury  is 
about  to  be  done  by  an  illegal  act. 

Injunction  to  restrain  a  boycott  against  plaintifiTs  busi- 
ness. The  plaintiff  was  incorporated  and  engaged  in  the 
business  of  lithographing,  engraving,  printing,  and  publishing 
journals,  newspapers,  etc.  The  Multnomah  Typographical 
Union  was  an  unincorporated  voluntary  association,  of  which 
the  defendant  Howell  was  president.  Other  defendants  were 
members  or  ex-members  of  the  union's  executive  committee. 
The  object  of  the  association  was,  in  part,  to  establish  and 
maintain  an  equitable  scale  of  wages.  Such  a  scale  was 
Am.  t-T.  Rep.,  Vol.  XL\  I.  —41 
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adopted,  and  the  membership  of  the  union  was  confined  to 
printers,  and  included  only  persons  directly  employed  in 
printing  books,  newspapers,  etc.,  such  as  compositors,  proof- 
readers, foremen,  pressmen,  and  stereotypers.  The  by-laws 
of  the  union  also  made  provisions  for  limiting  the  number  of 
apprentices  for  each  newspaper  oflice.  The  plaintiff's  was  a 
nonunion  office  and  violated  the  rules  of  the  union  as  to  the 
number  of  apprentices  to  be  employed,  and,  upon  the  union's 
request  to  discharge  the  additional  apprentice,  refused  to  do 
80.  The  union  sought  to  compel  the  plaintiff  to  submit  to 
its  dictation  upon  pain  of  being  boycotted  in  its  business. 

John  H.  Handy,  for  the  appellant. 

McGinn,  Sears  &  Simon,  and  Alfred  F.  Sears,  Jr.,  for  the 
respondent. 

S35  WoLVERTON,  J.  1.  The  questious  presented  for  our 
consideration  arise  upon  demurrer  to  the  complaint,  and 
hence  all  the  allegations  contained  therein  must  be  taken  as 
true.  This  rule  ***  must  be  understood,  however,  to  include 
only  such  allegations  as  contain  stntements  of  facts  as  dis- 
tinguished from  statements  of  conclusions  of  fact  or  of  law. 
It  is  a  well-settled  rule  of  pleading  tliat  bare  allegations  of 
conclusions  cannot  avail  the  pleader,  especially  where  a  dij- 
murrer  is  interposed,  without  a  statement  of  the  probative 
facts  upon  which  said  conclusions  are  based.  Even  then  the 
conclusions  may  often  be  stricken  out  upon  motion  as  irrele- 
vant and  redundant  matter.  A  brief  summary  of  the  definite 
tangible  facts  which  appear  upon  the  face  of  the  complaint, 
and  which  alone  can  form  the  basis  of  this  suit,  will  aid  us 
materially  in  arriving  at  a  correct  conclusion  as  to  whether 
the  plaintiff  is  entitled  to  relief  in  equity  by  the  extraordi- 
nary remedy  of  injunction.  The  existence  of  the  plaintiff  as  a 
corporation,  and  of  the  Multnomah  Typographical  Union,  No. 
58,  as  a  voluntary  unincorporated  association,  the  objects  of 
such  association  as  shown  by  its  constitution  and  by-laws, 
and  the  relations  which  defendants  bear  to  such  association, 
are  all  facts  which  are  taken  as  granted.  The  overt  acts 
charged  upon  which  equity  jurisdiction  is  invoked  are  about 
as  follows:  1.  The  executive  committee  of  the  Multnomah 
Typographical  Union,  No.  58,  without  leave  or  license,  and 
without  lawful  business,  entered  the  premises  of  plaintiff  and 
ordered  all  union  men  employed  therein  to  quit  under  pen- 
alty of  being  dealt  with  in  accordance  with  the  laws,  rules, 
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and  regulations  of  the  union,  which  order  was  obeyed  by  the 
men;  2.  The  committee  and  members  of  the  union  circulated 
the  fact  that  the  employees  of  plaintiff  had  been  called  off; 
3.  The  committee  published  the  following  advertisement  in 
the  local  news  columns  of  the  Oregonian: 
"To  Our  Friends. 

"  Persons  intending  having  job  printing  done  will  bear  in 
mind  that  the  Longshore  establishment  on  Front,  between 
Alder  and  Washington  streets,  is  a  nonunion  office. 
*9»  "Executive   Committee   Multnomah  Typographical 
Union,  No.  58." 

4.  The  committee  and  members  of  the  union  induced  the 
common  council  of  the  city  of  Portland  to  reject  plaintiflF's 
bid  for  the  city  printing  for  the  year  1893,  by  threatening 
said  council  with  their  displeasure  and  boycott  at  the  polls; 
5.  On  the  twelfth  day  of  March,  1893,  the  union  passed  a 
resolution  ordering  all  union  men  working  for  plaintiflf  to 
quit,  and  that  the  men,  being  intimidated  thereby,  observed 
the  order;  6.  The  committee  caused  the  following  notice  to 
be  posted  in  numerous  places,  viz:  "Owing  to  the  Longshore 
Printing  Company  breaking  the  rules  of  the  Multnomah  Typo- 
graphical Union,  all  members  of  the  union  were  withdrawn 
March  16,  1893";  7,  The  committee  notified  plaintiff  that 
they  now  intended  to  fight  it  to  the  death;  8.  The  Meier  & 
Frank  Company,  whose  business  was  valuable  to  plaintiff, 
withdrew  their  patronage,  and  Mason,  Ehrman  &  Co.,  whose 
business  is  also  valuable,  notified  plaintiff  of  their  intention 
to  withdraw. 

All  these  acta  are  alleged  to  have  been  committed  in  pur- 
suance of  a  conspiracy  entered  into  by  and  between  the 
executive  committee  and  the  members  of  Multnomah  Typo- 
graphical Union,  No.  58,  for  the  purpose  of  injuring  and  de- 
stroying plaintiff's  business,  or  compelling  it  to  submit  to 
the  rules  and  regulations  of  the  association.  When  divested 
of  all  surplusage  the  complaint  simply  shows  that  defend- 
ants have  been  guilty  of  one  act  of  trespass,  that  of  entering 
plaintiff's  premises  unbidden;  some  acts  by  reason  of  which 
plantiff  was  deprived  of  certain  business,  that  of  the  city 
printing  for  the  year  1893;  and  of  some  acts  on  account  of 
which  one  customer,  the  Meier  &  Frank  Company,  has  with- 
drawn its  employment  of  plaintiff,  and  another  *^*  gave 
notice  of  an  intention  to  do  likewise.     These  constitute  all 
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the  specific  injuries  which  plaintifiFhas  sustained  at  the  hands 
of  the  defendants.  To  prevent  further  threatened  injuries  of 
the  same  nature,  and  the  damage  to  plaintiff's  business  from 
becoming  irreparable,  an  injunction  is  sought.  The  publica- 
tion in  the  Oirgonian,  the  posting  of  said  notices,  the  circu- 
lation of  the  fact  that  the  union  employees  of  plaintiff  had 
been  called  off,  and  the  threat  made  directly  to  the  plaintiff 
by  the  executive  committee  that  they  "now  intend  to  fight 
it  to  the  death,"  can  hardly  be  termed  such  acts  of  malicious, 
unwarranted  aggression  as  must  of  themselves  be  regarded 
as  actionable  per  se,  but  of  this  we  will  have  more  to  say 
hereafter. 

2.  It  is  apparent  that  one  purpose  of  this  suit  is  to  prevent 
strikes  by  the  union  employees  of  the  plaintiff,  or,  to  put  it 
more  directly,  to  prevent  the  union  from  calling  off  or  inter- 
fering with  such  of  said  employees  as  the  association  is  able 
to  control  through  its  organization.  At  one  time,  in  England, 
it  was  maintained  by  some  judges  that  trades  unions  were 
illegal  combinations,  and  indictable  at  common  law.  In  Rex 
V.  Maicbey,  6  Term.  Rep.  636,  Grose,  J.,  by  way  of  illustra- 
tion, makes  use  of  the  following  language:  '*  As  in  the  case  of 
journeymen  conspiring  to  raise  their  wages,  each  may  insist 
on  raising  his  wages,  if  he  can;  but,  if  several  meet  for  the 
same  purpose,  it  is  illegal,  and  the  parties  may  be  indicted 
for  a  conspiracy."  From  a  review  of  this  case  it  is  apparent 
that  this  language  was  not  necessary  to  a  decision  of  the 
points  made.  In  Hilton  v.  Eckersley,  6  El.  &  B.  52,  Cromp- 
ton,  J.,  in  referring  to  Rex  v.  Maivhey,  6  Term.  Rep.  636,  says 
that  Grose,  J.,  "assumed  the  illegality  of  such  combinations 
as  well-known  law,"  and  further  remarked  that  "combinations 
of  this  nature,  whether  on  the  part  of  the  workmen  to  increase, 
or  of  the  masters  to  lower,  wages  were  equally  illegal."  But 
Lord  Campbell,  C.  J.,  in  a  concurring  opinion  with  Crompton, 
J.,  ""^^  seriously  doubted  whether  such  was  the  law,  and  after 
citing  Rex  v.  Mawhey,  6  Tenn.  Rep.  636,  said:  "  I  cannot  bring 
myself  to  believe,  without  authority  much  more  cogent,  that 
if  two  workmen,  who  sincerely  believe  their  wages  to  be  inad- 
equate, should  meet  and  agree  that  they  would  not  work  unless 
their  wages  were  raised,  without  designing  or  contemplating 
violence  or  any  illegal  means  for  gaining  their  object,  they 
would  be  guilty  of  a  misdemeanor,  or  liable  to  be  punished 
by  fine  and  imprisonment.  The  object  is  not  illegal,  and 
therefore,  if  no  illegal  means  are  to  be  used,  there  is  no  indict- 
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able  conspiracy.  Wages  may  be  unreasonably  low  or  unrea- 
sonably high;  and  I  cannot  understand  why  in  the  one  case 
workmen  can  be  considered  as  guilty  of  a  crime  in  trying  by 
lawful  means  to  raise  them,  or  masters  in  the  other  can  be 
considered  guilty  of  a  crime  in  trying  by  lawful  means  to 
lower  them."  And  later  English  authorities  concede  that 
members  of  trades  unions  binding  themselves  not  to  work 
except  under  certain  conditions,  and  to  support  one  another 
in  the  event  of  being  thrown  out  of  employment  in  carrying 
out  the  views  of  the  majority,  do  not  bring  themselves  within 
the  criminal  law:  Hornby  v.  Close,  L.  R.  2  Q.  B.  153;  Farrer 
V.  Close,  L.  R.  4  Q.  B.  602.  Since  the  enactment  of  statutes 
6  Geo.  IV,  c.  129,  as  modified  by  22  Vict.  c.  34  and  35  Vict.  c. 
31,  and  similar  statutes,  trades  unions  are  recognized  as  legal 
associations,  with  objects  which  they  may  endeavor  to  secure 
by  pecuniary  and  other  means  of  supporting  strikes  and  the 
like,  so  long  as  they  do  not  resort  to  secret  or  otlier  violence, 
or  to  threats,  intimidation,  or  any  acts  of  like  character, 
which  will  tend  to  destroy  freedom  of  action.  Early  Amer- 
ican cases  are  in  consonnnce  with  the  earlier  English  adjudi- 
cations, but  later  autliorities  concur  in  the  more  reasonable 
and  enlightened  view  that  trades  unions,  in  the  ordinary 
acceptation  of  the  term,  nie  not  within  and  of  themselves 
unlawful  combinations.  ****  "  It  is  no  crime  for  any  number 
of  persons,  witliout  an  unlawful  object  in  view,  to  associate 
themselves  together,  and  agree  tliat  they  will  not  work  for  or 
deal  with  certain  men  or  classes  of  men,  or  work  under  a  cer- 
tain price,  or  without  certain  conditions":  Carew  v.  Rather- 
ford,  106  Mass.  14;  8  Am.  Rep.  287;  Snow  v.  Wheeler,  113 
Mass.  186;  Comvxonwealth  v.  Hunt,  4  Met.  134;  38  Am.  Dec. 
346;  Rogers  v.  Evarts,  17  N.  Y.  Supp.  268.  It  was  therefore 
not  unlawful  for  Multnomah  Typographical  Union,  No.  58, 
to  adopt  a  scale  of  wages.  Neither  was  it  unlawful  for  the 
union  to  make  provisions  in  its  by-laws  limiting  the  number  of 
apprentices  to  one  for  each  newspaper  ofBce  employing  less 
than  twenty-five  men,  and  two  when  employing  twenty-five 
or  more,  and  one  to  each  job  office,  and  two  when  employing 
five  journeymen  on  an  average.  No  member  of  this  associa- 
tion can  now  be  charged  with  criiriinal  conspiracy  as  under 
the  common  law,  simply  because  of  the  fact  that  he  with 
others  have  combined  for  the  purpose  of  maintaining  wages 
or  limiting  the  number  of  apprentices,  as  contrary  to  public 
policy. 
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3.  It  must  be  understood,  however,  that  these  associations 
like  other  voluntary  societies,  must  depend  for  their  member- 
ship upon  the  free  and  untrammeled  choice  of  each  individual 
member.  No  resort  can  be  had  to  compulsory  methods  of 
any  kind  either  to  increase,  keep  up,  or  retain  such  member- 
ship. Nor  is  it  permissible  for  associations  of  this  kind  to 
enforce  the  observance  of  their  laws,  rules,  and  regulations 
through  violence,  threats,  or  intimidation,  or  to  employ  any 
methods  that  would  induce  intimidation  ***  or  deprive  per- 
sons of  perfect  freedom  of  action.  Such  organizations  may 
be  preserved  and  their  membership  augmented  by  reasoning 
and  fair  arguments,  and  even  by  persuasion  and  entreaty,  and 
an  observance  of  their  adopted  constitutions  and  by-laws  may 
be  exacted  through  the  same  peaceful  means,  but  beyond  this 
it  is  not  advisable  from  a  legal  standpoint  to  venture.  So, 
much  for  the  organization  and  its  enforced  coherence. 

4.  It  has  been  said  that  there  is  no  such  thing  as  a  legal 
or  peaceful  "  strike."  The  term  '*  strike"  is  dififerently  de- 
fined by  authors  and  judges.  Webster  defines  it  as  "  the 
act  of  quitting  work;  specifically,  such  an  act  by  a  body  of 
workmen,  done  as  a  means  of  enforcing  compliance  with  de- 
mands made  on  their  employer."  In  24  American  and  En- 
glish Encyclopedia  of  Law,  123,  it  is  defined  as  follows: 
"  The  term  'strike  '  is  applied  commonly  to  a  combined  eff'ort 
on  the  part  of  a  body  of  worktnen  employed  by  the  same 
master  to  enforce  a  demand  for  higher  wages,  shorter  hours, 
or  some  other  concession,  by  stopping  work  in  a  body  at  a 
prearranged  time,  and  refusing  to  resume  work  until  the  de- 
manded concession  shall  have  been  granted";  and  again  by 
Allen,  J.,  in  Delaware  etc.  R.  R.  Co.  v.  Bowns,  58  N.  Y.  582: 
"A  strike  is  a  combination  among  laborers,  those  employed 
by  others,  to  compel  an  increase  of  wages,  a  change  in  the 
hours  of  labor,  some  change  in  the  mode  and  manner  of  con- 
ducting the  business  of  the  principal,  or  *"**  to  enforce  some 
particular  policy,  in  the  character  or  number  of  the  men  em- 
ployed, or  the  like."  From  these  definitions  it  would  seena 
that  all  strikes  are  not  unlawful,  and  do  not  necessarily  en- 
gender breaches  of  the  peace.  Sir  James  Hannen,  in  his  dis- 
senting opinion  in  Farrer  v.  Close,  L.  R.  4  Q.  B.  611,  says; 
"I  am  of  the  opinion  that  strikes  are  not  necessarily  illegal. 
A  strike  is  properly  defined  as  'a  simultaneous  cessation  oi 
work  on  the  part  of  the  workmen,'  and  its  legality  or  illegal- 
ity must  depend  on  the  means  by  which  it  is  enforced,  and 
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on  its  objects.  It  may  be  criminal,  as  if  it  be  part  of  a  com- 
bination for  the  purpose  of  injuring  or  molesting  either  mas- 
ters or  men;  or  it  may  be  simply  illegal,  as  if  it  be  the  result 
of  an  agreement  depriving  those  engaged  in  it  of  their  liberty 
of  action,  similar  to  that  by  which  the  employers  bound 
themselves  in  the  case  of  Hilton  v.  EcJcersley,  6  El.  &  B.  66; 
or  it  may  be  perfectly  innocent,  as  if  it  be  the  result  of  the 
voluntary  combination  of  the  men  for  the  purpose  only  of 
benefiting  themselves  by  raising  their  wages,  or  for  the  pur- 
pose of  compelling  the  fulfillment  of  an  engagement  entered 
into  between  employers  and  employed,  or  any  other  lawful 
purpose."  Justice  Harlan,  in  the  now  celebrated  case  of  Ar' 
thur  V.  Oahs,  63  Fed.  Rep.  327,  says:  "We  are  not  prepared, 
in  the  absence  of  evidence,  to  hold,  as  a  matter  of  law,  that 
a  combination  among  employees  having  for  its  object  their 
orderly  withdrawal  **'  in  large  numbers  or  in  a  body  from 
the  service  of  their  employers,  on  account  simply  of  a  reduc- 
tion in  their  wages,  is  not  a  'strike'  within  the  meaning  of 
the  word  as  comujonly  used.  Such  a  withdrawal,  although 
amounting  to  a  strike,  is  not,  as  we  have  already  said,  either 
illegal  or  criminal."  If  one  person  can  lawfully  quit  the  serv- 
ice of  his  employer  because  of  the  rate  of  wages  paid  or  the 
employment  of  objectionable  persons,  cannot  several  or  many 
persons,  first  agreeing  among  themselves  to  the  same  pur- 
pose, likewise  lawfully  quit  ? 

Conspiracy  at  common  law  was  a  combination  between  two 
or  more  persons  to  do  an  unlawful  thing,  or  to  do  a  lawful 
thing  by  unlawful  means.  Where  not  under  special  contract 
for  a  definite  time,  a  simultaneous  severance  of  the  relations 
between  employer  and  employees  at  the  instance  of  the  em- 
ployees, and  where  there  was  no  preconcerted  action  of  such 
employees,  was  never  considered  unlawful.  Coming  to  the 
means  employed,  it  is  not  unlawful  for  several  or  many 
employees  to  agree  between  themselves  to  quit  their  em- 
ployer. As  we  have  seen,  at  one  time  it  was  held  to  be  an 
unlawful  conspiracy  for  laborers  to  combine  for  the  purpose 
of  quitting  simultaneously,  with  the  ultimate  purpose  of 
raising  their  wages,  or  inducing  their  employer  to  confine  his 
employment  to  certain  kinds  of  labor,  or  the  like;  but  this 
is  not  now  the  law,  the  principle  underlying  it  having  long 
since  been  discarded  as  inconsistent  with  liberty  and  the 
spirit  of  our  free  institutions.  After  workmen  have  thus  com- 
bined it  is  still  not  unlawful  for  then),  by  the  use  of  fair  means, 
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to  communicate  the  reasons  for  their  design,  and  to  signify 
their  intention  of  quitting  to  their  employer:  24  Am.  &  Eng. 
Ency.  of  Law,  123;  Bohn  Mfg.  Co.  v.  Hollis,  54  Minn.  233; 
40  Am.  St.  Rep.  319;  Walshy  v.  Anley,  7  Jur.,  N.  S.,  4G6; 
People  V.  Koslkiiy  4  N.  Y.  Grim.  Rep.  434;  People  v.  Wilzig,  4 
N.  Y.  Grim.  Rep.  417;  »**  Rogers  v.  Evarts,  17  N.  Y.  Supp. 
268.  Within  these  limits  a  perfectly  legitimate  strike  may 
be  inaugurated  and  maintained,  the  object  being  to  better 
the  condition  of  workmen.  Such  an  object  is  not  only 
legitimate  and  lawful,  but  is  just  and  praiseworthy.  It  was 
not  wrongful,  therefore,  for  the  Multnomah  Typographical 
Union  to  adopt  a  rule  limiting  the  number  of  apprentices, 
and  seek  by  fair  means  to  enforce  the  observance  thereof,  so 
that  its  purpose  in  that  respect  was  lawful.  The  claim  that 
a  monopoly  is  thus  being  promoted  surely  constitutes  no 
grounds  for  equitable  interference  by  injunction.  This  whole 
controversy  has  arisen  because  of  the  existence  of  the  rule 
referred  to,  and  the  efforts  of  the  union  to  require  its  observ- 
ance at  the  hands  of  the  plaintiff.  When,  however,  unlawful 
means  are  used  to  uphold  or  maintain  a  strike,  or  if  the  pur- 
poses for  wliich  it  is  maintained  are  unlawful,  then  it  follows, 
as  a  matter  of  course,  that  the  strike  is  in  itself  unlawful. 

5.  It  is  claimed  in  this  case  that  the  means  employed  by 
defendants  were  not  permissible,  and,  being  violative  of  the 
rights  of  plaintiff,  it  is  entitled  to  an  injunction  to  prohibit 
their  continuance.  This  brings  us  to  the  gist  of  the  contro- 
versy. The  statute  provides  (Hill's  Code,  sec.  1893):  "  If  any 
person  shall,  by  force,  threats,  or  intimidation,  prevent,  or 
endeavor  to  prevent,  any  person  employed  by  another  from 
continuing  or  performing  his  work,  or  from  accepting  any 
new  work  or  employment;  or  if  any  person  shall  circulate 
any  false  written  or  printed  matter,  or  be  concerned  in  the 
circulation  of  any  such  matter,  to  induce  others  not  to  buy 
from  or  sell  to  or  have  dealings  with  any  person,  for  the 
purpose  or  with  the  intent  to  prevent  such  person  from  em- 
ploying any  person,  or  to  force  or  compel  him  to  employ  or 
discharge  from  his  **'  employment  any  one,  or  to  alter  his 
mode  of  carrying  on  his  business,  or  to  limit  or  increase  the 
numbf^r  of  his  employees,  or  their  rate  of  wages  or  time  of 
service,  such  person  shall  be  deemed  guilty  of  a  misde- 
meanor," etc;  and  by  section  1897  it  is  made  a  misdemeanor 
for  any  person  to  "  willfully  and  wrongfully  commit  any  act 
which  grossly  injures  the  person  or  property  of  another,  or 
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which  grossly  disturbs  the  public  peace  or  health,  or  which 
openly  outrages  the  public  decency,  and  is  injurious  to  pub- 
lic morals."  Section  1748  provides:  "  If  any  person,  either 
verbally  or  by  any  written  or  printed  communication,,  shall 
threaten  any  injury  to  the  person  or  property  of  another 
....  with  intent  thereby  to  extort  any  pecuniary  advantage 
or  property  from  such  other,  or  with  intent  to  compel  such 
other  to  do  any  act  against  his  will,  such  person,  upon  con- 
viction thereof,  shall  be  punished,"  etc.  All  these  statutes 
are  invoked  in  aid  of  plaintiff's  contention.  The  first  clause 
of  section  1893  is  directed  against  any  person  unlawfully 
preventing  or  endeavoring  to  prevent  any  person  employed 
by  another  from  continuing  or  performing  his  work.  There 
are  but  two  instances  shown  by  the  complaint  in  which  the 
employees  of  plaintiff  quit  work.  As  to  the  first  of  these  it 
is  alleged:  "That  the  said  executive  committee,  combining 
and  conspiring  as  aforesaid,  for  the  purpose  aforesaid,  and 
professing  to  act  by  authority  of  the  union,  and  in  the  capac- 
ity of  the  officers  of  the  same,  without  lawful  business,  en- 
tered the  premises  of  the  plaintiflF,  and  ordered  all  members  of 
the  said  union  there  and  then  at  work  under  contract  with  the 
plaintiff  to  cease  working  further  for  it,  under  penalty  of  being 
dealt  with  according  to  the  laws  and  regulations  of  said  union. 
Said  workingmen  were  intimidated  and  influenced  thereby, 
and  without  delay  immediately  obeyed  said  unlawful  and 
•injurious  order."  And  as  to  the  second  instance,  the  com- 
plaint *"*«  alleges:  "That  on  the  twelfth  day  of  March,  1893, 
the  then  president  of  said  union,  and  its  members  and  offi- 
cers, by  a  resolution  of  said  union  passed  on  that  day,  mali- 
ciously, and  solely  because  plaintiff  refused  to  submit  to  the 
said  union,  ordered  all  union  men  working  for  plaintiff  to 
cease  working  for  it,  and  the  said  workingmen,  being  intimi- 
dated by  said  order,  did  obey  said  order,  and  ceased  to  fulfill 
their  contracts  with  plaintiff."  In  the  one  instance  the  men 
quit  under  an  order  from  the  executive  committee,  and  the 
other  in  pursuance  of  a  resolution  of  the  union.  No  intimi- 
dation is  specifically  alleged  or  shown,  unless  it  can  be  in- 
ferred that,  by  a  refusal  to  quit,  the  members  of  the  union 
would  subject  themselves  to  the  charge  of  insubordination  to 
the  order,  and  it  does  not  appear  that  there  was  sufficient 
odium  attached  to  this  to  put  the  members  in  fear,  or  that 
c  mpliance  with  the  order  and  resolution  was  induced  thereby. 
The  more  reasonable  presumption  is,  that  they  quit  because 
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ol  the  mutual  understanding  between  the  members  to  abide 
the  action  of  the  union  and  its  executive  committee.  The 
latter  clauses  of  section  1893  can  have  no  application  here, 
as  it  is  not  alleged  or  claimed  that  the  notice  published  in 
the  Oregonian  and  the  one  posted  in  numerous  places  were 
false. 

6.  The  more  serious  phase  of  this  case,  and  the  one  which 
deujands  special  attention,  is  the  alleged  boycott  of  plaintiff 
in  its  business,  inaugurated  for  the  purpose  of  so  handicap- 
ping it  as  to  compel  submission  to  the  rules  and  regulations 
of  tbe  union.  Every  person  has  a  right  to  require  that  he  be 
protected  in  his  property  rights.  "  The  labor  and  skill  of 
the  workman,  or  the  professional  man,  be  it  of  high  or  low 
degree,  the  plant  of  a  manufacturer,  the  equipment  of  a 
farmer,  the  investments  of  commerce,  are  all,  in  an  equal 
sense,  property.  If  men,  by  overt  acts  of  violence,  destroy 
either  they  are  guilty  of  crime":  '**''  Ray  on  Contractual 
Limitations,  409;  State  v.  Stewart,  59  Vt.  273;  59  Am.  Rep. 
710.  Sections  1748  and  1897  of  the  code  seem  especially  de- 
signed to  prevent  and  punish  acts  which  are  grossly  injurious 
to  person  or  property,  and  attempts  to  compel  others  to  do 
any  act  against  their  will.  It  seems  the  principle  that  a  com- 
bination or  conspiracy  of  two  or  more  persons  to  injure  the 
rights  of  others  is  illegal,  although  nothing  has  been  done  in 
execution  of  that  intent,  has  not  been  embodied  in  our  stat- 
utes, but  there  is  no  good  reason  why  civil  liabilities  may  not 
ensue  by  reason  of  a  conspiracy  to  commit  that  which  is  made 
unlawful  by  statute.  "Tiie  general  rule  of  the  common  law 
is  that  it  is  a  criminal  and  indictable  offense  for  two  or  more 
to  confederate  and  combine  together  by  concerted  means  to 
do  that  which  is  unlawful  or  criminal,  to  the  injury  of  the 
public,  or  portions  or  classes  of  a  community,  or  even  to  the 
right  of  an  individual":  Commonwealth  v.  Hunt,  A  Met.  121; 
38  Am.  Dec.  346.  "Combinations  against  law  or  against  in- 
dividuals are  always  dangerous  to  the  public  peace  and  to 
public  security":  Slate  \.  Burnham,\b^.'H..AQl.  "An  agree- 
ment to  effect  an  injury  or  wrong  to  another  by  two  or  more 
persons  is  constituted  an  offense,  because  the  wrong  to  be 
effected  by  a  combination  assumes  a  formidable  character. 
When  done  by  one  alone  it  is  but  a  civil  injury,  but  it  as- 
sumes a  formidable  or  aggravated  character  when  it  is  to  be 
effected  by  the  powers  of  the  combination":  Reg.  v.  ParneJI^ 
14  Coxe  C.  C.  514.     The  entire  current  of  authority  for  the 
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last  century  or  more  is  to  the  same  effect:  See  Stale  v.  Don- 
aldson, 32  N.  J.  L.  151;  90  Am.  Dec.  649;  Crump  v.  Common- 
wealth, 84  Va.  927;  10  Am.  St.  Rep.  895;  United  States  v. 
Kane,  23  Fed.  Rep.  748;  Callan  v.  Wilson,  127  U.  S.  540,  555. 
Powers,  J.,  in  State  v.  Stewart,  59  Vt.  286,  59  Am.  Rep.  710, 
says:  "A  combination  of  two  or  more  persons  to  effect  an  il- 
legal purpose,  either  by  legal  or  illegal  ''*'*  means,  whether 
such  purpose  be  illegal  at  common  law  or  by  statute,  or  to 
effect  a  legal  purpose  by  illegal  means,  whether  such  means 
be  illegal  at  common  law  or  by  statute,  is  a  common-law  con- 
spiracy." And  in  State  v.  Glidden,  55  Conn.  47,  3  Am.  St. 
Rep.  23,  an  indictment  for  conspiracy  to  violate  a  statute  very 
similar  to  section  1893  of  our  code  was  sustained  by  the  court. 
While  conspiracy  in  itself  is  not  an  indictable  offense  under 
our  law,  all  these  authorities  show  conclusively  that  such  a 
combination  for  the  purpose  of  doing  injury  to  the  public  or 
to  individuals  is  per  se  wrongful.  Civil  consequences  are  not 
changed  by  reason  of  the  fact  that  the  combination  is  not 
made  a  statutory  offense.  Recent  decisions  sustain  the  doc- 
trine that  in  a  proper  case,  where  two  or  more  persons  con- 
spire and  confederate  together  for  the  purpose  of  destroying 
or  injuring  the  business  of  another,  or  doing  violence  to  his 
property  or  property  rights,  and  it  is  clearly  made  to  appear 
that  the  injury  is  threatened  and  imminent,  and  will  become 
irreparable  to  the  suitor,  an  injunction  will  lie  to  restrain  the 
conspirators:  Brace  v.  Evans,  3  Ry.  &  Corp.  L.  J.  561;  Cogley 
on  Strikes  and  Lockouts,  342;  Emack  v.  Kane,  34  Fed.  Rep. 
47;  Sherry  v.  Perkins,  147  Mass.  212;  9  Am.  St.  Rep.  689; 
Coeur  d'  Alene  etc.  Min.  Co.  v.  Miners^  Union,  51  Fed.  Rep. 
260;  Casey  v.  Cincinnati  Typographical  Union,  45  Fed.  Rep. 
135;  Toledo  etc.  Ry.  Co.  v.  Pennsylvania  Co.,  54  Fed.  Rep.  730; 
Arthur  v.  Oakes,  63  Fed.  Rep.  327.  **«*  The  case  of  Sherry  v. 
Perkins,  147  Mass.  212,  9  Am.  St.  Rep.  689,  was  put  directly 
upon  the  ground  that  the  acts  complained  of  constituted  a 
nuisance.  The  cases  of  Brace  v.  Evans,  3  Ry.  &  Corp.  L.  J. 
561;  Emack  v.  Kane,  34  Fed.  Rep.  47;  Cceur  d'  Alene  etc.  Min. 
Co.  V.  Miners^  Union,  51  Fed.  Rep.  260,  and  Casey  v.  Cincinnati 
Typographical  Union,  45  Fed.  Rep.  135,  may  well  be  taken 
upon  the  same  ground.  The  Toledo  &  Ann  Arbor  Railway 
Company  case  went  upon  the  ground  that  circuit  courts  of  the 
United  States  have  jurisdiction  by  a  bill  in  equity  to  restrain 
violations  of  the  interstate  commerce  law  to  the  irreparable 
injury  of  the  complainant;  and  Arthur  v.  Oakes,  63  Fed.  Rep. 
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327,  that  any  illegal  combination  or  conspiracy  upon  the  part 
of  employees,  which  has  for  its  object  the  crippling  of  the  prop- 
erty in  the  hands  of  a  receiver,  and  the  embarrassment  of  the 
operation  of  railroads  under  his  management,  would  be  en- 
joined. 

The  cases  principally  relied  upon  by  plaintiff  to  sustain 
the  injunction  in  the  case  at  bar  are  Brace  v.  Evans,  3  Ry.  & 
Corp.  L.  J.  561,  and  Casey  w.  Cincinnati  Typographical  Union, 
45  Fed.  Rep.  135.  In  each  of  these  cases  the  acts  com- 
plained of  were  most  aggravated  and  virulent.  In  the 
former  case  the  plaintiffs  were  proprietors  and  managers  of 
a  steam  laundry,  with  a  large  and  lucrative  business.  Cir- 
culars were  issued  alleging  abusive  treatment  of  the  em- 
ployees by  plaintiffs,  and  asking  all  persons  to  cease  patron- 
izing them.  This  was  followed  by  several  other  circulars, 
similar  in  character,  some  of  which  had  printed  thereon  in 
large  letters,  "  Boycott  Brace  Brotl)ers."  A  sign  was  placed 
on  a  building  in  large  letters:  "  Headquarters  Brace  Brothers 
Boycott  Committee."  Men  followed  plaintiffs'  wagons  in 
buggies  having  banners  attached  to  the  harness  on  each  side 
of  the  horse  containing  "  Boycott  Brace  Brothers"  in  large 
letters.  Persons  visited  plaintiffs'  agents,  and  requested 
them  to  cease  acting  as  such,  and,  upon  their  refusing  to  do 
so,  circulars  were  distributed  denouncing  them,  and  asking 
the  public  to  boycott  them.  Men  were  *****  posted  in  front 
of  their  places  of  business,  who  distributed  circulars  in  large 
numbers,  thereby  collecting  large  and  noisy  crowds,  which 
seriously  interfered  with  the  conduct  of  their  business,  and 
required  the  protection  of  the  police.  As  a  result  the  agents 
of  plaintiffs  resigned,  and  many  of  their  customers  withdrew 
their  patronage.  In  the  latter  case  the  facts  shown  by  the 
bill  of  complaint  and  affidavits  in  support  of  the  injunction 
were  scarcely  less  reprehensible.  Casey,  the  plaintiff,  was 
the  proprietor  of  the  Covington  Daily  Commonwealth.  The 
boycott  was  directed  against  his  paper.  Notices  and  letters 
were  sent  everywhere  to  his  subscribers  and  advertisers,  re- 
questing and  demanding  that  they  should  withdraw  tlieir 
patronage  from  the  Commonwealth.  The  following  are  only 
specimen  extracts  therefrom: 

"Take  Notice. 
"  It  is  requested  of  all  who  are  friendly  to  organized  labor 
that  they  buy  nothing  from  the  following  firm:  The  Common- 
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wealth  (newspaper  and  job  office),  Covington,  Kentucky.'* 
"The  union  now  appeals  to  all  in  sympathy  with  labor  to 
use  their  influence  with  Mr.  Casey;  try  to  show  him  the  error 
of  his  way,  and,  failing  in  that,  to  withdraw  their  patronage 
from  the  'rat'  or  'scab'  Commonwealth  until  it  is  union- 
ized." "  The  union  will  consider  it  a  great  favor  for  you  to 
give  up  the  agency  of  the  Commonwealth.  If  you  do  not  do 
80  we  will  have  to  consider  you  the  enemy  of  organized  la- 
bor." "If  you  wish  to  retain  the  goodwill  of  labor,  with- 
draw your  advertising  from  the  Commonwealth,  refuse  to  sub- 
scribe for  the  sheet,  and  your  aid  in  our  behalf  will  be  highly 
appreciated."  An  article  in  the  Union  Bulletin,  the  organ 
of  the  defendant  union,  entitled  "  Boycott  the  Commonwealth,^^ 
which  was  full  of  such  expressions  as  "  The  boycott  is  still 
on,  and  will  be  until  the  proprietor  of  that  '  rat '  sheet  em- 
ploys union  men."  "  Withdraw  your  patronage  from  the 
'  scab  '  Commonwealth.^*  "  Do  not  patronize  a  merchant  who 
advertises  ***  in  the  '  rat '  Commonwealth.^'  "  If  you  see 
the  paper  in  any  place  of  business,  refuse  to  buy  goods  unless 
the  manager  immediately  stops  the  'rat'  sheet."  "  We  call 
upon  every  friend  of  organized  labor  to  get  his  printing  done 
in  tiie  union  printing  offices.  Beware  of  that  'rat'  trap  at 
Fifth  and  Scott  streets,  Covington,  Kentucky."  The  inevitable 
result  of  such  an  attack  was  to  utterly  destroy  Casey's  Com- 
monwealth, and  leave  him  without  occupation  or  property  of 
any  value. 

7.  Has  plaintiff  herein  brought  itself  within  the  purview 
of  the  doctrine  of  these  cases,  or,  in  other  words,  does  it 
show  such  threatened  and  imminent  injuries  to  its  business 
and  property  as  will  result  in  its  irreparable  detriment  and 
loss?  The  allegations  of  the  existence  of  a  conspiracy  be- 
tween the  officers  and  members  of  Multnomah  Typographical 
Union,  N©.  58,  to  compel  the  plaintiff  to  submit  to  the  dicta- 
tion of  the  union  upon  pain  of  being  boycotted  in  its  busi- 
ness must  be  taken  as  true  for  the  purposes  of  the  demurrer. 
The  first  overt  act,  as  before  stated,  was  the  entry  of  the  exec- 
utive committee  upon  the  premises  of  plaintiff  without  leave 
or  license,  and  ordering  the  union  men  to  cease  work  under 
penalty  of  being  dealt  with  according  to  the  laws  and  regu- 
lations of  the  union.  If  this  was  a  willful  aggression  upon 
plaintiff's  rights,  it  would  constitute  trespass,  for  which  an 
action  would  lie  sounding  in  damages.  It  must  also  be 
taken  as  true  that  through  the  willful  and  malicious  acts  of 
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the  conspirators  plaintiff  lost  the  city  printing  for  1893,  the 
Meier  &  Frank  Company  business,  and  will  lose  that  of 
Mason,  Ehrman  &  Co.,  all  valuable  business.  These  acta 
were  committed  within  a  space  of  about  ten  months,  and  con- 
stitute a  grievance  not  to  be  lightly  considered,  but  we  can- 
not agree  with  counsel  that  plaintiflF  is  remediless  in  a  court 
of  law.  The  direct  cause  of  the  loss  of  the  city  printing  is 
definitely  alleged,  and  ***  the  cause  of  the  loss  and  ap- 
prehended loss  of  the  business  of  the  two  firms  named  is, 
perhaps,  sufficiently,  though  argumentatively  stated.  In  ag- 
gravation of  the  incident  of  the  executive  committee  ordering 
the  men  to  cease  work  it  is  alleged  "  tliat  said  committee  and 
members  of  said  union,  further  combining  and  conspiring  to 
injure  and  force  the  plaintiff  into  their  unlawful  demands, 
circulated  the  facts  that  the  said  employees  of  the  plaintiff 
had  been  called  off,  and  ordered  by  them  to  stop  work,  and 
the  plaintiff's  office  left  without  hands."  But  it  is  not  shown 
how  these  facts  were  circulated.  For  all  that  appears  it 
might  have  been  by  the  ordinary  discussion  of  the  passing 
incidents  of  the  time.  Nor  is  it  shown  to  whom  they  were 
communicated,  whether  to  the  patrons  of  plaintiff,  or  to  other 
members  of  the  union,  or  to  any  person  or  persons  in  partic- 
ular. As  to  the  second  time  the  union  employees  quit,  the 
complaint  is  more  explicit.  The  fact  was  circulated  by  post- 
ing the  following  notice  in  numerous  places:  "  Owing  to  the 
Longshore  Printing  Company  breaking  the  rules  of  the  Mult- 
nomah Typographical  Union,  all  members  of  the  union  were 
withdrawn  March  16,  1893."  This  may  or  may  not  have  been 
detrimental  to  plaintiff's  business,  and  would  depend  some- 
what upon  the  state  of  siege  existing  at  the  time.  Referring 
to  the  notice  published  in  the  Oregonian  of  August  27  and  28, 
1892,  it  would  appear  that  this  was  ominous  of  mischief,  but 
the  incident  occurred  some  nine  months  prior  to  the  com- 
mencement of  this  suit,  and  was  not  repeated.  Neither  of 
these  notices  however,  approach  the  vicious  character  of  those 
complained  of  in  Brace  v.  Evans,  3  Ry.  &  Corp.  L.  J.  561,  and 
Casey  v.  Cincinnati  Typographical  Union,  45  Fed.  Rep.  135. 
"While  it  might  be  inferred  therefrom  that  a  boycott  was  on, 
and  that  they  were  intended  to  affect  injuriously  the  business 
of  plaintiff,  yet  they  were  not  so  direct  and  positive,  nor  **' 
so  persistently  and  wickedly  repeated  and  maintained,  when 
taken  in  connection  with  the  accompanying  incidents,  that 
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a  court  of  equity  could  say  that  the  injury  ensuing  will  be- 
come irreparable  unless  enjoined. 

8.  The  allegations  of  the  complaint  that  "  the  said  presi- 
dent and  executive  committee  have  notified  plaintiff  that  it 
had  resumed  its  work  of  destruction  with  renewed  vigor  and 
malice  against  it,  and  this  time  will  make  war  on  it  to  the 
knife,"  and  "said  president  and  committee  notified  plaintiff 
that  it  now  intended  to  resume  its  attacks  upon  it,  and  fight  it 
to  the  death,"  and  such  amplified  averments  as,  "  so  the  plain- 
tifi"  says,  that  in  pursuance  of  said  unlawful  combination  and 
conspiracy,  from  time  to  time  it  has  been  unlawfully  and 
maliciously  interfered  with  by  the  said  ofiQcers  and  members 
of  said  union  in  its  business,  and  has  been  subjected  to  con- 
tinual secret  assaults  in  influence  brought  to  bear  by  them  in 
order  to  injure  and  destroy  its  business,  and  that  its  patrons 
have  been  continually  harassed,  and  both  impliedly  and  ex- 
pressly threatened  by  them  with  boycott  if  they  continued  to 
give  business  to  the  plaintiff,  and  that  other  trade  union 
associations  have  been  enlisted  and  persuaded  by  said  union 

to  take  part  in  the  crusade  against  it The  very  nature 

of  the  attacks  made  on  plaintiff  render  it  impossible  to  trace 
them  full}',  or  to  control  them.  That  they  are  insidious,  made 
in  secret,  or  at  all  events  without  the  knowledge  or  presence 
of  the  plaintiflf  when  made,  and  few  of  the  instances  come  to 
its  knowledge  except  through  their  injurious  effects,  as  to 
which  plaintiff  in  many  cases  is  left  to  infer  the  cause.  .... 
Enougli  Instances  have  come  to  its  knowledge  in  which  the 
said  officers  and  members  of  said  union  have  been  pursuing 
their  malicious,  unlawful,  and  fraudulent  course  to  demon- 
strate that  it  has  been  kept  up  persistently,  and  has  been 
widespread  in  the  '**  community  for  nearly  all  the  time 
since  the  first  mentioned  demand  about  ten  months  ago" — 
cannot  avail  the  pleader  unless  they  are  accompanied  with 
statements  of  definite  facts  and  circumstances,  so  that  the 
court  can  arrive  at  the  same  conclusions.  Except  as  to  the 
few  instances  herein  discussed  it  does  not  appear  which  of 
plaintiff's  patrons  have  been  continually  or  at  all  harassed, 
how  they  or  any  of  them  were  threatened  with  boycott,  what 
if  any  other  trades  union  associations  have  been  enlisted  to 
take  part  in  the  crusade,  what  instances  of  secret  attack 
have  come  to  the  knowledge  of  plaintiff,  or  what  injurious 
effects  they  can  trace  directly  to  the  defendants.  The  facta 
stated  should  be  the  approximate  cause  of  plaintiff's  injuries, 
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or  of  the  apprehension  of  those  threatened  and  imniuient. 
As  was  said  by  Mitchell,  J.,  in  Bohn  Mfg.  Co.  v.  Hollis,  54 
Minn.  233,  40  Am.  St.  Rep.  319,  such  averments  and  asser- 
tions "  look  very  formidable,  but  in  law  as  well  as  mathemat- 
ics it  simplifies  things  very  much  to  reduce  them  to  their 
lowest  terms." 

9.  The  authorities  all  agree  that  a  court  of  equity  will  not 
hesitate  to  avail  itself  of  the  jxtraordinary  process  of  injunc- 
tion, when  the  circumstances  of  the  particular  case  require 
it,  in  order  to  protect  rights  of  property  agiunst  irreparable 
damage  done  by  wrongdoers.  Such  process,  however,  should 
be  issued  with  great  caution  and  circumspection.  Baldwin, 
J.,  in  Bonaparte  y.  Cdinden  etc.  R.  R.  Co.,  1  Bald.  205,  Fed. 
Cas.  1617,  says:  "There  is  no  power,  the  exercise  of  which 
is  more  delicate,  which  requires  greater  caution,  deliberation, 
and  sound  discretion,  or  is  more  dangerous  in  a  doubtful 
case,  than  the  issuing  of  an  injunction.  It  is  the  strong  arm 
of  equity,  that  never  ought  to  be  extended  unless  to  cases  of 
great  injury,  where  courts  of  law  cannot  afford  an  adequate 
or  commensurate  remedy  in  damages.  The  right  must  be 
***  clear,  the  injury  impending  or  threatened,  so  as  to  be 
averted  only  by  the  protecting  preventive  process  of  injunc- 
tion; but  that  will  not  be  awarded  in  doubtful  cases,  or  new 
ones  not  coming  within  well-established  principles,  for,  if  it 
issues  erroneously,  an  irreparable  injury  is  inflicted,  for  which 
there  can  be  no  redress,  it  being  the  act  of  the  court,  not  of 
the  party  who  prays  for  it.  It  will  be  refused  till  the  court 
is  satisfied  that  the  case  before  them  is  of  a  right  about  to  be 
destroyed,  irreparably  injured,  or  that  great  and  lasting  injury 
is  about  to  be  done  by  an  illegal  act.  In  such  a  case  the  court 
owes  it  to  its  own  suitors  and  its  own  principles  to  adminis- 
ter the  only  remedy  which  the  law  allows  to  prevent  the 
commission  of  such  act."  The  showing  of  plaintiff  is  clearly 
insufficient  to  bring  itself  within  the  rule  thus  explicitly 
stated  by  the  learned  judge.  The  plaintiff  may  have  its 
action  at  law  against  defendants  for  some  of  the  acts  com- 
plained of,  and  defendants,  or  some  of  them,  may  have  by  their 
conduct  subjected  themselves  to  a  criminal  prosecution  under 
the  statute,  and  the  plaintiff  may  have  been  much  annoyed, 
and  at  times  viciously  harassed,  by  defendants;  yet  one  thing 
is  clear,  there  is  no  such  persistent,  aggressive,  and  virulent 
boycott  now  in  progress,  nor  was  there  at  tiie  time  of  the 
commencement  of  this  suit,  as  to  justify  the  court  in  saying 
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that  plaintiffs  business  and  property  is  being,  or  is  about  to 
be,  destroyed  or  irreparably  injured.  We  do  not  say  that  an 
injunction  is  an  improper  or  unavailable  remedy  to  stay  the 
destructive  and  pernicious  ravages  of  a  boycott,  but  that  in 
this  particular  case  plaintiff  has  not  brought  itself  within  the 
rules  of  that  particular  jurisdiction  of  equity.  The  court 
below  was  right  in  sustaining  the  demurrer,  and  its  decree  in 
dismissing  the  complaint  is  affirmed. 
*  Affirmed.  

Pleading. — A  demnrrer  admits  all  facts  properly  alleged:  Bomar  v. 
Means,  37  S.  C.  520;  34  Am.  St.  Rep.  772;  but  it  does  not  admit  a  mera 
couclasioa  based  upon  another  conclusion,  and  which  does  not  amount  to 
an  allegation  of  facts:  Burlbujton  etc.  By.  Co.  v.  Dey,  82  Iowa,  312;  31  Am. 
St.  Rep.  477. 

Conspiracy  to  Control  Wages  or  Workmen. — Agreements  or  combi- 
nations are  not  unlawful  so  as  to  constitute  conspiracies  unless  they  are  for 
acts  or  omissions,  whether  as  ends  or  means,  which  would  be  unlawful  apart 
from  agreement:  Cote  v.  Mwphy,  159  Pa.  St.  420;  39  Am.  St.  Rep.  686. 
The  objects  of  labor  and  trades  unions  cannot  be  promoted  by  making  war 
upon  nonunion  laboring  men,  or  by  illegal  interference  with  their  rights 
and  privileges:  Lucke  v.  Clothing  etc.  Assembly,  77  Md.  39G;  39  Am.  St.  Rep. 
421.  The  earlier  cases  on  this  subject  are  discussed  in  the  monographic 
notes  to  Slate  v.  Stewart,  59  Am.  Rep.  721;  People  v.  Fisher,  28  Am.  Dec. 
607-512,  on  conspiracies  to  control  wages  or  workmen. 

BoycoTT — Conspiracy. — Conspiracy,  as  commonly  understood,  is  an  agree- 
ment or  combination  by  two  or  more  persons  to  do  an  unlawful  act,  or  to 
do  a  lawful  act  by  unlawful  or  criminal  means.  This  definition  would 
probably  include  few  of  the  acts  popularly  known  as  "  boycotting,"  but 
the  tendency  of  modern  decisions  seems  to  be  to  extend  this  definition,  and 
to  include  combinations  to  elfect  acts  indiflferent  in  themselves,  but  injuri- 
ous to  society,  if  carried  out  by  the  concerted  action  of  many:  Notes  to 
Smith  V.  People,  76  Am.  Dec.  785;  People  v.  Bichards,  51  Am.  Dec.  82.  As 
showing  how  the  definition  has  been  extended,  see  State  v.  Glidden,  55  Conn. 
46;  3  Am.  St.  Rep.  23;  Crump  v.  Gommomoealth,  84  Va.  927;  10  Am.  St. 
Rep.  895.  In  the  case  last  cited  it  is  said  that  the  means  by  which  it  is 
generally  sought  to  accomplish  a  boycott  are  not  only  unlawful,  but  are  in 
some  degree  criminal.  Threats,  intimidation,  etc.,  to  prevent  persons  from 
entering  into,  or  continuing  in,  the  employment  of  another  are  illegal:  Sherry 
V.  Perkins,  147  Mass.  212;  9  Am.  St.  Rep.  689. 

Injunction  —  Conspiracy  —  Boycott.  — An  injunction  will  not  issue  to 
enjoin  defendant  from  continuing  a  conspiracy  not  to  employ  complainants: 
Worthington  v.  Waring,  157  Mass.  421;  34  Am.  St.  Rep.  294.  But  an  in- 
junction will  issue  against  boycotting  which  is  accompanied  by  force,  men- 
aces, or  threats:  Murdoch  v.  Walker,  152  Pa.  St.  595;  34  Am.  St.  Rep. 
678. 
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Hartman  v.  Fiok. 

[167  Pennsylvania  State,  18.] 
Easements — Wats— Obstruction. — ^The  owner  of  land,  subject  to  a  rij^ht 
of  way,  may,  for  the  purpose  of  protecting  his  fields,  erect  across  it  a 
gate  or  other  structure  not  unreasonably  interfering  with  the  right  of 
passage. 

Trespass  for  the  removal  of  a  gate  constructed  across  a 
right  of  way.  PlaintifiF  and  defendant  are  adjoining  farm- 
owners.  Defendant  acquired  by  prescription  a  right  of  way 
for  farm  purposes  through  ten  acres  of  uninclosed  woodland 
belonging  to  plaintiff.  Prior  to  the  trial  plaintiflf  cleared 
this  land  for  cultivation,  and,  to  keep  out  stray  animals,  as 
well  as  to  keep  his  tenant's  cattle  in,  he  erected  a  swinging- 
gate  at  the  entrance  to  the  way.  Defendant  cut  down  this 
gate,  hence  this  action.  Judgment  for  plaintiflf.  Defendant 
appeals. 

C.  H.  Ruhl  and  B.  Y.  Shearer^  for  the  appellant. 

A.  B.  Rieaer,  J.  Snyder,  and  M.  H.  Schaffer,  for  the  appellee. 

*®  Per  Curiam.  This  case  was  greatly  simplified  by  what 
transpired  in  the  court  below  at  the  conclusion  of  the  trial. 
The  plaintiflf  conceded  the  defendant's  right  of  way  over  his 
land,  and  the  defendant  conceded  in  eflFect  that  the  gate 
erected  by  the  plaintiflf  across  the  right  of  way  for  the  pro- 
tection of  his  fields  was  not  an  unreasonable  obstruction  to 
or  interfence  with  the  right  of  passage.  This  left  no  ques- 
tion undisposed  of  except  that  of  the  legal  right  of  the  owner 
of  the  land  to  protect  his  fieMs  by  such  a  gate  or  other  struc- 
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ture  as  should  not  unreasonably  interfere  with  the  use  of  tha 
way.  The  easement  was  only  for  passage.  The  land  re- 
mained the  property  of  the  plaintiff,  and  he  had  a  right  to 
use  it  for  any  purpose  that  did  not  interfere  with  the  ease- 
ment. To  do  this  it  might  be  necessary,  under  some  circum- 
stances, to  inclose  the  way  with  the  field  over  which  it  passes, 
and,  if  this  is  done  with  a  reasonable  regard  to  the  conven- 
ience of  the  owner  of  the  easement,  it  affords  him  no  just 
ground  of  complaint.  The  tendency  of  our  legislation  is  in 
this  direction,  and  such  is  also  the  fair  effect  of  Connery  v. 
Brooke,  73  Pa.  St.  80. 

The  learned  judge  reached  a  correct  conclusion  and  the 
judgment  is  aifirmed.  

Private  Wats— Obstruction  by  Owner  of  Fee. — Where  a  right  of 
way  is  granted  without  metes  or  bounds  or  description  defining  its  width 
the  owner  of  the  fee  may  contract  the  width  of  the  way  or  obstruct  it  in  any 
manner,  so  long  as  he  does  not  interfere  with  its  necessary  and  reasonable 
use  for  the  purposes  for  which  it  was  granted:  Frank  v.  Benesch,  74  Md. 
58;  28  Am.  St.  Rep.  237,  and  note;  Grafton  v.  Moir,  130  N.  Y.  465;  27 
Am.  St.  Bep.  533,  and  note. 


Pennsylvania  Railroad  v.  Montgomery  County 
Passenger    Railway. 

[167  Pennsylvania  State,  62.] 

Highways  —  Additional  Servitudes. — Electric  Railways  traversing 
country  highways  without  legislative  consent,  and  connecting  widely 
separated  cities  and  towns,  impose  additional  servitudes  on  the  prop* 
erty  fronting  on  the  highways  so  occupied. 

Highways— Additional  Servitudes. — The  Consent  of  Township  Au- 
thorities justifies  an  entry  upon  a  country  highway  so  far  as  the  pub- 
lic is  concerned,  but  such  authorities  have  no  power  to  bind  private 
property  or  subject  it  to  a  servitude  for  the  benefit  of  any  person  or 
corporation  other  than  the  township  and  the  public  it  represents.  The 
carriage  of  passengers  through  the  township  from  one  city  or  borough 
to  another  by  rail  is  in  no  sense  a  township  purpose. 

Highways — Street  Railways — Additional  Servitude. — If  township  au- 
thorities give  their  consent  to  a  railway  company  to  occupy  the  country 
highways  with  a  street  railway  they  act  as  the  representatives  of  those 
who  build  and  use  such  railway,  and  not  as  the  representatives  of  the 
owners  of  the  private  property  along  the  highways  thus  occupied. 
The  company  can  only  protect  itself  in  the  use  of  such  highways  by 
contract  with  every  property  owner  along  roads  occupied  by  it. 

Highways — Ocoupation  by  Street  Railway — Consent  of  Authorities. 
Township  authorities  should  act  in  their  official  capacity  at  a  meeting 
apoD  any  application  made  for  leave  to  occupy  township  highways  with 
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a  street  railway,  and  their  conseat,  as  well  as  the  terms  upon  which  it 
was  granted,  must  appear  in  the  record  of  the  meeting  to  be  valid. 

Highways — Occupation  by  Street  Railway— Estoppel. — If  a  street 
railway  has  been  constructed  and  operated  at  great  expense  over  coun- 
try highways  without  the  legal  consent  of  either  the  township  officera 
or  abutting  owners,  but  without  objection  from  thein,  they  are  estopped 
from  demanding  that  the  railway  be  torn  up,  or  its  operation  enjoined. 

Street  Railroads — Consent  of  Authorities  Necessary  to  Construc- 
tion.— A  street  railway  company,  not  possessing  the  power  of  eminent 
domain,  cannot  build  under  its  charter  alone,  but  must  have  the  con- 
sent of  the  proper  municipal  or  local  authorities,  and,  if  the  proposed 
line  passes  through  a  city,  borough,  or  townsliip  intermediate  the  ter- 
mini, and  such  city,  borough,  or  township  refuses  permission,  the  power 
to  build  the  road  described  in  the  charter  cannot  be  exercised. 

Bill  in  Equity  for  an  injunction  to  restrain  the  construc- 
tion of  a  street  railway  on  a  country  highway.  Judgment 
dismissing  the  bill.     Plaintifif  appealed. 

Charles  H.  Stinson,  D.  W.  Sellers,  C.  Henry  Stinson,,  and 
W.  F.  Solly,  for  the  appellant. 

N.  H.  Larzelere,  J.  0.  Johnson,  and  J.  B.  Holland^  for  the 
appellee. 

*®  Williams,  J.  Our  system  of  street  passenger  railways 
had  its  origin  in  the  days  of  special  legislation.  Each  com- 
pany then  had  its  own  act  of  incorporation  in  which  its  route 
was  described  and  its  powers  defined.  These  companies 
were  confined  to  the  cities  and  large  towns  of  the  state,  and 
their  cars  were  moved  by  horse-power,  and  were  a  substi- 
tute for  the  omnibus  and  other  vehicles  devoted  to  the  car- 
riage of  passengers  which  had  been  previously  in  common 
use.  After  the  adoption  of  the  new  constitution  the  prac- 
tice of  separate  legislation  for  each  company  became  im- 
practicable, and  in  1878  a  general  law  was  passed  providing 
for  the  organization  of  street  railway  companies  for  the  pur- 
pose of  "  constructing,  maintaining,  and  operating  a  street 
railway  for  public  use  in  the  conveyance  of  passengers."^ 
No  power  of  eminent  domain  was  conferred  on  these  com- 
panies, **  but  the  several  provisions  of  the  act  show  that 
such  railways  were  to  be  constructed  upon  the  streets,  con- 
forming to  the  grade  of  the  streets,  and  subject  to  the  regula- 
tion of  the  municipal  authorities.  The  act  of  1876  gave  to 
street  railway  companies  in  cities  of  the  first  class  the  right 
to  "  use  other  than  animal  power"  in  the  movement  of  their 
cars.  The  act  of  May,  1878,  conferred  the  like  right  upon 
street  railway  companies  in  cities  of  the  second  and  third 
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•classes.  The  general  law  further  provided  that  any  company 
organized  under  its  provisions  should  maintain  an  oflSce  for 
the  transaction  of  its  business  '*  in  the  city'^  where  its  railway 
was  located.  All  these  provisions  show  that  the  street  rail- 
ways contemplated  by  the  general  act  of  1878  were  intended 
for  the  accommodation  of  the  crowded  streets  of  cities,  and  for 
no  other  purpose.  The  present  general  law  relating  to  these 
corporations  was  passed  in  1889.  It  was  intended  to  bring 
together  the  valuable  provisions  of  several  acts  of  assembly 
into  one  comprehensive  statute,  and  to  make  some  changes 
that  experience  had  shown  to  be  desirable.  It  authorized 
the  incorporation  of  five  or  more  persons  for  the  purpose  of 
"  constructing,  maintaining,  and  operating  a  street  railway 
•on  any  street  or  highway  upon  which  no  track  is  laid  or  au- 
thorized to  be  laid  "  under  existing  charters,  with  tlie  privilege 
•of  occupying  "  any  street "  by  any  power.other  than  by  loco- 
motive. It  required  the  route  to  be  set  out  in  the  application 
for  incorporation,  stating  the  streets  and  highways  upon 
which  it  was  to  be  built,  and  showing  "  the  circuit  of  the 
route,  the  amount  of  the  capital  stock  of  the  company,"  and 
other  particulars.  It  required  all  companies  incorporated 
■under  its  provisions  to  maintain  an  office  where  the  railroad 
■was  located.  Section  15  provided  that  "  no  street  passenger 
railway  shall  be  constructed  by  any  company  incorporated 
under  this  act  within  the  limits  of  any  city,  borough,  or  town- 
ships without  the  consent  of  the  local  authorities  thereof,  nor 
ehall  any  street  passenger  railway  be  incorporated  hereunder 
which  shall  not  have  a  continuous  route  from  the  begiiming 
to  the  end,  forming  a  complete  circuit  with  its  own  track, 
•excepting  the  five  hundred  feet  to  be  used  under  section 
fourteen  hereof." 

From  these  provisions  we  think  it  is  apparent  that  the 
attempt  now  being  made  to  convert  these  city  conveniences 
'*  into  long  lines  of  transportation  connecting  widely  sepa- 
rated cities  and  towns  by  electric  railways  traversing  country 
Toads  was  not  anticipated  or  provided  for  by  the  legislature. 
The  failure  to  confer  upon  these  companies  the  power  of  emi- 
nent domain  would,  if  it  stood  alone,  be  sufficient  to  justify 
this  conclusion.  The  land  taken  for  streets  in  cities  and 
boroughs  is  in  the  exclusive  possession  of  the  municipality, 
•which  may  use  the  footway  as  well  as  the  cartway  for  any 
urban  servitude  without  further  compensation  to  the  lot- 
owners:  Provost  V.  New  Chester   Water  Co.,  162  Pa.  St.  275; 
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Reading  v.  Davis^  153  Pa.  St.  360;  McDevitt  v.  People's  Nat, 
Oaa  Co.,  160  Pa.  St.  367.  Nor  does  the  construction  of  a 
street  passenger  railway  upon  the  surface  of  the  street  impose 
any  additional  servitude  upon  the  property  fronting  on  the 
street  so  occupied:  Eafferty  v.  Central  Traction  Co.,  147  Pa. 
St.  679;  30  Am.  St.  Rep.  763.  But  the  easement  acquired 
by  the  public  by  proceedings  under  the  road  laws  is  an  ease- 
ment for  passage  only.  The  owner  is  entitled  to  the  posses- 
sion of  his  land  for  all  other  purposes.  We  held  therefore  in 
Sterling's  Appeal,  111  Pa.  St.  35,  56  Am.  Rep.  246,  that  the 
occupancy  of  a  country  road  by  a  pipe  line  imposed  an  addi- 
tional servitude  upon  the  farm-owner;  while  in  McDevitt  v. 
People's  Nat.  Gas  Co.,  160  Pa.  St.  367,  we  held  that  a  pipe 
line,  laid  within  the  limits  of  the  street  by  authority  of  the 
city  did  not  impose  any  additional  servitude  on  the  lotowner. 
The  reason  for  the  distinction  is  fully  stated  in  the  opinion 
in  the  latter  case.  The  same  distinction  exists,  and  for  the 
same  reasons,  between  urban  and  suburban  property  as  to  the 
right  of  corporations  to  occupy  a  highway  for  a  street  passen- 
ger railway.  This,  as  will  be  seen  by  the  cases  cited  above, 
is  an  urban  servitude  to  which  suburban  property  has  not 
been  subjected  by  law  up  to  this  time.  The  consent  of  town- 
ship authorities  justifies  an  entry  upon  the  public  road  so  far 
as  the  public  is  concerned,  but  the  supervisors  of  the  town- 
ships have  no  power  to  bind  private  property  or  subject  it  to 
a  servitude  for  the  benefit  of  any  person  or  corporation  other 
than  the  tow  ship  and  the  public  it  represents.  The  carriage 
of  passengers  through  the  township  on  their  journey  from  one 
city  or  borough  to  another  by  rail  is  in  no  sense  a  township 
purpose;  and  whether  these  passengers  make  their  journey 
in  cars  drawn  by  a  locomotive  over  a  steam  railroad  or  in 
those  propelled  by  **  electricity  over  tracks  laid  upon  the 
highways  is  immaterial  both  to  taxpayers  and  to  landowners 
along  the  route  traveled  except  as  to  the  adoption  of  one  or 
the  other  of  these  modes  of  transportation  may  affect  the 
township  roads  or  the  private  property  of  citizens.  When  the 
supervisors  give  their  consent  to  the  occupation  of  the  town- 
ship roads  by  a  street  railway  they  speak  as  the  representa- 
tives of  those  who  build,  and  those  who  use  the  roads,  but 
not  as  the  representatives  of  the  private  property  over  which 
the  roads  pass.  The  street  railway  companies  cannot  reach 
the  property  owners  either  through  "the  local  authorities'' 
or  by  right  of  eminent  domain,  as  the  law  now  stands;  and 
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it  is  not  easy  to  see  how  such  a  company  can  protect  itself 
in  the  use  of  country  roads  except  by  contract  with  every 
owner  of  property  along  the  roads  they  wish  to  occupy. 

The  trouble  is  that  the  supposed  needs  of  the  country  have 
outgrown  its  legislation,  and  an  effort  is  now  being  made  to 
adapt  street  railways  to  purposes  for  which  they  were  never 
intended,  and  for  which  the  existing  legislation  relating  to 
them  was  not  framed. 

Cities  and  boroughs  possess  the  necessary  power  over  their 
streets  to  enable  them  to  authorize  their  use  by  a  street  rail- 
way. Townships  do  not  possess  municipal  powers,  and  under 
existing  laws  their  control  over  the  public  roads  is  limited. 
But  in  this  connection  another  interesting  question  suggests 
itself.  How  is  the  assent  of  "  the  local  authorities"  to  be 
obtained  in  any  given  case,  and  what  is  the  proper  evidence 
that  it  has  been  given?  The  township  books  in  the  custody 
of  the  town  clerk  are  the  records  of  the  township,  and  should 
afford  evidence  of  the  action  taken  by  the  supervisors  in  all 
matters  of  public  importance.  A  paper  in  the  pocket  of  a 
contractor  or  of  some  oflBcer  of  a  corporation  is  not  the  proper 
evidence  of  action  by  the  township,  or  the  school  district. 
The  action  needed  is  not  that  of  the  individuals  who  compose 
the  board  but  of  the  oflicial  body.  Thus  it  was  held  that  a 
contract  signed  by  the  members  of  the  school  board  sepa- 
rately did  not  bind  the  district.  The  best  evidence  of  their 
official  action  was  their  minutes  kept  by  the  secretary:  Wachob 
V.  Bingham  School  Dist.,  8  Phila.  568.  For  the  same  reason 
a  contract  signed  by  the  president  and  secretary  was  held  to 
be  invalid.  '*  It  had  not  been  acted  upon  by  the  board  when 
in  session:  School  District  v.  Padden,  89  Pa.  St.  395.  One 
supervisor  may  bind  the  township  by  an  act  that  is  ministe- 
rial in  its  character:  Dull  v.  Ridgway,  9  Pa.  St.  272;  Pottsville 
V.  Norwegian  Tp.,  14  Pa.  St.  543.  Not  so,  however,  when  the 
act  is  one  that  requires  deliberation  and  the  exercise  of  judg- 
ment: Cooper  v.  Lampeter  Tp.,  8  Watts,  125;  Union  Tp.  v. 
Gibhoney,  94  Pa.  St.  534;  Somerset  Tp.  v.  Parson,  105  Pa.  St. 
360.  In  such  cases  the  supervisors  must  be  together,  and 
their  action  must  be  taken  in  their  official  character,  and 
should  appear  upon  the  township  book  kept  by  the  town 
clerk.  If  not  so  taken  it  does  not  bind  the  township,  and 
has  no  validity  whatever.  The  supervisors  should  consider 
and  deliberate  upon  any  application  made  to  them  for  leave 
to  occupy  any  of  the  township  roads  with  a  street  railway. 
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If  they  decide  to  grant  the  application  upon  certain  terms 
and  conditions  as  to  the  manner  and  extent  of  the  occupancy 
permitted  and  the  extent  of  repairs  to  be  required  these 
terms  should  appear  in  the  record  of  the  meeting  as  well  aa 
the  consent;  and  a  contract  that  does  not  rest  on  such  offi- 
cial action,  properly  taken  by  the  proper  officers,  is  utterly 
worthless. 

But  we  know  as  matter  of  current  history  that  street  rail- 
ways have  been  projected,  and  actually  constructed,  and  are 
now  in  operation  over  country  roads,  where  no  legal  consent 
has  been  obtained,  and  where  no  attention  has  been  paid  to 
the  rights  of  property  holders.  Such  railways  cannot  now  be 
torn  up  or  enjoined  either  by  the  township  officers  or  at  the 
instance  of  landowners  along  their  routes.  Where  such  en- 
terprises have  been  allowed  to  proceed  and  the  expenditure 
of  large  sums  of  money  has  been  permitted  it  would  be  inequi- 
table to  correct,  at  this  time,  what  was  a  mutual  mistake  un- 
der the  influence  of  which  these  enterprises  have  been  pushed 
to  completion;  but  it  would  seem  desirable  that  such  charters 
should  not  be  granted  in  future  until  the  legislature  has  made 
such  provision  for  the  assessment  of  damages  to  property  as 
shall  protect  the  owners  from  the  additional  servitude  wliicli 
the  construction  of  electric  railways  does  certainly  impose 
upon  all  adjoining  owners  outside  of  municipal  boundaries. 

At  present  an  action  at  law  is  the  only  remedy  within  the 
reach  of  an  injured  person  who  has  suflfered  a  railway  to  be 
"  built  across  his  land  without  objection;  but  equity  will 
interpose  to  protect  him  if  he  comes  in  proper  time,  by  en- 
joining the  construction  until  his  damages  have  been  paid 
or  secured  to  his  satisfaction. 

The  only  remaining  question  raised  in  this  case  is  over  the 
right  of  a  street  railway  to  build  any  part  of  its  line  before  it 
has  the  right  to  complete  it.  A  steam  railroad  may  enter 
upon  any  part  of  its  line  and  commence  building  subject 
only  to  its  duty  to  complete  the  line  in  accordance  with  its 
charter.  The  reason  of  this  is  that  it  is  clothed  with  the 
power  of  eminent  domain,  and  may  enter  and  appropriate 
land  regardless  of  the  will  of  the  owner.  A  street  railway 
company,  as  we  have  seen,  does  not  possess  the  power  of 
eminent  domain.  It  cannot  build  under  its  charter  alone. 
It  must  have  tiie  consent  of  the  proper  municipal  or  local 
authorities  or  it  cannot  move.  If  the  proposed  line  passes 
through  a  city,  borough,  or  township  intermediate  the  termini, 
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and  that  city,  borough,  or  township,  refuses  its  permission, 
the  power  to  build  the  road  described  in  the  application  and 
charter  cannot  be  exercised.  It  must  be  possible  for  the 
company  to  complete  its  line  before  it  has  a  right  as  against 
any  city,  borough,  or  township,  into  which  its  line  extends,  to 
begin  work.  It  is  not  possible  for  such  company  to  com- 
plete its  line  without  the  consent  of  the  local  authorities  of 
the  districts  through  which  it  passes;  and  where  this  is  re- 
fused in  one  or  more  of  the  municipal  or  quasi  municipal 
divisions  through  which  its  line  runs,  the  building  of  its  pro- 
posed road  under  its  charter  is  an  impossibility.  Let  us  sup- 
pose, for  purposes  of  illustration,  a  charter  to  authorize  the 
construction  of  a  street  railway  from  A,  through  certain  roads 
in  B,  C,  and  D,  to  the  city  of  E;  and  that  consent  has  been 
obtained  from  the  local  authorities  of  A,  of  C,  and  of  E,  but 
refused  by  the  local  autliorities  of  B  and  D.  The  proposed 
line  is  thereby  cut  up  into  three  wholly  unconnected  pieces. 
It  is  very  clear  that,  under  a  charter  authorizing  the  building 
of  a  line  of  road  from  A  to  E,  the  company  could  not  law- 
fully build  three  distinct  local  roads,  viz.,  one  in  A,  another 
in  C,  and  the  third  in  E.  The  consent  given  by  A  to  the  con- 
struction of  the  line  of  road  authorized  by  the  charter  would 
not  estop  the  local  autborities  from  objecting  to  the  construc- 
tion of  a  local  road  within  its  own  limits.  When  confronted 
with  its  own  ''*  consent  A  could  well  reply  "the  road  to  which 
consent  was  given  is  not  the  road  you  are  now  building,  for 
the  building  of  that  road  has  become  impossible  by  the  ac- 
tion of  the  authorities  of  B  and  D." 

The  learned  judge  of  the  court  below  said  in  the  conclusion 
of  his  opinion,  "  corporations  of  this  character  are  multiplying 
rapidly  and  we  may  assume  they  are  demanded  by  the  pub- 
lic." This  is  a  strong  reason  for  meeting  the  questions  in- 
volved in  this  case  squarely,  that  the  legislation  needed  to 
protect  property  owners  against  this  class  of  corporations  may 
be  had  at  the  same  time  that  the  powers  necessary  to  convert 
what  was  intended  as  an  urban  convenience  into  a  general 
mode  of  transportation  are  considered  and  conferred  by  the 
lawmakers. 

In  this  case  the  defendant's  line  of  so-called  street  railway 
extends  through  two  boroughs,  two  townships,  and  over  one 
county  bridge  over  the  Schuylkill  river.  The  line  and  circuit 
of  its  road  over  the  several  highways  to  be  occupied  is  fully 
set  forth  in  its  charter. 
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The  consent  of  the  local  authorities  of  West  Conshohocken 
borough  and  of  White  Marsh  township  were  refused,  that  of 
Upper  Merion  township  was  given,  that  of  the  borough  of 
Conshohocken  was  given  and  has  since  been  withdrawn. 
Under  such  circumstances  the  building  of  the  line  of  street 
railway  described  in  and  authorized  by  the  charter  is  impos- 
sible, and  the  company  has  no  right  to  proceed.  The  con- 
clusions of  the  learned  master  were  correctly  drawn  and  the 
decree  recommended  by  him  should  have  been  made. 

The  decree  appealed  from  is  now  reversed  and  the  record 
remitted  with  direction  to  the  court  below  to  make  the  decree 
recommended  by  the  master  awarding  the  injunction  prayed 
for.     The  costs  of  this  appeal  to  be  paid  by  the  appellee. 


Highways — Streets  Railways  is — Whether  Additional  Servitddr. 
If  the  legislature  authorizes  the  constructioa  and  use  of  an  electric  rail- 
way on  a  public  highway,  this  is  not  an  additional  servitude  for  which  an 
owner  of  property  abutting  on  such  highway  is  entitled  to  compensation: 
Oreen  v.  CUy  etc  Ry.  Co.,  78  Md,  294;  44  Am.  St.  Rep,  288,  and  note,  with 
the  cases  collected. 

Municipal  Corporations — Power  to  Authorize  Railways  in  Streets. 
A  city,  although  it  owns  the  fee  to  its  streets,  may  not  authorize  a  steam 
railroad  company  to  maintain  its  tracks  in  them  without  compensation  to 
abutting  owners  specially  injured  thereby:  Burlington  etc.  R.  R.  Co.  v.  Rein- 
hackle,  15  Neb.  279;  48  Am.  Rep.  342,  and  note;  Stanley  v.  CUy  of  Daven- 
port, 64  Iowa,  463;  37  Am.  Rep.  216,  and  extended  note.  Where  the 
owners  of  land  in  a  city  have  dedicated  streets  for  public  use,  retaining  the 
fee  of  the  soil,  the  municipal  authorities,  in  the  absence  of  express  legisla- 
tive authority,  cannot  authorize  the  use  of  such  streets  by  a  steam  railway 
company:  Peny  v.  New  Orleans  etc.  R.  R.  Co.,  55  Ala.  413;  28  Am.  Rep. 
740,  and  note.  See,  also,  Indianapolis  etc.  R.  R.  Co.  v.  Hartley,  67  111.  439; 
16  Am.  Rep.  624,  and  note. 
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[1()7  Penksylvania  State,  166.) 

Carriers — Cars  from  Other  Lines — Question  for  Jury. — A  railroad 
company  owes  the  same  duty  of  inspection  of  cars  received  from  an- 
other road  and  run  over  its  own  lines  as  in  respect  to  its  own  cars. 
Whether  it  has  been  guilty  of  negligence  in  this  respect,  causing  delay, 
and  whether  such  delay  resulted  in  the  loss  complained  of,  is  a  question 
for  the  jury,  if  the  evidence  is  conflicting. 

Carriers— Negligence. — Bill  of  Lading  Limiting  Damages  for  loss  to 
the  value  of  the  goods  at  the  time  and  place  of  shipment  is  invalid 
and  unavailing  as  against  loss  caused  by  the  negligence  of  the  carrier. 
In  such  case  the  measure  of  damages  for  the  loss  is  the  value  of  the 
goods  at  the  point  of  destination,  if  accepted  by  the  carrier  for  trans- 
portation on  a  through  bill  of  lading  and  freight  rate  over  a  connecting 
line  to  the  point  of  destiuatioa. 
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G.  B.  Gordon  and  W.  Scott,  for  the  appellant. 
W.  Yost,  for  the  appellee. 

^'^  Dean,  J.  Ruppel,  the  plaintiff,  by  wire,  had  consigned 
to  him  at  Pittsburg,  from  New  Orleans,  a  carload  of  pota- 
toes; they  were  shipped  June  4th  and  reached  Pittsburg 
June  10,  1892,  being  about  six  days  on  the  way.  Before  the 
car  arrived  plaintifif  *'"'  had  ordered  its  transfer  to  defend- 
ant's road  for  shipment  to  Buffalo,  and,  when  it  came  into  the 
yard,  he,  in  company  with  two  others,  examined  the  potatoes, 
which  were  packed  in  barrels,  and  pronounced  them  in  good 
condition.  The  same  day  the  car  was  transferred  to  defend- 
ant's road  and  he,  the  next  morning,  took  from  defendant  a 
bill  of  lading  for  shipment  to  Buffalo;  the  bill  stated  quan- 
tity, one  hundred  and  sixty-four  barrels  potatoes;  advance 
freight  charge,  one  hundred  and  seventeen  dollars  and  sixty- 
seven  cents.  It  also  contained  this  stipulation:  "The 
amount  of  any  loss  or  damage  ....  shall  be  computed  at 
the  value  of  the  property  at  the  place  and  time  of  ship- 
ment under  this  bill  of  lading,  unless  a  lower  value  has 
been  agreed  upon."  On  the  evening  of  the  same  day,  the 
11th,  the  car  was  made  part  of  a  train  which  was  started 
for  Buffalo.  About  thirty  miles  out  of  Pittsburg  it  was  dis- 
covered to  have  a  hot  box;  in  consequence  it  was  side- 
tracked at  Kittanning,  forty-two  miles  from  Pitt^burg,  for 
repairs;  this  was  about  midnight  of  Saturday,  the  11th.  The 
car  remained  at  Kittanning  without  repairs  until  Monday 
morning,  the  13th,  when  it  was  run  to  East  Brady,  twenty- 
three  miles  toward  its  destination,  where  an  examination 
showed  the  brass  of  a  journal  to  be  broken;  this  was  re- 
placed in  about  thirty  minutes.  On  Monday,  in  the  evening, 
the  car  was  again  coupled  to  a  train  on  its  way  to  destina- 
tion, and  arrived  at  Oil  City  early  on  the  next  morning, 
Tuesday,  the  14th.  Here  it  had  to  be  transferred  to  a  con- 
necting line,  the  Western  New  York  &  Pennsylvania,  to 
reach  destination.  The  inspectors  of  this  road  refused  to  re- 
ceive it  unless  repaired;  it  was  again  delayed  until  repaired; 
in  the  afternoon  of  the  same  day  it  was  again  started  for 
Buffalo,  where  it  was  delivered  to  Ruppel's  agent  Thursday 
morning,  June  16th.  Many  of  the  potatoes  were  then  found 
to  be  decayed  and  wholly  worthless,  and  the  remainder  con- 
Biderably  damnged. 

The  plaintifif  brought  suit  for  damages,  averring  negligence 
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of  defendant,  in  not,  under  the  circumstances,  moving  the 
car  with  reasonable  dispatch  to  destination.  Tlie  court  sub- 
mitted the  question  of  negligence  to  the  jury,  who  found  for 
plaintiff,  and  defendant  appeals.  There  are  seven  assign- 
ments of  error,  which,  in  substance,  embrace  three  questions: 
1.  Was  there  such  evidence  of  negligence  as  warranted  the 
court  in  submitting  that  question  to  the  jury?  2.  If  so,  was 
there  sufficient  evidence  that  this  negligence  caused  the 
damage  complained  of?  *'*  3.  Was  the  measure  of  dam- 
age adopted  by  the  court  under  this  contract  correct? 

This  written  contract  only  expresses  what  the  law  implies 
on  the  part  of  the  common  carrier,  namely,  that  goods  which 
it  accepts  shall  be  transported  with  reasonable  dispatch 
toward  destination.  Whether  the  contract  has  been  kept 
is  a  question  of  fact.  If  there  be  contradictory  evidence,  or 
if  the  facts  warrant  opposite  inferences,  the  case  must  go  to 
the  jury.  Here  it  was  undisputed  that  in  the  usual  course 
of  transportation  this  car  ought  to  have  reached  Buffalo  on 
Monday;  other  cars  which  started  with  it  on  the  same  train 
did  arrive  at  that  place  on  Monday;  this  car  was  delivered 
on  Thursday,  three  days  later;  in  about  the  same  time  from 
Pittsburg  to  Buffalo  as  from  New  Orleans  to  Pittsburg.  It 
was  not  an  unwarranted  assumption  on  part  of  plaintiff  that 
reasonable  dispatch  was  the  ordinary  and  usual  time  taken 
for  the  movement  of  such  freight  between  those  points.  Ap- 
pellant's counsel  argues,  in  pressing  his  assignment,  that 
there  was  not  sufficient  evidence  of  negligence;  in  his  view 
there  is,  perhaps,  no  more  accurate  statement  of  what  is  rea- 
sonable dispatch  than  that  of  Pollock,  C.  B..  in  Briddon  v. 
Great  Northern  Ry.  Co.y  28  L.  J.  Ex.,  N.  S.,  51:  "The  con- 
tract was  to  carry  the  cattle  to  Nottingham  without  delay, 
and  in  a  reasonable  time,  under  ordinary  circumstances." 
Here  it  is  argued,  under  ordinary  circumstances  the  car 
would  have  been  delivered  on  Monday,  but  because  of  tlie 
happening  of  a  circumstance  which  could  not  be  provided 
against,  for  it  could  not  be  foreseen — a  hot  box — it  was  not 
delivered  until  Thursday.  There  was  evidence  that  usu- 
ally no  degree  of  care  in  inspection  or  operation  can  guard 
against  this  obstruction  to  speedy  transportation;  that  a  car 
in  apparently  good  condition  as  to  journals  and  axles,  and 
properly  lubricated,  will  at  times  have  a  hot  box.  And  in 
80  far  as  the  delay  was  necessary  because  of  a  hot  box,  which 
could  not  with  ordinary  care  have  been  provided  against,  the 
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dispatch  was  reasonable.  But  then  plaintiff  replies  to  this, 
appellant  accepted  this  car  at  Pittsburg,  after  it  had  made  the 
trip  from  New  Orleans,  without  inspection.  The  car  inspector 
of  defendant  at  East  Brady,  where  it  was  repaired,  testified 
the  brass  of  the  journal  was  broken,  and  that  he  thought  the 
brass  in  the  first  place  had  not  fitted  the  journal;  that  it  was 
not  the  proper  pattern.  The  car-repairman  for  defendant  at 
Oil  City  *''*  where  this  car  had  been  rejected  b}'  the  con- 
necting road,  testified  it  had  also  had  a  broken  center  plate 
and  bolt,  and  damaged  timbers.  With  a  broken  brass  and 
the  other  injuries,  at  this  distance  from  Pittsburg,  after  a 
journey  of  more  than  one  thousand  miles  to  Pittsburg,  and 
no  proof  of  inspection  there,  the  appellee  argued  that  it  was 
out  of  repair  and  defective  before  leaving  Pittsburg;  that  or- 
dinary care  required  inspection  and  repair  at  that  point,  or  a 
transfer  of  the  potatoes  to  another  car.  It  is  settled  "  a  rail- 
road company  is  bound  to  provide  cars  reasonably  fit  for  the 
conveyance  of  the  goods  it  undertakes  to  carry,  and  that  the 
carrier  owes  the  same  duty  of  inspection  of  cars  received 
from  another  road  and  run  over  its  own  lines  as  in  respect 
to  its  own  cars":  Wood  on  Railroads,  sec.  430;  Patterson's 
Railway  Accident  Law,  238.  To  the  same  effect  are  all  the 
authorities  in  this  country  and  England.  Whether  the  cause 
of  this  hot  box  existed,  and  by  reasonable  inspection  could 
have  been  detected  in  Pittsburg,  was  a  question  for  the  jury 
on  the  evidence.  The  court  could  not  weigh  it  to  determine 
the  truth.  Clear  and  full  instructions  were  given  on  this 
point,  and  we  see  no  error  in  the  submission. 

As  to  whether  the  delay  resulted  in  the  loss,  the  evidence 
on  that  point,  though  not  clear,  is  not  purely  conjectural. 
No  less  than  three  witnesses,  of  experience  in  shipping  and 
dealing  in  potatoes,  testify  in  substance,  that  the  condition 
of  these  when  the  car  was  opened  at  Buffalo,  indicated  that 
decay  had  commenced  within  two  or  three  days.  If  the  loss 
resulted  from  not  being  taken  out  of  the  car  two  or  three 
days  sooner,  and  these  two  or  three  days  were  beyond  that 
reasonable  time  which  under  the  circumstances  the  law 
allowed  the  carrier,  the  defendant  was  answerable  for  the 
loss.  This  question  was  also  properly  submitted  to  the  jury 
on  the  evidence. 

How  is  the  loss  to  be  measured?  The  contract  stipulates 
that  the  market  price  of  the  potatoes  at  Pittsburg  at  date  of 
shipment  is  to  be  the  measure  of  damages.     If  the  loss  be 
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not  attributable  to  the  negligence  of  the  carrier,  then  this  con- 
dition of  the  contract  is  binding  on  the  consignor.  There  is 
no  rule  of  public  policy  which  forbids  it.  But  the  verdict  of 
the  jury  has  determined  as  a  fact  that  the  loss  was  occasioned 
by  the  negligence  of  defendant.  The  carrier  cannot  by  con- 
tract in  this  state  limit  his  liability  in  case  of  negligence. 
The  law  '*•  on  this  subject  is  so  clearly  stated  by  our  brother 
Williams,  and  so  amply  vindicated  by  a  citation  of  authori- 
ties, both  of  this  country  and  in  England,  in  the  late  case  of 
Willoclc  V.  Pennsylvania  R.  R  Co.,  166  Pa.  St.  184,  45  Am. 
St.  Rep.  674,  that  repetition  is  unnecessary.  And  the  general 
principle  announced  in  that  case  is  conceded  by  counsel  for 
appellant,  but  it  is  argued  it  has  no  application  here;  this 
stipulation,  it  is  urged,  is  not  to  relieve  the  carrier  from  any 
liability  for  negligence,  but  was  adopted  to  avoid  the  uncer- 
tainty which  would  otherwise  be  incident  to  proper  proof  of 
loss.  If  this  were  the  object  of  the  stipulation,  there  is  no 
public  policy  which  would  avoid  it.  The  trouble  with  this 
view,  however,  is  that  the  condition  is  palpably  a  limitation 
of  or  reduction  on  the  loss  of  the  shipper.  The  sole  induce- 
ment to  shipment  of  marketable  commodities  is  the  higher 
price  at  point  of  destination.  This  alone  creates  and  stimu- 
lates  international,  interstate,  and  domestic  trade.  Railroads 
and  all  other  common  carriers  would  have  but  lean  incomes 
if  this  were  not  so.  The  plain  effect  of  it  is,  not  alone  the 
avoidance  of  inconvenience  and  uncertainty  in  the  demand, 
but  a  restriction  in  the  amount  of  it,  a  reduction  in  the  real 
loss.     It  is  therefore  void. 

The  fact  that  Buffalo  was  not  on  defendant's  line  and  that 
its  terminus  was  Oil  City  does  not,  in  view  of  this  contract 
and  the  facts,  fix  the  market  price  at  Oil  City  as  the  measure 
of  damages.  Defendant  accepted  the  car  for  transportation 
safely  to  Buffalo,  and  charged  a  through  freight  rate  per  one 
hundred  pounds  from  Pittsburg  to  that  point;  it  was  not 
answerable  for  any  default  or  neglect  beyond  its  own  line, 
but  it  undertook  to  carry  safely  and  with  reasonable  dispatch 
on  its  own  line,  and  deliver  to  the  connecting  road  on  the 
route  to  destination.  Tiie  verdict  of  the  jury  finds  it  did  not 
carry  with  reasonable  dispatch  on  its  own  line  towards  des- 
tination, and  that  this  caused  the  damage  sustained  at  Buf- 
falo; the  loss  there  is  therefore  the  measure  of  damages.  Penn- 
sylvania R.  R.  Co.  V.  Titusville  Plank  Road  Co.,  71  Pa.  St.  350, 
cited  and  relied  on  by  appellant,  is  clearly  distinguishable 
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from  this  case.  The  contract  averred  there  on  part  of  the 
company  was  to  carry  the  lumber  from  sidings  on  its  own 
road  to  Corry,  at  the  end  of  it;  from  whence  it  was  to  be 
transported  by  the  Oil  Creek  Railroad  to  Titusville,  twenty-six 
miles  farther.  The  plaintiffs  did  not  claim  there  was  any 
agreement,  *®*  express  or  implied,  to  forward  the  lumber  by 
delivery  to  a  connecting  road,  but  only  that  defendant  was 
bound  to  transport  to  Corry;  and  further  averred  failure  in 
this  particular  as  the  cause  of  the  damage,  and  then  that  the 
measure  of  the  damage  was  the  loss  at  Titusville.  Having 
that  contract  in  view,  this  court  said:  "What  then  ought  to 
be  the  measure  of  damages  on  the  failure  of  duty  of  the 
railroad  company  to  transport  to  Corry?  The  rule  is  com- 
pensation; such  damage  as  might  reasonably  have  been  an- 
ticipated, and  within  view  of  the  parties." 

In  this  case  the  shipment  is  by  the  bill  of  lading  from 
Pittsburg  to  Buffalo  on  a  through  rate;  Oil  City  is  not  men- 
tioned. This  question  now  raised  does  not  seem  to  have 
occurred  to  appellant  at  the  trial  in  the  court  below;  there 
was  no  evidence  concerning  it,  and  it  was  not  mentioned  in 
the  written  points.  The  only  instruction  asked  on  the  sub- 
ject in  this  particular  is  in  defendant's  third  point,  thus: 
"The  measure  of  damages  in  this  case  is  the  market  value 
of  the  potatoes  at  the  time  and  place  of  shipment,  and  the 
freight  paid  to  Buffalo,  less  the  amount  received  for  the  po- 
tatoes at  Buffalo." 

This  the  court  affirmed,  unless  the  loss  resulted  from  the 
negligence  of  defendant,  in  which  case  the  Buffalo  market 
would  determine  the  measure  of  damages.  But  even  if  it 
had  been  raised  by  a  prayer  on  part  of  appellant  for  special 
instructions,  under  this  contract,  and  "  what  reasonably 
might  have  been  anticipated,  and  within  view  of  the  par- 
ties," it  ought  not  to  have  been  affirmed. 

What  we  have  said  disposes  of  all  the  assignments  of  error 
demanding  notice. 

The  judgment  is  affirmed. 

Mitchell,  J.,  dissents  from  so  much  of  this  opinion  as 
relates  to  the  measure  of  damages. 


Railroads — Liability  When  Using  Cars  of  Another  Company. — A 
railroad  using  the  cars  of  a  connecting  line  is  liable  to  the  same  extent  as  if 
they  were  its  own,  if  such  cars  when  received  and  used  were  in  a  danger- 
ous condition:  Reynolds  v.  Boston  etc.  R.  R.  Co.,  64  Vt.  66;  33  Am.  St.  Rep, 
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908,  and  note.  If  one  railway  company  receives  the  cars  of  another  for 
transportation  it  is  the  duty  of  the  fonnor  to  make  a  careful  inspection  of 
their  condition  such  as  an  ordinarily  prudent  man  engaged  in  such  a  busi- 
ness would  make  for  the  safety  of  etnpioyees  employed  to  handle  such  cars: 
Louisville  etc.  R.  R.  Co.  v.  WilUamg,  95  Ky.  199;  44  Am.  St.  Rep.  214,  and 
note. 

CaRRIEKS  —  LlMITINO    LIABILITY    »0B   L0S8   CaUSED   BY    NeGLIQENCB  — 

Measure  of  Liability. — The  loss  of  goods  by  a  common  carrier  is  pre- 
sumed to  have  resulted  from  his  negligence  in  the  absence  of  any  evidence 
as  to  how  it  occurred.  In  such  a  case  the  carrier  is  liable  for  the  full  value 
of  the  goods  so  lost,  irrespective  of  a  contract  attempting  to  limit  his  lia- 
bility without  regard  to  the  actual  value  of  the  property:  Georgia  R.  R.  etc 
Co.  ▼.  Keener,  93  Ga.  SOS;  44  Am.  St  Rep.  197,  and  note. 


Wagner  v.  Crook. 

[167  Pennsylvania  State,  259.] 

Bakks  and  Banking— Negligence  of  Collectino  Bank. — If  a  bank, 
upon  receiving  a  check  from  the  payee  for  collection,  sends  it  direct  to 
the  bank  against  which  it  is  drawn,  and  the  latter,  although  having 
sufficient  funds  of  the  drawer  at  the  time  it  is  received  to  pay  it,  neg- 
lects to  do  so,  and  subsequently  fails  before  payment  is  made,  the 
negligence  of  the  collecting  bank  in  so  sending  the  check  is  such  as  to 
prevent  any  recovery  by  the  payee  against  the  drawer.  The  fact  that 
the  latter,  through  misrepresentations  by  the  former,  sends  bim  a 
duplicate  check,  does  not  change  the  legal  rights  of  the  parties. 

Bank3  and  Banking — Collections  —  Negligence. — A  bank  intrusted 
with  negotiable  paper  for  collection  must  have  it  presented  to  the 
drawee  for  payment  by  a  suitable  agent  who  must  be  some  party  other 
than  the  drawee.  A  failure  on  the  part  of  the  collecting  bank  to  per- 
form this  duty  is  negligence,  for  which,  as  between  the  drawer  and 
payee,  the  latter  must  sufifer. 

The  opinion  of  the  trial  judge,  so  far  as  pertinent,  was  as 
follows: 

"October  1,  1889,  defendant  was  indebted  to  plaintiffs  in 
the  sum  of  one  hundred  and  forty  dollars.  On  that  day  he 
sent  his  check  for  that  amount  drawn  upon  Summers  & 
Hayden,  bankers,  doing  business  at  New  Milford,  Pennsyl- 
vania, to  plaintiffs  by  mail  directed  to  their  place  of  business, 
Grand  Rapids,  Michigan.  This  check  was  received  by 
plaintiffs,  October  3,  1889,  and  same  day  deposited  in  a  bank 
for  collection.  This  check  passed  in  the  usual  course  of  col- 
lection to  the  Girard  National  Bank  of  Philadelphia,  October 
8,  1889.  Same  day  the  Girard  National  Bank  sent  this 
check  by  mail  directly  to  the  drawees.  Summers  &  Hayden, 
for  collection.     Said  Summers  &  Hayden  received  it  in  due 
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course  of  mail  October  9,  1889,  during  business  hours,  at 
their  banking  house  in  New  Milford,  Pennsylvania. 

"Said  Summers  &  Hayden,  upon  receipt  of  this  check, 
laid  it  aside,  neither  charging  it  to  the  account  of  defendant, 
nor  protesting  it,  nor  sending  the  check  or  tlie  amount  of  it 
to  the  Girard  National  Bank. 

"December  16,  1889,  Summers  &  Hayden  made  an  assign- 
ment for  the  benefit  of  their  creditors,  and  plaintiffs  have 
never  received  any  money  upon  said  check,  or  from  the  de- 
fendant, upon  the  original  indebtedness.  At  the  time  the 
defendant  sent  this  check  to  plaintiffs  he  had  more  than 
sufficient  money  upon  deposit  with  Summers  &  Hayden, 
subject  to  check,  to  pay  this  check,  which  remained  upon 
deposit  with  them,  subject  to  this  check,  up  to  their  failure 
December  16,  1889,  and  defendant  has  never  received  or  de- 
manded the  same  from  Summers  &  Hayden  or  their  assignee, 
and  the  reason  of  the  nonpayment  of  this  check  was  the 
negligence  of  Summers  &  Hayden. 

"November  4,  1889,  plaintiffs  wrote  defendant  as  follows: 
"*Z/.  B.  Crook,  Hallstead,  Pa., 

"  *  Dear  Sir:  Your  check,  $140.00,  to  us  on  account  was  de- 
posited in  the  Fourth  National  Bank,  who  forwarded  the  same 
to  their  correspondents.  It  seems  that  it  was  lost  in  the 
mails,  and  the  bank  now  wish  to  procure  a  duplicate.  Will 
you  please  forward  the  same  to  us  or  the  bank  as  desired? 
We  inclose  the  letter  from  the  Fourth  National  Bank,  request- 
ing as  above. 

[sgd.]  "  *  G.  N.  Wagner  &  Brother.' 

"  December  14,  1889,  plaintiffs  wrote  defendant  as  follows; 
"  *  L.  B.  Crook,  Hallstead,  Pa., 

" '  Dear  Sir:  Some  time  ago  the  bank  requested  us  to  ask 
you  for  duplicate  check  which  you  sent  us  on  account  car  of 
shingles.  The  check  was  $140.00  on  Summers  &  Hayden, 
New  Milford,  Pa.  Our  bankers  have  called  on  us  again 
for  same.  Will  you  kindly  favor  us  with  duplicate,  and 
oblige, 

[sgd.]  " '  G.  N.  Wagner  &  Brother.' 

"These  letters  were  mailed  the  day  they  were  written,  and 
received  by  defendant  each  two  days  thereafter.  Defendant, 
soon  after  receiving  the  last  letter,  sent  a  duplicate  check  to 
plaintiffs. 

"Summers  &  Hayden  closed  their  place  of  business  and 
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made  an  assignment  before  this  last  check  could  have  been 
presented  for  payment  at  their  bank  in  the  usual  course  of 
collections. 

'*  The  holder  of  a  bank  check  assumes  the  duty  of  present- 
ing it  to  the  bank  upon  which  it  is  drawn,  and  demanding 
payment  of  it  within  a  reasonable  time,  and  if  he  neglects  so 
to  do,  and  the  bank  fails  after  the  time  within  which  it  ought 
to  have  been  presented,  the  loss  is  to  be  borne  by  the  holder, 
by  reason  of  his  negligence  which  occasioned  tlie  loss:  Mc- 
Jntyre  v.  Kennedy,  29  Pa.  St.  448;  Kilpatrick  v.  Building  and 
Loan  Assn.,  119  Pa.  St.  30. 

"It  was  admitted  upon  the  argument  that  this  check  was 
presented  in  due  time  at  the  banking  house  of  the  drawees, 
Summers  &  Hayden,  but  iC  was  claimed  that  the  holder, 
by  his  agent,  the  Girard  National  Bank  of  Philadelphia, 
was  negligent  in  sending  this  check  by  mail  directly  to  the 
drawees,  Summers  &  Hayden;  that  by  so  doing  they  made 
Summers  &  Hayden  their  agent,  and  became  responsible  for 
the  admitted  negligence  of  Summers  &  Hayden  in  not  pay- 
ing the  check  from  funds  of  the  drawer  in  their  hands  for 
that  purpose. 

"  In  the  case  of  Merchants'  National  Bank  of  Philadelphia 
V.  Goodman,  109  Pa.  St.  422,  58  Am.  Rep.  728,  Harrington 
&  Goodman  deposited  with  the  Merchants'  National  Bank 
of  Philadelphia  a  check  drawn  by  Ruhman  &  Co.  on  the 
Mississippi  Valley  Bank,  doing  business  at  Vicksburg,  Mis- 
sissippi, for  four  hundred  and  eighty-nine  dollars  and  twenty 
cents.  The  same  day  the  Merchants'  Bank  remitted  this 
check  by  letter  directly  to  the  drawees,  the  Mississippi  Valley 
Bank,  requesting  payment.  The  cashier  of  Mississippi  Valley 
Bank  mailed  to  the  Merchants'  Bank  a  letter  inclosing  in 
payment  of  this  check  a  draft  of  the  Mississippi  Valley  Bank 
upon  the  Hanover  National  Bank  of  New  York  city  to  the 
order  of  cashier  Merchants'  Bank  for  the  amount  of  the  check. 
The  Mississippi  Valley  Bank  was  doing  business  at  the  time 
tliis  draft  was  sent,  but  failed  a  few  days  after,  and  the  draft 
drawn  by  them  on  the  Hanover  National  Bank  was  not  paid. 
The  check  sent  by  Merchants'  Bank  to  Mississippi  Valley 
Bank  was  by  the  Valley  bank  charged  to  drawers'  account, 
and  canceled  when  draft  on  Hanover  National  Bank  was 
sent  to  Merchants'  Bank. 

"Harrington  &  Goodman  brouglit  suit  against  the  Mer- 
chants' Bank  for  amount  of  check  deposited  for  collection, 
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Merchants'  Bank  having  charged  the  amount  of  the  check 
back  to  their  account  upon  notice  of  nonpayment  of  the  draft. 

"The  case  was  submitted  upon  a  statement  of  facts,  and 
judgment  entered  for  Harrington  &  Goodman.  Allison,  P.  J., 
wrote  an  elaborate  opinion,  in  which  he  reviewed  all  the  au- 
thorities upon  the  question  at  issue.  The  case  was  carried 
to  the  supreme  court,  and  affirmed  upon  the  opinion  of  Judge 
Allison.  In  his  opinion  Judge  Allison  suras  up  the  principles 
which  governed  the  case  as  follows: 

"'The  weight  of  authority  predominates  greatly  in  support 
of  the  doctrine  that  it  wa«  the  duty  of  the  defendant  to  trans- 
mit to  a  suitable  agent  to  collect,  and  it  seems  to  us  that  the 
Mississippi  Valley  Bank,  on  whom  the  check  was  drawn, 
was  in  no  sense  a  suitable  agent  to  demand  payment  against 
itself;  its  interest  was  plainly  to  delay,  instead  of  speeding, 
payment.  The  defendant  put  it  in  the  power  of  the  Missis- 
sippi Valley  Bank  to  do  what  it  pleased  with  the  check,  and 
that  which  it  did  please  to  do,  on  the  eve  of  insolvency,  was 
to  cancel  and  surrender  the  check,  and  to  transmit,  not 
money,  but  a  worthless  draft  in  payment. 

*' '  We  think  the  principle  may  be  stated  as  a  true  one,  as 
the  plaintiff's  counsel  have  presented  it,  that  no  firm,  bank, 
corporation,  or  individual  can  be  deemed  a  suitable  agent,  in 
contemplation  of  law,  to  enforce,  in  behalf  of  another,  a  claim 
against  itself. 

"  'The  only  safe  rule  is  to  hold  that  an  agent  with  whom 
a  check  or  bill  is  deposited  for  collection  must  transmit  to  a 
suitable  subagent  to  demand  payment  in  such  manner  that 
no  loss  can  happen  to  any  party,  whether  he  be  depositor  and 
indorser  or  the  indorsee  and  holder.  In  this  instance,  had 
the  demand  for  payment  been  made  by  such  agent,  the 
amount  of  the  check  would  have  been  collected  over  the 
counter  of  the  Mississippi  Valley  Bank.  It  was  doing  busi- 
ness on  the  nineteenth  day  of  November,  1883,  and  the  can- 
cellation of  the  check  on  that  day  shows  there  was  money  of 
the  drawer  in  bank  sufficient  to  pay  the  check. 

"*We  interpret  the  cases  to  which  we  have  referred  as 
establishing  the  rule  of  transmission  to  a  suitable  correspond- 
ent or  agent  to  mean  that  such  suitable  agent  must,  from  the 
nature  of  the  case,  be  some  other  than  the  party  who  is  to 
make  the  payment.  By  no  other  rule  can  the  rights  of  in- 
dorsers  be  protected,  if  it  is  the  interest  of  the  party  who  is 
to  make  payment  to  hinder,  postpone,  or  defeat   payment. 
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This  imposes  no  hardship  on  the  institution  undertaking  ta 
transmit  for  collection,  which  can  always  protect  itself  by 
Btipulating  that  special  instructions  shall  be  given,  which 
will  save  the  collecting  bank  from  all  risk  or  peril.' 

"As  regards  the  liability  of  the  Girard  National  Bank  to 
the  plaintiffs,  this  case  of  Harrington  v.  Merchants'  National 
Bank  rules  the  question;  the  cancellation  of  the  check  and 
sending  of  a  worthless  draft  in  payment  of  it  is  no  worse  a 
breach  of  duty  or  negligence  than  keeping  possession  of  the 
check  and  neglecting  or  refusing  to  notify  the  sender  of  its 
reception,  and  the  Girard  National  Bank,  under  the  facta 
in  this  case  stated,  would  be  liable  to  the  plaintiffs  for  the 
amount  of  the  check,  lost  by  their  negligence  in  transmitting 
it  to  Summers  &  Hayden,  the  payees  of  the  same  for  collec- 
tion, Summers  &  Hayden  having  money  on  deposit  with 
them  belonging  to  the  drawer  to  pay  the  same,  but  instead 
of  paying  the  check  they  retaining  the  same. 

"As  between  the  maker  and  the  payee  of  this  check  the 
Girard  National  Bank  was  the  agent  of  the  payee,  and  the 
negligence  of  the  bank  in  sending  the  check  to  Summers  <k 
Hayden  for  collection  instead  of  to  a  suitable  agent,  was  the 
negligence  of  the  payee,  and  the  loss  of  the  amount  of  the 
check  was  therefore  caused  by  this  negligence  of  the  payee. 

"  It  has  been  held  that  the  neglect  of  the  payee  of  a  check 
to  cause  the  same  to  be  presented  to  the  drawee  for  payment 
within  a  reasonable  time,  where  the  check  has  been  given  to 
apply  upon  a  debt  of  the  maker,  and  a  loss  is  occasioned  by 
such  neglect,  converts  the  acceptance  of  the  check,  from  a 
conditional  payment  of  the  indebtedness  into  an  absolute 
payment  of  the  same.  The  rule  rests  upon  the  loss  occa- 
sioned by  the  neglect  of  the  payee  to  use  due  diligence. 

"I  have  been  unable  to  find  any  case  exactly  in  point;  but 
cannot  draw  a  distinction  between  a  loss  occasioned  by  neg- 
lect to  use  due  diligence  in  transmitting  for  collection,  and  a 
loss  occasioned  by  a  neglect  to  perform  the  equally  essential 
duty  of  having  the  check  presented  to  the  drawee  for  pay- 
ment by  a  suitable  agent. 

"The  sending  of  a  duplicate  check,  under  the  circumstances 
of  this  case,  cannot  affect  the  status  of  the  parties;  the  check 
was  sent  upon  representation  which  proved  to  be  untrue,  and 
would  not  have  been  given  had  the  actual  facts  been  known. 

"Judgment  is  therefore  directed  to  be  entered  for  the 
defendant." 
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Edson  W.  Safford,  for  the  appellant. 
Miller  S.  Allen,  for  the  appellee. 

'•*  Per  Curiam.  This  appeal  is  from  the  judgment 
entered  in  favor  of  the  defendant  on  the  ease  stated.  All 
that  need  be  said  in  vindication  of  the  correctness  of  the 
judgment  will  be  found  in  the  opinion  of  the  learned  presi- 
dent of  the  court  below.  For  reasons  given  by  him  the  judg- 
ment was  rightly  entered,  and  should  not  be  disturbed. 

Judgment  affirmed.  

Banes — Collections — Neoligenoe. — A  bank  receiving  for  collection  a 
check  or  certificate  of  deposit  on  a  bank  at  another  place  and  intrusting  it 
directly  to  that  bank  for  payment  is  liable  to  the  depositor  for  loss  by  the 
failure  of  the  drawee:  Merchants'  Nat.  Bank  v.  Goodman,  109  Pa.  St.  422; 
58  Ana.  Rep.  728,  and  note;  Qerman  Nat.  Bank  v.  Burns,  12  Col.  539;  13 
Am.  St.  Rep.  247,  and  note.  The  general  question  as  to  the  liability  of  a 
bank  for  the  negligence  of  its  agent  for  collection  is  treated  in  the  extended 
notes  to  Isham  v.  Post,  38  Am.  St,  Rep.  775,  777;  First  Nat.  Bank  v. 
Strauss,  14  Am.  St.  Rep.  583,  and  Allen  v.  Merchants'  Bank,  34  Am.  Deo. 
307. 


Pile  v.  Pedriok. 

[167  Pennsylvania  State,  296.] 

Mandatory  Injunctions — Removal  of  Wall. — If  a  party  intending  to 
build  a  wall  entirely  upon  his  own  land,  through  a  mistaken  survey 
builds  it  so  that  its  foundation  encroaches  slightly  upon  the  land  of  an 
adjoining  owner,  without  any  encroachment  above  the  surface,  the  wall 
is  not  a  party-wall,  and,  upon  the  refusal  of  such  adjoining  owner  to 
allow  an  entry  upon  his  land  by  the  builder  for  the  purpose  of  removing 
the  projecting  foundation,  the  latter  may  be  compelled  by  mandatory 
injunction  to  remove  it  from  that  side  of  the  wall  upon  his  own  land. 

Costs  are  Not  Matter  of  Right  in  Equity,  but  may  be  awarded  or 
withheld  in  the  discretion  of  the  chancellor. 

E.  H.  Hanson  and  J.  M.  Pile,  for  appellant  Pile  and  others. 

L.  Melick  and  J.  Sparhawk,  for  appellant  Pedrick  and  others. 

pile's  appeal. 
299  Williams,  J.  The  learned  judge  of  the  court  below 
was  right  in  holding  that  the  wall  in  controversy  was  not  a 
party-wall.  It  was  not  intended  to  be.  The  defendants  were 
building  a  factory,  and,  under  the  advice  of  their  arcliitect, 
decided  to  build  within  their  own  lines  in  order  to  avoid  the 
danger  of  injury  to  others  from  vibration  which  might  result 
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from  the  use  of  their  machinery.  They  called  upon  the  dis- 
trict surveyor  to  locate  their  line,  and  built  within  it  as  so 
ascertained.  Subsequent  surveys  by  city  surveyors  have 
determined  that  the  line  was  not  accurately  located  at  first, 
but  was  about  one  and  a  half  inches  over  on  the  plaintiffs. 
This  leaves  the  ends  of  the  stones  used  in  the  foundation  wall 
projecting  into  the  plaintiffs'  lands  below  the  surface  one  and 
three-eighths  inches.  This  unintentional  intrusion  into  the 
plaintiffs'  close  is  the  narrow  foundation  on  which  this  bill 
in  equity  rests.  The  wall  resting  on  the  stone  foundation  is 
conceded  to  be  within  the  defendants'  line.  The  defendants 
offered  nevertheless  to  make  it  a  party-wall  by  agreement, 
and  give  to  plaintiffs  free  use  of  it,  as  such,  on  condition  that 
the  windows  on  the  third  and  fourth  floors  should  remain 
open  '**  until  the  plaintiff  should  desire  to  use  the  wall. 
This  offer  was  declined.  The  trespass  was  then  to  be  rem- 
edied in  one  of  two  ways.  It  could  be  treated,  with  the  plain- 
tiffs' consent,  as  a  permanent  trespass,  and  compensated  for 
in  damages,  or  the  defendants  could  be  compelled  to  remove 
the  offending  ends  of  the  stones  to  the  other  side  of  the  line. 
The  plaintiffs  insisted  upon  the  latter  course,  and  the  court 
below  has,  by  its  decree,  ordered  that  tliis  should  be  done. 
The  defendants  then  sought  permission  to  go  on  the  plaintiffs' 
side  of  the  line  and  chip  off  the  projecting  ends,  offering  to 
pay  for  all  inconvenience  or  injury  the  plaintiffs  or  their 
tenants  might  suffer  by  their  so  doing.  This  they  refused. 
Nothing  remained  but  to  take  down  and  rebuild  the  entire 
wall  from  the  defendants'  side  and  with  their  building  rest- 
ing on  it.  This  the  decree  requires,  but,  in  view  of  the  course 
of  the  litigation,  the  learned  judge  divided  the  costs.  This 
is  the  chief  ground  of  complaint  on  this  appeal.  Costs  are 
not  of  course  in  equity.  They  may  be  given  or  withheld  as 
equity  and  good  conscience  require.  It  often  happens  that  a 
chancellor  is  constrained  to  enforce  a  legal  right  under  cir- 
cumstances that  involve  hardship  to  the  defendant,  and  in 
such  cases  it  is,  as  it  should  be,  common  to  dispose  of  the 
costs  upon  a  consideration  of  all  the  circumstances  and  the 
position  and  conduct  of  the  parties.  The  costs  in  this  case 
were  within  the  power  of  the  cliancellor.  They  were  disposed 
of  in  the  exercise  of  his  official  discretion,  and  we  see  no  rea- 
son to  doubt  that  they  were  disposed  of  properly.  The  decree 
is  affirmed.  The  costs  of  this  appeal  to  be  paid  by  the  ap- 
pellant. 
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pedrick's  appeal. 
Williams,  J.  This  is  an  appeal  from  the  same  decree  just 
considered  on  the  appeal  of  J.  M.  Pile  et  al.  It  is  not  denied 
that  the  foundation  wall  on  which  the  appellant  has  built 
was  located  under  a  mistake  made  by  the  district  surveyor, 
and  does  in  fact  project  slightly  into  the  plaintiffs'  land.  For 
one  inch  and  three-eighths  the  ends  of  the  stones  in  the  wall 
are  said  to  project  beyond  the  division  line.  The  defendants 
have  no  right  at  law  or  in  equity  to  occupy  land  that  does 
not  belong  to  them,  and  we  do  not  see  how  the  court  below 
could  have  done  otherwise  than  recognize  and  act  upon  this 
principle.  They  must  remove  *®*  their  wall  so  that  it  shall 
be  upon  their  land.  This  the  court  directed  should  be  done 
within  a  reasonable  time.  To  avoid  further  controversy  over 
this  subject  we  will  so  far  modify  the  decree  as  to  permit  such 
removal  to  be  made  within  one  year  from  the  date  of  filing 
hereof.  In  all  other  respects  the  decree  is  affirmed.  The 
appellants  to  pay  all  costs  made  by  them  upon  this  appeal. 


In juKCTiONs— Mandatory — Removal  of  Obstructions, — A  mandatory 
injunction  may  issue  at  the  suit  of  a  city  to  compel  a  lotowner  therein  to 
remove  his  buildings  which  encroach  upon  or  obstruct  a  public  street:  City 
ofEau  Claire  v.  Matzke,  86  Wis.  291;  39  Am.  St.  Rep.  900,  and  note.  A 
mandatory  injunction  may  issue  to  compel  the  removal  of  a  dam  erected 
across  the  outlet  of  a  lake,  whereby  the  flow  of  the  waters  is  retarded 
and  the  land  of  the  complainant  overflowed:  Troe  v.  Larson,  84  Iowa,  649; 
35  Am.  St.  Rep.  336,  and  note. 

Costs  in  Equity — Discretion  of  Court. — The  allowance  or  disallow- 
ance of  costs  in  suits  in  equity  is  discretionary  with  the  court:  Cmvles  v. 
Whitman,  10  Conn.  121;  25  Am.  Dec.  60;  Pearce  v.  ChaHtain,  3  Ga.  226;  46 
Am.  Dec.  423;  Blue  v.  Blue,  38  111.  9;  87  Am.  Dec.  267,  and  note.  In  re- 
spect to  costs,  the  decision  of  the  chancellor  will  not  usually  be  interfered 
with  on  appeal:  Sanborn  v.  Kittredge,  20  Vt.  682;  50  Am.  Dec.  58.  See  the 
extended  note  to  Saunders  v.  Frost,  16  Am.  Dec.  405. 


Wheeler  v.  Pierce. 

[167  Pennsylvania  State,  416.] 
Mechanics*  Liens — Character  ok  Struciure  Subject  to. — A  substan- 
tial  and  costly  structure  standing  on  its  own  stone  foundation  andbuilti 
of  brick  to  a  height  of  twenty  feet,  though  not  entirely  covered,  inclos« 
ing  a  battery  of  boilers,  and  performing  the  function  of  a  building  as  to 
such  boilers,  and  constituting  a  part  of  the  boiler  plant  which  ia  sepa- 
rate and  independent  from  an  older  boiler  plant,  except  that  its  water 
and  steam  connections  are  made  with  the  same  pipes  which  make  like 
connections  with  the  old  plant,  but  which  are  independent  of  and  can 
be  used  without  the  old  plant  couuectious,  is  a  building  and  can  be  sub> 
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Jacted  to  a  mechanic's  lien,  and  is  not  such  an  addition,  alteration,  or 
repair  as  requires  notice  to  be  given  of  an  intention  to  file  such  lien. 
MxoHAMio'a  Liens  —  Character  of  Structure  Subject  to. — If  a  struc- 
tare  is  of  a  substantial  and  permanent  character  and  may,  in  any  rea* 
■onable  sense,  be  known  aa  a  building,  it  may  be  incumbered  by  a 
mechanic's  lien. 

The  opinion  of  the  trial  court  was  as  follows: 

"The  principles  applicable  to  both  the  pending  motions  are 
BO  far  identical  that  they  may  be  considered  together. 

"The  learned  counsel  for  defendants  contend  that  the 
opinion  filed  by  the  court,  refusing  their  motion  to  strike  off 
the  lien,  shows  a  misapprehension  of  the  character  of  the 
erection  against  which  the  lien  is  filed. 

"A  comparison  of  defendants'  affidavit  of  defense  with  the 
lien  as  amended  shows  that  the  parties  do  not  differ  as  to  the 
material  facts  in  detail,  but  they  draw  opposite  conclusions 
from  those  facts;  the  defendants  alleging  that  the  descrip- 
tion shows  the  erection  in  question  to  be  the  repair,  alteration 
or  addition  to  a  house  or  other  building,  within  the  meaning 
of  the  act  May  18,  1887,  Public  Laws,  118.  What  character 
is  to  be  attributed  to  the  structure,  viewed  with  reference  to 
our  mechanics'  lien  laws,  is  a  mixed  question  of  law  and  fact. 
The  facts  being  undisputed,  it  becomes  a  question  of  law: 
Patterson  v.  Frazier,  123  Pa.  St.  414. 

"The  undisputed  facts  are  as  follows:  The  defendants  own 
a  piece  of  land,  containing  about  eleven  acres,  situate  in  the 
borough  of  Sharpsville,  Mercer  County,  Pennsylvania.  About 
ten  years  ago  defendants  constructed  on  said  land  a  blast 
furnace  plant,  consisting  of  stockhouse,  casting-house,  hot 
blasts,  engine-house,  two  systems  of  boilers,  one  on  each  side 
of  the  engine-house,  near  but  not  contiguous  to  it,  offices, 
shops,  and  other  structures,  all  of  which  are  located  as  com- 
pactly together  as  practicable  for  the  manufacture  of  pig  iron, 
but  are  not  inclosed  by  the  same  walls,  nor  covered  by  the 
same  roof. 

"After  said  plant  had  been  completed  and  operated  for  a 
number  of  years,  to  wit:  between  November  5,  1891,  and 
January  27,  1892,  the  plaintiff,  at  the  instance  of  defendants, 
erected  and  constructed  on  defendants'  said  land  one  of 
'Wheeler's  Patent  Improved  Boiler  Furnaces,'  and  one  bat- 
tery of  'Wheeler's  Water  Tube  Boilers.'  This  structure  con- 
sists of  a  stone  foundation,  commenced  below  the  surface  of 
the  ground,  on  which  the  furnace  is  erected,  having  brick 
walls,  with  doors  and  other  openings  to   the   fire,  heating- 
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chambers,  and  other  compartments  within;  the  patent  boilers 
being  immediately  above  said  furnace,  and  said  brick  walla 
extending  to  the  top  of  the  boilers  and  supporting  a  brick 
arch,  which,  with  the  top  of  the  upper  tier  of  boilers,  forms 
the  only  covering  the  structure  has.  There  is  thus  formed  a 
rectangular  structure  thirteen  and  two-tenths  feet  by  sixteen 
and  nine-tenths  feet,  which  is  twenty  feet  high  from  the  top 
of  the  stone  foundation  to  the  top  of  the  brickwork.  But 
above  the  brickwork  and  boilers  are  the  steam  drums,  and 
above  all  are  iron  stacks  about  twenty  feet  in  height,  making 
a  total  height  from  the  top  of  the  foundation  to  the  top  of  the 
stacks  of  about  forty  feet.  The  space  within  the  wall  is  fully 
occupied  by  the  furnace  and  boilers. 

"This  structure  is  located  in  close  proximity  to  one  of 
the  old  batteries  of  boilers,  the  stone  foundation  of  the  new 
structure  abutting  against  the  foundation  supporting  the  old 
boilers.  The  distance  between  the  walls  surrounding  the  new 
and  the  main  walls  surrounding  the  old  boilers  is  three  and 
two-tenths  feet,  but  there  is  a  projection  from  tlie  old  wall 
which  is  within  six  inches  of  the  new. 

*'  The  new  and  the  old  boilers  are  both  connected  to  the 
same  pipes  for  water  supply  and  for  carrying  steam  to  the 
engines  of  said  furnace;  and  the  old  as  well  as  the  new  do 
furnish  steam  for  said  engines;  but  the  two  systems  are  inde- 
pendent of  each  other,  and  the  new  are  designed  ultimately 
to  take  the  place  of  the  old  boilers. 

"The  new  structure  was  erected  as  a  part  of  defendants' 
furnace  plant,  and  was  designed  to  be  used  in  connection 
with  the  other  buildings,  apparatus,  and  machinery  consti- 
tuting said  plant  in  the  manufacture  of  pig  iron. 

"  It  thus  appears  that  the  structure  in  question  is  new 
throughout;  that  it  is  permanent  and  substantial;  that  it  is 
not  incorporated  with,  or  attached  to,  any  other  foundation 
or  structure;  but  stands  on  its  own  foundation,  and  has  its 
own  separate  walls  and  covering,  and  that  it,  and  the  ma- 
chinery and  fixtures  embodied  in  it,  are  a  part  of  defendants' 
iron  works. 

"  The  nature  and  peculiar  form  of  this  furnace  and  boiler- 
house  do  not  give  ground  for  objection  to  plaintiffs  lien. 
Such  structures  are  buildings  within  the  meaning  of  the  act 
of  June  16,  1836:  Short  v.  Miller,  120  Pa.  St.  470,  475,  476; 
Short  v.  Allies,  121  Pa.  St.  530,  536;  Titusville  Iron  Works  v. 
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Keystone  Oil  Co.,  130  Pa.  St.  211,  221;  Linden  Steel  Co.  v. 
Imperial  Refining  Co.,  138  Pa.  St.  10. 

"In  considering  the  decisions  of  our  supreme  court,  in  order 
to  determine  the  validity  of  a  lien  against  the  structure,  lo- 
cated as  it  is  with  reference  to  other  buildings,  and  embraced 
as  it  is  in  defendants'  works,  it  must  be  borne  in  mind  that 
the  act  of  1836,  to  which  those  decisions  relate,  secures  a  lien 
where  the  work  done,  or  material  furnished,  was  in  the  erec- 
tion or  construction  of  new  buildings  only:  In  re  Howett, 
Landis'  Appeal,  10  Pa.  St.  379;  Miller  v.  Hershey,  59  Pa.  St. 
64;  Long  v.  McLanahan,  103  Pa.  St.  537,  544;  Patterson  v 
Frazier,  123  Pa.  St.  414. 

"There  is  a  class  of  cases  which  speak  of  substantial  ad- 
ditions of  material  parts,  and  which  sustain  the  proposi- 
tion that  it  is  not  requisite  that  the  building  should  be  new 
throughout;  but  that  if  there  has  been  a  rebuilding,  incorpo- 
rating the  old  structure,  or  a  part  of  it,  with  substantial  ad- 
ditions of  material  parts,  and  there  have  been  such  alterations 
in  the  external  form  as  would  constitute  a  new  building  in 
common  parlance,  then  the  act  of  1836  secures  a  lien,  for  work 
done  or  material  furnished,  against  the  whole  structure:  Dries- 
bach  V.  Keller,  2  Pa.  St.  77;  Arvistrong  v.  Ware,  20  Pa.  St.  519; 
Nelson  v.  Campbell,  28  Pa.  St.  156;  Hershey  v.  Shenk,  58  Pa. 
St.  382;  Miller  v.  Hershey,  59  Pa.  St.  64.  But  the  ratio  deci- 
dendi of  this  line  of  cases  is  not  that  the  substantial  additions 
of  material  parts  gave  the  lien;  but  that  the  lien  was  valid, 
because  the  building  was,  in  fact  and  in  law,  new.  Thus,  in 
Driesbach  v.  Keller,  2  Pa.  St.  79,  the  question  at  issue  is 
stated  in  the  following  words:  'The  lien  given  by  law  to  the 
mechanic  is  for  work  done  in  the  erection  of  a  building,  and 
the  question  is  whether  it  is  to  be  legally  considered  as  the 
erection  of  a  building,  or  as  merely  the  repair  of  an  old  one, 
to  which  no  lien  is  given.'  In  Armstrong  v.  Ware,  20  Pa.  St. 
520,  the  point  is  stated  thus:  'The  law  gives  a  lien  to  me- 
clianics  on  every  building  erected,  but  not  for  adding  to  or 
altering  an  old  building.'  In  Hershey  v.  Shenk,  58  Pa.  St. 
384,  after  quoting  the  instruction  of  the  lower  court  assigned 
as  error,  Mr.  Justice  Sharswood  construed  the  proposition  to 
be  'if  the  jury  believed  these  facts  to  have  been  substanti- 
ated by  the  evidence,  it  was  in  point  of  law  a  new  erection.* 

"There  is  another  line  of  cases  wherein  liens  were  held 
valid  under  the  act  of  1836,  wlien  filed  against  new  buildings 
erected  near  to  but  separate  from  old   buildings,  where  the 
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new  and  the  old  are  parts  of  one  plant,  and  all  are  designed 
to  be  used  for  a  common  purpose.  Such  are  Parriah^s  AppeaU 
83  Pa.  St.  Ill,  and  Girard  Point  Storage  Co.  v.  Southwark 
Foundry  Co.,  105  Pa.  St.  248. 

"In  both  of  those  cases  the  liens  in  question  were  filed 
against  the  new  structures  only.  Had  they  been  filed  against 
all  the  buildings  standing  on  the  same  lot  and  connected  by 
a  common  purpose  the  liens  would  have  been  invalid:  Wig- 
ton's  Appeal,  28  Pa.  St.  161,  163;  Miller  v.  Hershey,  59  Pa.  St. 
65,  69;  Long  v.  McLanahan,  103  Pa.  St.  537.  It  is  true  one  part 
of  the  opinion  in  Parrish^s  Appeal,  83  Pa.  St.  Ill,  concludes 
that  the  buildings  in  question  were  'additions  of  material 
parts.'  But  we  do  not  understand  what  was  there  said  to 
mean  that  those  buildings  were  to  be  regarded  as  an  addition 
to  any  other  building,  for  the  fact  was  clear  that  no  other 
building  was  increased,  extended,  enlarged,  augmented,  or  in 
any  manner  changed  in  outward  appearance  by  them.  The 
expression  occurs  in  pointing  out  the  difference  between  the 
buildings  in  question  and  ordinary  outhouses  appurtenant  to 
a  dwelling-house,  and  the  import  of  the  argument  in  which 
the  expression  referred  to  occurs  is  that,  if  it  were  true  that 
some  out-buiidiiigs  appurtenant  to  dwellings  were  too  insig- 
nificant to  support  a  mechanic's  lien,  yet  the  buildings  in 
question  were  not  of  that  character,  but  were  material  parts 
added,  not  to  another  building,  but  to  the  iron  works  as  a 
whole.  In  other  words,  that  they  were  sufficiently  perma- 
nent, substantial,  and  material  to  support  the  liens  filed 
against  them.  But  if  there  is  any  ambiguity  in  that  part  of 
the  opinion  in  Parrish's  Appeal,  83  Pa.  St.  123,  124,  there  can 
be  no  doubt  that  it  was  held  in  Girard  Storage  Co.  v.  South- 
wark Co.,  105  Pa.  St.  248,  that  a  lien  filed  against  buildings 
which  with  other  buildings  formed  one  plant,  and  all  essen- 
tial for  a  common  purpose,  was  valid. 

"There  is  still  another  class  of  cases  wherein  liens  have 
been  sustained  under  the  act  of  1836  for  work  done  and  ma- 
terial furnished  in  the  erection  of  a  kitchen,  wing,  or  other 
appendage  to  an  old  building.  To  this  class  belong  Lightfoot 
V.  Krug,  35  Pa.  348;  Pretz's  Appeal,  35  Pa.  349;  Hamian  v. 
Cummings,  43  Pa.  St.  322. 

"  There  is  a  marked  difference  between  the  relation  such 
an  appendage  bears  to  the  old  building  and  that  between 
separate  buildings  of  the  same  plant.  In  the  former  the 
parts  not  only  show  a  common  end,  but  they  coalesce  into 
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the  same  building;  while  in  the  latter  tHe  end  is  common 
but  the  buildings  are  distinct.  There  is  a  plain  difference 
between  adding  awing  to  an  old  building  and  reconstructing 
it,  as  contemplated  in  the  first  class  of  cases  cited  above. 
In  the  former  instance  the  wing  is  subordinate  to  the  main 
building,  which  stands  unchanged  in  outward  form;  while 
in  the  latter  the  old  part  is  subordinate  to  a  new  design,  and 
is  used  only  as  convenient  material  in  the  erection  of  another 
building. 

"It  is  true  the  opinions  delivered  in  these  three  classes 
of  cases  held  them  all  to  be  governed  by  the  same  principle. 
But  that  principle,  as  we  think  has  been  shown,  was  not  that 
the  liens  were  valid  because  filed  against  additions  of  ma- 
terial parts;  but  that  they  were  valid  because  the  structures 
in  question  were,  in  fact  and  in  law,  new  buildings. 

"  It  is  also  true  that  subsequent  decisions  hold  that  the 
facts  in  such  cases  as  belong  to  the  third  class  do  not  show  a 
new  building,  within  the  meaning  of  the  act  of  June  16, 
1836.  but  are  additions  within  the  meaning  of  the  act  of  May 
18,  1887:  Public  Laws,  118.  See  Best  v.  Baumgardner,  122 
Pa.  St.  17;  Thomas  v.  Hinkle,  126  Pa.  St.  478;  Groezinger  v. 
Ostheim,  135  Pa.  St.  604.  Those  decisions,  however,  do  not 
affect  cases  belonging  to  the  first  or  second  classes,  which 
diff"er  so  clearly  and  materially  in  their  facts  from  the  third- 

*'  The  facts  presented  by  the  case  at  bar  require  it  to  be 
judged  by  the  criterion  of  the  second  class. 

"In  such  cases  the  question  cannot  be  whether  the  new 
structure  is  an  addition,  alteration,  or  repair  of  another,  be- 
cause it  does  not  increase,  change,  or  improve  either  the 
outside  or  the  inside  of  any  other  structure.  It  is  not  in- 
corporated with  or  united  to  any  other.  The  question  in 
such  cases,  as  we  understand,  is,  whether  the  new  structure, 
standing  distinct  from  any  other,  is  sufficient!}'  permanent 
and  substantial,  and  is  of  a  nature  to  be  called  a  building 
within  the  meaning  of  the  act  of  1836. 

"The  structure  against  which  plaintiff''s  lien  is  filed  is 
both  permanent  and  substantial.  That  it  is  of  a  nature  to 
be  called  a  building  has  been  determined  in  Short  v.  Miller, 
120  Pa.  St.  470,  and  other  similar  cases,  supra.  It  follows, 
therefore,  that  the  lien  is  valid  under  act  of  1836. 

"  Tliis  conclusion  makes  it  unnecessary  to  discuss  the  ef- 
fect of  the  act  of  April  21,  1856,  Public  Laws,  496,  or  tha 
constitutionality  of  the  act  of  May  18,  1887. 
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"And  now  the  defendants'  motion  to  strike  off  the  plain- 
tiff's lien  is  refused,  and  it  is  considered  and  adjudged  that 
judgment  be  entered  in  favor  of  plaintiff  and  against  defend- 
ants for  want  of  a  sufficient  affidavit  of  defense  for  the 
amount  of  plaintiff's  claim  and  costs.  The  sura  to  be  liqui- 
dated by  the  prothonotary." 

E.  S.  Tewpleton  and  Thomas  Tanner,  for  the  appellant. 

A.  W.   Williams,  for  the  appellee. 

***  Green,  J.  We  agree  with  the  opinion  of  the  learned 
court  below,  which  contains  a  full  exposition  and  classifica- 
tion of  the  decisions  applicable  to  this  class  of  cases,  and 
only  add  some  matters  in  response  to  the  contention  of  the 
appellants.  The  battery  of  boilers  in  question  is  completely 
within  a  structure  which  is  an  independent  erection,  stand- 
ing on  its  own  stone  foundations,  and  built  of  brick,  in  size 
thirteen  and  two-tenths  feet  by  sixteen  and  nine-tenths  feet, 
and  twenty  feet  high.  While  the  exterior  structure  is  an 
essential  part  of  the  boiler  plant  itself,  ***  forming  the  sides 
of  the  fire-chambers,  inclosing  and  sustaining  the  boilers  in 
position,  and  sustaining  also  the  steam  drums  at  the  top,  over 
the  boilers,  yet  it  is  a  substantial  and  costly  structure  per- 
forming the  function  of  a  building  as  to  the  boilers,  as  well 
as  constituting  a  part  of  the  boiler  plant.  While  its  water 
and  steam  connections  are  made  with  the  same  pipes  with 
which  the  water  and  steam  pipes  of  the  old  boilers  are  con- 
nected, these  connections  are  independent  of  the  old  plant 
and  can  be  used  without  them. 

It  is  true  there  is  no  building  erected  around  and  over  the 
boiler  plant  to  protect  it  from  the  weather.  But  upon  that 
subject,  in  Short  v.  Miller,  120  Pa.  St.  470,  we  said,  Paxson, 
J:  "  The  act  of  assembly  does  not  designate  the  character  of 

the  buildings  to  which  a  mechanic's  lien  may  attach 

Nor  are  we  embarrassed  with  the  question  whether  buildings 
of  any  description  are  essential  to  an  oil  refinery.  An  en- 
gine and  boiler  for  any  kind  of  a  manufactory  do  not  abso- 
lutely require  a  building  to  protect  them.  Both  may  stand 
in  the  open  air,  yet  no  one  doubts  that,  if  an  engine  and 
boiler-house  are  erected  to  protect  them  from  the  weather,  a 
lien  will  attach  for  labor  and  materials  used  in  their  con- 
struction. Nor  have  we  any  doubt  that  the  lien  attached  to 
the  building  in  this  case." 
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In  Short  V.  Ames,  121  Pa.  St.  530,  which  was  a  claim  of 
Hen  upon  an  oil  refinery,  Mr.  Justice  Clark,  delivering  the 
opinion,  said:  "The  act  of  June  16,  1836,  as  we  said  in  that 
case,  does  not  designate  the  character  or  kind  of  a  building 
to  which  a  mechanic's  lien  will  attach;  if  the  structures  are 
of  a  substantial  and  permanent  character,  and  may,  in  any 
reasonable  sense,  be  known  as  buildings,  they  may  be  incum- 
bered by  lien." 

The  case  of  Parrish^s  Appeal,  83  Pa.  St.  Ill,  is  so  similar 
in  its  facts  to  the  case  at  bar  that  we  think  it  controls  the 
present  contention.  The  property  was  an  old  furnace  plant 
which  had  been  in  use  for  a  number  of  years,  just  as  this, 
and  its  owners,  desiring  to  increase  its  power,  contracted  for  ' 
a  new  engine,  a  new  set  of  boilers,  drumheads,  and  fixtures,  it 
and  for  a  boiler-stack,  all  of  which  were  constructed,  but  by  r*^ 
different  contractors.  We  held  that  these  improvements  were 
substantial  additions  to  the  old  buildings  for  permanent  pur- 
poses, made  at  a  heavy  cost,  and  so  connected  with  the  orig- 
inal ***  structure  as  to  be  as  available  and  direct  as  if  they 
had  been  originally  built,  and  that  they  were  the  subject  of 
mechanics'  liens  under  the  act  of  June  16,  1836,  and  that  they 
could  also  be  sustained  under  the  act  of  April  21,  1856.  In 
considering  the  subject  of  the  boilers  Mr.  Justice  Woodward, 
delivering  the  opinion,  said:  "The  foundations  of  the  boilers 
were  seven  walls,  each  sixty-seven  feet  long,  from  eighteen 
inches  to  two  feet  thick,  and  from  two  to  three  and  a  half 
feet  high.  Brick  walls  were  built  on  the  stone  foundations 
to  the  height  of  six  feet,  extending  nearly  to  the  tops  of  the 

boilers  and  inclosing  them That  such  machinery  as 

was  furnished  here  was  of  a  kind  for  which,  in  the  ordinary 
case  of  an  erection,  a  lien  could  be  supported,  is  well  estab- 
lished. A  lien  was  sustained  for  a  copper  boiler  in  a  brew- 
house  in  Gray  v.  Holdship,  17  Serg.  &  R.  413;  17  Am.  Dec. 
€80;  an  engine  by  which  a  sawmill  was  propelled,  in  Morgan 
V.  Arthurs,  3  Watts,  140;  and  for  burr  millstones  in  Wade- 

vian  V.    Thorp,  5  Watts,   115 The  engine-house  and 

boiler-house  became  parts  of  the  furnace  the  moment  they 
were  completed.  They  were  connected  with  it  by  blast  pipes 
and  flues,  and  the  connection  was  as  available,  essentiiil,  and 
direct  as  if  they  had  been  built  beside  the  furnace  walls.  In 
tlie  language  of  tiie  decisions  they  were  'additions  of  mate- 
rial parts  '  to  the  original  structure.  They  served  in  their 
actual  use  all  the  purposes  that  actual  additions  would  have 
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served,  and  their  extent  and  value  were  significant  enough  to 
give  ample  notice  to  purchasers  and  creditors  of  the  change 
in  the  character  of  the  property.  The  decision  of  the  audi- 
tor and  the  decree  of  the  court  below  in  support  of  these  liens 
under  the  provisions  of  the  act  of  the  16th  of  June,  1836,  were 
not  only  in  accordance  with  the  general  principles  deducible 
from  the  cases  that  have  been  collected  but  vindicated  by  the 
very  rules  which  those  cases  have  established." 

The  only  difference  between  the  structure  in  that  case  and 
in  this  is  the  fact  that  a  frame  boiler-house  was  erected  over 
and  around  it  so  as  to  protect  it  from  the  weather,  but  the 
decision  was  not  based  upon  that  circumstance,  nor  could  it 
be,  considering  the  reasons  assigned  for  the  ruling. 

The  contention  now  made  for  the  appellants,  that,  since 
the  passage  of  the  act  of  1887,  this  kind  of  construction  must 
be  regarded  as  an  addition,  alteration,  or  repair,  and  there- 
fore as  **'  being  subject  to  tliat  act  which  requires  notice 
to  be  given  of  an  intention  to  file  a  lien,  is  not  well  taken. 
As  was  held  in  Parrisk's  Appeal,  83  Pa.  St.  Ill,  the  lien  could 
be  sustained  under  the  act  of  1856  which  gave  a  lien  for 
machinery,  and  that  act  did  not  require  any  notice.  As  be- 
tween the  acts  of  1856  and  1887  we  think  it  quite  clear  that 
the  structure  in  this  case  must  be  regarded  as  provided  for 
by  the  act  of  1856,  in  contrast  with  the  act  of  1887,  for  the 
reason  that  the  act  of  1856  is  directly  applicable  to  machinery 
as  such,  whereas  the  act  of  1887  provides  that  the  act  of  1836 
and  its  supplements  shall  be  held  and  taken  thereafter  to 
apply  to  work  done  and  materials  furnished  for  or  about  the 
repairs,  alterations,  or  additions  to  any  house  or  building.  We 
think  this  must  be  lield  to  apply  to  such  work  or  materials 
as  are  done  or  furnished  for  repairs,  alterations,  or  additions, 
which  were  not  reached  by  the  acts  of  1836  and  1856.  If  the 
remedy  under  those  acts  obtained,  it  was  without  the  re- 
straining or  qualifying  conditions  imposed  by  the  act  of 
1887,  and,  in  any  given  case,  if  the  structures  were  subject 
to  lien  under  the  former  acts  as  original  erections,  but,  be- 
cause of  their  character,  could  be  embraced  by  the  act  of 
1887,  the  remedy  would  be  diminished  rather  than  expanded 
by  the  application  of  that  act.  This  act  is  an  enlarging  and 
enabling  one,  intended  to  embrace  cases  not  within  the  pur- 
view of  the  previous  legislation;  but,  if  it  is  extended  to  cases 
which  were  within  such  purview,  the  remedy  available  under 
the  pre-existing  legislation  would  be  no  longer  available  iu 
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its  entirety,  and,  as  to  all  such  cases,  the  act  of  1887  would 
become  a  restraining  instead  of  an  enlarging  act.  We  think 
such  a  result  would  be  inconsistent  with  the  manifest  pur- 
pose of  the  act. 

It  is  true  th;it  in  the  case  of  Thomas  v.  Hinkle^  126  Pa.  St. 
478,  the  opinion  seems  to  warrant  the  contention  of  the  ap- 
pellants in  this  regard.  But  a  careful  consideration  of  that 
decision  siiows  that  it  is  not  applicable  here.  The  case  arose 
under  the  provisions  of  the  act  of  August  1,  1868,  Public 
Laws,  1168,  which  was  an  act  giving  ii  right  of  lien,  in  the 
city  of  Pl)iladelphia  only,  in  all  cases  of  repairs,  alterations, 
and  additions,  but  annexed  certain  conditions  and  qualifica- 
tions as  attending  the  exercise  of  the  right,  one  of  which  was 
a  prohibition  of  lien  in  the  case  of  a  conveyance  of  the  prop- 
erty before  the  filing  of  the  lien.  We  held  that  the  act  of 
1868  was  the  law  in  Philadelphia  in  all  ***  cases  of  repairs, 
alterations,  and  additions,  and,  as  this  was  a  clear  case  of 
addition  under  the  act,  the  right  of  lien  was  only  enforceable 
in  conformity  with  the  act.  The  reasoning  upon  which  the 
decision  was  based  was  that,  "if  there  are  two  acts,  of  which 
one  is  special  and  particular,  and  clearly  includes  the  mat- 
ter in  controversy,  whilst  the  other  is  general,  and  would,  if 
standing  alone,  include  it  also,  and  if,  reading  the  general 
provision  side  by  side  with  the  particular  one,  the  inclusion  of 
that  matter  in  the  former  would  produce  a  conflict  between  it 
and  the  special  provision  it  must  be  taken  that  the  latter  was 
designed  as  an  exception  to  the  general  provision."  The  act 
of  1868  was  special  and  local,  and  conferred  a  lien  within  the 
limits  of  the  city  of  Philadelphia,  which  had  no  existence  in 
any  other  part  of  the  commonwealth.  Within  that  city  it 
was  the  law  in  all  cases  of  repairs,  alterations,  and  additions, 
but  outside  of  the  city  it  was  not  the  law  in  any  such  case. 
Hence  the  doctrine  invoked  as  a  principle  of  construction 
was  directly  applicable.  But  in  the  present  case  there  is  no 
such  situation.  The  law  of  1887  is  just  as  general  as  the 
law  of  1836,  or  the  law  of  1856.  It  and  they  extend  to  all 
parts  of  the  commonwealth.  As  between  them  there  is  no 
conflict.  The  act  of  1836  extended  to  all  cases  of  buildings, 
but  was  held  not  to  include  cases  which  were  merely  cases 
of  repairs,  alterations,  or  additions.  Tlie  law  of  1856  em- 
braced all  cases  of  certain  designated  kinds  of  machinery. 
The  law  of  1887  simply  enlarged  the  subjects  of  lien  gener- 
ally by  extending  them  to  repairs,  alterations,  and  additions, 
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without  taking  away  from  the  laws  of  1836  and  1856  the 
right  of  lien  in  the  cases  which  they  embraced.  Either  of 
the  former  laws  would  embrace  the  present  structure,  and 
therefore  there  was  a  complete  remedy  under  those  acts. 
The  right  of  lien  in  this  case  does  not  depend  in  any  degree 
upon  the  act  of  1887;  it  is  complete  without  it,  and  is,  there- 
fore, not  subject  to  its  conditions  or  qualifications.  We  are 
of  opinion  that  the  learned  court  below  was  correct  in  ttie 
conclusions  reached. 

Judgment  affirmed.  

Mechanic's  Lien — Buildings  and  Structures  Against  Which  a  Libit 
MAY  BE  Enforced. — The  word  "  building"  includes  those  structures  which 
have  capacity  to  contain,  and  are  designed  for  the  habitation  of,  men  or 
animals,  or  the  sheltering  of  property:  La  Crosse  etc.  R.  R.  Go,  V.  Vander- 
pool,  11  Wis.  119;  78  Am.  Dec.  691,  and  extended  note. 


KiNSLOE  V.  Davis. 

[167  Pennsylvania  State,  519.] 
Garnishment. — Funds  in  thb  Hands  of  a  Relief  Association  belonging 
to  a  beneficiary  named  in  the  certificate  of  a  deceased  member  thereof 
are  not  subject  to  garnishment,  if  the  rules  of  such  association  provide 
that  the  beneficiary  is  entitled  to  payment  of  such  funds  in  person  only 
upon  the  execution  of  a  release,  and  such  release  has  not  iu  fact  been 
executed. 

J.  Scott,  Jr.,  for  the  appellant. 
P.  Boyd,  for  the  appellees. 

'**  Williams,  J.  The  judgment  in  this  case  was  entered 
**  on  answers"  made  by  the  garnishee.  The  complaint  now 
made  is  that  the  answers  were  misunderstood,  or  their  legal 
effect  mistaken,  by  the  court  below.  The  plaintiff  alleged 
that  the  railway  company  was  indebted  to  Thomas  B.  Davis, 
the  defendant,  and  sought  to  reach  the  alleged  debt  by  an 
attachment  execution  in  which  the  railroad  company  was 
made  garnishee.  Interrogatories  were  served,  and  the  an- 
swers on  which  the  judgment  was  entered  were  made  in 
response  to  them.  These  answers  deny  any  indebtedness  to 
the  defendant,  and  any  business  transactions  with  him,  but 
proceed  ***  to  state  that  his  father  was  for  many  years  in  the 
employ  of  the  railway  company,  and  became  in  March,  1886, 
a  member  of  the  Pennsylvania  Railroad  Relief  Fund.     This 
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fund,  made  up  from  fees  and  dues  of  members,  and  donations 
made  by  the  railroad  company,  is  administered  by  the  com- 
pany in  accordance  with  certain  fixed  rules  and  regulations. 
One  of  these  appears  to  be  that  the  members  may  name  the 
beneficiary  to  whom  at  his  death  the  sum  named  in  the  cer- 
tificate shall  be  paid.  Another  requires  the  company  to  pay 
only  to  the  person  or  persons- named  as  beneficiaries,  and 
upon  the  execution  of  a  release  to  the  company  from  all 
claims  that  might  or  could  be  made  by  such  beneficiary  for 
or  on  account  of  the  death  of  said  member.  The  answers 
further  set  forth  that  William  Davis,  the  father  of  the  de- 
fendant, named  his  five  children  as  his  beneficiaries,  so  that 
the  defendant  would  be  entitled  to  receive  from  the  company 
upon  the  execution  of  the  release  required,  one-fifth  of  two 
hundred  and  fifty  dollars,  less  one«fifth  of  the  funeral  ex- 
penses; but  that  under  the  "  regulations  and  practice  of  the 
said  relief  department,"  this  sum  would  be  payable  to  the 
defendant  only,  and  not  to  him  until  the  execution  and 
delivery  of  the  release. 

Such  associations,  organized  for  the  relief  of  members  in 
case  of  injury  and  of  their  families  in  case  of  death,  are  not 
against  public  policy:  Johnson  v.  Philadelphia  etc.  R.  R.  Co., 
163  Pa.  St.  127.  And  the  regulations  adopted  in  order  to 
secure  the  contemplated  relief  to  the  persons  entitled  to  it 
should  be  upheld  unless  they  are  contrary  to  law.  The  reg- 
ulations set  up  in  the  answers  were  not  contrary  to  law,  and, 
although  no  copy  of  them  has  been  appended,  the  correctness 
of  the  answers  in  this  respect  has  not  been  excepted  to  or 
denied.  Accepting  them  as  true  as  the  motion  for  judgment 
"  on  answers"  does,  the  question  raised  is,  do  these  answers 
show  a  fund  in  the  hands  of  the  garnishee  liable  to  seizure 
under  the  attachment  ?  We  think  they  do  not.  They  show 
the  existence  of  a  fund  belonging  to  the  Pennsylvania  Rail- 
road Relief  Association  in  the  hands  of  the  garnishee.  They 
show  that  this  fund  is  administered  for  the  relief  associ- 
ation by  the  garnishee,  and  under  the  regulations  which  the 
relief  association  has  adopted.  They  show  that  under  these 
regulations  the  sum  due  to  a  beneficiary  is  payable  only  to 
him  or  her  in  person,  and  upon  the  execution  of  a  release  to 
the  railroad  company,  for  all  liability  '*'  growing  out  of  the 
accident  or  death  by  reason  of  which  the  money  is  payable. 
An  attaching  creditor  is  not  within  the  mischief  against  which 
the  relief  association  was  intended  to  afford  protection.     He 
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does  not  fall  within  the  description  of  the  person  or  persona 
entitled  to  take.  He  can  neither  execute,  nor  compel  his 
debtor  to  execute,  the  release  to  the  railroad  company.  The 
answers  do  not  support  the  judgment,  and  for  this  reason  it  is 
reversed. 
The  record  ie  remitted  and  a  procedendo  awarded. 

Garnishment  of  Lifb  Insurance  Money. — A  policy  of  life  inanranoa 
payable  to  the  legal  representatives  of  the  iasured  is  aot  sabject  to  attach* 
ment  during  his  life:  Day  v.  New  England  etc.  Ina.  Co.,  Ill  Pa.  St.  507j  56 
Am  Rep.  297. 


Bailey  v.  Philadelphia, 

[167  Pennsylvania  State,  669.] 

Municipal  Corporations. — Moral  Obligation  is  Good  Consideration 
for  the  payment  by  a  municipal  corporation  of  public  money  for  serv. 
ices  rendered. 

Municipal  Corporations — ^Transfers  of  Appropriations. — A  city  conn* 
cil  has  power  by  ordinance  to  transfer  public  money  from  one  appropri* 
ation  to  another  for  the  purpose  of  paying  a  moral  obligation  incurred 
by  the  city. 

Right  to  Compromise  and  settle  an  existing  and  asserted  claim  does  not 
depend  on  the  ultimate  decision  for  or  against  its  validity. 

Municipal  Corporations — Appropriations. — A  statute  providing  that 
"no  money  shall  be  drawn  from  the  city  treasury  except  by  due  pro- 
cess of  law,  or  upon  warrants  signed  by  the  head  of  the  appropriate 
department "  does  not  interfere  with  the  discretion  of  the  city  council 
over  the  department  to  which  appropriations  shall  be  properly  assigned 
for  payment. 

Municipal  Corporations  —  "Appropriate  Department"  —  Statutory 
Construction. — Under  a  statute  providing  that  no  money  shall  ba 
drawn  from  the  city  treasury  except  ....  upon  warrants  signed  by 
the  head  of  the  appropriate  department,"  the  words  "appropriate  de- 
partment "  include  all  officials  charged  with  duties  pertaining  to  tha 
city  government  for  whose  expenses  the  city  is  obliged  to  provide. 
The  clerk  of  the  city  council  is  such  official,  although  not  technically 
the  head  of  the  department. 

Bill  in  Equity  for  an  injunction  to  restrain  the  payment 
of  money  to  one  Margaret  T.  Sherry.  The  trial  court,  after 
having  entered  a  preliminary  injunction,  subsequently  dis- 
solved it,  and  plaintififs  appeal. 

T.  M.  Etting^  D.  W.  Sellers^  and  J.  P.  Keating,  for  the  ap- 
pellants. 

J.  0.  Johnson,  W.  A.  Hayes,  0.  L.  Crawford,  C.  F,  Warwick^ 
city  solicitor^  and  J,  Alcorn^  assistant  city  solicitor,  for  the 
appellee. 
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871  Mitchell,  J.  This  case  does  not  raise  any  question 
of  the  relative  powers  of  the  board  of  education,  and  the 
sectional  school  boards,  nor  involve  in  any  way  the  merits  of 
the  original  controversy  which  came  to  this  court  in  Com- 
monwealth V.  JenkSy  154  Pa.  St.  368. 

What  we  have  now  before  us  is  the  power  of  the  councils 
of  Philadelphia  to  make  the  appropriation  to  Miss  Sherry, 
and  to  do  it  by  a  transfer  of  an  item  from  one  appropriation 
to  another.  On  this  subject  the  main  question  is  the  right 
of  councils  to  recognize  a  moral  obligation  as  a  good  con- 
sideration for  the  payment  of  public  money. 

The  facts  are  not  in  dispute.  Miss  Sherry  was  elected  by 
the  sectional  school  board  as  supervising  principal  of  the  John 
Moflfet  Combined  Grammar  and  Secondary  School,  in  October, 
1891,  and  began  the  performance  of  her  duties  as  such  on 
January  4,  1892.  The  board  of  education  on  February  10th 
refused  to  confirm  her  election,  and  on  March  8,  1892,  re- 
graded  the  school  so  as  to  dispense  with  the  oflSce  of  super- 
vising principal.  Miss  Sherry  and  the  sectional  board  which 
had  elected  her,  claiming  that  her  title  was  complete  by  the 
election  and  did  not  require  to  be  confirmed  by  the  board  of 
education,  she  brought  suit  by  mandamus  to  compel  the  board 
of  education  to  certify  her  name  on  the  roll  of  teachers  to  the 
city  controller.  This  suit  was  decided  against  her  by  this 
court  on  April  24,  1893.  The  councils  of  the  city  inserted  in 
the  appropriation  to  the  board  of  *''*  education  for  1894  an 
item.  No.  56,  to  pay  Miss  Sherry  "  the  amount  of  salary  in 
dispute,"  but  the  board  refusing  to  draw  a  warrant  for  this 
item  it  was  transferred  by  ordinance  June  18,  1894,  to  a  new 
item,  8^,  in  appropriation  of  the  clerks  of  councils,  "to  pay 
Miss  Margaret  Sherry  said  salary." 

This  appropriation  is,  on  the  face  of  it,  to  pay  for  services 
rendered.  Whether  it  is  accurately  called  salary  or  not  is  un- 
important. Nor  is  it  material  that  the  services  may  not  have 
included  all  the  work  of  a  supervising  principal  for  the  full 
period.  That  was  not  Miss  Sherry's  fault.  She  held  herself 
in  readiness  to  perform,  and,  if  councils  had  a  right  to  com- 
pensate her  at  all,  the  amount  was  within  their  discretion  so 
long  as  it  was  exercised  in  good  faith  and  without  abuse. 
Miss  Sherry  not  only  held  herself  ready  to  render  the  serv- 
ices but  claimed  the  right  to  do  so.  That  right  depended 
on  a  question  of  authority  under  the  law  between  the  sec- 
tional school  and  the  board  of  education,  and  the  real  contest 
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in  the  matter  was  between  those  two  bodies  and  was  fought 
over  Miss  Sherry's  head.  For  that  she  was  not  responsible. 
The  contest  terminated  adversely  to  Miss  Sherry's  right  by 
the  decision  of  this  court  in  April,  1893,  and  no  compensa- 
tion was  claimed  by  her  or  granted  by  councils  for  any  period 
after  that  date. 

While  the  contest  was  pending  the  legal  question  may 
fairly  be  said  to  have  been  in  doubt.  The  title  of  certain 
teachers  to  office  would  seem  to  be  complete  by  an  election 
by  the  sectional  board,  under  the  law  as  stated  in  the  opin- 
ion of  the  city  solicitor  of  Philadelphia,  March  2,  1888 
<(App.  to  Ord.,  1888,  p.  17),  while  the  qualifications,  etc.,  and 
the  title  of  others  depended  on  the  action  of  the  board  of 
education.  How  far  supervising  principals  belonged  to  one 
class  or  to  the  other  was  open  to  question.  Had  the  city 
councils,  while  Miss  Sherry's  claim  was  pending  and  unde- 
cided, passed  an  ordinance  to  pay  her  in  settlement  of  her 
claim  there  could  have  been  no  doubt  of  their  authority  to  do 
60.  The  right  to  compromise  and  settle  an  existing  and  as- 
serted claim  does  not  depend  on  the  ultimate  decision  for  or 
against  its  validity.  If  it  did,  compromise  instead  of  being 
an  end  of  litigation  which  the  law  favors,  would  be  only  an 
additional  complication  in  the  progress  of  it.  How  far  does 
the  law  prescribe  as  mandatory  any  different  rule,  *"  when 
the  settlement  is  not  made  until  after  the  question  of  right  is 
decided?  Undoubtedly  the  legal  claim  of  Miss  Sherry  was 
at  an  end  when  this  ordinance  was  passed.  She  had  no 
right  which  could  have  been  enforced  by  action.  But  it  does 
not  follow  that  her  claim  was  without  merit.  The  committee 
of  councils  reported,  on  the  contrary,  after  investigation,  that 
it  was  founded  on  services  rendered  under  claim  and  color  of 
right  and  title,  and  was  meritorious.  Does  the  law  prohibit 
the  city  from  recognizing  the  moral  obligation  arising  from 
these  circumstances?  We  do  not  find  any  thing  that  com- 
pels us  to  so  hold.  A  moral  obligation  in  law  is  defined  as 
one  "  which  cannot  be  enforced  by  action  but  which  is  bind- 
ing on  the  party  who  incurs  it,  in  conscience  and  according 
to  natural  justice,"  and  again,  a  "duty  which  would  be 
enforceable  by  law,  were  it  not  for  some  positive  rule,  which, 
with  a  view  to  general  benefit,  exempts  the  party  in  that  par- 
ticular instance  from  legal  liability":  15  Am.  &  Eng.  Ency. 
of  Law,  716.  In  this  state  it  is  held  that  such  an  obligation 
will  sustain  an  express  promise  to  pay,  and,  a  fortiori,  an 
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actual  payment:  Hemphill  v.  McClimans^  24  Pa.  St.  367;  Sieh' 
bins  V.  Crawford  County,  92  Pa.  St.  289;  37  Am.  Rep.  687; 
Leonard  v.  Diiffin,  94  Pa.  St.  218;  Brooks  v.  Merchants*  Nat. 
Bank,  125  Pa.  St.  394;  Holden  v.  Banes,  140  Pa.  St.  63;  Kelly 
V.  Eby,  141  Pa.  St.  176.  If  a  mere  promise  to  pay  under 
Buch  circumstances  would  be  enforced  by  law  against  aa 
individual,  certainly  an  actual  payment,  or  its  equivalent, 
an  order  by  the  councils  on  their  ministerial  officer  who  has 
no  duty  in  reference  thereto  but  obedience,  should  be  sus- 
tained against  a  municipal  corporation.  Councils  it  is  true 
are  trustees  and  the  law  limits  their  expenditure  of  public 
money  to  public  purposes,  but  they  are  also  representatives 
of  their  constituents,  and  delegates  of  the  city's  legislative 
powers,  and  there  is  nothing  in  the  law  or  in  sound  public 
policy  to  prohibit  the  city  from  being  honest,  and  paying  its 
bona  fide  debts  which  are  good  in  conscience  and  justice, 
though,  for  sufficient  other  reasons,  there  is  a  general  rule 
which  prevents  them  from  being  enforceable  by  law. 

The  opinion  of  the  learned  judge  below  calls  attention  to 
some  recent  instances  of  similar  municipal  action;  among 
them,  that  in  regard  to  Mr.  Oellers,  who  acted  as  city  treas- 
urer for  a  time  under  an  election  by  councils  to  a  vacancy 
which  it  was  subsequently  decided  should  be  filled  by  the 
appointee  of  the  *'*  governor:  Commonwealth  v,  Oellers,  140 
Pa.  St.  457.  Councils  passed  an  ordinance  making  compen- 
sation to  him  for  his  services.  It  would  have  been  a  very 
doubtful  public  policy  which  would  have  compelled  councils 
to  proclaim  in  advance  that  the  officer  to  be  elected  would 
get  no  compensation  for  his  eight  months  or  more  of  labor 
and  responsibility  unless  he  could  maintain  his  title  de  jure 
to  the  office,  the  mode  of  filling  which  was  then  known  to  be 
in  dispute.  With  such  an  announcememt  it  is  not  likely 
that  the  office  would  be  accepted  by  any  man  of  the  charac- 
ter and  abilities  suited  to  that  responsible  position,  but  rather 
that  it  would  go  to  some  one  who  wanted  it,  in  the  language 
of  the  day,  for  '*  what  there  was  in  it." 

The  other  objections  are  to  the  method  of  payment  adopted. 
The  item  was  originally  contained  in  the  appropriation  to 
the  board  of  education,  and,  when  that  department  refused  to 
draw  the  warrant,  it  was  transferred  to  the  appropriation 
to  the  clerks  of  councils.  Transfer  of  items  is  expressly 
recognized  by  the  act  of  June  1,  1885,  article  7,  Public  Laws, 
45,  which  provides  that  the  city  controller  "shall  not  suffer 
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the  appropriation  for  one  item  of  expense  to  be  drawn  upon 
for  any  other  purpose,  or  by  any  department  other  than  that 
for  which  the  appropriation  was  specifically  made,  except  on 
transfers  made  by  ordinance  of  councils." 

Article  6  of  the  same  act  provides  that  "  no  money  shall  be 
drawn  from  the  city  treasury  except  by  due  process  of  law,  or 
upon  warrants  signed  by  the  head  of  the  appropriate  depart- 
ment," and  it  is  argued  that  this  item  belongs  properly  to  the 
department  of  education.  But  "  appropriate  department "  in 
this  section  means  the  department  to  which  the  appropriation 
is  made,  and  whose  head  is  to  draw  the  warrants.  It  is  the 
general  direction  which  is  embodied  again  specifically  as  to  the 
controller  in  section  7  already  quoted  prohibiting  that  officer 
from  countersigning  any  warrant  drawn  by  "  any  department 
other  than  that  for  which  the  appropriation  was  specifically 
made."  It  is  not  intended  to  interfere  with  the  discretion  of 
councils  over  the  department  to  which  appropriations  should 
properly  be  assigned.  How  far  councils  might  under  this 
discretion  appropriate  to  one  department  funds  the  control  of 
which  was  within  the  objects  and  jurisdiction  of  another,  we 
*'*  need  not  consider,  as  no  such  case  is  before  us.  This 
appropriation  is  not  an  interference  with  the  functions  of  the 
department  of  education,  for  it  does  not  assume  to  determine 
any  question  of  title  in  Miss  Sherry  as  a  teacher,  or  her  legal 
right  to  salary  as  such.  It  is  a  recognition  and  payment  of 
an  obligation  of  the  city  for  services  rendered,  and  the  depart- 
ment in  which  they  were  rendered  is  not  in  any  way  material 
on  this  question.  If  the  obligation  had  been  binding  in  law 
and  a  judgment  had  been  obtained  upon  it,  there  would  have 
been  no  compulsion  on  the  councils  to  assign  the  appropria- 
tion to  pay  such  judgment  to  the  department  of  education 
because  the  original  cause  of  action  arose  there.  It  might 
appropriately  be  assigned  to  the  law  department  which  has 
the  control  and  supervision  of  the  city's  lawsuits.  So  in  the 
present  case  the  appropriation  is  one  of  the  miscellaneous 
class  which  councils  may  commit  to  the  care  of  any  depart- 
ment they  see  fit.  Nor  is  the  objection  that  the  clerks  of 
councils  are  not  a  department  of  the  city  government  any 
more  forcible.  There  are  many  expenses  of  the  city  which 
are  not  directed  by  a  technical  department,  and  appropria- 
tions are  annually  and  regularly  made  among  others  to  the 
district  attorney,  the  clerk  of  the  quarter  sessions,  the  coroner 
the  sheriff,  and  other  officers  who  form  no  part  of  the  city 
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government  etrictly  so  called,  and  are  certainly  not  depart- 
ments thereof  under  the  act  of  1885.  The  words  "  appropriate 
department "  in  that  act,  therefore,  must  be  held  to  include 
all  officials  charged  with  duties  pertaining  to  the  city  gov- 
ernment, for  whose  expenses  the  city  is  obliged  to  provide. 
The  clerks  of  councils  are  such  officials  as  to  all  miscellaneous 
matters  which  councils  may  devolve  upon  them,  though  they 
are  not  technically  heads  of  departments. 

This  case  was  heard  in  the  court  below  on  a  motion  to  dis- 
solve a  preliminary  injunction,  but,  as  the  whole  controversy 
is  involved,  the  parties  have  agreed  that  it  shall  be  treated 
here  as  upon  final  hearing. 

The  order  dissolving  the  injunction  is  affirmed  and  the  bill 
dismissed  with  costs.  ___^ 

Contracts — Considkbation — Moral  Obligation. — A  moral  obligatioo 
is  sufficient  to  support  an  obligation  to  pay:  Robinson  v.  Hurat,  78  Md.  59; 
44  Am.  St.  Rep.  266;  Ferguson  v.  Hairia,  39  S.  C.  323;  39  Am.  St.  Rep. 
731,  and  extended  note. 

Compromises  OF  Doubtful  Claim — Conclusivkness  of. — A  compromise 
of  a  doubtful  right  procured  without  such  deceit  as  would  vitiate  any  other 
contract  concludes  the  parties,  though  ignorant  of  the  extent  of  their  rights: 
Hoge  V.  Hoge,  1  Watts,  163;  26  Am.  Dec.  52,  and  note.  A  fair  settlement 
of  conflicting  claims  between  parties  is  binding  upon  them  though  they  may 
have  yielded  legal  rights:  Converse  v.  Blumrich,  14  Mich.  109;  90  Am.  Deo. 
230,  and  note;  Knotts  v.  Preble,  50  111.  226;  99  Am.  Dec.  514,  and  note. 
But  where  a  disputed  claim  is  legally  groundless,  a  promise  made  upon  • 
compromise  of  it  ia  not  binding:  Schnell  r.  Nell,  17  Ind.  29;  79  Am.  Deo. 
453 
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SUPREME    COUBT 

SOUTH  CAROLINA. 


Baum  v.  Trantham. 

[42  South  Carolina,  104.1 

Payments — Application  of. — A  debtor  may  apply  moneys  paid  by  him  to 
either  of  several  obligations;  but,  failing  to  direct  such  application  at 
the  time  of  payment,  his  creditor  may  at  any  time  prior  to  judgment 
apply  it  to  such  claim  as  he  sees  fit. 

Payments — Directing  Application  of. — The  proper  and  only  time  for  th« 
mortgagor  to  direct  the  application  of  the  payment  of  a  surplus  of  pro- 
ceeds arising  from  the  sale  of  the  mortgaged  property  to  the  mortgagee 
is  at  the  time  that  such  property  is  delivered  to  him  by  the  mortgagor. 
Failing  to  make  such  direction  then,  he  cannot  make  it  subsequently, 
though  he  did  not  know  at  the  time  of  surrendering  the  property  that 
after  applying  it  to  the  debt  on  which  it  was  surrendered  a  surplus 
would  remain  in  the  hands  of  the  creditor. 

Payments  —  Application  of — Mortoage  Overplus. — A  provision  in  a 
mortgage  that  the  net  proceeds  of  any  sale  made  thereunder  shall  be 
applied  to  the  payment  of  the  mortgage  debt,  and  any  overplus  returned 
to  the  mortgagor,  is  not  a  direction  by  him  to  apply  such  overplus  to 
the  payment  of  any  particular  debt,  and  the  mortgagee  may  apply  it  to 
any  other  claim  held  by  him  against  the  mortgagor. 

/.  D.  Kennedy,  for  the  appellants. 

W.  D.  Trantham,  for  the  appellee. 

106  McIvER,  C.  J.  The  facts  of  this  case  seem  to  be  con» 
ceded,  and  the  only  controversy  is  as  to  the  legal  rights  of 
the  parties  under  the  facts.  On  the  18th  of  July,  1888,  the 
defendant  executed  a  mortgage  on  two  town  lots  to  one  H. 
Baum,  to  secure  the  payment  of  two  notes,  aggregating  the 
sum  of  $175,  which  notes,  together  with  the  mortgage,  were 
duly  assigned  to  the  plaintifi's  herein.  **''  On  the  15th  of 
March,  1889,  the  defendant  gave  to  Baum  Bros.  &  Stein  a 
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mortgage  on  five  mules  and  certain  other  personal  property, 
to  secure  the  payment  of  advances  to  the  amount  of  $500, 
payable  Ist  of  October,  1889;  and  on  the  16th  of  March, 
18S9,  the  defendant,  by  an  indorsement  thereon,  agreed  tliat 
the  lien  of  said  mortgage  should  be  so  extended  as  to  cover 
a  balance  due  on  account  for  1888,  amounting  to  $363.77, 
which  should  likewise  be  due  and  payable  on  the  1st  of  Octo- 
ber, 1889.  This  mortgage  was  also  assigned  to  the  plaintiffs 
herein.  On  the  4th  of  January,  1893,  defendant  delivered  to 
plaintiff's  four  of  the  mules  covered  by  the  mortgage  of  per- 
sonalty, and  gave  plaintiffs  a  paper  of  which  the  following  is 
a  copy:  "I  hereby  waive  the  advertisement  of  mules  under 
mortgage  to  Baum  Bros.,  and  consent  to  their  being  sold  by 
them  at  private  sale,  the  proceeds  of  said  sale  to  inure  to  my 
benefit."  On  the  next  day,  to  wit:  5th  of  January,  1893,  by 
agreement  of  the  parties,  the  mules  were  appraised  at  the 
sum  of  $315,  and  the  plaintiffs  agreed  to  take  them  at  that 
price;  and  on  tiie  same  day  plaintiffs  made  the  following  en- 
try on  their  journal:  "Camden,  So.  Ca.,  January,  1893.  Mer- 
chandise, 5th,  $315.  W.  D.  Trantham,  contingent  fund,  $315, 
for  four  mules,  which  has  been  credited  on  1889  mortgage, 
the  same  having  been  appraised  by  S.  B.  Latham, "  and  also 
indorsed  on  the  mortgage  of  the  mules  a  credit  of  $315. 

At  this  time  both  the  plaintiffs  and  defendant  were  under 
the  impression  that  more  than  $315  remained  due  on  that 
mortgage;  and  between  the  5th  and  the  9th  of  January,  1893, 
the  plaintiffs  made  several  demands  upon  the  defendant  for 
the  balance,  $41.62,  claimed  to  be  still  due  on  the  mortgage. 
On  the  night  of  the  8th  of  January,  1893,  the  defendant  dis- 
covered from  certain  memoranda  in  his  possession,  which  had 
previously  been  mislaid,  that  the  proceeds  of  the  sale  of  the 
mules  had  been  more  than  suSicient  to  pay  the  real  balance 
due  on  the  mortgage,  and  on  the  next  morning,  the  9th,  ad- 
dressed to  plaintiffs  a  note,  informing  them  of  the  fact,  and 
directing  them  to  credit  the  surplus  proceeds  of  the  sale  of 
the  mules  upon  the  mortgage  of  the  town  lots.  To  this  note 
the  plaintiffs  replied  as  follows:  "Will  you  please  send  us  a 
statement  *"^  showing  how  you  arrived  at  the  figures  named 
in  your  letter,  so  we  may  so  enter  upon  our  books,  if  we  find 
the  same  correct."  The  statement  was  sent,  atid  the  plain- 
tiffs declined  to  credit  the  surplus  proceeds  of  the  sale  of  the 
mules  upon  the  mortgage  of  the  town  lots.  On  the  11th  of 
January  plaintiffs  wrote  defendant,  saying:  "  We  beg  to  say 
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that  we  do  not  agree  with  you  in  your  statement  as  to  how 
the  matter  stands";  to  which  defendant  replied  on  the  next 
day,  saying  that  he  adhered  to  his  position  assumed  in  his 
note  of  the  9th,  and  demanding  that  the  surplus  proceeds  of 
the  sale  of  the  mules  be  credited  on  the  mortgage  of  the  town 
lots.  It  also  appears  that,  at  the  time  of  this  transaction, 
defendant,  in  addition  to  the  debts  due  on  the  two  mortgages, 
was  indebted  to  plaintiffs  on  other  unsecured  claims,  the 
amount  of  which  is  not  stated — which,  however,  is  not  mate- 
rial to  the  solution  of  the  legal  question  presented. 

The  only  question  presented  in  this  action,  brought  to  fore- 
close the  mortgage  of  the  town  lots,  is  whether  the  defendant 
is  entitled  to  require  the  plaintiffs  to  credit  the  surplus  pro- 
ceeds of  the  sale  of  the  mules  upon  the  debt  secured  by  the 
mortgage  of  the  town  lots,  or  whether  the  plaintiffs  have  the 
right  to  apply  such  surplus  to  the  unsecured  claims  held  by 
them  against  the  defendant.  There  is,  and  can  be,  no  dis- 
pute as  to  the  rule  that,  where  a  debtor  owes  several  claims  to 
his  creditor,  he  has  the  right,  when  he  makes  a  payment,  to 
direct  the  application  of  such  payment  to  such  claim  as  he 
may  choose;  but  if  he  fails  to  give  such  direction  at  that  time, 
then  the  creditor  may,  at  any  time  before  judgment,  apply 
such  payment  to  such  claim  as  he  may  see  fit.  The  reason 
of  the  rule  is  that,  up  to  the  time  of  payment  of  the  money, 
or  the  delivery  of  the  property  agreed  to  be  taken  as  a  sub- 
stitute for  money,  such  money  or  property,  as  the  case  may 
be,  belongs  to  the  debtor,  and  he  may,  therefore,  direct  its 
application;  but  so  soon  as  the  money  or  property  passes 
from  the  debtor  to  the  creditor,  without  direction  as  to  its 
application,  it  becomes  the  money  or  the  property  of  the  cred- 
itor, and  he  may,  therefore,  apply  it  to  whichever  debt  he 
chooses.  So  that  this  case  must  turn  upon  the  inquiry,  when 
was  the  ***  payment  of  $315  made  by  the  defendant  to  the 
plaintiffs;  and  whether  the  defendant  did,  at  the  time,  give 
any  directions  as  to  its  application. 

It  seems  to  us  clear  that  this  payment  must  be  regarded 
as  having  been  made  on  the  fifth  day  of  January,  1893,  so 
soon  as  it  was  agreed  between  the  parties  that  the  plaintiffs 
should  take  the  mules  at  the  appraised  price;  for  that  was, 
practically,  the  same  thing  as  if  the  defendant  had  on  that 
day  sold  the  mules,  by  consent  of  plaintiffs,  to  some  third 
person  for  that  sum  of  money,  and  turned  over  the  same  to 
the  plaintiffs;  and,  in  that  event,  there  could  -be  no  doubt  that 
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the  payment  must  be  regarded  as  made  on  that  day;  and  as 
there  is  no  pretense  that  the  defendant,  on  that  day,  gave 
any  direction  as  to  the  application,  he  lost  his  right  to  do  so 
afterward.  The  fact  that  both  parties  were  under  the  erro- 
neous impression  that  it  would  require  the  whole  of  the  sum 
tlien  paid  to  extinguish  the  debt  secured  by  the  mortgage  of 
the  mules,  to  which  both  parties  then  understood  that  the 
money  was  to  be  applied,  cannot  affect  the  question;  for  the 
further  fact  would  still  remain,  that  no  direction  was  thea 
given  as  to  the  application  of  the  surplus,  if  any  there  should 
be.  If,  as  indicated  in  Bell  v.  Bell,  20  S.  C.  34,  and  in  Frost 
V.  Weathershee,  23  S.  C.  368,  369,  the  proper  time  to  direct  the 
application  of  the  surplus  of  the  proceeds  of  sale  of  personal 
property,  delivered  or  consigned  to  the  mortgagee  or  other 
lienee  for  sale,  is  when  such  property  is  delivered  or  con- 
signed to  the  mortgagee  or  other  lienee,  as  would  seem  to  be 
reasonable,  inasmuch  as  the  property  then  passes  from  under 
the  control  of  the  mortgagor  or  other  lienor,  then  it  is  clear 
that  the  defendant  did  not  then  give  any  specific  directions 
as  to  the  application  of  the  surplus  proceeds  of  the  sale  of  the 
mules;  for  in  the  paper  given  to  plaintiffs,  when  the  mules 
were  delivered  to  them,  a  copy  of  which  is  set  out  above,  no 
such  directions  were  given,  for  in  that  paper  the  defendant 
simply  waived  the  necessity  for  an  advertisement,  and  con- 
sented that  the  mules  should  be  sold  at  private  sale,  "  the 
proceeds  of  said  sale  to  inure  to  my  benefit,"  and  when  the 
mules  were  sold,  and  the  proceeds  of  sale  were  applied,  first, 
to  extinguish  the  balance  due  on  the  mortgage  **®  debt,  as 
the  law  required,  and  the  surplus  of  such  proceeds  was 
applied  to  the  unsecured  claims  held  by  plaintiffs  against 
the  defendant,  such  proceeds  did  inure  to  the  benefit  of  de- 
fendant. 

Nor  can  the  fact  that  the  mortgage  on  the  mules  contained 
the  provision,  usually  found  in  such  papers,  that,  upon  de- 
fault in  payment  of  the  mortgage  debt,  the  mortgagees  might 
seize  and  sell  the  mortgaged  property,  '*  and  apply  the  net 
proceeds  of  such  sale  to  the  payment  of  said  debt,  returning 
the  overplus,  if  any.  to  the  said  W.  D.  Trantham,"  affect  the 
question.  Such  a  provision  can,  in  no  proper  sense,  be  re- 
regarded  as  a  direction  by  the  mortgagor  to  apply  any  sur- 
plus of  the  proceeds  of  the  sale  to  any  particular  debt.  It  is 
nothing  more  than  an  express  declaration  of  what  the  law 
would  necessarily  imply  without  such  declaration,  to  wit. 
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that  the  mortgagee,  upon  breach  of  the  coiulition  of  the  mort- 
gage, becomes  the  legal  owner  of  the  mortgaged  property,  and 
as  such  may  seize  and  sell  the  same  in  satisfaction  of  the 
mortgage  debt,  subject,  however,  to  an  equity  upon  the  part 
of  the  mortgagor  to  require  an  accounting  from  the  mortgagee 
for  the  proceeds  of  the  sale,  but  in  such  accounting  the  mort- 
gagee is  entitled  to  credit  for  any  unsecured  claims  which  he 
may  hold  against  the  mortgagor:  Reese  v.  Lyon,  20  S.  C.  17; 
McClendon  v.  Wells,  20  S.  C.  514. 

Again,  it  is  urged  that  plaintiflFs,  by  their  first  letter,  con- 
sented to  credit  the  surplus  upon  the  mortgage  of  the  town 
lots,  if  the  statement  furnished  by  the  defendant  should  be 
found-correct.  But  that  letter  cannot  be  so  construed.  It 
certainly  does  not  say  so,  and  its  terms  imply  exactly  the 
contrary;  for  the  credit  was  to  be  entered  "upon  our  books," 
where,  doubtless,  the  unsecured  account  appeared,  and  not 
upon  the  mortgage  of  the  town  lots.  Besides,  the  plaintiffs, 
in  their  letter  of  the  11th  of  January,  expressly  declined  to 
accept  the  correctness  of  defendant's  statement. 

It  seems  to  us,  therefore,  that,  in  any  view  of  the  case,  the 
defendant  having  failed  to  exercise  his  right  to  direct  the 
application  of  any  surplus  of  the  proceeds  of  the  sale  of 
mortgaged  property  which  might  remain  after  satisfying  the 
mortgage  debt,  either  at  the  time  of  the  delivery  of  ***  the 
property  to  the  mortgagees  or  at  the  time  of  the  sale  thereof, 
he  lost  his  right  to  give  such  direction,  and  his  attempt  to  do 
so  four  or  five  days  afterward  cannot  avail  him,  and  we  think 
the  circuit  judge  erred  in  holding  otherwise. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  such  further  proceedings  as  may  be  necessary 
to  carry  out  the  views  herein  announced. 


Debtor  and  Creditor — Application  op  Payments — General  Rulk. 
When  a  creditor  holds  several  claims  against  his  debtor  the  latter,  oa 
making  a  payment,  may  direct  upon  which  debt  it  shall  be  credited,  but, 
failing  to  do  this,  the  creditor  may  make  the  application  in  the  manner 
most  to  his  interest:  Beck  v.  Haas,  111  Mo.  264;  33  Am.  St.  Rep.  616,  and 
note;  Perot  v.  Cooper,  17  Col.  80;  31  Am.  St.  Rep.  258,  and  note. 
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Heyward  V.  Farmers'  Mining  Company. 

[42  SoTTTH  Carolina.  188.] 

Rial  Property— Trial  of  Title.— If  a  complaint  to  recover  damages  for 
trespass  to  land  and  to  enjoin  further  trespass  alleges  that  plaintiff  it 
in  possession  and  seised  in  fee,  a  denial  of  these  allegations  raises  an 
issue  as  to  title  triable  on  the  law  side  of  the  court. 

Real  Propebty — Trial  of  Title — Pendency  of  Another  Action. — If  a 
complaint  embraces  two  causes  of  action,  one  for  the  recovery  of  real 
property  and  the  other  for  equitable  relief,  the  former  should  be  set  on 
the  law  side  of  the  court,  and  the  title  there  determined,  without  re- 
quiring plaintiff  to  bring  another  action,  but,  if  he  is  so  required,  and 
does  institute  another  action,  error  cannot  be  predicated  upon  the  fail- 
ure of  the  trial  court  to  sustain  defendant's  plea  of  another  action  pend- 
ing if  such  plea  is  not  brought  up  for  consideration  by  the  court,  and 
no  exception  is  taken  to  the  failure  to  consider  and  pass  upon  it. 

Appeal. — Findings  of  Fact  in  a  law  case  cannot  be  reviewed  on  appeal. 

Deeds. — The  Accidental  Omission  of  a  Seal  from  a  deed  does  not  affect 
its  validity. 

Real  Property — Title — Evidence. — The  occupant  of  land  may  rely  oa 
deeds  and  possession  as  showing  color  of  title  and  the  extent  of  his 
claim. 

Real  Property— Trial  of  Title. — Mere  Possession  of  Tide  Lanot 
without  proof  of  title  is  not  sufficient  to  enable  the  occupant  to  re- 
cover, as  against  the  state  and  its  licensee,  in  an  action  of  trespass  t9 
try  title  in  which  plaintiff  alleges  that  he  is  seised  io  fee  and  the  defend* 
ants  deny  it. 

Conflict  of  Laws. — The  Statcte  of  Limitations  in  Force  when  a 
Cause  of  Action  Accrues  controls  rather  than  an  amendment  subse- 
quently  adopted.    The  amendment  does  not  operate  retroactively. 

Watercourses. — To  be  Navioable  a  stream  must  have  sufficient  depth 
and  width  to  float  useful  commerce,  the  test  being  navigable  capacity, 
without  regard  to  present  use  or  whether  the  surroundings  are  such  as 
to  make  it  presently  useful  for  commerce. 

Watercourses— Navigability. — The  Fact  that  a  Stream  has  not  been 
IN  Actual  Use  for  the  purposes  of  commerce  does  not  affect  its  navi- 
gable character. 

Watercourses. — Navigable  Stream  which  Runs  Up  into  a  Privatb 
Estate  and  is  there  lost  in  a  surrounding  marsh,  though  it  has  never 
been  used  as  a  highway  for  commerce,  and  is  not  connected  with  other 
such  highways,  if  capable  of  such  use,  is  not  thereby  deprived  of  its 
navigable  character. 

Grants,  Revocability  op. — Grants  of  Land  Covered  by  Naviqablb 
Streams,  though  made  by  state  officers  under  power  to  grant  vacant 
lands,  may  be  subsequently  revoked  by  the  state. 

Action  by  W.  M.  Heyward  against  the  Farmers'  Mining 
Company  on  the  following  complaint: 

"I.  That  at  the  times  hereinafter  stated  the  plaintiff, 
William  Manigault  Heyward,  trustee,  was  and  still  is  the 
owner  in  fee  simple  and  in  possession  of  all  that  tract  of 
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land  situate,  lying,  and  being  in  the  county  of  Beaufort, 
state  aforesaid,  containing  twenty-four  hundred  acres,  more 
or  less,  butting  and  bounding  to  the  north  on  lands  of  Will- 
iam Manigault  Heyward,  trustee;  to  the  south  on  St.  Helena 
sound;  to  the  east  on  Combahee  river,  and  to  the  west  on 
Bull  river,  having  such  marks,  forms,  and  bounds  as  are 
represented  by  a  certain  plat  annexed  to  a  grant  from  the 
state  of  South  Carolina  to  Christopher  Williman,  duly  re- 
corded in  the  office  of  secretary  of  state  of  South  Carolina. 

"II.  That  at  the  times  hereinafter  stated  the  defendant, 
the  Farmers'  Mining  Company,  was  and  still  is  a  body  cor-« 
porate  under  the  laws  of  this  state,  having  a  capital  stock  of 
ten  thousand  dollars. 

"III.  That  on  or  about  the  4th  day  of  November,  1891, 
the  said  defendant,  the  Farmers'  Mining  Company,  either  by 
themselves  or  by  their  servants  and  agents,  acting  with  their 
consent  and  by  their  direction  and  authority,  entered  unlaw- 
fully upon  the  premises  described  in  the  first  paragraph  of 
this  complaint,  the  property  of  the  plaintiff,  and  committed 
acts  of  trespass  thereupon,  to  wit:  By  proceeding  to  dig  and 
mine  and  remove  from  the  said  lands  deposits  of  phosphate 
rock  of  great  value,  and  although  they  (the  said  defendant) 
have  been  so  mining  only  for  the  period  of  ten  days,  yet  they 
have  already  dug  therefrom  about  400  tons,  of  the  value  of 
$2,800,  and  are  continuing,  notwithstanding  the  protest  and 
warning  of  the  pLiintifiF,  to  mine  and  remove  from  said  lands 
said  valuable  phosphate  deposits  at  the  rate  of  about  fifty 
tons  per  day.  That  the  injury  so  caused  to  this  plaintiff  is 
of  an  irremediable  and  continuing  character;  that  their  acta 
will  be  destructive  to  the  very  substance  of  the  estate,  and 
will  tend  to  its  ultimate  destruction,  the  chief  value  of  the 
property  being  on  account  of  the  deposits  of  phosphate  rock 
thereon  and  therein  contained,  and  that  the  capital  of  the 
defendant  company  being  only  ten  thousand  dollars,  and  its 
responsibility  limited,  it  will  be  impossible  for  it  to  respond 
in  damages  in  an  action  at  law;  and,  even  in  case  of  the  re- 
covery of  judgment  against  tlie  defendant  corporation,  the 
amount  of  damage  which  will  accrue  to  the  plaintiff  before 
such  action  or  actions  can  be  brought  and  finally  determined 
will  be  so  large  that  on  a  judgment  and  execution  a  recovery 
cannot  be  had  and  the  money  made,  and  that,  except  by  the 
intervention  of  this  honorable  court,  irreparable  loss  and  dam- 
age will  accrue  to  the  plaintiflF. 
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"IV.  That  the  plaintiff  believes  that  it  is  the  settled  and 
fixed  purpose  of  the  defendant  and  their  officers,  agents,  and 
servants  to  continue  their  course  of  conduct  as  above  out- 
lined, and  to  repeat  and  continue  the  said  trespasses  upon 
the  said  property  of  the  plaintiff,  to  the  great  detriment  and 
damage  of  the  plaintiff,  and  that  the  said  defendant  will, 
unless  restrained  by  the  order  of  tliis  honorable  court,  con- 
tinue such  unlawful  acts  and  trespasses,  and  so  continue  to 
annoy  and  molest  the  plaintiff,  and  destroy  the  value  of  the 
property  of  the  plaintiff,  and  that  this  course  will  also  cause 
a  multiplicity  of  suits  against  the  said  defendant. 

"  V.  That  the  plaintiff  further  alleges  that  he  is  powerless 
to  stop  this  constant  trespass  and  wrongs  of  the  defendant  by 
any  suit  or  suits  at  law,  on  account  of  tiieir  being  repeated  so 
constantly  and  continuously.  That  incalculable  and  irreme- 
diable loss  and  damage  will  come  to  the  plaintiff  unless  the 
defendant,  its  agents,  servants,  and  attorneys  are  restrained 
and  enjoined  from  the  commission  of  these  wrongs;  and  that 
the  capital  of  the  defendant  being  only  ten  thousand  dollars, 
and  its  means  pecuniarily  being  small,  the  plaintiff  has  no 
adequate  remedy  at  law,  but  tliat  all  these  matters  and  things 
can  be  remedied  only  in  a  court  of  equity. 

"Wherefore,  the  plaintiflf  prays  judgment  that  the  defend- 
ant, its  officers,  agents,  servants,  and  attorneys  be  restrained 
and  enjoined  from  proceeding  to  dig,  mine,  and  remove,  or 
either,  any  of  the  phosphate  rock  or  phosphatic  deposits  from 
the  lands  described  in  this  complaint,  and  that  he  may  have 
such  other  and  further  relief  as  the  nature  of  the  case  may 
demand  and  to  the  court  seem  meet." 

Upon  this  complaint  a  continuing  injunction  was  granted 
by  the  trial  court,  but  plaintiff  was  required  to  institute  an 
action  on  the  law  side  of  the  court  to  determine  the  title  to 
the  land.  No  appeal  was  taken  from  this  order,  and  no  ex- 
ceptions were  filed.  Plaintifi"  then  filed  the  following  second 
complaint: 

"The  plaintiff,  William  Manigault  Hey  ward,  trustee,  com- 
plaining of  the  defendant,  the  Farmers'  Mining  Company,  a 
body  corporate  under  the  laws  of  said  state,  alleges: 

"  I.  That  he,  the  plaintiff,  William  Manigault  Hey  ward, 
trustee,  is  now,  and  was  at  the  times  hereinafter  mentioned, 
seised  in  fee  and  in  possession  of  the  premises  hereinafter 
described,  to  wit:  All  that  tract  of  land,  situate,  lying,  and 
being  in  the  county  of  Beaufort,  state  aforesaid,  containing 
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2,400  acres,  mere  or  less,  butting  and  bounding  on  the  north 
on  lands  of  William  Manigault  Heyward,  trustee;  to  the 
south  on  St.  Helena  sound;  to  the  east  on  Combahee  river, 
and  to  the  west  on  Bull  river;  the  said  tract  of  land  having 
been  granted  to  Christopher  Williman  by  the  state  of  South 
Carolina  on  the  4th  day  of  September,  1786,  said  grant  being 
recorded  in  Grant  Book  MM  MM,  page  316,  of  the  office  of 
secretary  of  state  of  South  Carolina,  said  land  having  such 
marks,  forms,  shapes,  and  bounds  as  are  represented  by  a 
certain  plat  annexed  to  said  grant  and  made  a  part  thereof. 

"  II.  That  the  defendant,  the  Farmers'  Mining  Company, 
is  now,  and  was  at  the  times  hereinafter  mentioned,  a  body 
corporate  under  the  laws  of  the  state  of  South  Carolina. 

'*  III.  That  on  or  about  the  4th  day  of  November,  1891,  the 
defendant,  the  Farmers'  Mining  Company,  either  by  them- 
selves or  by  their  servants  and  agents  acting  with  their  con- 
sent and  by  their  direction  and  authority,  forcibly  broke  and 
entered  the  plaintiff's  said  lands,  and  then  and  there  dug  and 
mined  and  removed  from  said  lands  (the  property  of  the  plain- 
tiff) deposits  of  phosphate  rock  amounting  to  about  350  tons, 
of  the  value  of  $2,000,  and  converted  and  disposed  of  the  same 
to  their  own  use,  and  did  commit  and  do  other  wrongs  and 
enormities  upon  the  said  lands  of  the  plaintiff,  to  the  damage 
of  the  plaintiff  $2^00. 

"Wherefore,  the  plaintiff  demands  judgment  against  the 
defendant  for  the  sum  of  $2,000  and  costs." 

The  defendants  in  their  answer  alleged:  1.  That,  at  the 
time  of  the  commencement  of  this  action,  there  was  and  is 
another  action  pending  in  the  same  court  between  the  same 
parties,  for  the  same  cause  of  action;  2.  Deny  each  and  every 
allegation  contained  in  paragraphs  one  and  three  of  the  com- 
plaint; 3.  Allege  that  on  November  7,  1891,  the  defendants 
as  the  agents  and  licensees  of  the  state  of  South  Carolina,  did 
enter  Shingle  creek,  a  navigable  stream,  and  the  property  of 
said  state,  and  did  commence  to  mine  and  remove  phosphate 
rock  and  phosphatic  deposits  from  the  bed  of  said  stream, 
below  low-water  mark  and  continued  in  possession  us  the 
agent  and  licensee  of  said  state. 

Elliott  &  Townsend  and  Attorney  General  Buchanan,  for  the 
appellants. 

W.  H.  Heyward  and  Mordecai  &  Gadsden,  for  the  ap- 
pellee. 

Am.  St.  REa>.,  Vol.  XLVL  — 45 


706  Heyward  v.  Farmers'  Mining  Co.     [S.  Carolina, 

'*'  Gary,  J.  The  issues  involved  in  this  case  will  be  un- 
derstood by  referring  to  the  two  complaints;  the  second 
answer  of  the  Farmers'  Mining  Company,  which  was  also 
adopted  by  the  state  as  its  answer  when,  upon  petition,  it  was 
***  made  a  party  defendant;  the  judgment  of  the  court  below; 
appellants'  exceptions;  plaintiff's  notice  as  to  estoppel. 

First  exception.  "That  his  honor  erred  in  holding  that 
this  action  is  sufficient  to  test  the  title  as  contemplated  by 
the  order  of  Judge  Wallace,  directing  plaintiff  to  institute  an 
action  on  the  law  side  of  this  court  for  the  purpose  of  deter- 
mining the  question  of  title  to  the  land  described  in  the  com- 
plaint; whereas,  this  action  presents  no  issues  not  involved 
in  the  first  action  in  which  said  order  was  made."  Tiie  com- 
plaint alleges  that  the  plaintiff  is  seised  in  fee,  and,  at  the 
time  therein  alleged,  was  in  possession  of  the  premises  de- 
scribed in  the  complaint.  These  allegations  are  denied  by 
the  defendants.  This  raises  the  question  of  title  to  the  land, 
and  is  a  compliance  with  the  order  of  his  honor,  Judge  Wal- 
lace, bearing  upon  this  question,  viz:  "That  within  ten  days 
from  the  signing  of  this  order  the  plaintiff  do  institute  on 
the  law  side  of  the  court  such  action  as  may  be  advised  by 
his  counsel  for  the  purpose  of  determining  the  question  as  to 
the  title  to  the  land  described  in  the  complaint."  Mr.  Jus- 
tice McGowan,  in  Anderson  v.  Lynch,  37  S.  C.  575,  says: 
"The  Code  of  Procedure  has  made  no  material  changes  in 
the  primary  rights  of  parties,  or  in  the  different  causes  of 
action,  nor  undertaken  to  give  any  new  redress;  but  has  only 
changed  the  mode  by  which  redress  is  reached  and  applied. 
It  has  provided  what  it  calls  '  an  action  for  the  recovery  of 
real  property,'  in  the  place  of  the  old  action  of  trespass  to  try 
titles,  which,  as  it  is  understood,  embraces  three  elements, 
viz:  the  writ  of  right  to  try  the  title,  ejectment  to  recover  the 
possession,  and  also,  for  mesne  profits:  See  Geiger  v.  Kaigler^ 
15  S.  C.  262.  As  we  think,  the  action  cannot  be  maintained 
unless  there  has  been  an  actual  trespass  by  the  defendant. 
It  is  not  absolutely  necessary  that  the  trespass  should  have 
been  committed  by  the  defendant  himself  in  person,  but  it 
may  be  committed  through  and  by  another  as  an  agent  or 
tenant." 

So  much  of  this  exception  as  complains  that  "tliis  action 
presents  no  issues  not  involved  in  the  first  action  in  which 
said  order  was  made,"  will  be  considered  in  connection  with 
the  second  exception.     This  exception  is  overruled. 
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***  Second  exception.  "  That  his  honor  erred  in  not  dis- 
missing this  action,  there  being  another  action  at  the  time  of 
the  commencement  of  this  action  pending  in  this  court,  be- 
tween the  same  parties,  and  involving  the  same  issues."  The 
first  complaint  embraced  two  causes  of  action — one  was  an 
action  for  the  recovery  of  real  property,  and  the  other  was  an 
equitable  action  for  injunction:  McMahan  v.  Dawkins,  22  S.  C« 
514;  De  Walt  v.  Kinard,  19  S.  C.  292.  The  action  set  forth  in 
the  first  complaint  for  the  recovery  of  the  land  should  have 
been  placed  on  calendar  1,  and  tried  by  a  jury,  unless  a  jury 
trial  was  waived;  the  equitable  action  should  have  been 
placed  on  calendar  2,  and  tried  by  the  judge  sitting  as  a 
chancellor.  There  was  no  necessity  for  the  order  requiring 
the  plaintifif  to  institute  another  action  on  the  law  side  of  the 
court  for  the  purpose  of  determining  the  question  as  to  the 
title  to  the  land. 

It  has  been  urged  as  an  objection  to  this  exception  that  no 
appeal  was  taken  from  the  order  of  Judge  Wallace.  The 
appeal  from  that  order,  however,  could  only  be  taken  in  the 
case  in  which  it  was  made,  and  that  case  is  not  before  this 
court.  When  the  second  action  was  instituted  the  defendants 
had  the  right  to  set  up  as  a  defense,  that  there  was  another 
action  pending  between  the  same  parties  for  the  same  cause. 
It  appears,  however,  that  "at  the  hearing,  the  first  defense 
set  up  in  the  answer  was  not  brought  up  for  the  consideration 
of  the  court";  nor  does  it  appear  that  the  defendants  intro- 
duced any  testimony  to  sustain  this  defense.  It  was  not 
considered  by  the  circuit  judge  in  rendering  his  judgment, 
and  may  have  been  considered  by  him  as  waived;  but  even 
if  he  had  desired  to  consider  it,  we  do  not  see  any  testimony 
upon  which  it  could  have  been  sustained.  It  is  also  ques- 
tionable whether  this  exception  can  be  considered  by  this 
court,  as  it  does  not  complain  of  error  on  the  part  of  the  cir- 
cuit judge  in  failing  to  consider  a  defertse  set  up  in  the  answer, 
as  was  done  in  the  case  of  Aultman  v.  Utsey,  41  S.  C.  305. 
This  exception  is  overruled. 

Third  exception.  "  That  his  honor  erred  in  holding  that 
the  plaintiff  had  sufficiently  connected  himself  with  the  grant 
to  Christopher  Williman,  dated  September  4,  1786."  This 
involves  ***  only  a  question  of  fact,  which  cannot  be  reviewed 
by  this  court,  as  this  is  a  law  case.  *'  So  far  as  questions  of 
fact,  however,  are  concerned,  this  court  could  do  nothing,  even 
if  such  conclusions  of  fact  should  appear  erroneous  to  us,  for 
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this  Courtis  without  authority,  as  it  has  been  repeatedly  held 
in  our  decisions,  to  canvass  such  findings,"  etc:  Stepp  v. 
Nddonal  etc.  Assn.,  37  S.  C.  434.  See  also  Rhodes  v.  Russell^ 
38  S.  C.  424. 

The  circuit  judge  says:  "The  place  on  the  creek  at  which 
the  alleged  trespass  was  committed  is  covered  by  the  plat 
accompanying  the  grant  from  the  state  to  Christopher  Willi- 
man  of  two  thousand  four  liundred  acres  of  marsh  land. 
.  .  .  .  I  think  the  plaintiflF  has  sufficiently  connected  himself 
with  this  grant.  .The  only  exception  brought  to  my  attention 
is  that  a  deed  from  Christopher  Williman,  Sr.,  to  Christopher 
Willi  man,  Jr.,  wants  a  seal.  It  seems  to  me  that,  under  the 
ruling  of  the  supreme  court  in  Trustees  v.  Brysnn,  34  S.  C. 
401,  this  deed  is  sufficient.  The  seal  seems  to  have  been,  as 
in  that  case,  accidentally  omitted,"  etc:  See  also  Sullivany' 
Latimer,  38  S.  C.  417.     This  exception  is  overruled. 

Fourth  exception.  "  That  his  honor  erred  in  holding  that 
land  below  high-water  mark  was  conveyed  by  said  grant  to 
Christopher  Williman."  The  circuit  judge  found  as  a  fact 
that  the  stream  in  which  the  land  lies  is  not  navigable,  and 
the  rule  prevailing  as  to  navigable  streams  cannot  be  applied. 
Furthermore,  this  exception  only  involves  a  question  of  fact, 
which  the  court  in  this  case  cannot  review. 

Fifth  exception.  "  That  his  honor  erred  in  holding  that  any 
of  the  papers  or  deeds  introduced  in  evidence  afforded  *  color 
of  title '  to  the  marsh  land  below  high-water  mark."  The 
circuit  judge  shows  that  the  plaintiff  relied  upon  deeds  and 
possession  of  the  land  as  color  of  title.  The  court,  in  Duren 
V.  Strait,  16  S.  C.  469,  says:  "  In  Simmons  v.  Parsons^  2  Hill 
(S.  C),  492,  color  of  title  is  defined  to  be  'any  thing  which 
shows  the  extent  of  the  occupant's  claim.'  "  This  exception 
is  overruled. 

Sixth  exception.  "  That  his  honor  having  found  as  matter 
of  fact  that,  at  the  places  where  the  alleged  trespasses  were 
committed,  **''  the  tide  ebbs  and  flows  in  and  out  from  Coosaw 
river,  and  that  the  water  there  was  seven  feet  deep  at  low  water, 
and  wide  enough  to  float  a  dredge  and  barge  carrying  seventy- 
five  tons  of  rock,  he  erred  in  not  holding  as  matter  of  law  that 
said  place  was  the  property  of  the  state,  no  grant  from  the 
state  conveying  lands  below  high-water  mark  on  Coosaw 
river  having  been  produced."  The  circuit  judge  could  not 
have  decided  as  contended  in  this  exception,  unless  he  had 
found  as  matter  of  fact,  that,  where  the  alleged   trespasses 
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were  committed,  the  stream  was  navigable.  This  exception 
questions  a  finding  of  fact  by  the  circuit  judge  which  cannot 
be  reviewed  by  this  court.     This  exception  is  overruled. 

Seventh  exception.  *'  That  his  honor  erred  in  holding  that 
plaintifTs  mere  possession  of  land  covered  by  tide  water  was 
flufficient  in  an  action  against  the  state  and  its  licensee  to 
make  it  incumbent  upon  the  defendants  to  prove  title  in 
order  to  justify  their  alleged  trespasses  on  this  possession." 
So  much  of  the  judgment  of  the  court  below  as  bears  upon 
this  exception  is  as  follows:  "When  the  alleged  trespass  was 
committed,  the  plaintiff  was  in  possession,  and  I  am  not  sure 
that  it  was  necessary  for  the  plaintiff  to  prove  title  at  all.  I 
am  inclined  to  the  opinion  that,  when  the  plaintiff  proved  r 
possession,  it  was  incum'bent  on  the  defendant  to  prove  title 
in  order  to  justify  the  trespasses  on  the  possession.  I  think, 
therefore,  that  plaintiff  has  a  right  to  recover,  unless  that 
right  is  defeated  by  the  better  title  of  the  defendant  as  lessees 
of  the  state,  under  the  claim  that  these  phosphate  deposits 
are  the  property  of  the  state,  in  the  bed  of  a  navigable  stream 
■or  a  navigable  water." 

The  views  expressed  by  the  circuit  judge  are  in  conflict 
with  the  principle  laid  down  in  Geiger  v.  Kaigler,  15  S.  C. 
262,  in  which  Mr.  Justice  McGowan  says:  "The  action  was 
brought,  as  stated,  expressly  to  recover  the  land  in  dispute, 
upon  the  ground  that  the  plaintiff  had  title  to  the  same;  and 
even  if  the  old  rule  as  to  the  necessity  of  proving  title  should 
now  be  held  to  be  modified  so  as  to  allow  a  person,  deprived 
of  the  possession  of  land,  under  proper  allegations,  to  recover 
that  possession  without  proof  of  title,  it  can  have  no  appli- 
cation to  this  ***  case.  Here  prior  possession  cannot  stand 
for  the  title,  although  it  is  an  action  in  the  form  prescribed 
by  the  code,  and  not  technically  trespass  to  try  title  under 
the  statute.  The  plaintiffs  staked  themselves  upon  their 
title,  and  they  must  recover,  if  at  all,  upon  the  strength  of 
this  title."  Tiie  order  of  Judge  Wallace  was,  that  the  second 
action  should  be  instituted  for  the  purpose  of  determining  the 
title  to  the  land.  The  plaintiff  having  alleged  that  he  was 
seised  in  fee,  it  was  incumbent  on  him  to  prove  the  allega- 
tion. It  must  also  be  remembered  that  the  state  was  one  of 
the  defendants,  and  had  the  right  to  stand  upon  its  prima 
facie  ownership  of  the  soil.     This  exception  is  sustained. 

Eighth  exception.  "  That  his  honor  erred  in  holding  that 
the  possession  of  tlie  plaintiff,  and   those   under  whom  he 
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claims,  was  sufficient  to  presume  a  grant  to  land  under  high- 
water  mark  on  a  tidal  stream,  as  against  the  state  and  its 
licensee."  That  part  of  the  judgment  of  the  court  below 
bearing  upon  this  exception  is  as  follows:  "  Besides,  the 
plaintiff,  and  those  under  whom  he  claims,  have  for  many 
years  been  in  possession  under  this  deed  or  paper  title,  a  time 
of  itself  sufficient  to  presume  a  grant,  if  none  had  appeared 
in  the  case,  to  all  the  land  covered  by  this  paper  as  color  of 
title;  and  their  possession  has  been  such  as  this  marsh  land 
was  capable  of,  and,  therefore,  sufficient."  In  the  case  of  State 
V.  Pacific  Quano  Co.,  22  S.  C.  50,  quoted  with  approval  in 
State  V.  Pinckney,  22  S.  C.  484,  the  court  says:  "  Until  1870 
the  doctrine  of  nullum,  tempus  prevailed  in  this  state,  and 
since  that  time  twenty  years  have  not  elapsed,  so  that  it  is 
not  necessary  to  consider  the  scope  and  effect  of  the  new 
provision  of  the  code,  as  to  when  and  under  what  circum- 
stances the  state  will  not  sue." 

The  possession  could  not  have  begun  to  run  against  the 
state  before  1870,  when  the  code  was  adopted:  State  v. 
Arledge,  1  Bail.  551.  The  period  of  time  necessary  to  bar 
the  right  of  the  state,  when  the  possession  began  to  run 
against  it  in  1870,  was  forty  years.  In  1873  the  period  was 
changed  to  twenty  years.  The  possession  having  begun  to 
run  against  the  stale  in  1870,  wlien  forty  years  was  the  period 
of  time  necessary  to  bar  the  right  of  the  state,  it  was  neces- 
sary for  the  possession  to  ****  continue  for  forty  years  in 
order  to  bar  the  right  of  the  state,  although  the  code  was 
amended  in  1873  changing  such  time  to  twenty  years.  This 
view  is  sustained  by  the  case  of  Rehkopf  v.  Kuhland,  30  S.  C. 
238,  in  which  Mr.  Justice  Mclver,  in  delivering  the  opinion  of 
the  court  says:  "  The  right  of  action  against  Apeler  accrued 
when  he  took  possession  in  1871,  at  which  time  the  statutory 
period  was  twenty  years,  and,  as  he  held  possession  for  only 
fourteen  years,  it  is  quite  clear  that  he  had  not  acquired  a 
title  by  possession  when  he  conveyed  to  the  intestate,  unless 
it  be  by  virtue  of  the  amendment  of  1873,  reducing  the  stat- 
utory period  to  ten  years.  But  the  amendatory  act  contains 
no  words  giving  it  a  retroactive  effect,  and,  on  the  contrary, 
it  is  inserted  as  part  of  chapter  2  of  title  11  of  the  Code  of 
Procedure,  and  must,  therefore,  be  read  in  connection  with 
the  first  section  of  that  title,  which  expressly  declares  that 
'  the  provisions  of  this  title  shall  not  extend  to  actions  already 
commencedj  or  to  causes  where  the  right  of  action  has  already 
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accrued,  but  the  statutes  then  in  force  shall  be  applicable  to 
such  cases.'  Now,  as  in  this  case  the  right  of  action  had 
already  accrued  when  the  amendment  was  adopted,  such 
amendment  could  not  extend  in  this  case,  but  the  statute  in 
force  at  the  time  the  right  of  action  accrued,  which  was 
twenty  years,  was  applicable:  Nichols  v.  Briggs,  18  S.  C« 
473."     See,  also,  Lyles  v.  Roach,  30  S.  C.  291. 

The  period  of  forty  years  not  having  elapsed,  the  state  is 
not  barred  of  its  right,  and  the  circuit  judge  was  in  error  in 
applying  the  statute  in  this  case.  In  the  language  of  Mr. 
Justice  McGowan,  in  State  v.  Pinckney,  22  S.  C.  484:  "  It  surely 
cannot  be  tliat  a  requirement  as  to  proof,  originating  in  a 
statute  of  limitations  and  having  exclusive  reference  to  that, 
can  be  obligatory  in  a  case  to  which  the  statute  of  limita- 
tions has  no  application  as  an  act,  somewhat  in  the  nature 
of  a  declaratory  law."  The  section  of  the  code  under  which 
the  plaintiff  contends  that  the  state  is  barred  of  its  right  to 
the  land  is  contained  in  chapter  2,  title  11,  referred  to  by 
Mr.  Justice  Mclver  in  the  case  of  Rehkopf  v,  Kuhland,  30 
S.  C.  238,  and  the  language  of  Mr.  Justice  McGowan  was 
used  in  a  case  where  the  attempt  was  made  to  interpose  **** 
this  section  to  defeat  the  right  of  the  state  to  the  beds  of  her 
navigable  streams.     This  exception  is  sustained. 

Ninth  exception.  "  That  his  honor  erred  in  holding  the 
business  done  upon  a  stream  is  the  test  of  navigability." 
Tenth  exception.  "  That  his  honor  erred  in  holding  that  con- 
nection with  another  stream  or  liighway  is  necessary  to  the 
navigability  of  a  stream."  Eleventh  exception.  "  That  his 
honor  erred  in  holding  that  the  surroundings  of  a  stream  are 
a  test  of  navigability."  Twelfth  exception.  "  That  his  honor 
erred  in  concluding  and  holding  tliat  a  stream  flowing  up  into 
a  private  estate  cannot  be  a  navigable  stream."  Tliese  excep- 
tions will  be  considered  together.  The  circuit  judge  says:  "  I 
propose  to  state  my  conclusions  on  this  subject  and  my  rea- 
sons for  them  as  briefly  as  possible."  After  quoting  from 
certain  authorities  he  proceeds  to  lay  down  the  rule  by  which 
to  test  the  navigability  of  a  stream,  saying:  "  It  seems  to  me 
also,  in  addition  to  what  I  have  above  said,  that  to  be  navi- 
gable a  stream  should  not  only  have  sufficient  depth  and 
width  of  water  to  float  useful  commerce,  but  that  the  sur- 
roundings should  be  such  that  it  may  be  useful  for  that  pur- 
pose." He  then  proceeds  to  illustrate  what  he  means  by 
surroundings:  "Now  Shingle  creek  flows  up  with   the  tide 
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into  the  private  estate  of  the  plaintiff,  which  is  a  mere  marsh, 
and  loses  itself  in  that  marsh.  It  has  never  heen  used  as  a 
highway  for  commerce  of  any  sort,  and  there  seems  to  be  no 
prospect  of  its  ever  being  so  used;  it  makes  no  connection 
with  any  other  highways.  The  only  thing  which  looks  like 
commerce  is  the  capacity  to  float  away  the  phospliate  rock 
about  which  this  litigation  is  carried  on — it  has  been  used 
for  no  other." 

The  doctrine  of  the  common  law  that  the  navigability  of  a 
stream  is  to  be  determined  by  the  ebb  and  flow  of  the  tide 
was  repudiated  in  this  state  in  the  case  of  State  v.  Pacific 
Guano  Co.,  22  S.  C.  50.  If  his  honor  had  simply  said  "that 
to  be  navigable  a  stream  should  have  sufficient  depth  and 
width  of  water  to  float  useful  commerce,"  without  attaching 
other  conditions,  he  would  have  stated  correctly  the  doctrine 
prevailing  in  this  state.  Judge  Wallace,  in  his  circuit  decree, 
which  was  affirmed  on  appeal  in  the  case  of  the  State  v.  Pacific 
Ouano  Co.,  22  S.  C.  50,  ***  says:  "  If  a  channel,  therefore, 
in  which  the  tide  ebbs  and  flows,  and,  in  the  language  of  the 
civil  law,  is  floatable,  can  be  used  for  the  purpose  of  trade  and 
commerce,  it  is  a  navigable  stream.  Neither  the  character 
of  the  craft  nor  the  relative  ease  or  difficulty  of  navigation 
are  tests  of  navigability."  The  circuit  judge  seems  to  have 
considered  the  surroundings  of  more  importance  in  determin- 
ing the  navigability  of  a  stream  than  its  depth,  as  shown  by 
the  following  from  the  judgment  rendered  by  him  (italics 
ours),  to  wit:  "It  is  true  that  at  this  point  Shingle  creek  is 
seven  feet  at  low  tide.  The  depth  of  water  in  the  two  creeks 
referred  to  by  Judge  Wallace  is  not  given,  and  seems  to  have 
been  regarded  as  not  very  important,  and  is  not  given.  It 
must  have  been  sufficient  for  gathering  phosphate  rocks  in 
the  same  manner  as  has  been  done  in  this  case.  In  other 
respects  Shingle  creek  is,  in  my  view,  just  as  Big  creek  and 
Chisolm's  creek  were.  The  only  boat  for  any  usefxd  purpose 
ever  employed  in  these  waters  was  the  boat  and  barge  em- 
ployed by  the  defendant  in  this  case,  one  of  which,  it  is  said, 
carried  seventy  five  tons  of  phosphate  rock." 

The  test  is  navigable  capacity,  and  not  that  the  surround- 
ings should  be  such  that  it  may  be  useful  for  the  purpose  of 
commerce.  In  discussing  tlie  surroundings  enumerated  by 
the  circuit  judge  to  determine  the  navigability  of  a  stream 
we  will  take  them  up  separately.  The  first  is:  '*  Now  Sii ingle 
ereek  flows  up  with  the  tide  into  tlie  private  estate  of  the 
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plaintiff,  which  is  a  mere  marsh,  and  loses  itself  in  that 
marsh."  This  condition,  relied  upon  by  the  circuit  judge, 
was  mentioned  by  Lord  Mansfield  in  the  Mayor  of  Lynn  v. 
Turner,  1  Cowp.  86,  simply  as  a  circumstance  tending  to 
show  that  the  stream  did  not  have  navigable  capacity,  but 
not  as  a  condition  without  which,  though  possessing  navi- 
gable capacity,  it  could  not  be  declared  a  navigable  stream, 
as  will  be  seen  by  the  following  language  from  that  case: 
"How  does  it  appear  that  this  is  a  navigable  river? 
The  flowing  and  reflowing  of  the  tide  does  not  make  it  so, 
for  there  are  many  places  into  which  the  tide  flows  which  are 
not  navigable  rivers,  and  the  place  in  question  may  be  a 
creek  in  their  own  private  estate." 

The  second  condition  enumerated  by  the  circuit  judge  is: 
*^^  "It  has  never  been  used  as  a  highway  for  commerce  of 
any  sort,  and  there  seems  to  be  no  prospect  of  its  ever  being 
so  used."  This  makes  actual  use,  and  not  navigable  capac- 
ity, the  test.  The  decisions  hereinafter  mentioned  show 
that  such  a  test  would  exclude  many  large  rivers  in  unde- 
veloped sections  of  the  country.  A  stream  may  not  be  use- 
ful for  commerce  at  one  time,  and  yet  circumstances  may 
make  it  so.  There  are  certain  navigable  streams  in  our  state 
which  are  very  valuable  on  account  of  their  phosphatic  de- 
posits. If  the  question  of  their  navigability  had  come  be- 
fore the  courts  for  adjudication  before  the  phosphate  rock  iu 
them  was  discovered,  and  the  test  laid  down  by  the  circuit 
judge  had  been  applied,  it  would  have  resulted  in  the  state 
being  deprived  of  this  valuable  source  of  revenue,  because 
they  were  not  actually  used  at  that  time. 

The  third  condition  enumerated  by  the  circuit  judge  is: 
"It  makes  no  connections  with  other  highways."  This  test 
has  only  been  applied  in  cases  wiiere  the  question  was 
whether  a  stream  was  a  navigable  water  of  the  United  States. 
There  are  certain  conditions  to  be  considered  in  determining 
the  navigability  of  waters  of  the  United  States,  so  as  to  sub- 
ject them  to  the  laws  of  interstate  commerce,  that  do  not 
apply  to  navigable  streams  under  the  control  of  the  state. 
Among  these  conditions  is  that  mentioned  by  the  circuit 
judge.  In  the  case  of  The  Daniel  Ball,  10  Wall.  557,  the 
court,  after  speaking  of  the  necessity  of  a  rule  on  the  subject 
of  navigable  streams  in  this  country,  different  from  that  pre- 
vailing at  common  law,  says:  "A  different  test  must,  there- 
fore, be  applied  to  determine  the  navigability  of  our  rivers, 
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and  that  is  found  in  their  navigable  capacity.  Those  rivers 
must  be  regarded  as  public  navigable  rivers  in  law  which 
are  navigable  in  fact.  And  they  are  navigable  in  fact  when 
they  are  used,  or  are  susceptible  of  being  used,  in  their  ordi- 
nary condition,  as  highways  for  commerce,  over  which  trade 
and  travel  are,  or  may  be,  conducted  in  the  customary  modes 
of  trade  and  travel  on  water.  And  they  constitute  navigable 
waters  of  the  United  States,  within  the  meaning  of  the  acts 
of  Congress,  in  contradistinction  from  the  navigable  waters 
of  the  states,  when  they  form  in  their  ordinary  condition  by 
themselves,  or  by  uniting  with  other  waters,  a  continued 
highway  **'  over  which  commerce  is  or  may  be  carried  on 
with  other  states  or  foreign  countries,  in  the  customary  modes 
in  which  such  commerce  is  conducted  by  water." 

In  discussing  the  rule  laid  down  in  the  case  just  men- 
tioned, the  court,  in  The  Montelloy  11  Wall.  411,  says:  "It 
can  only  be  deemed  a  navigable  water  of  the  United  States 
when  it  forms  by  itself,  or  by  its  connection  with  other  waters, 

such  highway If,  however,  the  river  is  not  of  itself  a 

highway  for  commerce  with  other  states  or  foreign  countries, 
or  does  not  form  such  highway  by  its  own  connection  with 
other  waters,  and  is  only  navigable  between  different  places 
within  the  state,  then  it  is  not  navigable  water  of  the  United 
States,  but  only  a  navigable  water  of  the  state."  The  Mon- 
tello,  20  Wall.  430,  says:  "  If  it  be  capable  in  its  natural 
state  of  being  used  for  purposes  of  commerce,  no  matter  in 
what  mode  the  commerce  may  be  conducted,  it  is  navigablo 

in  fact,  and  becomes  in  law  a  public  river  or  highway 

The  learned  judge  of  the  court  below  rested  his  decision 
against  the  navigability  of  the  Fox  river  below  the  De  Pere 
Rapids,  chiefly  on  the  ground  that  there  were,  before  the 
river  was  improved,  obstructions  to  an  unbroken  navigation. 
....  Apart  from  this,  however,  the  rule  laid  down  by  the 
district  judge  as  a  test  of  navigability  cannot  be  adopted,  for 
it  would  exclude  many  of  the  great  rivers  of  the  country, 
which  were  so  interrupted  by  rapids  as  to  require  artificial 
means  to  enable  them  to  be  navigated  without  break.  In- 
deed, there  are  but  few  of  our  fresh-water  rivers  which  did 
not  originally  present  serious  obstructions  to  an  uninter- 
rupted navigation.  In  some  cases,  like  the  Fox  river,  they 
may  be  so  great  while  they  last  as  to  prevent  the  use  of  the 
best  instrumentalities  for  carrying  on  commerce,  but  tlie 
vital  and  essential  point  is,  whether  the  natural   navigation 
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of  the  river  is  such  that  it  affords  a  channel  for  useful  com- 
merce. If  this  be  so,  the  river  is  navigable  in  fact,  although 
its  navigation  may  be  encompassed  with  difficulties  by  rea- 
son of  natural  barriers,  such  as  rapids  and  sandbars." 

In  Moore  v.  Sanborne,  2  Mich.  519,  59  Am.  Dec.  209,  the 
court  says:  "In  this  country  the  public  right  cannot  depend 
upon  custom  or  general  use;  and  we  accordingly  find  in 
nearly  all  the  states  this  ***  rule  has  been  extended  so  as  to 
be  adapted  to  the  necessities  of  our  trade  and  commerce,  and 
to  embrace  all  streams  upon  which,  in  their  natural  state^ 
there  is  capacity  for  valuable  floatage,  irrespective  of  the 
fact  of  actual  use,  or  the  extent  of  such  use.  Nor  can  the 
fact  that  a  floatable  stream  has  not  been  used  by  the  public» 
or  has  only  been  used  by  persons  following  a  particular  occu- 
pation, deprive  such  stream  of  its  public  character.  This 
principle  is  one  of  vast  importance  to  the  interest  of  this  and 
all  new  states." 

Brown  v.  Chadbourne,  31  Me.  9,  50  Am.  Dec.  641,  says:  "  If 
a  stream  could  be  subject  to  public  servitude  by  long  use 
only,  many  large  rivers  in  newly  settled  states,  and  some  in 
the  interior  of  this  state,  would  be  altogether  under  the  con- 
trol and  dominion  of  the  owners  of  their  beds,  and  the  com- 
munity would  be  deprived  of  the  use  of  those  rivers  which 
nature  has  plainly  declared  to  be  public  highways.  The 
true  test,  therefore,  to  be  applied  in  such  cases  is  whether  a. 
stream  is  inherently,  and  in  its  nature,  capable  of  being  used 
for  the  purposes  of  commerce  for  the  floating  of  vessels,  boats,, 
rafts,  or  logs." 

Hickok  V.  Hine,  23  Ohio  St.  523,  13  Am.  Rep.  255,  says: 
"A  river  is  regarded  as  navigable  which  is  capable  of  floating 
to  market  the  products  of  the  country  through  which  it 
passes  or  upon  which  commerce  may  be  conducted;  and^ 
from  the  fact  of  its  being  so  navigable,  it  becomes,  in  law,  a 
public  river  or  highway.  The  character  of  a  river  as  such 
highway  is  not  so  much  determined  by  the  frequency  of 
its  use  for  that  purpose  as  it  is  by  its  capacity  of  being 
used  by  the  public  for  purposes  of  transportation  and  com- 
merce." 

Diedrich  v.  Northwestern  etc.  Ry.  Co.,  42  Wis.  248,  24  Am. 
Rep.  399,  says:  "Waters  are  here  held  navigable,  when 
capable  of  navigation  in  fact,  without  other  condition.  And 
when  we  use  the  terms  'navigable'  or  'unnavigable,'  we  meaa 
capable  or  incapable  of  actual  navigation." 
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Attorney  General  v.  Woods,  108  Mass.  436, 11  Am.  Rep.  380, 
says:  "It  is  also  denied  that  the  stream  is  navigable,  al- 
though it  is  about  two  feet  deep  at  low  water,  because  it  is 
not  proved  to  be  used  for  the  purposes  of  navigation,  except 
with  pleasure  boats.  The  case  of  Rowe  v.  Granite  Bridge  Co., 
21  Pick.  344-347,  is  cited  '**  to  sustain  this  position.  Chief 
Justice  Shaw  there  says:  '  It  is  not  every  small  creek  in  which 
a  fishing  skiff  or  gunning  canoe  can  be  made  to  float  at  high 
water,  which  is  deemed  navigable.  But  in  order  to  have 
this  character,  it  must  be  navigable  for  some  purpose  useful 
to  trade  or  agriculture.*  But  this  language  is  applied  to  the 
capacity  of  the  stream,  and  is  not  intended  to  be  a  strict 
enumeration  of  the  uses  to  which  it  must  be  actually  applied 
in  order  to  give  it  that  character.  Navigable  streams  are 
highways;  and  a  traveler  for  pleasure  is  as  fully  entitled  to 
protection  in  using  a  public  way,  whether  by  land  or  water, 
as  a  traveler  for  business.  If  water  is  navigable  for  pleasure 
boating,  it  must  be  regarded  as  navigable  water,  though  no 
craft  has  ever  been  upon  it  for  the  purpose  of  trade  or  agri- 
culture. The  purpose  of  the  navigation  is  not  the  subject  of 
inquiry,  but  the  fact  of  the  capacity  of  the  water  for  use  in 
navigation."  The  case  of  Rowe  v.  Granite  Bridge  Co.,  21 
Pick.  344,  explained  in  the  foregoing  case,  is  one  of  those 
upon  which  the  circuit  judge  based  the  test  of  navigability 
laid  down  by  him;  and  it  does  not  sustain  said  test. 

The  foregoing  authorities  show  that  the  views  expressed  by 
the  circuit  judge  are  erroneous,  and  the  test  of  navigability 
laid  down  by  him  cannot  be  sustained. 

Thirteenth  exception.  "  That  his  honor  erred  in  concluding 
and  holding  that  Shingle  creek  is  not  a  navigable  stream 
from  his  findings  of  fact:  that  'Shingle  creek  flows  up  witii 
the  tide  into  the  private  estate  of  the  plaintiff",  which  is  a 
mere  marsh,  and  loses  itself  in  that  marsh.  It  has  never 
been  used  as  a  highway  for  commerce  of  any  sort,  and  there 
seems  to  be  no  prospect  of  its  ever  being  so  used;  it  makes  no 
connection  with  any  other  highways.' "  Fourteenth  excep- 
tion. "That  his  honor  erred  in  finding  that  Shingle  creek  is 
a  stream  arising  in  a  private  estate,  when  the  great  prepon- 
derance of  the  evidence  showed  it  was  a  navigable  tidal  salt- 
water stream,  connecting  two  navigable  streams,  and  is 
actually  navigable."  These  exceptions  only  involve  ques- 
tions of  fact,  and,  being  a  law  case,  will  not  be  considered  by 
this  court,  and  are  overruled. 
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Fifteenth  exception.  "That  his  honor  erred  in  not  holding 
that,  even  if  said  stream  did  not  exist  there  at  the  time  of  the 
**8  original  Williman  plat  and  grant  from  Governor  Moultrie, 
it  subsequently  existing,  becoming  navigable,  and  covering 
the  land  now  its  bed,  made  it  a  navigable  stream,  and,  below 
high-water  mark,  the  property  of  the  state."  This  exception 
seems  to  have  been  taken  under  a  misapprehension  of  what 
his  honor,  Judge  Fraser,  decided.  He  says:  "Whatever 
changes  may  have  occurred  in  these  creeks  and  marshes  in 
past  geological  epochs,  and  the  very  existence  of  these  phos- 
phate deposits  shows  that  they  have  been  great,  in  the  ab- 
sence of  any  evidence  of  changes  in  them  in  modern  times,  or 
in  the  absence  of  the  actual  present  operation  of  any  forces  of 
nature  which  would  have  worked  changes,  near  the  date  of 
this  grant  in  1786, 1  am  bound  to  assume  that  Shingle  creek 
exists  to-day  in  the  same  condition  in  which  it  was  at  the 
date  of  the  grant,  and  the  failure  of  the  surveyor  to  note  the 
creek  on  the  plat  is  not  sufficient  evidence  to  the  contrary." 
His  honor  did  not  hold  that  the  stream  had  become  naviga- 
ble; on  the  contrary,  he  decided,  as  matter  of  fact,  that  it  is 
not  navigable.  There  is,  therefore,  no  necessity  for  the  appli- 
cation of  the  principles  enunciated  in  McCullough  v.  Wall,  4 
Rich.  83.     This  exception  is  overruled. 

We  now  come  to  a  consideration  of  the  question  of  estoppel 
relied  upon  by  the  plaintiff.  This  question  does  not  seem  to 
have  been  made  in  the  court  below  nor  passed  upon  by  the 
circuit  judge.  As  the  case  must,  however,  be  remanded  for 
a  new  trial,  and  this  question  may  be  raised  in  the  court 
below,  we  will  not  decline  to  consider  it.  The  following  is 
plaintiff's  notice  as  to  estoppel:  "Please  take  notice  that,  if 
an  appeal  to  the  supreme  court  is  perfected  in  this  cause,  the 
plaintiff  will  insist  that  the  decree  herein  be  sustained,  upon 
the  ground  that,  upon  the  evidence  produced  in  this  case,  the 
state  of  South  Carolina  and  her  licensees  are  estopped  from 
setting  up  any  claim  to  the  lands  described  in  the  complaint, 
if  the  supreme  court  should  find  itself  unable  to  sustain  the 
said  decree  on  the  grounds  upon  which  it  is  rested  by  the 
circuit  judge." 

If  the  plaintiff  can  trace  title  back  to  a  grant  from  the 
state  to  land  covered  by  tidal  though  not  navigable  waters 
the  state  ^''^  would  be  estopped  by  its  grant.  The  principle, 
however,  is  different  when  the  land  granted  is  covered  by 
navigable  waters,  as  shown  by  Mr.  Justice  McGowan  in  State 
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V.  Pacific  Guano  Co.,  22  8.  C.  50,  to  wit:  "  The  absolute  rule 
lieretofore  referred  to,  limiting  landowners  bounded  by  such 
etreams  to  the  high-water  mark,  unless  altered  by  law  or 
modified  by  custom,  accords  with  the  view  that  the  beds  of 
such  channels  below  low-water  mark  are  not  held  by  the 
state  simply  as  vacant  lands,  subject  to  grant  to  settlers  in 
the  usual  way  through  the  land-office.  There  seems  to  be 
no  doubt,  however,  that  the  state  as  such  trustee  has  the 
power  to  dispose  of  these  beds  as  she  may  think  best  for  cit- 
izens; but  not  being,  as  it  seems  to  us,  subject  to  grant  in 
the  usual  form,  under  the  provisions  of  the  statute  regulating 
vacant  lands,  it  would  seem  to  follow,  that,  in  order  to  give 
effect  to  an  alienation  which  the  state  might  undertake  to 
make,  it  would  be  necessary  to  have  a  special  act  of  the 
legislature, expressing  in  terms  and  formally  such  intention." 
See,  also,  Illinois  Cent.  R.  R.  Co.  v.  Illinois^  146  U.  S.  458,  in 
which  it  is  said:  "A  grant  of  all  the  lands  under  the  navi- 
gable waters  of  a  state  has  never  been  adjudged  to  be  within 
the  legislative  power;  and  any  attempted  grant  of  the  kind 
would  be  held,  if  not  absolutely  void  on  its  face,  as  subject 
to  revocation.  The  state  can  no  more  abdicate  its  trust  over 
property  in  which  the  whole  people  are  interested,  like  navi- 
gable waters  and  soils  under  them,  so  as  to  leave  them  en- 
tirely under  the  use  and  control  of  private  parties,  except  in 
the  instance  of  parcels  mentioned  for  the  improvement  of 
the  navigation  and  use  of  the  waters,  or  when  parcels  can  be 
<lisposed  of  without  impairment  of  the  public  interest  in 
what  remains,  than  it  can  abdicate  its  police  powers  in  the 
administration  of  government  and  the  preservation  of  the 
peace.  In  the  administration  of  government  the  use  of  such 
power  may,  for  a  limited  period,  be  delegated  to  a  municipal- 
ity or  other  body,  but  there  always  remains  with  the  state 
the  right  to  revoke  those  powers,  and  exercise  them  in  a  more 
direct  manner,  and  one  more  conformable  to  its  wishes.  So 
with  trusts  connected  with  public  property,  or  property  of  a 
special  character,  like  lands  ***  under  navigable  waters, 
they  cannot  be  placed  entirely  beyond  the  direction  and  con- 
trol of  the  stale." 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
court  below  be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  a  new  trial. 

In  this  case  a  petition  for  a  rehearing  was  filed,  but  it  was 
refused  by  an  order  per  curiam  of  September  13, 1894. 
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Deeds — Omission  of  Seal. — The  failure  of  a  grantor  in  a  deed  of  stand- 
ing timber  to  aflSx  a  seal  to  the  instrument  does  not  render  it  invalid:  Mee 
V.  Benedict,  98  Mich.  260;  39  Am.  St.  Rep.  543,  and  note.  Though  an  un- 
sealed  instrument  may  not  convey  the  legal  title  to  land  it  at  least  conveys 
the  equitable  title:  Froat  v,  Woy",  77  Tex.  455;  19  Am.  St.  Rep.  761,  and 
note. 

Color  of  Title — What  is. — One  who  goes  upon  a  tract  of  land  where 
there  is  no  adverse  possession,  a  portion  of  which  is  uninclosed,  and  claims 
the  whole  under  a  deed  describing  the  entire  tract,  holds  under  color  of  title: 
Hicks  V.  Coleman,  25  Cal.  122;  85  Am.  Dec.  103,  and  note.  This  question 
is  fully  discussed  in  the  monographic  note  to  Tate  v.  Southard,  14  Am. 
Dec.  580. 

Limitations  or  Action — Effect  of  Change. — The  statute  of  limitations 
that  governs  is  that  in  force  at  the  time  of  the  plea  thereof:  Sleeth  v.  Mur» 
phy,  Morris  321;  41  Am.  Dec.  232.  A  statute  extending  the  time  pre- 
viously limited  for  the  prosecution  of  criminal  ofifenses  is  void  as  to  the 
oflfenses  upon  which  the  time  previously  limited  has  already  run:  Moore  v. 
State,  43  N.  J.  L.  203;  39  Am.  Rep.  558,  and  note.  Where  possession  was 
begun  under  an  act  which  barred  rights  of  entry  after  a  lapse  of  twenty 
years  and  that  act  was  afterward  amended  so  as  to  bar  the  right  after  a 
lapse  of  ten  years  it  was  held  that  possessions  commencing  under  the  old 
law  were  governed  by  the  act  which  firsl  eflfected  a  bar  in  their  favor: 
Hawla  V.  Doe,  23  Ala.  240;  58  Am.  Dec.  289.  See,  also.  Commonwealth  v. 
■Dwjfy,  96  Pa.  St,  506;  42  Am.  Rep.  554,  and  especially  the  extended  note 
to  Orijin  v.  McKenzie,  50  Am.  Dec,  391, 

Watercourses — Navigability — Test  of. — Navigable  waters  include  not 
only  those  in  which  the  tide  ebbs  and  flows,  but  those  which  are  navigable 
in  fact  and  afiford  a  channel  for  commmerce  or  subserve  any  other  beneficial 
purpose:  Lamjrrey  v.  State,  52  Minn.  181;  38  Am.  St.  Rep.  541,  and  note. 
In  North  Carolina  waters  are  not  deemed  navigable  unless  they  are  naviga- 
ble for  sea-going  vessels:  State  v.  Eason,  114  N.  C  787;  41  Am.  St.  Rep. 
811.  See,  also,  the  note  to  St,  Louis  etc.  Ry.  Co.  v.  Ramsey,  22  Am.  St. 
Rep,  201,  and  the  extended  note  to  Miller  v,  Mendenhall,  19  Am.  St.  Rep. 
226. 


State  v,  Moorehead. 

[42  South  Cakolina,  211.] 
Peddlers — Construction  of  Statute.— The  sale  of  a  sample  sewing-ma- 
chine by  a  traveling  salesman  whose  business  is  mainly  to  solicit  orders 
for  an  established  agency  for  the  sale  of  such  machines  is  not  a  sale 
by  a  hawker  or  peddler  within  the  meaning  of  a  statute  forbidding 
sales  by  hawkers  and  peddlers  but  providing  that  its  provisions  shall 
not  apply  to  sales  by  sample  by  persons  traveling  for  established  com- 
mercial houses. 

A.  Crawford  and  Barron  <Sc  Ray,  for  the  appellant. 

/.  P.  ThomaSj  Jr.,  for  the  appellee. 

***  McIvER,  C.  J.     The  defendant  has  been  indicted  for, 
and  convicted  of,  a  violation  of  the  act  of  1893,  entitled, 
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"An  act  to  amend  the  law  as  to  hawkers  and  peddlers"  (21 
Stat.,  407);  and  this  appeal  presents  two  questions:  1. 
Whether  the  defendant  is  a  hawker  and  peddler,  and  as 
such  amenable  to  the  provisions  of  said  act;  2.  If  so,  whether 
the  act  is  constitutional. 

We  do  not  understand  that  the  act  of  1893  purports  either 
to  define  the  long-established  offense  of  hawking  and  ped- 
dling, or  to  enlarge  its  definition,  as  heretofore  recognized, 
but  simply  declares,  in  its  first  section,  that  "no  person  shall, 
as  hawker  or  peddler,  expose  for  sale,  or  sell,  any  goods^ 
wares,  or  merchandise,"  without  a  license;  in  its  second  sec- 
tion the  act  prescribes  who  shall  issue  the  required  license, 
and  other  particulars  as  to  such  license;  in  the  third  section, 
certain  public  officers  are  required,  and  any  citizen  is  author- 
ized to  demand  and  inspect  the  license  of  any  hawker  or 
peddler,  and  cause  to  be  arrested,  any  hawker  or  peddler 
found  without  a  license,  and  have  him  brought  to  justice; 
the  provisions  of  the  fourth  section,  upon  which  the  first 
question  in  this  case  mainly  turns,  are  as  follows:  "That  the 
provisions  of  this  act  shall  not  extend  to  vendors  of  news- 
papers, magazines,  vegetables,  tobacco,  provisions  of  any  kind, 
or  agricultural  products,  or  to  sales  by  sample  by  persons 
traveling  for  established  commercial  houses;  but  shall  ex- 
tend and  apply  to  vendors  of  every  other  class  and  kind  of 
goods,  wares,  and  merchandise,  and  to  sales  by  sample  or 
otherwise,  by  such  hawkers  and  peddlers  of  stoves,  ranges, 
clocks,  lightning-rods,  sewing-machines,  pianos,  or  organs. 
The  other  provisions  of  the  act,  not  being  pertinent  to  our 
present  inquiry,  need  not  be  stated. 

From  this  brief  review  of  the  provisions  of  the  act  it  seems 
to  us  that  there  is  nothing  in  the  act  to  indicate  any  inten- 
tion on  the  part  of  the  legislature  to  give  any  new  definition 
of  the  words  "hawkers  and  peddlers,"  but  the  sole  purpose 
was  to  regulate  the  granting  of  licenses  to  persons  falling 
within  the  well-recognized  definition  of  those  words;  to  de- 
clare what  classes  of  goods  might,  and  what  might  not,  be 
sold  by  such  persons;  and  to  prescribe  the  penalties  for  vio- 
lating **'  the  provisions  of  the  act.  Thus,  by  the  express 
provisions  of  section  4,  any  person,  even  though  he  may  be  a 
hawker  and  peddler,  may,  with  impunity,  sell  newspapers, 
magazines,  vegetables,  tobacco,  provisions  of  any  kind,  or 
agricultural  products,  or  may  sell,  by  sample,  if  traveling  for 
an  established  commercial  house;  but  a  sale  by  a  hawker  or 
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peddler  of  every  other  class  of  goods,  wares,  and  merchan- 
dise, or  a  sale,  by  sample  or  otherwise,  of  stoves,  ranges, 
clocks,  lightning-rods,  sewing  machines,  pianos,  or  organs, 
is  expressly  forbidden.  It  will  be  observed  that,  in  the  per- 
missive clause  of  this  section,  any  person  may  sell  the  classes 
of  articles  there  specified,  viz:  newspapers,  etc.,  but,  in  the 
prohibitory  clause  of  the  section,  the  language  used  is  not  so 
general,  but,  on  the  contrary,  the  prohibition  is  confined  to 
a  particular  class  of  persons,  as  is  plainly  shown  by  the  use 
of  the  words,  "  by  such  hawkers  and  peddlers."  Hence,  in 
order  to  render  one  amenable  to  the  penal  provisions  of  the 
act,  it  must  be  shown,  not  only  that  he  has  sold  one  pro- 
hibited article,  but,  also,  that  such  sale  was  made  by  him  as 
a  hawker  or  peddler.  Any  other  view  would  subject  any 
citizen,  who  sells  to  his  neighbor  a  sewing-machine,  a  clock, 
or  a  piano,  to  the  penalties  of  this  act,  and  this,  surely,  was 
not  the  intention  of  the  legislature. 

Such  being  our  construction  of  the  law,  the  only  remaining 
inquiry  is  whether  the  conceded  facts  of  this  case  are  suffi- 
cient to  bring  the  appellant  within  the  provisions  of  the  act. 

The  facts  are  stated  in  the  case  as  follows:  "On  and  prior 
to  the  twenty-ninth  day  of  March,  1894,  defendant,  who  is  a 
resident  of  Richland  county,  was  in  the  employment  of  the 
Singer  Manufacturing  Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  New  Jersey,  and  doing  business 
in  the  state  of  South  Carolina,  as  well  as  in  other  states. 
Said  corporation  has  a  place  of  business,  storerooms,  and 
warehouses  in  the  city  of  Columbia,  South  Carolina,  to  which 
place  they  ship  sewing-machines,  parts,  and  attachments, 
needles,  and  thread,  which  are  kept  on  sale  at  said  store  in 
the  city  of  Columbia,  for  any  customer  who  desires  to  pur- 
chase any  of  said  articles  there,  and  are  sold  at  said  store  in 
the  usual  course  of  business,  and  said  company  pays  its  taxes 
on  its  business  and  property  in  the  city  ***  of  Columbia,  as 
do  other  comirtercial  houses,  to  the  state,  the  county  of  Rich- 
land, and  the  city  of  Columbia.  The  defendant,  on  and  prior 
to  said  twenty-ninth  day  of  March,  1894,  was  employed  by 
said  company,  and  by  it  furnished  with  a  wagon  in  order  to 
travel  about  from  place  to  place  in  Richland  county  and  else- 
where, for  the  purpose  of  selling  sewing-machines,  parts,  and 
attachments,  and  for  the  purpose  of  soliciting  patronage  for 
the  business  and  store  of  said  company  at  Columbia,  South 

Carolina The  defendant  has,  since  the  20th  of  Decem- 
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ber,  1893,  to  wit,  on  the  twenty-ninth  day  of  March,  1894, 
sold  a  sewing-machine  from  his  wagon,  while  traveling  from 
place  to  place,  said  sale  having  been  made  to  one  John  Smith, 

in  Richland  county The  said  sewing-machine,  so  sold 

by  defendant  from  his  wagon  as  aforesaid,  was  shipped  by 
said  company  from  its  store  and  warehouse  at  Columbia.  As 
a  rule,  in  the  conduct  of  defendant's  business  as  employee  and 
salesman  of  said  company,  he  carries  about  with  him  but  one 
machine,  which  he  exhibits  to  people  residing  in  the  county 
through  which  he  travels.  Sometimes,  as  upon  the  occasion 
above  mentioned,  defendant  sells  the  machine  from  his  wagon 
as  he  is  traveling  from  place  to  place,  and  in  that  event  he  is 
supplied  with  another  by  said  company  from  its  storerooms 
and  warehouse  in  the  city  of  Columbia.  And  sometimes  de- 
fendant secures  orders  for  other  machines,  using  the  machine 
upon  his  wagon  as  a  sample;  such  orders  so  received  are  sup- 
plied and  furnished  by  the  company  from  its  stores  and  w^are- 
house  in  said  city  of  Columbia. 

Now,  while  these  facts  do  unquestionably  show  that  a  sew- 
ing-machine was  sold  by  the  defendant  at  the  time  and  place 
charged,  yet  we  are  of  opinion  that  they  entirely  fail  to  show 
that  such  sale  was  made  by  him  as  a  hawker  or  peddler.  We 
do  not  tliink  that  the  testimony  brings  the  defendant  within 
any  recognized  definition  of  the  terms  "hawker"  and  "ped- 
dler," for  which  see  9  Am.  &  Eng.  Ency.  of  Law,  307,  308; 
State  V.  Belcher,  1  McMuU.  40.  See,  also.  City  of  Davenport 
V.  Rice,  75  Iowa,  74;  9  Am.  St.  Rep.  454,  and  Commonwealth 
V.  Farnum,  114  Mass.  267.  This  Massachusetts  case  was 
very  much  like  the  case  under  consideration.  There  the 
court,  after  stating  the  facts,  used  this  language:  "Upon  tiiese 
facts  we  *^*  think  the  jury  should  have  been  instructed  that 
the  defendant  was  not  liable.  He  was  an  agent  soliciting 
orders,  and  a  carrier  delivering  machines  ordered.  He  made 
no  direct  sale  himself.  He  did  not  carry  and  expose  goods 
for  sale,  within  the  meaning  of  the  statute,  and  his  acts  did 
not  come  within  the  mischief  the  statute  is  intended  to  pre- 
vent. The  article  he  carried  was  a  sample  of  that  wliich  he 
proposes  the  purchaser  should  buy  of  the  company.  The  fact 
that  he  occasionally  delivered  the  sample  machine  to  a  pur- 
chaser, desirous  of  obtaining  one  immediately,  cannot  so 
change  the  character  of  his  business  as  to  bring  him  within 
the  statute.  Nor  did  the  fact  that  he  sold  one  attachment, 
and  one  tuck  marker,  capable  of  being  attached,  render  him 
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liable;  it  distinctly  appearing  that  it  was  not  his  practice  to 
make  such  sales.  The  question  is  to  be  determined  upon  the 
general  character  and  scope  of  his  business;  if  this  does  not 
bring  him  within  the  statute  he  is  not  liable  for  single  salea 
of  particular  articles,  such  sales  being  exceptional  and  not 
in  the  course  of  his  ordinary  employment." 

It  seems  to  us  that  the  defendant  was  nothing  more  than 
the  clerk  or  salesman  of  the  Singer  Manufacturing  Company, 
a  foreign  corporation,  which  had  an  established  place  of  bus- 
iness in  the  city  of  Columbia,  South  Carolina,  where  it  paid 
its  taxes,  state,  county,  and  city,  on  its  business  and  property 
in  the  city  of  Columbia,  and  its  agent  or  salesman  cannot,  in 
any  proper  sense,  be  regarded  as  a  hawker  or  peddler. 

Under  this  view  of  the  case  the  question  as  to  the  constitu- 
tionality of  the  act  of  1893  does  not  necessarily  arise,  and, 
therefore,  we  do  not  feel  called  upon  to  express  any  opinion 
as  to  that  question. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed.      

Mb,  J0STICE  Gary  dissented  on  the  ground  that  the  sale  as  set  out  and 
«xplamed  in  the  majority  opinion  was  a  sale  by  a  hawker  or  peddler,  and 
that  the  seller  was  amenable  to  the  provisions  of  the  statute  in  question. 
He  also  contended  that  such  statute  was  clearly  constitutional. 

Peddlers — Who  are, — A  peddler  is  an  itinerant  vendor  of  goods,  who 
sells  and  delivers  the  identical  goods  he  carries  with  him.  One  who  sella 
by  sample  is  not  a  peddler:  Slate  v.  Lef,  113  N.  O.  681;  37  Am.  St.  Rep. 
649,  and  note  with  the  cases  collected.  See  the  extended  note  to  Oraffty  v. 
Huahvillef  57  Am.  Rep.  136. 


Mauldin  v.  City  Council  of  Greenville. 

[42  SOTJTH  Cakolina,  293.] 

Lkqislature,  Powers  of. — The  legislature  of  a  state  is  clothed  with  the 
whole  legislative  power  capable  of  being  exercised  therein,  subject  only 
to  such  restrictions  and  regulation  as  are  embraced  in  the  state  and 
national  constitutions. 

CoNSTirUTIONAL   LaW. — AlL  PrE3UMPTION3  ARE  SoLVED  IN  PaVOH  of   thft 

constitutionality  of  a  statute.  It  devolves  upon  one  who  assails  it  to 
point  out  certainly  and  clearly  wherein  it  is  unconstitutional. 

MuNiciPAi.  Corporations  can  Exercise  only  the  Powers  given  them 
by  the  legislature,  and  the  latter  can  vest  municipalities  only  with 
powers  within  the  restrictions  contained  in  the  state  and  federal  con« 
stitntions. 

Municipal  Corporations  mat  br  Vested  with  the  Power  of  Taxa- 
tion, but  such  power  can  only  be  exercised  according  to  charters,  and 
within  the  limits  of  the  constitution  of  the  state. 
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Constitutional  Law. — "Law  ov  the  Land"  means  the  common  law,  and 
the  statute  law  existing  in  a  state  at  the  time  of  the  adoption  of  a  state 
constitution. 

CONSTITUTIONAL  LaW. —  TAXATION   OF  PrOPBRT?   AbOTI'INO    UPON  PlTBLIO 

STREETa  to  pay  the  cost  of  improvements  thereon,  according  to  the 
supposed  benefits  to  such  property  by  such  improvement,  is  opposed  to 
the  law  of  the  land  and  unconstitutional. 

Constitutional  Law. — Taxation  of  Property  Abuttino  upon  Public 
Streets  to  pay  for  the  cost  of  improvements  to  sidewalks  and  sewers 
in  front  of  such  land  is  valid  and  constitutional. 

Constitutional  Law. — Decisions  and  Laws  existing  and  in  effect  pre- 
vious to  the  adoption  of  a  new  state  constitution,  and  not  directly  of 
by  necessary  implioatioa  denied  therein,  survive  with  full  force  and 
eflfect. 

Constitutional  Law. — Taxation  for  Either  State  or  Municipal  Pur- 
poses must  be  equal  and  uniform  upon  all  persons  and  property  within 
the  state,  or  within  the  municipality. 

Constitutional  Law  — Police  Power  —  Street  Improvement. — Aetata 
has  no  power,  except  its  police  power,  to  compel  a  private  citizen  to 
improve  his  property.  The  improvement  ol  a  publio  street  does  not 
fall  within  the  police  power. 

/.  A.  McCoIlough^  for  the  appellant. 

Earle  &  Mooney,  for  the  appellee. 

«9»  Pope,  J.  This  action  in  the  court  of  common  pleas  for 
Greenville  county  had  for  its  object  a  perpetual  injunction 
against  the  city  council  of  Greenville,  restraining  them  from 
any  assessment  of  the  property  of  the  plaintiff,  and  other  citi- 
zens of  said  city,  who  owned  land  abutting  on  Main  street, 
beginning  at  Reedy  river,  and  thence  up  to  the  point  on  said 
Main  street  where  it  is  crossed  by  North  street,  to  pay  for 
two-thirds  of  the  cost  of  paving  the  roadway  and  sidewalk  of 
such  street.  The  basis  of  the  demand  for  such  relief  was: 
1.  That  the  act  of  the  general  assembly  which  empowered 
said  city  council  to  make  an  assessment  of  the  property  of 
those  citizens  for  the  cost  of  the  paving  of  such  Main  street 
and  its  sidewalks,  so  that  such  citizens  should  pay  two-thirds 
of  the  cost  of  such  improvements,  said  assessment  of  such 
two-thirds  to  be  computed  against  such  property-holders  pro 
rata,  according  to  the  frontage  of  their  property  on  said 
streets,  respectively,  was  unconstitutional;  and  2.  Because 
such  city  of  Greenville  made  such  assessment  without  giving 
the  citizens  affected  thereby  any  opportunity  to  contest  such 
assessment  so  made.  The  defendants  denied  that  such  legis- 
lation was  unconstitutional,  and,  then,  in  case  the  court 
should  hold  it   unconstitutional,  claimed  that  the  plaintiff 
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was  estopped  by  his  conduct  in  not  opposing  its  enactment 
by  the  legislature,  and,  *®*  afterward,  by  his  conduct  in  not 
opposing  the  active  steps  of  the  defendant  to  execute  such  law. 

The  circuit  judge,  after  a  hearing  of  the  cause  confined  to 
the  complaint  and  answer,  issued  the  injunction  prayed  for, 
and  from  the  decree,  therefore,  the  plaintiff  has  appealed. 
The  grounds  of  appeal,  etc.,  will  appear  in  the  report. 

If  the  act  of  the  general  assembly,  authorizing  the  defend- 
ant to  make  this  assessment,  is  unconstitutional,  no  other 
question  raised  by  the  appeal  may  be  said  to  fairly  arise 
upon  the  record  of  the  case,  and,  therefore,  necessary  to  be 
considered  and  decided.  The  act  in  question  may  be  found 
on  page  1372  of  Statutes  at  Large,  volume  20,  and  its  text  is 
as  follows: 

"An  act  to  provide  for  the  grading  and  paving  of  the  streets, 
public  ways,  and  alleys  of  the  city  of  Greenville. 

"  Section  1.  Be  it  enacted  by  the  senate  and  house  of 
representatives  of  the  state  of  South  Carolina,  now  met  and 
flitting  in  general  assembly,  and  by  the  authority  of  the  same, 
That  the  mayor  and  aldermen  of  tlie  city  of  Greenville  shall 
have  power  and  authority,  and  it  is  hereby  made  their  duty, 
to  grade,  pave,  macadamize,  and  otherwise  improve  for  travel 
and  drainage  the  streets,  public  ways,  and  alleys  of  said  city, 
or  such  of  them  as  they  may  deem  advisable,  and  to  construct 
sidewalks  and  to  pave  the  same,  and  put  down  crossings, 
-curbiiigs,  drains,  side-drains,  and  cross-drains,  such  as  may 
be  necessary  in  their  judgment  to  carry  out  the  provisions  of 
this  act. 

"  Sec.  2.  In  order  to  more  effectually  carry  out  the  authority 
hereby  delegated  the  said  mayor  and  aldermen  shall  have 
power  to  assess  one-third  of  the  costs  of  such  grading,  paving, 
macadamizing,  and  improving  said  streets,  public  ways,  and 
alleys  of  said  city,  both  as  to  sidewalks  and  roadways,  upon 
the  abutting  property-owners  on  each  side  of  said  streets, 
public  ways,  and  alleys,  so  that  said  property-holders  in  the 
■aggregate  shall  pay  two-thirds  of* the  said  cost,  and  the  said 
city  the  remaining  one-third;  said  assessments  to  be  paid  by 
flaid  property-holders  pro  rata  according  to  the  frontage  of 
their  property  on  said  streets,  public  ways,  and  alleys,  respect- 
ively; and  the  money  arising  from  such  assessments  shall 
be  applied  to  the  payment  of  interest  on,  and  as  a  sinking 
fund  to  redeem,  the  **''  same,  under  such  regulations  as 
fiaid  mayor  and  aldermen  may  by  ordinance  prescribe. 
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"  Sec.  3.  The  assessments  provided  for  in  section  2  of  this 
act  shall  be  collected  as  other  taxes  in  said  city  are  collected, 
and  in  such  installments  as  the  said  mayor  and  aldermen 
shall  by  ordinance  prescribe. 

"  Sec.  4.  Whenever  the  said  mayor  and  aldermen  shall 
determine  to  improve  any  street,  public  way,  or  alley,  as 
hereinbefore  provided,  they  shall  cause  the  same  to  be  care- 
fully surveyed,  and  the  proposed  grade  definitely  established, 
and  ascertain  as  accurately  as  possible  the  cost  of  the  con- 
templated improvement,  and  shall  also  cause  the  frontage  of 
each  piece  of  property  fronting  on  said  street,  public  way,  or 
alley  to  be  determined  and  fixed,  so  that  the  assessment  on 
each  property-holder  may  be  easily  ascertained. 

"  Sec.  5.  To  obtain  the  means  of  carrying  out  the  provi- 
sions of  this  act  on  the  part  of  the  city  the  said  mayor  and 
aldermen  may  issue  and  negotiate  bonds  of  said  city  under 
the  provisions  of  section  31  of  the  charter  of  said  city. 

"  Sec.  6.  The  said  mayor  and  aldermen  shall  have  power 
and  authority,  by  ordinance,  to  provide  for  all  the  details 
necessary  and  requisite  for  carrying  out  the  provisions  of  this 
act."     Approved  December  22d,  a.  d.  1891. 

Just  now,  greater  particularity  is  not  needful  to  bring  the 
issue  of  the  constitutionality  of  this  act  before  the  court  than 
to  say  that  the  defendant  has  passed  the  ordinances  required 
by  this  act,  and  made  the  assessments  therein  contemplated 
upon  the  plaintiff  as  one  of  the  property-owners  whose  prop- 
erty abutted  on  the  front  of  Main  street,  in  said  city,  for  two- 
thirds  of  such  cost. 

The  first  question  that  presents  itself  here  is,  what  power 
of  legislation  has  the  general  assembly  of  this  state?  It  may 
savor  of  extreme  care,  but  it  is  eminently  proper  that  this 
court  should  declare  its  recognition  of  responsibility  in  under- 
taking to  pass  upon  the  rights,  duties,  and  powers  of  a  co-or- 
dinate branch  of  the  state  government.  We  are  not  unmindful 
that  in  the  bill  of  rights,  incorporated  in  as  a  part  of  our 
constitution,  section  26  distrnctly  provides:  "In  the  ***  gov- 
ernment of  this  commonwealth  the  legislative,  executive, 
and  judicial  powers  of  the  government  shall  be  forever 
separate  and  distinct  from  each  other.  Yet  it  is  made  the 
duty  of  this  tribunal  to  decide  when  either  of  the  other  two 
has  exceeded  the  grant  of  power  under  the  constitution  and 
laws,  when  such  a  question  is  fairly  involved  in  an  action  or 
special  proceeding  between  parties  litigant;  but  any  decisioa 
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which  denies  efficacy  to  an  act  passed  by  the  legislature  for 
the  want  of  constitutional  power  is  only  made  after  an  allow- 
ance by  us  of  all  presumptions  in  favor  of  the  rightfulness  of 
such  exercise,  which  are  required  to  be  overcome,  clearly  and 
certainly,  by  him  who  assails  such  constitutional  power. 

Our  state  constitution,  as  the  grant  of  its  power  to  the  gen- 
eral assembly,  in  section  1  of  article  2,  is  in  these  words: 
"  The  legislative  power  of  this  state  shall  be  vested  in  two 
distinct  branches,  the  one  to  be  styled  the  'senate'  and  the 
other  the  'house  of  representatives,'  and  both  together  the 
'general  assembly  of  the  state  of  South  Carolina.'"  We 
may  announce,  as  the  result  of  our  considerations,  fortified  by 
decisions  both  before  and  since  the  adoption  of  this  our  pres- 
ent constitution,  that,  by  the  use  of  the  language  here  quoted, 
the  people,  in  convention  assembled,  clothed  the  general 
assembly  with  the  whole  legislative  power  capable  of  being 
exercised  within  our  borders,  subject  only  to  such  restrictions 
upon,  and  regulation  of,  such  powers  as  are  embraced  in  the 
constitution  itself  or  that  of  the  United  States:  Copes  v.  City 
of  Charleston,  10  Rich.  501;  State  v.  Hayne,  4  S.  C.  420;  Pelzer 
V.  Campbell,  15  S.  C.  592;  40  Am.  Rep.  705;  Ex  parte  Lynch^ 
16  S.  C.  33;  Utsey  v.  Charleston  etc.  R.  R.  Co.,  38  S.  C.  399; 
and  other  cases  since  decided.  As  before  remarked,  all  pre- 
sumptions are  solved  in  favor  of  the  constitutionality  of  an 
act  of  the  legislature,  and  it  devolves  upon  one  who  assails  it 
to  point  out  certainly  and  clearly  where  it  is  unconstitutional. 
This  has  been  undertaken  by  the  respondent  in  the  case  at 
bar,  and  the  duty  is  now  devolved  upon  this  court  to  pass 
upon  these  several  propositions. 

A  municipal  corporation,  in  this  state,  can  only  exercise 
power  with  which  it  is  clothed  by  our  general  assembly:  State 
V.  MaysvUle,  12  S.  C.  76.  And,  as  we  have  before  seen,  *** 
the  general  assembly  is  only  able  to  vest  such  municipal  cor- 
poration with  powers  within  the  restrictions  contained  in  our 
own  state  constitution  and  that  of  the  United  States.  The 
power  of  taxation  may  be  given  a  municipal  corporation,  but 
such  power,  when  exercised  by  such  municipal  corporation, 
must  not  only  be  exercised  according  to  the  charter  thereof, 
but  also  within  the  limits  of  the  constitution  of  the  state. 
Amongst  the  powers  of  the  corporation  of  the  city  of  Green- 
ville is  the  control  of  its  streets,  ways,  etc.,  and,  within  cer- 
tain well-defined  restrictions,  such  municipality  may  tax  the 
property  within  its  territorial  limits  to  improve  and  keep  in 
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repair  such  streets,  ways,  sidewalks,  etc.  The  respondent 
concedes  the  constitutionality  of  the  act  of  the  general  as- 
senibly  which  clothes  the  city  of  Greenville  with  the  right, 
by  taxation,  to  raise  the  funds  necessary  to  pay  for  one-third 
of  the  cost  of  the  proposed  improvements  to  the  roadway  and 
the  sidewalks  of  the  citj'  of  Greenville,  but  he  goes  further, 
and  insists  that  the  whole  of  such  cost  should  be  paid  from 
general  taxation  in  said  city. 

It  is  too  late  in  the  day  to  question  in  our  courts  that  high- 
ways (and  public  streets  in  our  cities  and  towns  are  high- 
ways) belong  to  the  public.  Their  being  laid  out  over  the 
lands  of  private  individuals  without  compensation  to  the  pri- 
vate individuals  was  maintained  in  our  courts  prior  to  our 
constitution  of  1868:  Lindsay  v.  Commissioners,  2  Bay,  38; 
Patrick  v.  Commissioners,  4  McCord,  541.  Since  our  consti- 
tution of  1868,  such  power  exists,  but  compensation  therefor 
must  be  first  provided:  Const.  1868,  art.  1,  sec.  23.  But  for 
highways  (and,  as  before  remarked,  Main  street  in  the  city 
of  Greenville  is  a  highway)  belonging  to  the  public,  may 
taxes  be  laid  upon  private  citizens,  who  happen  to  own  the 
land  abutting  upon  such  a  highway,  to  improve  such  a  high- 
way, in  exoneration  of  all  other  citizens  who  own  property  in 
said  city?  This  is  a  serious  question.  Many  other  states, 
speaking  through  their  courts  of  last  resort,  have  so  affirmed. 
It  is  always  to  be  regretted  when  a  difference  in  judgment 
upon  the  same  subjects  exists  in  the  courts  of  last  resort  in 
the  different  states  of  this  union. 

'®®  Our  oath  of  office  requires  us  to  uphold  the  laws  of 
this  commonwealtli,  subject  to  such  restrictions  thereon  as 
exist  in  the  constitutions  of  this  state  and  that  of  the  United 
States.  Among  the  laws  of  this  commonwealth  is  the  or- 
ganic law  as  found  in  the  twelfth  and  fourteenth  sections 
of  our  constitution  of  1868.  The  latter  section  is:  "No  per- 
son shall  be  arrested,  imprisoned,  despoiled,  or  dispossessed 
of  his  property,  immunities,  or  privileges,  put  out  of  the  pro- 
tection of  the  law,  exiled,  or  deprived  of  liis  life,  liberty,  or 
estate,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land. 
Wlien  the  clauses  of  the  constitution  of  the  state  empowering 
the  general  assembly  to  clothe  a  city,  town,  or  village  with 
the  right  to  levy  a  tax  are  considered,  we  must  also  consider 
sections  12  and  14  of  article  1  along  with  them.  The  sec- 
tions of  our  constitution  authorizing  tiie  general  assembly  to 
clothe  one  of  its  municipalities  with  the  power  of  taxatioQ 
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are  sections  8  and  9  of  article  9,  in  these  words:  "Sec.  8, 
That  the  corporate  authorities  of  counties,  townships,  school 
districts,  cities,  towns  and  villages,  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  purposes,  such  taxes 
to  be  uniform  in  respect  to  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same.  And  the  gen- 
eral assembly  shall  require  that  all  the  property,  except  that 
heretofore  exempted,  within  the  limits  of  municipal  corpora- 
tions, shall  be  taxed  for  the  payment  of  debts  contracted 
under  authority  of  law."  "Sec.  9.  The  general  assembly 
shall  provide  for  the  incorporation  and  organization  of  cities 
and  towns,  and  shall  restrict  their  power  of  taxation,  borrow- 
ing money,  contracting  debts,  and  loaning  their  credit." 

Great  stress  is  laid  by  appellant  upon  the  two  decisions  of 
this  court — State  v.  Hayne,  4  S.  C.  403,  and  State  v.  Columbia^ 
6  S.  C.  1 — as  construing  the  power  of  taxation  by  the  state 
itself  in  the  first  case,  and  of  taxes  laid  by  a  city  in  the  sec- 
ond case.  These  cases  have  been  recognized  by  this  court 
repeatedly  since  they  were  rendered,  and  we  do  not  propose 
to  question  their  ruling  authority  now.  But,  when  examined, 
it  will  be  ascertained  that  State  v.  Hayne,  4  S.  C.  403,  affirmed 
the  constitutional  power  of  the  general  assembly  of  this  state 
to  require  a  license  fee  to  be  paid  by  an  attorney  in  addition 
to  a  tax  upon  "**  property,  real  and  personal;  while  that  of 
State  V.  Columbia,  6  S.  C.  1,  affirmed  the  right  of  the  city  of 
Columbia,  under  its  charter,  to  require  a  license  fee  to  be  paid 
by  a  bank  within  its  limits  in  addition  to  a  tax  upon  its 
property.  When  these  cases  are  critically  examined  it  will 
be  discovered  that  the  principles  presented  by  the  case  at  bar 
were  in  no  wise  involved  then. 

We  think  it  will  be  found  that  the  case  of  State  v.  City 
Council  of  Charleston^  12  Rich.  702,  decided  by  the  court  of 
errors  in  this  state  in  1860,  will  throw  great  light  upon  the 
case  at  bar.  In  the  case  just  cited  the  city  council  had  de- 
termined that  it  was  expedient  to  widen  George  street  in 
said  city,  and  for  that  purpose  had,  at  an  expense  of  twenty- 
six  thousand  dollars,  purchased  the  land  on  the  north  side  of 
said  street.  Under  the  act  of  1850  the  city  council  had  ap- 
pointed commissioners,  whose  duty  it  was  to  ascertain  the 
cost  and  expense  of  widening  said  street,  and  to  assess  such 
cost  and  expense  to  be  paid  by  the  proprietors  of  lots  and 
houses  on  the  south  side  of  said  street,  according  to  the  ben- 
efit accruing  to  such  lote.     When  these  assessments  were 
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made  such  proprietors  of  lots  and  houses  refused  to  pay  the 
same,  upon  the  ground  that  such  assessment  was  "against 
the  laws  of  the  land,  in  derogation  of  the  right  of  trial  by 
jury,  and  is  unconstitutional  and  void."  This  question  arose 
under  the  constitution  of  1790.  In  the  ninth  article  the  sec- 
ond section  provided  that  "  no  freeman  of  this  state  shall  be 
taken,  or  imprisoned,  or  disseised  of  his  freehold,  liberties,  or 
privileges,  or  outlawed,  or  exiled,  or  in  any  manner  despoiled 
of  bis  life,  liberty,  or  property,  but  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land."  While  Chancellor  (after- 
ward Chief  Justice)  Dunkin  was  discussing  the  defense  that 
such  power  could  be  successfully  referred  to  and  bottomed 
upon  the  general  power  of  taxation  inherent  in  every  govern- 
ment, he  said;  "No  power  is  more  necessary,  none  more  uni- 
versally recognized,  and,  it  may  be  added,  none  the  unjust 
exercise  of  which  has  been,  in  all  countries  and  all  ages,  a 
more  fruitful  source  of  complaint  and  dissatisfaction.  Taxes 
are  collected  in  a  summary  manner,  and  without  an  oppor- 
tunity to  the  party  of  being  heard.  This  legal  process  (says 
Judge  Nott  in  State  v.  Allen,  2  McCord,  55),  which  was  origin- 
ally founded  in  necessity,  has  '**  been  consecrated  by  time, 
etc.,  viibst  be  an  exception  to  the  trial  by  jury,  and  is  embraced  in 
the  laio  of  the  land  (italics  ours).  But  in  the  same  case  it 
was  held  by  the  court  that  an  imposition  by  the  legislature 
by  the  name  of  a  tax,  yet  wanting  its  qualities,  could  not  be 
levied  and  collected  as  such  without  violation  of  the  consti- 
tutional rights  of  the  citizen,  and  the  act  was  null  and  void. 
Essential  characteristics  of  any  system  of  taxation  (properly 
so-called)  are  certainty,  equality,  universality," 

The  taxation  proposed  by  the  city  council  of  Greenville 
upon  the  plaintiff,  respondent,  under  the  ligiit  furnished  by 
State  V.  City  Council,  12  Rich.  702,  in  order  to  be  legal,  must 
be  either  directly  authorized  by  the  constitution  or  by  "  the 
law  of  the  land."  Certainly  there  is  no  provision  in  the  con- 
stitution which  directly,  or  by  necessary  implication,  author- 
izes this  tax.  Is  there  authority  for  this  tax  in  "  the  law  of 
the  land"?  What  does  this  term,  "law  of  the  land,"  mean, 
as  interpreted  by  our  courts  of  last  resort?  Judge  O'Neall, 
in  pronouncing  the  judgment  of  the  court  of  errors  in  this 
state  in  the  case  of  State  v.  Simons,  2  Speer,  761.  tl)us  stated 
the  doctrine:  "In  this  state,  taking  as  our  guide  Zylstra*8 
case,  1  Bay,  384;  White  v.  Kendrick,  1  Brev.  471,  and  State 
V.  Maxcy,  1  McMull.  502,  there  can  be  no  hesitation  in  say- 
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ing  that  these  words  mean  the  common  law  and  the  statute 
law  existing  in  this  state  at  the  adoption  of  our  constitution 
(1790).  Altogether  they  constitute  the  body  of  the  law  pre- 
scribing the  course  of  justice  to  which  a  freeman  is  to  be  con- 
sidered amenable  in  all  time  to  come." 

An  examination  of  our  statutes  prior  to  1790,  relating  ta 
the  improvement  of  streets  and  sidewalks,  will  show  that  the 
provisions  therein  related  to  the  city  of  Charleston,  and  that 
such  statutes  were  confined — that  of  1698  (7  Stat.  12)  to  re- 
quiring every  inhabitant  of  Charleston  to  amend  and  raise 
the  sidewalk  in  front  of  his  house  in  the  manner  and  to  the 
dimensions  therein  prescribed,  on  penalty  of  forfeiting  for 
each  house  a  penalty  to  be  collected  under  the  warrant  of  a 
justice  of  the  peace,  and  that  of  1764,  to  requiring  the  con- 
struction of  sewers  or  drains  and  sidewalks.  These  statutes 
were  considered  and  upheld  with  reluctance  in  the  two  case* 
of  ^®'  Cruikshanks  v.  City  Council^  1  McCord,  360,  decided 
in  1821,  and  Yeadon  v.  City  Council,  decided  in  1828  (cited 
12  Rich.  783).  And  when  the  act  of  1850  (12  Stat.  59,  60> 
was  considered  by  the  court  in  the  case  of  State  v.  City  Coun- 
cil, 12  Ricii.  702,  the  court  of  errors  distinctly  repudiated  as 
foreign  to  our  laws  any  mode  of  taxation  for  the  in)prove- 
ment  of  the  streets  of  the  city  of  Charleston  which  looked  to 
the  assessment  of  property  abutting  on  George  street  in  that 
city,  according  to  the  benefits  to  be  derived  from  such  im- 
provement to  such  landowners,  under  the  said  act  of  1850^ 
saying:  "As  has  been  said,  the  general  rule  knows  nothing 
about  partial  assessment  for  benefits,  or  the  selection  of  a  por- 
tion for  a  class.  Existence  of  persons  or  the  possession  of 
property,  and  not  the  supposed  benefits,  are  the  guide.  When 
each  is  taxed  according  to  the  value  of  his  property,  both 
equality  and  certainty  may  be  attained  to  a  reasonable  ex- 
tent; but  what  may  be  beneficial,  or  otherwise,  is  a  matter  of 
opinion  or  fancy,  or  vague  conjecture"  (italics  ours). 

These  principles  may  be  deduced  from  that  case:  1.  Tiie 
right  to  tax  persons  or  property  abutting  upon  a  public  street 
for  improvements  made  upon  such  public  streets,  in  exoner- 
ation of  other  persons  or  property  within  the  same  territorial 
limits  as  are  the  persons  or  property  abutting  upon  a  highway 
or  public  street,  is  opposed  to  '*  the  laws  of  the  land,"  and  is» 
therefore,  unconstitutional;  2.  The  right  to  tax  property 
abutting  upon  a  public  street  to  pay  the  cost  of  improvements 
upon  the  same,  according  to  the  supposed  benefit  to  such 
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property  by  such  improvement,  is  distinctly  repudiated;  and 
3.  The  right  to  tax  the  land  abutting  upon  public  streets  for 
the  cost  of  improvements  of  sidewalks  and  sewers  in  front  of 
such  land  is  recognized,  because  such  power  was  exercised 
by  reason  of  statutes  passed  before  the  adoption  of  the  consti- 
tution of  1790,  and  may,  therefore,  be  said  to  be  embraced  in 
*'  the  law  of  the  land."  This  principle  was  recognized  with 
reluctance,  and  only  because  of  previous  decisions  aflEirming 
its  existence.  We  heartily  sympathize  in  the  reluctance 
expressed,  and  only  affirm  its  existence  under  the  authority 
of  such  previous  adjudications.  When  our  constitution  was 
adopted  in  1868  this  case  of  State  v.  City  Council,  12  Rich. 
702,  had  construed  the  legislative  power  of  '"*  this  state,  so 
far  as  its  exercise  in  the  direction  of  requiring  property  abut- 
ting upon  streets  to  pay  for  improvements  upon  the  same 
according  to  the  benefits  derived  therefrom  was  concerned; 
and,  as  before  remarked,  there  is  no  provision  of  such  instru- 
ment which,  directly  or  indirectly,  contravenes  the  same. 
The  principle  is  well  recognized,  that  when  previous  to  the 
adoption  of  a  new  constitution  there  exist  laws  and  decisions 
construing  such  laws,  and  their  force  and  power  is  not  directly 
or  by  necessary  implication  denied  in  the  new  instrument, 
8uch  laws  and  decisions  survive  with  full  force  and  effect. 
Such  being  the  case,  we  do  not  feel  at  liberty  to  disregard 
tiiem,  unless  we  would  assume  the  responsibility,  by  revers- 
ing such  decisions,  of  asserting  the  existence  in  our  common- 
wealth of  a  different  system.  This  latter  step  we  do  not  feel 
at  liberty  to  adopt. 

It  may  be  frankly  admitted  that  we  have  employed  much 
of  the  time  since  the  hearing  of  this  appeal  in  considering 
this  very  question.  Tliis  consideration  of  the  subject  has 
tended  to  increase  our  respect  and  acquiescence  in  the  pre- 
vious policy  of  the  state  as  being  bottomed  upon  the  immu- 
table principles  of  right  in  the  citizen  to  the  enjoyment  of  his 
property,  freed  from  any  danger  of  its  being  taken  from  him 
by  any  such  exercise  of  arbitrary  power;  when  it  is  remem- 
bered that  the  fundamental  object  of  government  is  the  pro- 
tection of  the  life,  liberty,  and  property  of  each  individual 
residing  within  a  state;  that  the  exercise  of  the  right  of  tax- 
ation is  to  be  supported  by  the  truth  that  every  individual 
should  contribute  of  his  means  to  defray  the  expenses  of  gov- 
ernment to  enable  it  to  protect  life,  liberty,  and  property 
within  its  territorial  limits;  that  such  taxation  is  for  a  public 
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purpose,  and  must  be  uniform  in  its  imposition  upon  all  the 
persons  and  property  within  a  state  when  for  state  purposes, 
and  upon  all  the  persons  and  property  within  a  municipal 
corporation  when  for  its  purposes;  that  there  exists  no  power, 
except  the  police  power,  in  a  state  to  compel  an  individual 
citizen  to  improve  his  property,  and  of  this  class  Charleston 
V.  Werner,  38  S.  C.  488,  37  Am.  St.  Rep.  776,  is  an  instance, 
and  that  the  improvement  of  public  streets  does  not  fall  within 
the  police  power;  that  the  experience  of  mankind  has  estab- 
lished '*'  as  a  truth  that  in  republics  no  greater  protection 
from  unjust  taxation  exists  than  the  power  of  the  people  who 
select  the  representatives  who  lay  taxes  upon  them,  to  change 
such  representatives  if  the  taxing  power  has  been  unjustly 
exercised,  but  that  the  beneficent  results  of  this  principle  of 
our  government  in  this  respect  is  largely  denied,  when  oner- 
ous taxation  upon  a  few  to  the  exclusion  of  the  many  is  laid 
by  representatives  chosen  by  the  many  against  the  united 
opposition  of  the  few. 

Granted,  as  it  should  be,  that  eminent  text-writers  and 
the  judicial  tribunals  of  many  states  of  this  union  adopt  a 
different  view  of  this  matter,  why  may  not  the  people  of  this 
commonwealth  adopt  a  domestic  policy  at  variance  with  the 
views  of  others?  We  have  a  settled  policy  of  our  own  on 
other  grave  subjects — for  instance,  the  indestructibility  of 
the  contract  of  marriage  save  by  death.  No  reason  exists, 
or  can  be  suggested,  why  the  domestic  policy  of  this  state 
touching  the  mode  of  taxation  for  local  improvements  should 
be  made  to  conform  to  that  adopted  by  any  of  our  sister  states. 

It  is,  therefore,  the  judgment  of  this  court  that  so  much  of 
the  judgment  of  the  circuit  court  as  grants  a  perpetual  injunc- 
tion against  the  defendant,  preventing  any  assessment  upon 
the  property  of  the  plaintiff  and  other  citizens  of  the  city  of 
Greenville,  in  like  plight  as  the  plaintiff,  to  pay  for  the  cost 
of  improving  the  roadway  of  Main  street  in  said  city,  be 
affirmed;  but  where  the  said  judgment  enjoins  the  defend- 
ant from  levying  and  assessing  upon  the  plaintiff  and  others 
in  like  plight  with  him  the  cost  of  the  improvements  to  the 
eidewalks  and  drains  fronting  their  respective  lands,  it  be 
reversed. 

Mr.  Chief  Justice  McIver  concurred  in  the  result. 


Legislature — Powers  of. — The  legislature  possesses  the  whole  legisla- 
tive power  of  the  people,  except  so  far  as  such  power  may  be  limited  by  the 
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constitution:  People  v.  Cannon,  139  N.  Y.  32;  36  Am.  St.  Rep.  668,  and  note; 
In  re  Madera  In:  Dial.,  92  Cal.  296;  27  Am.  St.  Rep.  106,  and  note. 

Statutes — Presumption  in  Favor  of  Constitutionalitt  of.— The  pre. 
cuniption  ia  that  every  legislative  act  is  within  the  power  of  the  legislature: 
Jn  re  Madera  Iir.  Diat.,  92  Cal.  296;  27  Am.  St.  Rep.  106.  The  presump. 
tion  ill  favor  of  the  constitutionality  of  a  statute  is  always  indulged:  People 
V.  Nayne,  83  CaL  111;  17  Am.  St  Rep.  211;  Davit  v.  He&ig,  27  Md,  462; 
92  Am.  Dec.  646,  and  note. 

Municipal  Corporations — Powers  of. — Municipal  corporations  can  ex- 
«rcise  only  such  powers  as  are  granted  by  their  charters  or  by  general  law, 
either  expressly  or  by  necessary  or  reasonable  implication,  or  such  as  are 
incidental  to  the  powers  expressly  granted,  or  such  as  are  essential  to  the 
objects  and  purposes  of  the  corporation:  Phillips  v.  Cily  of  Denver,  19  CoL 
179;  41  Am.  St.  Rep.  230,  and  note,  with  the  cases  collected. 

Municipal  Corporations — Power  to  Tax. — The  legislature  may  create 
corporate  bodies  for  municipal  purposes  with  power  to  tax:  Hotpe  v.  Dead- 
trick,  8  Humph.  1;  47  Am.  Dec.  596,  and  note;  Whiting  v.  West  Point,  88 
Va.  905;  29  Am.  St.  Rep.  750,  and  note.  See  the  note  to  Coy  v.  City  Coun* 
cil,  85  Am.  Dec.  544. 

Taxes — ^Necessity  for  Equality  of. — Taxation  must  be  general  and 
uniform:  City  of  Lexington  v.  McQuillan,  9  Dana,  513;  35  Am.  Dec.  159; 
Henderson  v.  London  etc.  Ins.  Co.,  135  Ind.  23;  41  Am.  St.  Rep.  410,  and 
note,  with  the  cases  collected.  See  the  extended  notes  to  State  v.  Hinmafif 
23  Am,  St.  Rep.  26,  and  New  Orleans  v.  Great  Southern  Telephone  etc,  Co.,  8 
Am.  St.  Rep.  510. 

Municipal  Corporations — Assessments  for  Street  Improvements. — 
Assessments  for  the  improvement  of  streets  may  be  made  against  the  prop< 
«rty  peculiarly  benefited,  but  such  assessments  must  be  made  to  the  extent 
only  of  such  peculiar  benefits.  This  rule  does  not  apply  to  improvements 
of  the  sidcAvalk,  which  is  to  be  regarded  as  subservient  to  the  premises  to 
which  it  is  attached,  and  the  expense  of  improving  it  may  be  charged  wholly 
to  the  owuert  State  v.  Mayor,  37  N.  J.  L.  415;  18  Am.  Rep.  729. 


Hill  v.  "Western  Union  Telegraph  Company. 

[42  South  Carolina,  867.] 
Telegraph  Companif.s — Cipher  Telegram. — In  an  action  to  recover  from 
*  telegraph  company  for  a  mistake  in  the  transmission  of  a  cipher  tele- 
gram it  is  error  to  strike  from  the  answer  an  allegation  that  such  mes. 
sage  was  unintelligible  to  such  company,  intended  so  to  be  by  the  sender, 
and  that  the  company  was  not  iuformed  of  its  importance,  nor  of  the 
probable  consequences  of  a  failure  on  its  part  to  transmit  and  deliver  it 
promptly  and  correctly. 

Colhran,  Wells,  Aiisel  &  Cothran,  for  the  appellant. 

Graydon  <&  Oraydon  &  Giles,  for  the  appellee. 

868  Pope,  J.     The  present  contention  is  now  confined  loan 
allegation  that  the  circuit  judge,  Judge  Witherspoon,  erred 
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when  he  ordered  that  paragraph  4  of  defendant's  answer  be 
stricken  out. 

To  make  the  issue  between  the  parties  more  intelligible,  it 
may  be  stated  that  the  defendant,  in  deciphering  a  cipher 
dispatch  addressed  to  the  plaintiff,  erred  in  determining  that 
the  sender  had  written  the  word  "  hold,"  when,  in  fact,  the 
defendant  should  have  deciphered  it  as  the  word  "sold." 
The  plaintiff,  alleging  serious  pecuniary  loss  from  this  failure 
of  the  defendant,  has  brought  this  action  for  five  hundred 
dollars  damages.  In  the  answer  of  defendant,  amongst  other 
things,  in  paragraph  4  he  alleges:  "IV.  That  said  message 
was  written  in  cipher,  unintelligible  to  the  defendant  or  its 
said  agent,  and  was  so  intended  to  be  by  the  said  Fewell 
[the  sender];  that  the  defendant  was  not  informed  of  the 
importance  of  said  message,  nor  of  the  probable  consequence 
of  a  failure  on  his  part  to  transmit  and  deliver  the  same  cor- 
rectly and  promptly." 

Now,  if  the  facts  here  alleged  are  necessary  as  the  basis  of 
a  proposition  of  law  which  the  defendant  is  entitled  to  have 
considered  as  a  part  of  its  defense  to  plaintiff's  present  ac- 
tion, it  is  evident  that  the  circuit  judge  has  erred.  Other- 
wise he  has  not.  In  the  light  of  our  decided  cases  of  Aiken 
V.  Telegraph  Co.,  5  S.  C.  371,  and  Pinckney  v.  Western  Union 
Tel.  Co.,  19  S.  C.  71,  45  Am.  Rep.  765,  and  especially  in  view 
of  the  very  recent  decision  of  the  United  States  supreme 
court  in  the  action  of  Primrose  v.  Western  Union  Tel.  Co.,  154 
U.  S.  1,  we  are  forced  to  conclude  that  the  circuit  judge  erred 
in  striking  this  paragraph  from  the  answer.  We  avoid  say- 
ing more,  because  all  these  matters  must  necessarily  come 
before  the  circuit  court  for  adjudication,  and  lest  we  might 
inadvertently  express  some  opinion  on  the  merits  of  this 
interesting  controversy. 

It  is  the  judgment  of  this  court  that  the  order  of  the  cir- 
cuit judge,  in  so  far  as  it  orders  paragraph  4  stricken  from 
defendant's  answer,  be  reversed. 

Telegraph  Companies — Liability  for  Cipher  Telegrams.— It  is  but 
a  reasonable  requirement  that  the  importance  of  a  cipher  message  and  of  ita 
speedy  aa  well  as  accurate  transmission  should  be  made  known  to  the  oper- 
ator if  the  company  is  to  be  held  responsible  for  serious  damages:  Cannon  v. 
Western  Union  Tel.  Co.,  100  N.  C,  300;  6  Am,  St.  Rep.  .590,  and  note.  Tel- 
egraph  companies  are  not  charged  with  knowledge  of  the  importance  of  de- 
livering cipher  dispatches:  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  531; 
16  Am.  St,  Rep.  920,  and  note.  See,  especially,  the  note  to  Western  Union 
Tel.  Co.  V.  Wilson,  37  Am.  St.  Rep,  134,  and  the  extended  note  to  Western 
Union  Tel.  Co,  v.  Cooper,  10  Am.  St.  Rep.  786. 


736  Fbost  t>.  Berkeley  Phosphate  Co.     \S.  Carolina, 

Frost  v.  Berkeley  Phosphate  Company. 

[42  SoTJTH  Carolina,  402.) 

Nuisance — Instructions — Lawful  Use. — The  question  as  to  what  consti- 
tutes  unreasonable  and  unlawful  use  of  premises,  as  well  as  to  what 
constitutes  an  unlawful  and  unreasonable  injury  to  other  property 
arising  from  such  use,  is  a  question  of  law,  and  cannot  be  submitted  to 
the  jury. 

Nuisance — Injurt  Arising  from  Lawful  Business. — If  one  uses  his  own 
land  for  the  prosecution  of  some  business  from  which  injury  to  his 
neighbor  must  necessarily  or  probably  ensue,  he  is  liable  if  such  injury 
does  result,  though  he  may  have  used  reasonable  care  in  the  prosecu- 
tion  of  such  business. 

Nuisance — Liability. — One  who,  by  maintaining  a  nuisance,  inflicts  an 
injury  upon  another  is  liable  for  the  damages  caused  thereby,  although 
the  party  injured  has  also  sustained  injury  from  otlier  causes. 

Nuisance — Burden  of  Proof. — Upon  a  showing  that  property  has  been 
injured  by  a  nuisance,  the  burden  is  upon  the  party  maintaining  the 
nuisance  to  show  that  the  injury  complained  of  proceeds  from  other 
and  entirely  separate  causes. 

McCradys  &  Bacot,  for  the  ;ippellant. 

Mitchell  &  Smithj  for  the  appellee. 

***  McIvEB,  C.  J.  The  plaintiff  brought  this  action  to 
recover  damages  from  the  defendant  company  for  the  injury 
done  to  plaintiff  and  his  property  by  reason  of  the  noxious 
gases  generated  in  defendant's  mill,  located  very  near  by, 
and  at  some  points  adjoining,  plaintiff's  land,  and  erected  for 
the  purpose  of  manufacturing  commercial  fertilizers.  It  is 
alleged  in  the  complaint  that  in  the  preparation  and  manu- 
facture of  these  fertilizers  "  one  of  the  elements  in  the  prep- 
aration is  the  manufacture,  in  very  large  quantities,  of 
sulphuric  acid,  *®*  in  the  manufacture  of  which  acid  are 
produced  certain  gases,  fumes,  or  vapors  of  very  injurious  re- 
sults to  vegetable  life,  in  some  cases  destructive  of  it  alto- 
gether, and  also  highly  deleterious  to  animal  life";  and  it  is 
further  alleged  that  these  noxious  gases,  fumes,  and  vapors 
thus  escaping  from  defendant's  mill  have  greatly  injured,  and 
to  some  extent  entirely  destroyed,  plaintiflf's  crops  and  other 
vegetation  growing  on  his  land,  and  have  proved  so  detri- 
mental to  health  as  to  render  plaintiff's  premises  unfit  for 
habitation.  The  plaintiff  offered  testimony  tending  to  prove 
these  allegations,  and,  on  the  other  hand,  testimony  was  of- 
fered by  the  defendant  tending  to  contradict  the  same.  The 
case  was  submitted  to  the  jury,  under  the  charge  of  hia 
honor,  Judge  Aldrich,  who  found  a  verdict  for  the  defendant, 
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and  plaintifiF  appeals  upon  the  several  grounds  set  out  in  the 
record,  which  practically  impute  two  errors  to  the  charge, 
which  will  hereinafter  be  stated;  but  we  think  it  due  to  the 
circuit  judge  that  his  charge,  as  well  as  the  exceptions 
thereto,  should  be  incorporated  in  the  report  of  the  case. 

The  first  error  imputed  to  the  circuit  judge  is  in  charging 
the  jury  as  follows:  "A  man  has  the  right  to  engage  in  any 
lawful  occupation,  or  to  use  his  premises  in  any  proper  and 
lawful  industry;  but,  in  the  exercise  of  his  rights,  he  must 
so  use  his  property  as  not  to  unlawfully  and  unreasonably  in- 
jure his  neighbor's  property.  If  he  does  so  use  his  property 
in  an  unlawful  and  unreasonable  manner,  as  to  injure  his 
neighbor,  then,  as  to  that  neighbor,  that  would  be  a  nuisance, 
and  for  that  nuisance  that  neighbor  would  have  the  right  to 
bring  action  in  the  civil  court  and  demand  compensation  in 
the  way  of  damages";  and  in  stating  to  the  jury  as  the  gist 
of  this  case:  *'  Is  the  Berkeley  Phosphate  Company  so  oper- 
ating and  conducting  its  business  as,  by  the  escape  of  these 
gases  and  vapors,  as  alleged  in  this  complaint,  to  injure,  in 
an  unreasonable  and  unlawful  manner y  Mr.  Frost's  property  ?  " 
We  have  italicized  the  objectionable  words  in  these  two  ex- 
tracts from  the  judge's  charge  simply  for  the  purpose  of  in- 
dicating the  point  of  the  objection. 

It  seems  to  us  that  this  charge  is  open  to  two  objections: 
1.  That  it  left  to  the  jury  the  decision  of  a  question  of  law; 
for  we  *•*  do  not  find  anywhere  in  the  charge  any  thing  to 
indicate  what  would  be  an  unreasonable  or  an  unlawful  use 
of  the  defendant's  premises,  or  what  would  constitute  an  un- 
reasonable or  an  unlawful  injury  to  the  plaintiff's  property, 
and  the  jury  were  left  without  any  rule  or  principle  by  which 
to  determine  whether  Mr.  Frost's  property  was  unreasonably 
or  unlawfully  injured  by  the  defendant.  If,  therefore,  the 
jury  had  been  ever  so  well  satisfied  that  the  property  of  the 
plaintiff  had  been  very  seriously  injured  by  the  use  to  which 
defendant  had  put  its  own  property,  they  could  not,  under 
this  instruction,  have  found  for  the  plaintiff  without  further 
determining  the  question  whether  the  defendant  had  so  used 
its  own  property  as  to  unreasonably  and  unlawfully  injure 
the  property  of  the  plaintiff;  for  the  determination  of  which 
they  had  been  furnished  with  no  rule  or  principle  by  the  cir- 
cuit judge.  How  the  jury  could  determine  whether  the  de- 
fendant had  made  a  lawful  use  of  its  premises,  without  any 
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instruction  as  to  what  would  be  a  lawful  use,  it  is  diflBcult  to 
understand. 

The  second  objection  to  this  charge  is,  as  it  seems  to  us, 
that  it  unwarrantably  limits  the  operation  of  the  maxim, 
Sic  utere  iuo  ut  alienum  non  Ixdas,  so  as  to  allow  the  owner  of 
a  tract  of  land  to  so  use  his  own  land  in  the  prosecution  of 
any  lawful  business  as  would  necessarily  or  probably  injure 
his  neighbor,  provided  he  takes  all  reasonable  care  to  pre- 
vent such  injury.  This  we  do  not  understand  to  be  the  law. 
On  the  contrary,  we  think  if  one  uses  his  own  land  for  the 
prosecution  of  some  business  from  which  injury  to  his  neigh- 
bor would  either  necessarily  or  probably  ensue,  he  is  liable  if 
such  injury  does  result,  even  though  he  may  have  used  rea- 
sonable care  in  the  prosecution  of  such  business.  This  doc- 
trine is  supported  not  only  by  reason,  but  by  the  weight  of 
authority,  as  is  shown  by  the  cases  cited  by  appellant's  coun- 
sel. The  rule  is  well  stated  in  a  note  in  5  American  and 
English  Encyclopaedia  of  Law,  at  page  3,  in  these  words: 
"In  general,  if  a  voluntary  act,  lawful  in  itself,  may  natu- 
rally result  in  the  injury  of  another,  or  the  violation  of  his 
legal  rights,  the  actor  must,  at  his  peril,  see  to  it  that  such 
injury  or  such  violation  does  not  follow,  or  he  must  expect  to 
respond  **"  in  damages  therefor;  and  this  is  true  regardless 
of  the  motive  or  the  degree  of  care  with  which  the  act  is  per- 
formed." 

In  the  case  of  the  Susquehanna  Fertilizer  Co.  v.  Malone,  73 
Md.  268,  25  Am.  St.  Rep.  595,  a  case  very  much  like  the  one 
under  consideration,  it  was  held  that  "  no  principle  is  better 
settled  than  that  where  a  trade  or  business  is  carried  on  in 
such  a  manner  as  to  interfere  with  the  reasonable  and  com- 
fortable enjoyment  by  another  of  his  property,  or  which 
occasions  material  injury  to  the  property  itself,  a  wrong  is 
done  to  the  neighboring  owner  for  which  an  action  will  lie; 
and  this,  too,  without  regard  to  the  locality  where  such  busi- 
ness is  carried  on;  and  this,  too,  although  the  business  may 
be  a  lawful  business,  and  one  useful  to  the  public,  and 
although  the  best  and  most  approved  appliances  and  meth- 
ods may  be  used  in  the  conduct  and  management  of  the 
business":  Citing  Attorney  General  v.  Colney  Hatch  Lunatic 
Asylum,  L.  R.  4  Ch.  App.  147;  Pinckney  v.  Evans,  4  L.  T., 
N.  S.,  741;  Stockport  Water  Works  v.  Potter,  7  Hurl.  &  N.  160; 
Rylands  v.  Fletcher,  L.  R.  3  Eng.  &  Ir.  App.  330.  Again,  in 
the  same  case,  it  is  said:  "We  cannot  agree  with  the  appel- 
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lant  that  the  court  ought  to  have  directed  the  jury  to  find 
whether  the  place  where  the  factory  was  located  was  a  con- 
venient and  proper  place  for  the  carrying  on  of  the  appel- 
lant's husiness,  and  whether  such  a  use  of  his  property  was 
a  reasonable  use,  and,  if  they  should  so  find,  the  verdict 

must  be  for  the  defendant Nor  can  any  use  of  one's 

own  land  be  said  to  be  a  reasonable  use  which  deprives  an 
adjoining  owner  of  the  lawful  use  and  enjoyment  of  his  prop- 
erty"; and  the  learned  judge  proceeds  to  show  that  the  only 
case  which  gives  countenance  to  the  view  contended  for  by 
appellant  is  Hole  v.  Barlow,  4  Com.  B.,  N.  S.,  334,  which  had 
been  distinctly  repudiated  in  the  subsequent  cases  of  Bam- 
ford  V.  Turnley,  31  L.  J.  Q.  B.  286,  and  Tipping  v.  St.  Helen 
Smelting  Co.,  4  Best  &  S.  608. 

In  Wilson  v.  City  of  New  Bedford,  108  Mass.  261,  11  Am. 
Rep.  352,  the  case  of  Rylands  v.  Fletcher,  L.  R.  3  Eng.  &  Ir. 
App.  330,  afterward  carried  to  the  house  of  lords,  which, 
respondent  contends,  has  been  repudiated  in  this  country, 
was  cited  with  approval,  and  the  following  language  of  Lord 
Cranworth  used  in  that  case  {Rylands  v.  Fletcher,  3  H.  L. 
Cas.  330)  is  quoted  in  the  Massachusetts  case:  "If  a  person 
***  brings  or  accumulates  on  his  land  any  thing  which,  if  it 
should  escape,  may  cause  damage  to  his  neighbor,  he  does 
so  at  his  peril.  If  it  does  escape  and  cause  damage,  he  is 
responsible,  however  careful  he  may  have  been,  and  what- 
ever precautions  he  may  have  taken  to  prevent  the  damage." 
In  Bamford  v.  Turnley,  31  L.  J.  Q.  B.  286,  the  jury  were 
instructed  that,  if  they  thought  the  spot  was  convenient  and 
proper,  and  that  the  use  by  the  defendant  of  his  property 
was,  under  the  circumstances,  a  reasonable  use  of  his  own 
land,  he  would  be  entitled  to  a  verdict;  but,  upon  appeal, 
these  instructions  were  held  to  be  erroneous,  and  that  it  was 
no  answer  in  an  action  for  a  nuisance  creating  actual  an- 
noyance and  discomfort  in  the  enjoyment  of  neighboring 
property  that  the  injury  resulted  from  a  reasonable  use  of 
the  property. 

In  Cahill  v.  Eastman,  18  Minn.  324,  10  Am.  Rep.  184,  it 
was  held  that  a  person  who  uses  his  property  in  such  a  man- 
ner as  necessaril}'  tends  to  injure  the  property  of  another  is 
liable  to  that  other  for  any  injury  which  may  result  from 
such  use,  without  regard  to  considerations  of  care  and  skill 
therein.  In  that  case  the  court  quotes  the  following  lan- 
guage from  Blackstone's  Commentaries,  book  3,  chapter  13: 
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"  If  one  erects  a  smelting-house  for  lead  [or  for  the  same  rea- 
son a  fertilizer  factory  in  which  sulphuric  acid  is  generated} 
60  near  the  land  of  another  that  the  vapor  and  smoke  kills 
his  corn  and  grass,  and  damages  his  cattle  therein,  this  is 
held  to  be  a  nuisance.  And  by  consequence  it  follows  that 
if  one  does  any  otiier  act  in  itself  lawful,  which  yet  being 
done  in  that  place  necessarily  tends  to  the  damage  of 
another's  property,  it  is  a  nuisance;  for  it  is  incumbent  upon 
him  to  find  some  other  place  to  do  that  act,  where  it  will  be 
less  offensive."  In  that  case,  also,  Rylanda  v.  Fletcher,  L.  R. 
3  Eng.  &  Ir.  App.  330,  was  recognized. 

In  the  case  of  Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am. 
Rep.  623,  relied  on  by  respondent,  the  action  was  to  recover 
damages  for  injury  done  to  plaintiflF's  property  by  the  explo- 
sion of  a  steam-boiler  used  on  defendant's  premises,  and  it 
was  held  that  the  use  of  such  a  steam-boiler  in  such  a  man- 
ner that  it  is  not  a  nuisance  would  not  render  defendant  lia- 
ble without  proof  of  fault  or  negligence  on  his  part.  But 
that  was  a  very  different  case  from  this,  for  there  there  was 
no  evidence  that  the  use  of  a  steam-boiler  *'*  on  defendant's 
premises  would  necessarily  or  probably  cause  any  injury  to 
a  neighboring  proprietor,  while  here  there  is  evidence  tend- 
ing to  show  that  a  fertilizer  factory  in  which  sulphuric  acid 
is  generated  will  necessarily,  or  at  least  very  probably,  cause 
injury  to  the  neighboring  proprietors  by  reason  of  the  escape 
of  noxious  and  poisonous  gases.  In  that  case  it  was  stated, 
incorrectly  as  we  think,  that  the  case  of  Rylands  v.  Fletcher, 
L.  R.  3  Eng.  &  Ir.  App.  330,  "is  in  direct  conflict  with  the 
law  as  settled  in  this  country."  But  the  same  court  at  the 
same  term  held,  in  the  case  of  McKeon  v.  See,  51  N.  Y.  300, 
10  Am.  Rep.  659,  that  the  plaintiff  was  entitled  to  an  injunc- 
tion to  restrain  the  defendant  from  using  machinery  propelled 
by  steam-power,  where  the  evidence  showed  that  the  plain- 
tiff's buildings  on  the  adjacent  lot  were  actually  injured  by 
the  jarring  and  shaking  caused  by  the  use  of  such  machin- 
ery. In  the  last-mentioned  case  the  case  of  Tip-ping  v.  St. 
Helen  Smelting  Co.,  4  Best  &  S.  608,  is  cited  with  approval. 

In  the  Appeal  of  Pennsylvania  Lead  Co.,  96  Pa.  St.  116,  42 
Am.  Rep.  534,  it  was  held  that  the  plaintiff  was  entitled  to 
an  injunction  to  restrain  the  company  from  carrying  on  lead 
smelting  works  on  its  own  premises,  where  the  evidence 
tended  to  show  that  such  works  emitted  offensive,  poisonous, 
and  noxious  fumes  and  vapors,  producing  danger  to  animal 
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flnd  vegetable  life  on  adjoining  premises.  In  a  note  to  that 
<5a8e  the  case  of  Pennoyer  v.  Allen,  56  Wis.  502,  43  Am.  Rep. 
728,  decided  by  the  supreme  court  of  Wisconsin,  in  January, 
1883,  is  cited,  in  which  the  action  was  to  recover  damages 
for  the  maintenance  of  a  tannery  on  the  defendant's  premises, 
adjoining  tliose  of  the  plaintiff,  and  the  question  was  dis- 
tinctly presented,  whether  the  fact  that  the  tannery  was  con- 
ilucted  and  operated  in  a  reasonable  and  proper  manner,  so 
that  no  odors  of  a  disagreeable  character  were  sent  forth 
except  such  as  are  incident  to  a  tannery  properly  conducted, 
would  be  a  defense  to  the  action.  The  court  held  that  this 
would  be  no  defense,  saying:  "The  ownership  of  land  carries 
with  it  the  rightful  use  of  the  atmosphere  while  passing  over  f 
it.  Title  to  land  gives  to  the  owner  the  right  to  impregnate  ) 
the  air  upon  and  over  the  same  with  such  smoke,  vapor,  and 
smells  as  he  desires,  provided  he  does  not  contaminate  the 
**'  atmosphere  to  such  an  extent  as  to  substantially  inter- 
fere with  the  comfort  or  enjoyment  of  others,  or  injure  the 
use  of  their  property When  such  comfort  and  enjoy- 
ment are  so  impaired,  and  compensation  is  demanded,  it  is 
no  defense  to  show  that  such  business  was  conducted  in  a 
reasonable  and  proper  manner,  and  with  more  than  ordinary 
cleanliness,  and  that  the  odors  sent  over  and  upon  such  adja- 
cent premises  were  only  such  as  were  incident  to  the  business 
when  properly  conducted." 

See,  also,  Baltimore  etc.  R.  R.  Co.  v.  First  Baptist  Church, 
108  U.  S.  317,  in  which  the  action  was  to  recover  damages 
for  injuries  sustained  by  the  plaintiff  below  arising  from  the 
noise,  smoke,  and  odors  emanating  from  the  engine-house 
and  workshops  of  the  railroad  company,  constructed  and 
maintained  on  a  lot  adjoining  the  church  building,  in  the 
city  of  Washington,  where  the  court,  in  response  to  a  defense  * 
set  up  by  the  railroad  company  that  their  charter  permitted 
them  to  enter  the  city  of  Washington,  and  to  construct  such 
-works  as  were  necessary  and  expedient  for  the  completion 
and  maintenance  of  its  road,  used  this  language:  "The 
grant  of  powers  and  privileges  to  do  certain  things  does  not 
carry  with  it  any  immunity  for  private  injuries  which  may 
result  directly  from  the  exercise  of  those  powerd  and  privi- 
leges." And  again,  the  court  said:  "If,  as  asserted  by  the 
defendant,  the  noise,  smoke,  and  odors  which  are  the  cause 
of  the  discomfort  and  annoyance  to  the  plaintiff  are  no  more 
than  must  necessarily  arise  from  the  nature  of  tiie  business 
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carried  ou,  with  an  engine-house  and  workshop  as  ordinarily 
constructed,  then  the  engine-house  and  workshop  should  be 
so  remodeled  and  changed  in  their  structure  as  to  prevent,  if 
that  be  possible,  the  nuisance  complained  of;  and,  if  that  be 
not  possible,  they  should  be  removed  to  some  other  place> 
where,  by  their  use,  the  plaintiff  would  not  be  thus  annoyed 
and  disturbed  in  the  enjoyment  of  its  property":  See,  also, 
Mc Andrews  v.  Collerd,  42  N.  J.  L.  189;  36  Am.  Rep.  508; 
Heeg  v.  Licht,  80  N.  Y.  579;  36  Am.  Rep.  654;  Laffin  etc 
Powder  Co.  v.  Tearney,  131  111.  322;  19  Am.  St.  Rep.  34;  City 
of  Tiffin  V.  McCormack,  34  Ohio  St.  638;  32  Am.  Rep.  408; 
Euler  V.  Sullivan,  75  Md.  616;  32  Am.  St.  Rep.  420,  affirm- 
ing Susquehanna  Fertilizer  Co.  v.  Moloney  73  Md.  268;  25  Am. 
St.  Rep.  595. 

*'*  We  think,  therefore,  that  plaintiflfs  first  exception 
should  be  sustained. 

The  second  error  imputed  to  the  circuit  judge  is  in  instruct- 
ing the  jury  that  '*  if  the  injury  is  in  part  the  result  of  vapors, 
as  charged  in  the  complaint,  and  in  part  the  result  of  other 
causes,  the  verdict  must  be  for  the  defendant,  unless  the 
testimony  establishes  that  the  injury  would  not  have  re- 
sulted except  for  the  vapor  charged  as  causing  the  alleged 
injury."  This  instruction  was  erroneous,  or,  to  say  the  very 
least  of  it.  was  misleading.  Under  this  instruction  the  jury 
might  very  well  suppose  that,  even  if  they  came  to  the  con- 
clusion that  the  vapors  emanating  from  the  defendant's  mill 
did  injure  the  plaintiff's  property,  yet,  if  they  at  the  same 
time  believed  that  a  part  of  the  injury  sustained  by  the  plain- 
tiff was  due  to  other  causes,  for  example,  the  work  of  the 
worm  referred  to  in  the  testimony  as  the  borer,  they  could 
not  find  for  the  plaintiff.  This  we  do  not  understand  to 
be  the  law.  The  fact  that  one  has  sustained  injury  at  the 
hands  of  another,  if  it  appears  that  he  has  also  sustained  in- 
jury from  causes  other  than  the  act  of  the  wrongdoer,  will 
not,  in  our  judgment,  relieve  the  wrongdoer  from  liability  to 
respond  in  damages  for  the  injury  which  he  has  caused. 

Anotlier  objection  to  this  portion  of  the  charge  is  that  it 
imposed  upon  the  plaintiff  tlie  burden  of  proving  a  negative. 
The  charge  necessarily  implied  that  it  was  not  sufficient  for 
the  plaintiff  to  show  that  his  property  had  been  injured  by 
the  noxious  gases  escaping  from  the  defendant's  mill,  but  it 
was  necessary  for  him  to  go  further,  and  show  that  the  injury 
of  which  he  complained  was  not  due  to  any  other  cause.     If, 
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as  matter  of  fact,  the  injury  complained  of  by  the  plaintiff 
did  proceed  from  other  causes,  that  was  a  matter  of  defense 
to  be  shown  by  the  defendant. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  reversed,  and  that  the  case  be  remanded  to 
that  court  for  a  new  trial. 


Nuisance— Question  fob  Jury. — The  question  whether  a  thing  is  a 
nuisance  must  be  settled  as  a  question  of   fact:   Village  of  Dea  Plainea  v. 
Payer,  123  111.  348;  5  Am.  St.    Rep.  524;  Callanan  v.  Oilman,  107  N.  Y." 
360;  1  Am.  St.  Rep.  831;  Bell  v.  Ohio  etc  B.  B.  Co.,  25  Pa.  St.  161;  64  Am. 
Dec.  687. 

Real  Pkopertt — Damages  for  Lawful  Use  of  One's  Property. — 
One  must  use  his  property  so  as  not  to  injure  his  neighbor:  Beatrice  Gas  Co. 
y.  Thomas,  41  Neb,  662;  43  Am.  St.  Rep.  711,  and  note;  but  there  are 
many  cases  in  which  the  lawful  use  of  one's  property  causes  injury  to  adja- 
cent property,  for  which  there  is  no  remedy  because  no  right  of  adjacent 
owners  has  been  invaded:  Booth  v.  Borne  etc.  R.  B.  Co.,  140  N.  Y.  267;  37 
Am.  St.  Rep.  652,  and  note.  To  the  same  effect  see  Barnard  v.  Sherley,  135 
Ind.  547;  41  Am.  St.  Rep.  454;  and  Barrows  v.  City  of  Sycamore,  150  IlL 
688;  41  Am.  St.  Rep.  400. 

Nuisance. — Lawful  Business:  See  the  extended  notes  to  Appeal  q^ 
Pennsylvania  Lead  Co.,  42  Am.  Rep.  540;  Bouse  v.  Martin,  51  Am.  Rep. 
467;  and  the  note  to  Sullivan  v.  Boyer,  1  Am.  St.  Rep.  54. 
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Rents  and  Profits — Liability  of  Bona  Fide  Occupant. — One  who  takes 
possession  of  laud  under  a  bona  fide,  tliough  mistaken,  claim  of  title  ia 
required  to  account  only  for  the  rents  and  profits  actually  received,  and 
not  for  the  rental  value  of  the  land.  His  executor  is  liable  only  for 
whatever  amount  could  have  been  recovered  from  the  testator. 

Rents  and  Profits— Liability  of  Occupant. -One  in  possession  of  land 
under  an  honest,  though  mistaken,  claini  of  title  must  account  for  all 
the  rents  and  profits  received  by  him  while  so  in  possession,  and  not 
for  those  only  which  accrue  after  the  adverse  claim  is  declared. 

Res  Adjudicata — Rents  and  Profits. — The  failure  of  the  true  owner  to 
assert  a  claim  for  rents  and  profits  in  an  unsuccessful  action  brought 
against  him  by  a  party  in  possession  to  establish  the  title  to  the  land 
does  not  estop  the  true  owner  from  afterward  maintaining  an  action  to 
recover  such  rents  and  profits. 

Rents  and  Profits— Measure  op  Recovery.— One  in  possession  of  land 
under  an  honest,  though  mistaken,  claim  of  title  and  right  ia  liable  to 
the  true  owner  only  for  the  rents  and  profits  actually  received  by  him, 
less  the  amount  expended  in  the  payment  of  coats  in  an  action  to  recover 
such  rents  and  profits  from  a  third  party. 
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RltfTS  AND  PrOTITS  CoLLKCTED  FROM  TrUST  LaNDS  ARK  TrUST  FlTNDS  in 
favor  of  the  trne  owner  while  in  the  hands  of  one  who  has  knowledge 
of  the  trust.  A  judgment  to  the  contrary,  reversed  on  appeal,  does  not 
release  the  funds  from  the  trust. 

Bents  amd  Profits— Trust  Funds. —The  Rkcovkrt  o»  a  Personal 
Judgment  by  a  cegtui  que  trust  against  his  trustee  for  the  rents  and 
profits  of  land  held  in  trust  does  not  preclude  him  from  recovering  from 
the  grantee  of  such  trustee,  not  made  a  party  to  the  former  suit,  such 
rents  and  prolits  received  by  him  from  his  grantor.  The  estate  of  such 
grantee,  in  case  of  his  death,  is  liable  for  the  rents  and  profits  so 
received. 

Appeal.— Objection  that  Recovery  of  Costs  is  Barred  because  an  in- 
junction is  violated  in  bringing  suit  cannot  be  raised  for  the  first  tim« 
on  appeal. 

A.  S.  &  W.  D.  Douglass,  for  the  appellant. 

Ragsdale  &  Ragsdalej  and  McDonald,  Douglass  &  Obear,  for 
the  appellee. 

534  Pope,  J.  This  appeal  presents  some  additional  phasea 
in  a  controversy  that  has  been  conducted  in  our  courts  since 
1884.  Its  history  may  be  traced  in  Rabb  v.  Flenniken,  29 
S.  C.  278,  Rabb  v.  Flenniken,  32  S.  C.  194,  and  Patterson  v. 
Rabb,  38  S.  C.  138,  and,  having  been  so  fully  ventilated  al- 
ready, will  require  but  little  further  statement.  Some  refer- 
ence to  the  facts  ought,  however,  to  be  made,  to  make  the 
present  issue  intelligible. 

A  tract  of  land  lying  in  Fairfield  county,  in  this  state,  was 
conveyed  to  a  trustee  in  1867.  In  1877,  that  trustee,  in  fla- 
grant violation  of  his  trust,  conveyed  the  land  to  one  Flen- 
niken,  who  was  fully  cognizant  of  that  fact.  Flenniken  sold 
the  land  to  an  unlettered  colored  man,  taking  his  bond  and 
mortgage  to  secure  the  purchase  money.  This  bond  and 
mortgage  were  assigned  to  Giles  J.  Patterson  for  value. 
After  the  assignment  thereof  to  said  Patterson  the  colored  man 
reconveyed  the  land  to  Flenniken.  Action  was  brought  by 
the  cestui  que  trust  named  in  the  trust  deed  against  Flenni- 
ken to  uproot  the  conveyance  to  him  of  the  trust  lands  in 
1884,  and  a  notice  of  lis  pendens  was  then  filed.  In  1885 
said  Flenniken  conveyed  his  entire  estate  to  James  A.  Brice, 
as  assignee,  for  the  benefit  of  his  creditors.  Giles  J.  Patter- 
eon  brought  an  action  against  James  A.  Brice  as  assignee 
and  to  foreclose  his  mortgage,  and  refused  to  make  Cassan- 
dra H.  Rabb  a  party  to  his  suit;  and  this  action  of  Patterson 
ripened  into  a  judgment  in  June,  1887,  including  therein  a 
requirement  that  Jamea  A.  Brice,  as  assignee,  pay  to  said 
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Patterson  $201,  which  Brice,  as  assignee,  had  realized  from 
rents  of  the  trust  lands.  Patterson  purchased  the  lands  un- 
der his  judgment,  and  went  into  possession  thereof  in  1888. 
The  supreme  court  filed  its  judgment  in  favor  of  Rabb  and 
against  Flenniken  in  1890.  In  order  to  retain  his  possession 
of  the  land  as  the  owner  thereof,  Patterson  began  his  action  in 
1890,  which  terminated  adversely  to  all  his  claims  in  1893. 

However,  in  1891,  Mrs.  Rabb  and  her  new  trustee  began  her 
action  against  Patterson  to  collect  the  $201,  which  had  been 
collected  by  him  from  Brice  for  the  rents  in  1886  and  1887, 
and  also  to  have  him  pay  the  five  years'  rent  which  had 
accrued  while  he  was  in  possession,  and  this  is  the  action  we 
are  now  *'*  called  upon  to  consider.  It  should  be  stated  that 
Patterson  having  died  in  December,  1891,  the  action  was  con- 
tinued against  his  personal  representative,  Mrs.  Patterson,  as 
his  executrix.  She  vigorously  denied  any  responsibility  there- 
for on  several  grounds.  All  the  issues  came  on  to  be  tried 
before  his  honor.  Judge  Ernest  Gary,  who,  after  all  the  evi- 
dence, oral  and  documentary,  had  been  considered  by  him, 
filed  his  decree  in  January,  1894,  wherein  he  adjudged  thai 
the  plaintiffs  recover  of  the  defendant,  Mrs.  Patterson,  as  ex- 
ecutrix, $800  for  rents  and  profits  during  the  five  years  the 
land  was  in  Giles  J.  Patterson's  control,  and  an  additional 
sum  of  $201  received  by  him  of  Brice,  as  assignee,  for  rent, 
but  the  complaint  was  dismissed  as  to  Brice,  as  assignee. 
From  this  decree  Mrs.  Patterson  has  appealed  upon  ten 
grounds,  which  we  will  consider  in  their  order. 

"  1.  Because  his  honor  erred  in  holding  that  on  the  26th 
day  of  July,  1893,  Judge  Witherspoon  passed  an  order  con- 
tinuing said  cause  in  the  name  of  the  executrix,  the  said  M. 
Virginia  Patterson."  Strict  accuracy  in  stating  the  result  of 
the  order  of  Judge  Witherspoon  was  not  observed  by  Judge 
Gary  in  his  decree,  for  really  Judge  Witherspoon  declined  to 
pass  the  order  referred  to,  on  the  ground  that,  under  a  deci- 
sion of  court  {Parnell  v.  Maner,  16  S.  C.  348),  the  plaintiffs 
had  the  right  to  continue  the  cause  against  the  executrix 
without  any  order  therefor  from  the  circuit  court.  However, 
this  inadvertency  on  the  part  of  Judge  Gary  is  immaterial, 
and  needs  no  further  attention. 

As  we  will  discuss  the  principles  of  the  law  governing  the 
second,  third,  and  fourth  exceptions,  we  will  consider  thera 
in  a  group.  They  are  as  follows:  "  2.  Because  his  honor  erred 
in  finding  and  holding  that  Giles  J.  Patterson  entered  into 
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and  was  in  possession  of  the  premises  described  in  the  com- 
plaint in  this  action  simply  as  a  trespasser;  3.  Because  his 
honor  erred  in  his  conclusion  of  law  that  the  defendant,  M. 
Virginia  Patterson,  as  the  executrix  of  the  will  of  said  Giles 
J.  Patterson,  deceased,  is  chargeable  with  the  rental  value  of 
the  said  premises  for  the  years  covering  the  period  the  said 
Giles  J.  Patterson  was  in  possession  of  the  same,  and  in  direct- 
ing judgment  to  be  entered  against  said  defendant,  as  execu- 
trix as  *'*  aforesaid,  for  the  sura  of  $800,  after  deducting 
therefrom  $64.17,  the  amount  of  taxes  paid  by  Giles  J.  Pat- 
terson on  said  premises;  4.  Because  his  honor  erred  in  not 
holding  that  the  said  defendant,  as  executrix  as  aforesaid,  if 
liable  at  all  in  this  action,  can  only  be  held  liable  for  the 
rents  and  profits  actually  received,  which  were  shown  by  the 
testimony  to  amount  to  $502.18,  out  of  which  taxes  assessed 
on  said  premises  were  paid  amounting  to  $64.17," 

It  seems  to  us  that  the  circuit  judge  erred  in  holding  that 
the  appellant's  testator  went  into  possession  of  the  land  in 
question  as  a  bald  trespasser;  on  the  contrary,  we  think  he 
took  possession  under  a  bona  fide  claim  of  right  as  authorized 
by  a  judgment  of  the  court.  The  fact  that  the  court  has 
eventually  held  that  the  claim  of  the  testator  was  unfounded 
cannot  afiect  the  character  of  his  possession.  There  is  no 
doubt  of  the  fact  that  Mr.  Patterson  went  into  possession  as 
the  purchaser  at  a  sale  made  under  a  judgment  of  foreclosure 
obtained  in  an  action  for  the  foreclosure  of  a  mortgage  brought 
against  a  person  who  then  held  the  legal  title  to  the  mortgaged 
premises;  and  there  is  little  doubt  that  he  then  supposed,  and 
had  reason  to  suppose,  that  he  had  acquired  a  good  title  to 
the  premises,  for  the  proceedings  show  that  two  of  the  circuit 
judges  and  one  of  the  justices  of  this  court  were  manifestly  of 
that  opinion.  We  think,  therefore,  that  even  if  Mr.  Patterson 
were  now  living,  he  could  only  be  required  to  account  for  the 
rents  and  profits  actually  received  by  him,  and  not  the  '"rental 
value"  of  the  premises.  As  was  said  by  Johnson,  C,  in  his 
circuit  decree  in  Johnson  v.  Lewis,  2  Strob.  Eq.  160,  approved 
afterward  by  ihe  court  of  appeals:  "The  rule  is  that  if  one 
comes  tortiously  into  possession  of  an  estate,  he  ought  not  to 
be  spared,  and  ought  to  be  charged  to  the  extent  of  what  it 
was  capable  of  producing;  but  if  he  enter  rightfully,  and  can 
show  what  the  actual  income  was,  that  will  determine  his 

liability The  same  principle  ought,  I  think,  to  apply 

when  the  party  in  possession  believes  tiiut  the  right  of  prop- 
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erty  was  in  himself,  and  has  been  thrown  off  his  guard  by 
the  belief  that  he  was  not  liable  to  account."  This  view  was 
fully  sustained  **''  by  the  cases  of  Jonea  v.  Massey,  14  S.  C. 
292;  Thomson  v.  Peake,  38  S.  C.  440,  and  Bradford  v.  Bu- 
chanan, 39  S.  C.  239. 

It  seems  to  us  that  the  point  of  distinction  lies  in  the  fact 
that  one  who  goes  into  possession  of  the  land  of  another  as 
a  bald  trespasser,  or,  as  some  of  the  cases  express  it,  acquires 
the  possession  by  force  or  fraud,  he  is  entitled  to  no  consid- 
eration at  the  hands  of  the  court,  and  the  strictest  rule  of 
accountability  is,  therefore,  applied  to  him;  but  when  on* 
goes  into  possession  under  bona  fide  claim  of  right,  though  it 
may  eventually  prove  to  be  unfounded,  he  is  not  to  be  pun- 
ished for  his  honest  mistake,  but  is  only  required  to  account 
for  such  rents  and  profits  as  he  has  actually  received,  and 
not  for  the  "  rental  value"  of  the  premises.  To  show  that 
one  who  goes  into  possession  under  an  honest,  though  mis- 
taken, belief  of  right,  is  not  to  be  treated  as  a  trespasser  when 
called  upon  to  account  for  rents  and  profits,  see  what  is  said 
by  Johnson,  C,  in  his  circuit  decree  in  Rainsford  v.  Rains- 
ford,  McMuIl.  Eq.  336,  and  by  Harper,  C,  in  delivering  the 
opinion  of  tlie  court  of  appeals  in  Riddlehoover  v.  Kinard,  1 
HillEq.  (S.C.),  381.  The  cases  cited  by  counsel  for  respondent 
are  not  in  conflict  with  this  view,  for  in  Boyce  v.  Boyce,  & 
Rich.  Eq.  302,  the  defendant  Starr  not  only  went  into  posses- 
sion as  a  bald  trespasser,  but  he  also  acquired  possession  by 
an  open  defiance  of  an  order  of  injunction  made  in  a  case  to 
which  he  had  made  himsel/  a  party  by  proving  his  claim. 
In  Kirkpatrick  v.  Atkinson,  4  S.  C.  126,  the  defendant  Atkin- 
son acquired  possession  by  fraud,  and  in  Maner  v.  Wilson,  1& 
S.  C.  469,  the  defendants  went  into  possession  under  a  paper 
which,  though  in  the  form  of  an  absolute  deed,  they  knew 
was  intended  as  a  mortgage. 

But  even  if  Giles  J.  Patterson  could  be  regarded  as  a  tres- 
passer in  taking  possession  of  this  land  (and  we  have  just 
held  that  such  was  not  the  case),  it  is  very  clear  that  his 
executrix  cannot  be  charged  with  any  thing  more  than  the 
amount  actually  received,  the  amount  that  actually  inured 
to  the  benefit  of  her  testator's  estate.  The  foundation  of 
plaintiffs'  claim,  their  cause  of  action,  so  to  speak,  was  the 
alleged  trespass  of  the  testator,  and  under  the  maxim.  Actio 
personalis  moritur  cum  persona,  the  plaintiffs'  cause  of  action 
against  the  testator  would  not  *'*  survive  against  his  exec- 
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utrix  except  to  the  extent  of  enabling  plaintiffs  to  recover 
against  appellant  whatever  amount  may  have  inured  to  the 
benefit  of  her  testator's  estate  from  his  alleged  tort:  See 
Chalk  V.  McAlily,  10  Rich.  92;  Chaplin  v.  Barrett,  12  Rich. 
284;  75  Am.  Dec.  731;  Huff  v.  Watkins,  20  S.  C.  477.  The 
act  of  1892  (21  Stat.  18,  approved  December  20, 1892)  cannot 
apply  to  this  case,  and  has  not,  therefore,  been  considered. 
The  principles  here  announced  dispose  of  the  second,  third, 
and  fourth  exceptions. 

The  fifth  exception  is  in  these  words:  "  Because  his  honor 
erred  in  not  holding  and  adjudging  that,  under  the  circum- 
stances of  this  case,  the  liability  of  Giles  J.  Patterson  or  his 
executrix  to  account  for  the  rents  and  profits  of  said  premises 
should  be  restricted  to  the  Ist  of  April,  1890,  when  the  deed 
of  conveyance  by  David  R.  Flenniken  to  the  plaintiflF  Edwin 
J.  Rabb,  as  trustee,  was  made  under  the  decree  in  the  case  of 
Cassandra  H.  Rabb  v.  D.  R.  Flenniken,  or  to  the  12th  of  July, 
1890,  when  the  plaintiffs  were  enjoined  from  taking  posses- 
sion of  said  premises  under  order  in  the  case  of  Giles  J,  Pat- 
terson V.  Cassandra  H.  Rabb  et  al."  We  are  not  impressed 
by  this  exception.  Giles  J.  Patterson  took  possession  of  these 
lands  early  in  1888.  He  and  his  estate  have  had  the  rents 
and  profits  since  that  date.  Under  the  decision  of  this  court 
in  Patterson  v.  Rabb,  38  S.  C.  138,  it  has  been  determined 
that  this  property  was  not  his  on  January  1,  1888,  nor  at  any 
moment  after  that  time;  on  the  contrary,  this  court  decided 
that  this  was  the  property  of  the  plaintiffs  all  that  time. 
Tlierefore,  to  excuse  him  or  his  ^state  from  paying  rent  from 
January  1,  1888,  to  April  1,  1890,  or  July  12,  1890,  would  be 
to  take  the  property  of  Mrs.  Rabb  and  give  it  to  the  estate  of 
Patterson.  We  have  been  pointed  to  no  good  reason  for  such 
course  on  our  part.  In  our  judgment  it  would  be  against 
equity  and  good  conscience.     Let  this  exception  be  overruled. 

*'6.  Because  his  honor  erred  in  not  holding  and  adjudging 
that  the  plaintiff's  by  their  neglect  to  demand  and  obtain 
judgment  for  rents  and  profits  in  the  case  of  Giles  J.  Patterson 
(M.  V.  Patterson  as  trustee  for  herself  and  children,  subse- 
quently substituted  as  plaintiff's)  v.  Cassandra  H.  Rabb  *** 
€t  al.,  and  by  their  failure  to  avail  themselves  of  the  reference 
or  remedy  in  that  action  provided  by  section  243  of  the  Code 
of  Procedure,  are  precluded  from  obtaining  a  decree  for  rents 
and  profits  in  this  action."  It  must  be  remembered  that  the 
action  oi  Patterson  v.  Rabb  was  that  brought  by  Patterson  him- 
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eelf  for  his  own  purposes,  namely,  the  upholding  of  his  title  to 
the  trust  lands,  and  this  was  the  issue  Mrs.  Rabb  was  brought 
to  take  part  in  settling.  When  A  sues  B  to  recover  a  specific 
tract  of  land  or  a  specific  sum  of  money,  B  may  content  him- 
self with  defending  himself  against  the  claim  of  A  as  set  up 
in  his  complaint;  he  need  go  no  further,  although  he  may  go 
further  if  he  chooses.  Not  so,  however,  with  A;  he  must  ex- 
haust himself  in  regard  to  the  specific  tract  of  land  or  specific 
sum  of  money  sued  for;  afterward,  he  cannot  make  as  a 
cause  of  action  against  B  any  claim  he  had  as  to  the  land  or 
to  the  money. 

So  far  as  section  243  is  concerned,  it  maybe  remarked  that 
it  does  provide  for  a  bond  to  indemnify  the  opposite  party 
from  damages,  and  that  this  remedy  may  be  had  in  the  case 
to  ascertain  damages,  *'  by  a  reference  or  otherwise";  but 
then  this  bond  only  operated  from  July  12,  1890;  and  if  it 
was  permissible  to  announce  that  it  covered  rents  and  profits 
as  well  as  other  items  of  "  damages,"  what  would  become  of 
the  rents  and  profits  for  two  and  a  half  years  before  that 
date?  and  also  what  would  become  of  the  $201  received  from 
James  A.  Brice,  as  assignee,  in  1887?  We  think  it  better  to 
say  that  the  term  "damages"  may  cover  rents  and  profits  in 
some  cases,  but  it  must  be  evident  that  to  so  hold  in  this 
action  would  be  to  require  the  plaintiffs  to  split  up  their 
claims  for  rent  into  several  actions.  Besides,  it  must  be  re- 
membered that  such  "damages,"  under  the  injunction  bond, 
may  not  only  be  obtained  under  "reference"  proceedings,  but 
the  same  section  of  the  code  provides  that  it  may  be  done 
"otherwise"  than  under  "reference."  To  pursue  the  subject 
further  is  unnecessary — it  is  untenable. 

The  seventh  exception  is  as  follows:  "  Because  his  honor 
erred  in  holding  that  the  said  defendant,  as  executrix  as 
aforesaid,  is  also  chargeable  with  the  sum  of  $201,  which  was 
****  applied  in  part  to  pay  costs  and  balance  ($185.63)  paid 
to  Giles  J.  Patterson  under  order  of  the  court  in  the  case  of 
Giles  J.  Patterson  v.  James  A.  Brice,  as  assignee  of  the  estate 
of  David  R.  Flenniken,  and  in  directing  the  entry  of  judg- 
ment therefor  in  favor  of  plaintiffs  against  this  defendant,  as 
executrix  as  aforesaid,  when  no  appeal  was  taken  from  said 
order,  and  at  the  time  of  such  payment  there  was  no  valid 
existing  order  impounding  the  rents  in  the  hands  of  Brice, 
as  assignee."  The  decree  of  the  circuit  judge,  it  seems  to 
us,  contains  a  slight  error  in  the  amount  charged  against  the 
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appellant,  on  account  of  the  money  received  from  Brice,  as 
assignee,  by  Patterson,  and  which  was  realized  from  the 
rents  of  the  premises  in  question.  While  there  is  no  doubt 
that  the  money  in  the  hands  of  Brice,  as  assignee,  arising 
from  that  source  was  realized  from  the  lands  adjudged  to* 
belong  to  the  plaintiflfs,  yet  neither  Patterson  nor  his  exec- 
utrix can  be  charged  with  any  thing  more  than  they  actu- 
ally received,  and  the  undisputed  testimony  is  that  Patterson 
received  only  the  sum  of  $185.63,  and  the  balance  of  the 
$201  was  applied  to  the  costs  incurred  by  Brice,  as  assignee, 
on  the  action  for  foreclosure.  Brice  was  a  party  to  this  action, 
and  the  plaintiff's  did  not  except  to  that  part  of  the  decree 
which  dismissed  the  action  as  to  him.  All  the  plaintiffs  can 
recover  against  Mrs.  Patterson  as  executrix,  on  account  of 
this  $201,  is  the  sum  of  $185.63. 

"8.  Because  his  honor  erred  in  holding  and  concluding 
that  the  sum  of  money  paid  by  James  A.  Brice  to  Giles  J. 
Patterson  under  the  order  of  court  was  a  trust  fund  belong- 
ing to  the  plaintiffs;  and  that  Giles  J.  Patterson  received  the 
fund  with  the  knowledge  of  the  trust  attached  to  it  when  Judge 
Wallace  by  his  decree,  which  was  then  of  force,  had  dismissed 
the  complaint  in  the  case  of  Cassandra  H.  Rabh  v.  D.  R. 
Flennikeny  We  do  not  see  how  these  funds  were  not  trust 
funds.  Tliey  came  as  rent  from  the  trust  lands,  and  Cassan- 
dra H.  Rabb,  under  the  terms  of  the  trust  deed,  was  to  re- 
ceive such  rents  from  her  trustee.  Certainly  Mr.  Patterson 
knew  all  about  these  matters.  As  to  the  decree  of  Judge 
Wallace,  dismissing  the  complaint,  operating  to  release  the 
trust  character  from  those  funds,  we  cannot  admit  such  a 
doctrine,  '*'  when  it  is  recalled  that  an  appeal  was  taken 
from  such  decree,  and  was  sustained  by  this  court.  The 
exception  is  not  tenable. 

"  9.  Because  his  honor  erred  in  not  holding  that  the  plain- 
tiff, Cassandra  H.  Rabb,  having  elected  to  take  a  personal 
judgment  for  rents  and  profits,  embracing  the  years  1886 
and  1887,  against  David  R.  Flenniken  in  the  case  of  Cassandra 
H.  Rabb  v.  David  R.  Flenniken,  to  which  action  neither  James 
A.  Brice,  as  assignee,  nor  Giles  J.  Patterson  was  made  a  party, 
the  claim  of  rents  and  profits  for  said  years  was  merged  in 
said  judgment  against  David  R.  Flenniken,  and  there  is  no 
privity  between  tlie  plaintiffs  and  Giles  J.  Patterson  or  his 
executrix,  or  equity,  which  would  entitle  the  plaintiffs  in  this 
action  to  recover  the  said  sum  of  $201  from  the  defendant, 
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M.  Virginia  Patterson,  as  executrix  as  aforesaid."  We  con- 
fess ourselves  unable  to  see  what  connection  Mrs.  Patterson, 
as  executrix  of  Giles  J.  Patterson,  has  with  the  proceeding  of 
the  plaintiffs  against  David  R.  Flenniken,  and,  therefore,  we 
cannot  perceive  the  pertinency  of  any  inquiry  by  us  into  what 
entered  into  that  judgment.  If  it  is  true  that  Giles  J.  Patter- 
son received  $201  of  the  trust  estate  belonging  to  the  plain- 
tiffs here,  and  that  he  had  no  legal  right  to  any  part  of  that 
fund,  it  makes  no  difference  what  other  people  have  been 
unsuccessfully  sued  to  try  and  recover  this  fund.  To  enable 
the  present  plaintiffs  to  recover  this  fund  from  the  estate  of 
Giles  J.  Patterson,  deceased,  no  privity  need  exist.  It  is  the 
old  case  of  a  trust  fund  being  taken  possession  of  by  one  not 
entitled  to  hold  it;  when  the  trustee,  or  cestui  que  trust,  who 
is  entitled  to  hold  it,  comes  and  sues  for  it,  he  is  entitled  to 
a  judgment  for  its  recovery.     Let  the  exception  be  overruled. 

"10.  Because  his  honor  erred  in  not  adjudging  that  the 
plaintiffs,  having  commenced  this  action  in  violation  of  the 
order  of  an  injunction  made  in  case  of  Giles  J.  Patterson  v. 
Cassandra  H.  Rahh  et  al.,  which  restrained  them,  their  attor- 
neys, their  agents,  and  servants,  from  collecting,  receiving,  or 
intermeddling  with  the  rents  and  profits  of  the  premises  de- 
scribed in  the  complaint,  should  not  be  allowed  costs  against 
the  defendant."  We  are  inclined  to  think  this  point  as  now 
made  comes  too  late.  Certainly  the  circuit  judge  ***  made 
no  express  order  on  the  subject  of  costs.  We  will  not  under- 
take to  pass  upon  a  question  of  this  character  raised  for  the 
first  time  in  this  court.  At  all  events,  costs  follow  the  result 
except  in  equity  cases,  when  the  circuit  judge  may  order  dif- 
ferently if  he  sees  proper.  It  seems  to  us  that  this  question, 
at  best,  comes  too  late.  If  plaintiffs  were  enjoined  from  suing, 
that  should  have  been  so  adjudged.  Not  having  been  so 
adjudged,  this  court  will  assume  that  all  things  were  rightly 
done  in  the  court  below,  no  showing  to  the  contrary  having 
been  made. 

It  follows  from  our  preceding  observations  that  the  circuit 
court  decree  must  be  modified  by  having  that  decree  fix  the 
liability  of  Mrs.  Patterson,  as  executrix,  for  the  sum  of  $502.18, 
as  the  rents  for  which  she,  as  said  executrix,  must  pay  in  lieu 
of  $800,  less  the  amount  paid  for  taxes  as  ascertnined  by  the 
decree;  and  that  she,  as  said  executrix,  must  pay  the  sura 
of  $185.63  on  account  of  the  amount  received  by  Giles  J.  Pat- 
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terson  from  James  A.  Brice,  as  assignee,  instead  of  $201;  but 
that  in  all  other  respects  the  said  decree  shall  be  affirmed. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the 
circuit  court  be  modified  as  herein  indicated,  and  that  in  all 
other  respects  such  judgment  be  affirmed. 


Ejbotmbnt — MssNB  Profits. — From  the  time  of  the  demise  nntil  the 
plaintiff  is  put  ia  possession  the  defendaat  is  accountable  for  the  profits: 
West  V.  Hughes,  1  Har.  &  J.  574;  2  Am.  Dec  539.  Computation  of  rent 
against  a  bona  fide  occupant  should  begin  from  the  filing  of  the  bill,  but, 
against  a  mala  fide  possessor,  from  his  entry,  if  within  the  period  prescribed 
in  the  statute  of  limitations  for  an  action  for  mesne  profits:  Pugh  v.  Belt,  2 
T.  B.  Mon.  125;  15  Am.  Deo.  142.  The  recovery  of  intermediate  damages 
after  regaining  possession  by  ejectment  or  re-entry  is  discussed  in  the 
extended  note  to  Anderson  v.  Hapler,  85  Am.  Deo.  323.  The  recovery  of 
damages  in  the  nature  of  mesne  profits  for  use  and  occupation  in  actions  in 
ejectment  is  disoassed  ia  the  extended  note  to  Fitzgerald  r-,  Seebe,  46  Am. 
Deo.  289. 
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Williams  v.  Harris. 

[4  South  Dakota,  22.] 

Afpsal — Assignment  for  Benefit  ot  Creditors. — It  cannot  be  contended 
on  appeal  that  a  conveyance  made  by  a  husband  to  hia  wife  U  a  gen> 
eral  assignment  for  the  benefit  of  creditors,  with  preferences,  if  the 
record  fails  to  show  that  he,  at  the  time,  was  insolvent,  and  doea 
abow  that  he  had  other  property  besides  that  conveyed  to  his  wife. 

Fbaud — Proof  Required, — If  the  facts  and  circumstances  surrounding  the 
case  and  directly  proved  are  such  as  would  lead  a  reasonable  man  to 
the  conclusion  that  fraud  in  fact  existed,  this  is  all  the  proof  which  the 
law  requires. 

Husband  and  Wife — Dealings  between,  as  to  Heb  Separate  Estate. 
A  wife  may  deal  with  her  husband  with  respect  to  her  separate  estate 
as  though  the  relationship  of  marriage  did  not  exist,  subject  to  the  con« 
ditions  prescribed  by  statute. 

Husband  and  Wife — Transfers  of  Property. — A  transfer  of  a  consider* 
able  portion  of  property  by  a  debtor,  when  in  failing  circumstances,  to 
his  wife,  and  immediately  after  acquiring  it,  may,  unexplained,  raise  a 
presumption  of  fraud.  But  all  taint  of  suspicion  may  be  removed  by 
showing  the  utmost  good  faith  in  the  transaction. 

Husband  and  Wife— Right  to  Prefer  Wife  as  a  Creditor. — If  the 
wife  is  a  creditor  of  her  husband  in  good  faith,  be  has  the  right  to 
secure  or  pay  her  as  he  would  any  other  creditor.  He  may  even  convey 
property  to  her  for  that  purpose,  with  a  fraudulent  intent  as  to  other 
creditors,  and  the  title  will  not  be  defeated  unless  she  had  knowledge 
of  such  intent. 

Action  by  Annie  E.  Williams  and  another  against 'George 
W.  Harris,  sheriflF,  and  the  John  Pritzlaff  Hardware  Com- 
pany, to  restrain  a  sale  of  property  on  execution.  There  was 
a  judgment  for  the  plaintiflFs  and  the  defendants  appealed. 

H.  E.  Dewey,  for  the  appellant. 

Crawford  &  De  Land,  for  the  respondent. 

am.  St.  Rep.,  Vol.  XL  VI.  — 48     (753) 
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"  Bennett,  P.  J.  On  the  fifth  day  of  August,  1885,  W. 
B.  Williams,  the  husband  of  Annie  Williams,  one  of  the  plain- 
tiffs, was  the  owner  of  a  stock  of  hardware  situated  in  Pierre, 
South  Dakota.  On  that  day  he  tradtxi  this  stock  to  one  Pren- 
tice for  an  undivided  one-third  interest  in  ten  acres  of  land,  aa 
undivided  one-third  interest  in  thirty  lots  in  Prentice  &  Petti- 
grew's  addition  to  the  city  of  Pierre,  and  a  quarter  section  of 
land  six  miles  from  the  city.  On  the  same  day  the  trade 
was  made  Williams  owned  another  section  of  land  near 
Pierre,  some  lots  in  Harrold,  some  bills  receivable,  and  some 
accounts  against  various  persons.  Soon  after  taking  the  deed 
from  Prentice  of  the  above-described  property  Williams  exe- 
cuted a  deed  to  his  wife,  Annie  E.  Williams,  one  of  the 
plaintiffs,  transferring  to  her  the  undivided  one-third  interest 
in  the  lots,  and  the  undivided  one-third  interest  in  the  ten 
acres  of  land,  for  an  alleged  consideration  of  thirteen  hundred 
dollars,  which  deeds  were  duly  recorded  August  6,  1885.  At 
the  time  said  deed  was  executed  W.  B.  Williams  was  in  fail- 
ing circumstances,  and  his  wife  knew  he  was  owing  several 
debts,  and  that  times  were  dull,  but  did  not  know  he  was 
insolvent,  or  any  of  the  particulars  in  regard  to  his  financial 
condition.  About  a  year  prior  to  the  transfer  of  the  stock  of 
hardware  by  Williams  to  Prentice,  Williams  had  a  partner 
'*  by  the  name  of  John  Pryce,  and  they  were  doing  business 
under  the  firm  name  of  Williams  &  Pryce.  It  is  alleged  that 
the  firm  borrowed  money  from  Mrs.  Annie  E.  Williams,  for 
which  the  firm  gave  her  its  promissory  notes.  Soon  after- 
ward the  firm  dissolved,  and  Williams  continued  the  business 
in  his  own  name,  assuming  the  firm's  debts.  It  is  also  alleged 
that  Williams  borrowed  money  from  his  wife,  for  which  she 
held  his  note.  On  August  5,  ]885,  it  is  alleged  there  was  due 
on  their  notes  the  sum  of  one  thousand  dollars.  On  that  day 
Mrs.  Williams  surrendered  up  and  canceled  their  several 
notes,  which  were  past  due,  and  accepted  the  deed  to  the 
above-described  property  in  full  payment  of  them.  The 
appellant,  the  John  Pritzlaff  Hardware  Compnny,  being  a 
creditor  of  the  firm  of  Williams  &  Pryce  and  William  B. 
Williams,  began  a  suit  to  recover  an  ordinary  money  judg- 
ment against  them  on  the  seventeenth  day  of  August,  1885, 
and  attached  the  property  described  in  the  deeds  from  Will- 
iams to  his  wife,  Annie  E.  Williams.  After  a  hearing  upon 
the  merits  said  attachments  were  vacated  and  set  aside  on 
the  nineteenth  day  of  September,  1885,  but  the  above-named 
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appellants  did  not  recover  judgments  on  their  claims  against 
Williams  &  Pryce  and  against  said  Williams  until  January 
11,  1886;  and  said  judgments  were  not  docketed  until  the 
fourteenth  day  of  January,  1886,  on  which  day  executions 
were  issued,  and  placed  in  the  hands  of  George  W.  Harris, 
sheriff,  another  of  the  appellants,  who  levied  said  executions 
on  the  property  conveyed  to  Mrs.  Williams  by  the  deed  of 
August  5,  1885.  On  the  eighth  and  thirteenth  days  of  April 
1886,  the  said  Harris,  as  sheriff,  sold  said  property  to  the 
appellants,  the  Pritzlaff  Hardware  Company,  and  delivered 
to  them  certificates  of  sale  therefor,  which  have  been  recorded. 
The  plaintiff  brought  this  action  to  cancel  these  certificates 
and  annul  all  the  proceedings  in  relation  to  the  sale  of  this 
property  by  the  sheriflF.  The  defendant  answers,  denying  the 
validity  of  the  sale  and  deed  made  by  Williams  to  his  wife  on 
the  fifth  day  of  August,  1885,  and  alleges  that  it  was  fraudu- 
lently and  collusively  made  with  intent  to  hinder,  **  delay, 
and  defraud  the  creditors  of  W.  B.  Williams,  the  husband, 
and  asks  that  the  deed  be  adjudged  null  and  void,  and  of  no 
effect.  Upon  the  hearing,  judgment  was  rendered  in  the 
court  below,  annulling  the  sale  under  the  execution,  and  the 
certificates  were  set  aside  and  canceled,  and  the  defendant 
enjoined  from  asserting  any  claim  to  said  lands,  or  interfering 
with  the  peaceable  enjoyment  thereof  by  the  plaintiflfs,  from 
which  judgment  this  appeal  is  taken. 

In  their  argument  before  this  court  the  appellants  con- 
tended: 1.  That  the  conveyance  made  by  William  B.  Will- 
iams to  his  wife  on  the  fifth  day  of  August,  1885,  should  be 
regarded  as  a  general  assignment  for  the  benefit  of  cred- 
itors, but  with  preferences,  which  is  forbidden  by  section  4660 
of  the  Compiled  Laws.  We  feel  very  doubtful  if,  upon  this 
record,  appellants  are  in  position  to  make  this  contention. 
The  whole  theory  of  appellants'  answer,  the  theory  upon 
which  the  case  was  tried  in  respect  to  the  defense,  was  that 
the  deed  from  Williams  to  his  wife  was  void  because  in  fraud 
of  creditors,  and  the  relief  asked  in  the  answer  is  that  the 
said  deed  be  declared  fraudulent  and  of  no  efiect,  and  that  the 
BherifTs  certificate  of  sale  under  the  execution  be  declared 
good  and  operative  against  this  property,  and  that  the  sheriff 
be  directed  to  execute  a  deed  of  the  same  in  pursuance  of 
such  sale  and  certificate.  The  findings  of  the  trial  court, 
and  appellants'  exceptions  thereto,  were  made  upon  the  issues 
thus  presented.    The  appellants'  assignments  of  error  are 
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all  upon  the  same  theory,  and  go  to  allege  error  in  the  trial 
court  in  uot  finding  and  holding  that  the  deed  from  Williama 
to  his  wife  conveyed  nothing  to  her,  and  that  the  sheriff's  sale 
did  convey  it  to  the  defendants  as  purchasers  at  such  sale. 
The  contention  now  made  in  argument  in  this  court,  that 
such  deed  from  Williams  to  his  wife  did  convey  the  title  to 
her,  but  in  trust  for  the  benefit  of  creditors  generally  of  the 
grantor,  Williams,  seems  inconsistent  with  appellants'  posi- 
tion in  the  court  below,  and  we  think  such  question  was  never 
presented  to,  or  considered  by,  that  court.  *•  But  passing 
this,  and  treating  the  question  on  its  merits,  we  think  the 
contention  is  not  maintainable.  It  was  not  found  by  the 
court  that,  when  the  deed  was  made  by  Williams  to  his  wife, 
Williams  was  insolvent,  but  it  is  affirmatively  found  that  the 
property  so  transferred  did  not  constitute  all  the  grantor's 
property.  This  want  of  finding  as  to  Williams'  insolvency 
at  the  time,  and  the  affirmative  finding  that  he  still  had  other 
property  besides  that  so  conveyed  to  his  wife,  were  not  ex- 
cepted to,  but  acquiesced  in,  by  appellants.  Upon  such  a 
record  we  do  not  think  the  conveyance  from  Williams  to  his 
wife  could  be  construed  to  be  an  assignment  for  the  benefit 
of  his  creditors. 

The  appellants  further  contend  that  the  conveyance  of  the 
lands  and  lots  made  by  Williams,  the  husband,  to  his  wife 
was  fraudulent,  and  was  made  to  hinder,  delay,  and  defraud 
creditors,  and  therefore  void.  "  Fraud"  is  a  difficult  thing  to 
define.  Courts  have  skillfully  avoided  giving  a  precise  and 
satisfactory  definition  of  it,  so  various  are  its  forms  and 
colors.  It  is  sometimes  said  to  consist  of  "any  kind  of  arti- 
fice employed  by  one  person  to  deceive  another";  conduct 
that  operates  prejudicially  on  the  rights  of  another,  or  with- 
draws the  property  of  a  debtor  from  the  reach  of  creditors: 
McKibbin  v.  Martin,  64  Pa.  St.  356;  3  Am.  Rep,  588;  Shoe- 
maker V.  Cake,  83  Va.  5.  It  is  to  be  inferred  or  not,  accord- 
ing to  the  special  circumstances  of  every  case.  It  is  the 
judgment  of  law  on  facts  and  intents:  Pettibone  v.  StevenSy 
15  Conn.  26;  38  Am.  Dec.  57;  Sturtevant  v.  Ballard,  9  Johns. 
342;  6  Am.  Dec.  281.  Its  existence  is  often  a  presumptioa 
of  law  from  admitted  or  established  facts,  irrespective  of 
motive,  and  too  strong  to  be  rebutted:  Belford  v.  Crane,  Id 
N.  J.  Eq.  265;  84  Am.  Dec.  155.  Fraud  is  always  a  question 
of  fact  with  reference  to  the  intentions  of  the  grantor.  Where 
there  is  no  fraud  there  is  no  infirmity  in  the  deed.     Every 
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<;ase  depends  upon  its  circumstances,  which  are  to  be  care- 
fully scrutinized.  But  the  vital  question  is  always  the  good 
faith  of  the  transaction.  There  is  no  other  test:  United  States 
V.  Amistad,  15  Pet.  594;  Lloyd  v.  Fulton,  91  U.  S.  485;  *'' 
Humes  v.  Scruggs,  94  U.  S.  22;  Knowlton  v.  Mish,  8  Saw.  627; 
17  Fed.  Rep.  198.  To  establish  fraud  the  evidence  is  almost 
always  circumstantial.  From  the  nature  of  the  case  it  can 
rarely  be  proved  otherwise;  and  if  the  facts  and  circumstances 
surrounding  the  case,  and  directly  proven,  are  such  as  would 
lead  a  reasonable  man  to  the  conclusion  that  fraud  in  fact 
existed,  this  is  all  the  proof  which  the  law  requires. 

The  above  may  be  considered  the  general  principles  in 
relation  to  fraud,  as  applied  to  the  ordinary  transactions  of 
life.  The  question  of  dishonesty  in  this  transaction  rests 
solely  upon  the  ground  that  it  was  by  an  insolvent  debtor  to 
his  wife.  Husband  and  wife  have  been  made,  by  legislation, 
independent  legal  personages  in  most,  if  not  all,  of  the  states; 
the  statutes  conferring  upon  married  women  the  power  to 
hold  and  convey  property  much  the  same  as  though  they  were 
single.  This  fact  has  sometimes  encouraged  husbands  to 
confide  to  the  keeping  of  their  wives  property  which  should 
have  been  turned  over  to  the  creditors  of  the  husband.  A 
debtor,  when  threatened  with  insolvency,  naturally  reposes 
confidence  in  his  wife,  and  there  may  be  instances  when  she 
becomes  wrongfully  possessed  of  funds  and  property  which 
the  law  says  of  right  should  be  diverted  to  the  payment  of 
the  husband's  debts;  but,  as  was  said  in  Patton  v.  Conn,  114 
Pa.  St.  183,  "a  wife  can  become  an  honest  creditor  of  her  hus- 
band, and  he  may  pay  an  honest  debt  to  her,  though,  as  to 
otlier  creditors,  the  claims  may  appear  stale  and  ancient." 
In  many  respects  a  wife  may,  under  the  existing  policy  of 
the  law,  deal  with  her  husband,  as  regards  her  separate  estate 
upon  the  same  terms  as  though  the  relationship  had  no  ex- 
istence. Thus,  in  a  recent  case  in  Massachusetts  {Atlantic 
Nat.  Bank  v.  Tavener,  130  Mass.  407),  in  which  the  opinion 
was  rendered  by  Chief  Justice  Gray,  now  one  of  the  justices 
of  the  supreme  court  of  the  United  States,  it  was  decided  that 
where  the  wife  loaned  her  husband,  upon  the  promise  of 
repayment,  money  constituting  a  part  of  her  separate  estate, 
a  conveyance  of  land  made  by  him  to  her  through  a  *®  third 
person,  in  repayment  of  such  loan,  and  free  from  a  fraudu- 
lent design,  would  be  valid  against  his  creditors:  See,  also, 
Mednker  v.  Bonebrake,  108  U.  S.  66;  Tomlinson  v.  Matthews^ 
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98  m.  178;  Jewett  v.  Noteware,  30  Hun,  194;  French  v.  Mot- 
ley, 63  Me.  326;  Orahill  v.  Moyer,  45  Pa.  St.  630;  Langford 
▼.  Thurlby,  60  Iowa,    105.     Transactions   between  husband 
and  wife,  to  the  prejudice  of  the  husband's  creditors,  how- 
ever, are  usually  scanned  closely  by  the  courts,  and  the  good 
faith  in  them  must  be  clearly  established.     As  was  observed 
in  the  case  of  Hoxie  v.  Price,  31  Wis.  86,  "on  account  of  the 
great  facilities  which  the  marriage  relation  affords  for  the 
commission  of  fraud,  these  transactions  between  husband  and 
wife  should  be  closely  examined  and  scrutinized,  to  see  that 
they  are  fair  and  honest,  and  not  mere  contrivances  resorted 
to  for  the  purpose  of  placing  the  husband's  property  beyond 
the  reach  of  creditors."     In  all  such  cases  the  parties  are 
under  the  temptation  to  do  themselves  more  than  justice.    In 
Post  v.  Stiger,  29  N.  J.  Eq.  556,  the  court  says:  "A  claim  by 
a  wife  against  the  husband,  first  put  in  writing  when  his  lia- 
bilities begin   to  jeopardize   his   future,   should    always  be 
regarded  with  watchful  suspicion,  and  when  attempted  to  be 
asserted  against  creditors  upon  the  evidence  of  the  parties, 
alone,  uncorroborated  by  other  proof,  should  be  rejected  at 
once,  unless  their  statements  are  as  full  and  convinc'ng  as  to 
make  the  fairness  and  justice  of  the  claim  manifest":  Lee  v. 
Cole,  44  N.  J.  Eq.  328.     A  transfer  of  a  considerable  portion 
of  property  by  a  debtor,  when  in  failing  circumstances,  to 
his  wife,  immediately  after  acquiring  it,  may  excite  suspicion, 
and,  unexplained,  may  seem  a  presumption  of  fraud.     But 
parties  may  always  come  in  and  remove  all  taint  of  suspicion 
by  showing  the  utmost  good  faith  in  the  transaction.     In  the 
case  at  bar  the  plaintiff  has  shown  in  a  very  clear  and  con- 
vincing manner  that  she,  on  several  occasions,  had  loaned  her 
husband  various  amounts  of  money  to  assist  him  in  carrying 
on  his  business,  and  that  these  several  amounts  were  *•  evi- 
denced by  his  promissory  notes,  which  were  unpaid  on  the 
day  the  transfer  in  question  was  made.     Then  he  stated  to 
her  that  he  had  sold  his  stock  of  goods  for  this  property  and 
several  tracts  of  land;  that  he  was  unable  to  pay  her  the 
money  due  her  in  cash,  but  he  would  give  her  this  real  estate 
for  the  notes  she  held  against  him.     This  she  assented  to, 
and  the  transfer  was  made.    Furthermore,  the  plaintiff  8how» 
that  the  money  loaned  to  her  husband  was  of  her  own  sepa- 
rate estate — money  obtained  by  her  from  her  father's  estate, 
and  money  earned  by  her  teaching  school — and  that  none  of 
it  came  from  her  husband.     The  separate  property  rights  of 
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husband  and  wife,  and  their  independence  from  each  other 
in  business  transactions,  are  carefully  defined  and  established 
by  our  statutes:  See  Comp.  Laws,  sees.  2589,  2590,  2593, 
2594,  2600. 

Even  the  fact  that  the  husband  has  a  fraudulent  intent 
will  not  defeat  the  title,  unless  the  wife  knows  he  has  such 
fraudulent  intent.  In  the  case  of  Rockford  etc.  Mfg.  Co.  v. 
Mastiriy  75  Iowa,  112,  a  case  clearly  in  point,  the  court 
said  of  the  wife:  "She  was  a  creditor  of  her  husband,  and 
he  had  the  right  to  secure  and  pay  her  as  any  other  creditor. 
He  conveyed,  and  she  accepted,  land  in  payment  for  such  in- 
debtedness; and  it  is  immaterial  if  her  husband  did  at  the 
same  time  sell,  substantially,  all  the  property  he  had,  and  it 
is  immaterial  if  it  was  done  hastily,  with  an  apparent  design 
to  place  the  title  of  the  property  beyond  the  reach  of  the 
plaintiffs,  for  the  reason  that  Robert  Martin  had  the  right  to 
prefer  one  creditor  to  another,  and  his  wife  had  the  right  to 
insist  on  and  accept  all  she  was  legally  entitled  to.  The 
value  of  the  land  did  not  exceed  the  amount  of  the  indebted- 
ness": See,  also,  Buhl  v.  Peck,  70  Mich.  44;  Deering  v. 
Lawrence,  79  Iowa,  610.  In  the  case  at  bar  the  testimony  of 
Mrs.  Williams  and  the  testimony  of  Williams  is  clear  and 
undisputed  that  the  purpose  and  intent  in  making  the  trans- 
fer were  for  the  payment  of  the  money  loaned  by  the  wife  to 
the  firm  of  Williams  &  Pryce  and  to  William  B.  Williams, 
the  grantor.  Under  the  facts  established  by  the  evidence  the 
court  below  was  clearly  right  in  its  judgment,  and  is  affirmed. 


Fraud — How  Proved. — Fraud  may  be  established  by  proving  circum- 
Btances  which  lead  fairly,  though  not  irresistibly,  to  the  couclusioa  of  fraud: 
Note  to  TtUetir  v.  Chane,  14  Am.  St.  Rep.  579. 

Husband  and  Wife — Dealings  between. — A  husband  and  wife  may 
deal  with  each  other  concerning  property  as  if  no  marital  relation  existed 
between  them:  O'Coiuiell  v.  Taney,  16  Col.  353;  25  Am.  St.  Rep.  275,  and 
note;  Blake  v.  Blackley,  109  N.  C.  257;  26  Am.  St.  Rep.  506,  and  note. 
Either  may  con%'ey  directly  to  the  other,  and,  in  the  absence  of  fraud,  a  good 
title  may  be  conveyed:  O'Connell  v.  Taney,  16  Col.  353;  25  Am.  St.  Rep. 
275,  and  note.  A  husband  may  prefer  his  wife  over  other  creditors:  Cornell 
V.  Oibxon,  114  lad.  144;  5  Am.  St.  Rep.  605,  and  note;  Rdey  v.  Vaugluin, 
116  Mo.  169;  38  Am.  St.  Rep.  586.  A  husband  may  give  his  wife  a  deed 
or  mortgage  to  secure  a  pre-existing  bona  fide  debt  owing  her,  and  auch  con- 
veyance, if  taken  in  good  faith,  is  not  void  as  to  his  other  creditors:  Note  to 
Daggett  v.  Bulfer,  31  Am.  St.  Rep.  466.  But  if  the  conveyance  was  made 
with  a  fraudulent  intent  on  the  part  of  the  husband,  and  this  was  knowa 
to  and  participated  in  by  the  wife,  it  is  the  duty  of  the  jury  to  find  that 
the  conveyance  was  fraudulent,  although  a  valuable  consideration  passed: 
Note  to  Second  Nat.  Bank  v.  Meiriil,  29  Am.  St.  Rep.  882. 
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Plbadino — SoFFiciENOT  OF  Demqrrbr. — A  demurrer  to  the  cotnplaiat  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute  a  eauM 
of  action  is  sufficient  in  form,  though  it  is  attempted  to  take  adrantag* 
of  affirmative  facta  alleged  in  the  complaint. 

Municipal  Corporations. — Two  Kinds  of  Dutiks  arb  imposed  upon  • 
municipal  corporation — one  for  governineutal  purposes,  discharged  by 
the  corporation  as  one  of  the  political  subdivisions  of  the  state;  the  other 
arising  from  the  grant  of  some  special  power,  in  the  exercise  of  which 
the  corporation  acts  as  a  legal  individual. 

Municipal  Corporations — Status  of  Officers  as  Aqents. — In  the  enact* 
ment  of  ordinances,  and  in  the  appointment  of  officers  and  agents  for 
their  enforcement,  a  city  exercises  a  governmental  authority,  and  within 
its  limits  acts  as  the  representative  of  the  state.  Its  officers,  there« 
fore,  are  regarded  as  agents,  not  of  the  city,  but  of  the  state. 

Municipal  Corporations — Liability  for  Acts  of  Agents. — A  city  in  no* 
liable  for  the  nonfeasance  or  misfeasance  of  its  officers. 

Police  Officers  of  a  City  are  not  its  servants  or  agents. 

Municipal  Corporations— Firing  Cannon  in  Street. — A  city  is  not  lia- 
ble for  injuries  caused  by  the  firing  of  a  cannon  in  a  public  street  in 
violation  of  an  ordinance,  although  the  city  officers  knew  that  it  was 
to  be  fired,  and  made  no  attempt  to  prevent  it. 

Municipal  Corporations— Firing  Cannon  in  Street— Pleading  Neg- 
ligence.—In  an  action  against  a  city  to  recover  for  personal  injuries 
caused  by  the  firing  of  a  cannon  in  one  of  its  public  streets  at  night, 
and  in  violation  of  an  ordinance,  an  averment  in  the  complaint  that  the 
city  had  the  power  to  light  its  streets  and  had  undertaken  to  exercise  it, 
and  that  the  accident  occurred  because  there  was  no  light  at  the  place 
of  the  accident,  does  not  sufficiently  charge  negligence.  The  absence 
of  a  light  at  that  particular  time  and  place  might  be  accounted  for  in 
many  ways  consistent  with  freedom  from  legal  negligence. 

Action  by  Maggie  O'Rourke  against  the  city  of  Sioux  Falls 
to  recover  for  personal  injuries  sustained  by  the  firing  of  a 
cannon,  negligently  permitted  by  the  officers  of  the  city. 
The  complaint  was  demurred  to.  The  demurrer  was  sus- 
tained and  the  plaintiff  appealed. 

Joe  Kirhy,  for  the  appellant. 

Charles  L,  Brockway  and  D,  E.  Powers,  for  the  respondent. 

**  Kellam,  J.  This  is  an  appeal  from  an  order  sustaining 
a  demurrer  to  appellant's  complaint,  on  the  ground  that  it 
"  does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant."  A  preliminary  question  is  presented 
by  the  contention  of  appellant  that,  under  section  4910  of  the 
Compiled  Laws,  providing  tliat  the  demurrer  shall  be  disre- 
garded unless  it  distinctly  specify  the  grounds  of  objectioa, 
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the  court  should  have  refused  to  entertain  the  demurrer,  and, 
in  the  language  of  the  statute,  should  have  disregarded  it. 
Appellant  contends  that  even  if,  generally,  that  form  of  de- 
murrer is  allowable,  as  "  where  the  question  is  a  lack  of  suffi- 
cient allegations  in  the  complaint,  yet  it  is  not  sufficient 
where  it  is  attempted  to  take  advantage  of  affirmative  facts 
alleged  in  the  complaint."  While  we  recognize  some  force 
and  reason  in  the  suggestion,  we  think  the  distinction  has 
not  generally  been  observed,  and  that  the  contrary  rule  pre- 
vails: Maxwell's  Code  Pleading,  381;  Baylisson  Code  Plead- 
ing, 216,  217;  Bliss  on  Code  Pleading,  sec.  416;  Getty  v. 
Hudson  River  R.  R.  Co.,  8  How.  Pr.  177;  Henderson  v.  Johns, 
13  Col.  280;  Greensburgh  etc.  Co.  v.  Sidener,  40  Ind.  424. 
The  facts  alleged  in  the  complaint  as  constituting  the  plain- 
tiflf's  cause  of  action  are  that  the  *®  defendant  city,  through 
its  common  council,  appointed  and  continued  in  office  a 
careless,  inefficient,  and  negligent  police  force;  that  at  the 
time  of  the  accident  referred  to  there  was  in  force  in  said 
city  an  ordinance  prohibiting  the  firing  of  guns  and  cannon 
within  the  limits  of  said  city,  but  that  with  full  knowledge 
on  the  part  of  the  members  of  the  common  council  of  said 
city  that  it  was  to  be  done,  the  said  police  officers  of  said 
city  permitted  a  cannon  to  be  placed  in  one  of  the  public 
streets  of  said  city,  and  there  carelessly  fired  after  dark,  and 
at  a  time  when  it  could  not  be  discovered  by  travelers  on 
said  street,  and  that  plaintiff,  while  passing  along  said  street, 
was,  without  any  fault  or  negligence  upon  her  part,  struck  by 
the  wadding  so  fired  from  said  cannon,  and  greatly  injured. 
In  a  second  count  of  the  complaint  it  is  alleged  that  the 
eaid  defendant  city,  through  its  officers  and  employees,  negli- 
gently and  carelessly  allowed  the  said  street  to  be  obstructed 
by  a  nuisance,  to  wit,  a  large  cannon,  which  it  negligently 
and  carelessly  permitted  to  be  exploded  upon  said  public 
street  under  the  circumstances  and  in  the  manner  described 
in  the  first  count,  well  knowing  the  dangerous  character  of 
said  cannon  and  of  such  explosion,  resulting  in  the  injury 
to  the  plaintiff  already  noticed.  And  in  a  third  count  it  is 
alleged  that  at  the  time  of  said  accident  the  common  coun- 
cil of  said  city  had  and  exercised  the  power  of  causing  the 
public  streets  of  said  city  to  be  lighted  for  the  purpose  of 
preventing  accidents  and  injury  to  travelers  thereon  after 
dark,  but  that,  by  reason  of  the  failure  of  said  defendant  city 
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to  have  a  light  in  the  street  in  the  vicinity  of  this  cannon, 
the  accident  and  injury  occurred,  as  already  described. 

It  will  be  observed  that  the  theory  of  the  first  count  or 
alleged  cause  of  action  is  that  of  actionable  negligen-ce  in 
appointing  and  maintaining  in  office  negligent  and  inefficient 
officers,  and  knowingly  permitting  the  violation  of  a  city  ordi- 
nance; the  theory  of  the  second  count  is  in  knowingly  allow- 
ing the  public  street  to  be  obstructed  by  a  nuisance;  and 
that  of  the  **  third,  failure  of  the  city  to  light  the  street  in 
the  vicinity  of  the  accident,  it  possessing  the  power  to  light 
the  streets,  and  having  undertaken  to  exercise  it. 

There  are  two  kinds  of  duties  imposed  upon  a  municipal 
corporation  in  respect  to  which  there  is  a  clear  distinction — 
one  is  imposed  for  governmental  purposes,  and  is  discharged 
in  the  interest  of  the  public,  and  the  other  arises  from  the 
grant  of  some  special  power,  in  the  exercise  of  which  the 
municipality  acts  as  a  legal  individual.  In  the  latter  case 
the  power  is  not  held  or  exercised  by  the  municipality  as  or 
because  it  is  one  of  the  political  subdivisions  of  the  state,  and 
for  public  governmental  purposes,  but  as  and  because  it  is, 
as  an  individual  might  be,  the  grantee  of  such  power  for  pri- 
vate purposes.  In  such  case  the  municipality  is  on  the  same 
footing  with  a  private  grantee  of  the  same  power,  and  is,  like 
him,  liable  for  an  injury  caused  by  the  improper  use  of  such 
power.  But  where  the  power  is  conferred  upon  the  munici- 
pality as  one  of  the  political  divisions  of  the  state,  and 
conferred,  not  for  any  benefit  to  result  therefrom  to  such 
municipality,  but  as  a  means  in  the  exercise  of  the  sovereign 
power  for  tlie  benefit  of  the  public,  the  corporation  is  not  an- 
swerable for  nonfeasance  or  misfeasance  by  its  public  agents: 
Mazmili'in  v.  Mayor,  62  N.  Y.  160;  20  Am.  Rep.  468;  East- 
vian  v.  Meredith,  36  N.  H.  284;  72  Am.  Dec.  302;  Robinson 
V.  Greenville,  42  Ohio  St.  625;  51  Am.  Rep.  857;  Lafayette  v. 
Timberlake,  88  Ind.  330;  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  975.  In  the  enactment  of  ordinances,  and  in 
the  appointment  of  officers  and  agents  for  their  enforcement, 
the  municipality  is  exercising  a  governmental  authority,  and 
within  its  limits  acts  as  the  representative  of  the  state,  and 
its  officers  are  regarded  as  agents,  not  of  the  city  corporation, 
but  of  the  state.  Their  powers  and  duties  are  derived  from 
the  law,  and  not  from  the  city  under  which  they  hold  their 
appointment.  In  Buttrick  v.  Lowell,  1  Allen,  172,  79  Am. 
Dec.   721,  Bigelo.v,  C.    J.,  says:  "Police  officers  can  in   no 
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sense  be  regarded  as  servants  or  agents  of  the  city.  Their 
duties  are  of  a  public  nature.  Their  appointment  is  devolved 
upon  cities  and  towns  by  the  legislature  as  a  convenient 
mode  **  of  exercising  a  function  of  government,  but  this 
does  not  render  the  cities  and  towns  liable  for  their  unlawful 
or  negligent  acts":  See,  also,  Maxmilian  v.  Mayor,  62  N.  Y. 
160;  20  Am.  Rep.  468;  Norristown  v.  Fitzpatrick,  94  Pa.  St. 
121;  39  Am.  Rep.  771;  Hayes  v.  Oshkosh,  33  Wis.  314;  14 
Am.  Rep.  760. 

In  Norristown  v.  Fitzpatrick^  94  Pa.  St.  121,  39  Am.  Rep. 
771,  the  action  was  for  injury  to  a  person  while  lawfully  upoa 
the  street,  by  the  firing  of  a  cannon,  which  had  been  kept 
up  for  several  hours,  and  must  have  been  known  to  the  bor- 
ough officials.  A  policeman  stood  by,  and  made  no  eflfort  to 
prevent  it.  The  court  held  that  the  officers  were  not  agents 
of  the  municipality,  so  as  to  render  it  liable  for  their  negli- 
gence, and  that  the  plaintiff  could  not  recover.  In  Ball  y^ 
Woodbine,  61  Iowa,  83,  47  Am.  Rep.  805,  plaintiff,  being  en- 
tirely without  fault,  was  struck  in  the  face  and  injured  by  a 
fire  rocket,  which,  with  other  fireworks,  was  being  discharged^ 
not  only  with  full  knowledge  on  the  part  of  the  council  and 
officers  of  the  town,  but  with  their  assistance  and  encourage- 
ment,  and  in  open  violation  of  law.  The  court  sustained 
a  demurrer  to  the  complaint,  saying:  "  We  think  the  fact* 
show  no  more  than  a  violation  of  an  ordinance  of  the  town,  in 
which  violation  the  officers  of  tlie  town  were  active  partici- 
pants." In  Morrison  v.  City  of  Lawrence,  98  Mass.  219,  the 
injury  complained  of  was  caused  by  plaintiff's  intestate  being 
struck  in  the  face  by  a  rocket  fired  by  the  city  marshal,  or 
by  a  policeman  detailed  by  him,  as  a  part  of  a  display  of  fire- 
works ordered  by  the  city  council.  The  court  held  that  th» 
city  was  not  liable.  Robinson  v.  Greenville,  42  Ohio  St.  625, 
61  Am.  Rep.  857,  presented  facts  very  similar  to  those  before 
us.  The  plaintiff  was  injured  by  being  struck  by  wadding 
discharged  from  a  cannon  placed  in  one  of  the  streets  of  the 
city,  and  fired  by  permission  of  the  city  authorities.  A  com- 
plaint setting  forth  these  facts  and  the  non-negligence  of  the 
plaintiff,  and  the  carelessness  and  negligence  of  the  defend- 
ant and  its  officers,  was  held  to  state  no  cause  of  action 
against  the  municipality.  In  Sehultz  v.  City  of  Milwaukee^ 
49  Wis.  254,  35  Am.  Rep.  779,  the  plaintiff,  while  carefully 
passing  over  a  public  street  in  the  defendant  *'  city,  wa» 
run  against  and  injured  by  a  coasting  sled  running  furiously 
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dovrn  such  street;  the  said  street  was  constantly  used  for 
such  dangerous  purpose  of  coasting,  with  the  full  knowledge 
and  permission  of  the  authorities  and  officers  of  said  city. 
The  supreme  court  reversed  the  order  of  the  trial  court  over- 
ruling a  demurrer  to  the  complaint  holding  that  it  did  not 
state  a  cause  of  action  against  the  city. 

But  it  can  hardly  be  necessary  to  multiply  authorities. 
The  rule  of  nonliability  of  a  municipal  corporation  for  the 
failure  or  neglect  of  its  officers  to  properly  perform  their 
police  duties  is  too  well  established  to  be  debatable.  It  rests 
largely,  at  least,  upon  the  principle  already  noticed,  that  the 
officers,  in  the  discharge  of  such  duties,  are  not  the  agents  of 
the  municipality,  but  of  the  state.  The  implied  liability  of 
the  municipality  for  failure  to  keep  its  streets  in  repair  has 
generally,  but  not  always,  been  recognized;  but  such  implied 
liability,  where  it  is  held  to  exist,  has  generally  been  put 
upon  the  theory  that  such  duty  is  imposed  upon  the  corpo- 
ration itself,  and  not  upon  its  officers,  as  agents  of  the  state: 
Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  1017.  Taylor 
V.  Mayor  etc.  of  Cumberland,  64  Md.  68,  54  Am.  Rep.  759, 
cited  by  appellant,  may  not  be  entirely  in  harmony  with  the 
conclusions  we  have  announced  as  drawn  from  a  large  num- 
ber of  cases,  of  which  those  herein  referred  to  are  representa- 
tive. In  the  Maryland  case  the  liability  of  the  corporation 
for  an  injury  inflicted  upon  a  passer-by  by  a  coasting  sled 
was  held  to  depend  upon  the  question  of  fact  whether  or  not 
the  corporation,  through  its  officers,  had  made  reasonable 
and  diligent  effort  to  enforce  the  ordinances  of  the  city  which 
were  designed  to  prevent  such  accidents.  The  question  of 
liability  was  discussed  as  an  original  one,  and  not  one  of  the 
many  cases  holding  nonliability  was  referred  to.  We  think, 
however,  the  vievvs  we  have  expressed  are  fully  sustained  by 
the  cases  cited,  and  many  more  that  might  be  added. 

The  last  count  of  the  complaint  was  probably  intended  to 
charge  negligence  in  not  properly  lighting  the  street  at  the 
**  place  of  the  accident.  Whether  negligence  in  this  re- 
spect, with  the  other  facts  stated,  would  constitute  a  cause  of 
action,  we  do  not  now  undertake  to  say.  The  complaint 
simply  alleges  "  that  by  reason  of  the  failure  of  said  city  to 
have  a  light  at  or  near"  the  place  of  the  accident,  the  plain- 
tiff was  injured  in  the  manner  indicated.  There  is  no  alle- 
gation of  negligence  on  the  part  of  the  city,  or  facts  showing 
it.     The  mere  fact  that  there  was  no  light  there,  even  if  there 
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should  have  been,  does  not  necessarily  show  negligence.  Its 
absence  might  be  accounted  for  in  many  ways  entirely  con- 
sistent with  freedom  from  legal  negligence.  We  think  the 
demurrer  to  the  couiplaint  was  properly  sustained,  and  the 
order  of  the  circuit  court  is  affirmed. 
All  the  judges  concurring. 

MaNIOIPAL    CJOBPOBATIONS — LIABILITY   FOR   A0T3  OF   OFFICERS. — A   mil. 

nicipal  corporation  has  a  dual  character.  It  possesses  two  kinds  of  powers-— 
one  governmental  and  public;  the  other  private.  The  former  are  given  and 
used  for  public  purposes;  the  latter  for  private  purposes.  While  in  the 
exercise  of  the  former,  the  corporation  is  a  municipal  government;  in  the 
exercise  of  the  latter,  it  is  a  corporate  legal  individual:  See  monographio 
note  to  Ooddard  v.  Inliahitanta  of  Harpswell,  30  Am.  St.  Rep.  377,  on  liabiU 
ities  of  cities  for  the  negligence  and  other  misconduct  of  their  officers  and 
agents.  The  corporation  has  a  corresponding  liability:  Note  to  Stevens  v. 
St.  Mary's  Training  School,  36  Am.  St.  Rep.  450,  451.  A  municipality  is 
not  answerable  for  the  acts  or  neglect  of  its  officers  or  agents  intrusted  with 
the  discharge  of  a  public  or  discretionary  duty:  Gibson  v.  City  of  Huntington, 
38  W.  Va.  177;  45  Am.  St.  Rep.  849.  It  is  not,  therefore,  liable  for  the 
acts  or  omissions  of  police  officers,  who  are  not  agents  or  servants  of  the  city: 
Note  to  Ooddard  y.  Inhabitants  of  Harpswell,  30  Am.  St.  Rep.  383,  401.  Its 
iliability  for  the  negligence  of  its  officers  or  agents  depends  upon  whether  it 
8  exercising  governmental  duties  or  powers  and  privileges  conferred  for  ita 
own  benefit:  Moffitt  v.  Asheville,  103  N.  0.  237;  14  Am.  Sb.  Rep.  810.  It  is 
not  liable  for  an  injury  resulting  from  the  firing  of  a  cannon  in  a  public 
street:  Note  to  Schultz  v.  City  of  Milwaukee,  35  Am.  Rep.  782;  or  the  uegli- 
gent  firing  of  a  skyrocket:  Note  to  Keller  v.  City  of  Corpus  Christi,  32  Am. 
Rep.  619;  or  the  discharge  of  fireworks,  although  the  council  and  officers 
and  a  majority  of  the  citizens  actively  participated,  and  the  town  officers 
made  no  attempt  to  stop  the  discharge,  though  it  was  in  violation  of  an 
ordiuance:  Ball  v.  Town  of  Wood'nne,  61  Iowa,  83;  47  Am.  Rep.  805;  Tind- 
ley  V.  City  of  Salem,  137  Mass.  171;  50  Am.  Rep.  289. 

Pleading  Negliqunce. — As  a  general  rule,  complaints  averring  negli« 
gence  on  the  part  of  the  defendant  must  allege  the  particular  acts,  the  doing 
of  which,  or  the  neglect  to  do  which,  constitute  defendant's  negligence:  Note 
to  Holland  v.  Bartch,  16  Am.  St.  Rep.  313. 


Ki'RBY  V.  Western  Uniox  Telegraph  Company. 

[4  South  Dakota,  105.] 

Telbgraph  Companies  —  Common  Carrier  of  Messages. — Under  the 
laws  of  South  Dakota  a  telegraph  company  offering  to  carry  telegraphic 
messages  for  the  public  is  a  common  carrier  of  such  messages. 

Telegraph  Companies — Repeal  of  Statute — Constitutional  Law.— A 
statute  making  a  telegraph  company  a  common  carrier  of  messages  is 
not  superseded  or  repealed  by  a  constitutional  provision  making  it  the 
duty  of  the  legislature  to  provide  reasonable  regulations,  by  general 
law,  for  giving  effect  to  the  right  of  a  corporation,  organized  for  such 
purpose,  to  construct  and  maintain  lines  of  telegraph  within  the  state. 


766  KiBBY  V.  Western  Union  Tel.  Co.    [S.  Dakota, 

IWTSRPRBTATION  OF  LaWS. — NeITHEB  CONSTITUTIONS  NOB   STATUTES  SHOULD 

BE  SO  Construed  as  to  have  a  retroactive  effect,  unless  such  intention 
is  clearly  expressed. 

Oabbibbs — Qualified  Liabilitt. — A  common  carrier  cannot,  by  offering 
to  carry  under  a  qualified  liability,  constitute  himself  a  common  carrier 
with  such  liability  only  as  he  advertises  to  assume. 

Oabriers — Duty,  Liability,  and  Limitation  Thereof. — A  common  car- 
rier must  accept  and  carry  whatever  is  offered  to  him,  at  a  reasonable 
time  and  place,  and  of  a  kind  that  he  undertakes  or  is  accustomed  to 
carry,  subject  to  the  full  liability  of  a  common  carrier,  onless  there  is 
a  special  agreement  limiting  such  liability. 

Cabriers — Contbact  Limitinq  Liability,  how  Pbovkd. — A  special  con- 
tract limiting  the  liability  of  a  common  carrier,  except  as  to  the  "rate 
of  hire"  and  "  the  time,  place,  and  manner  of  delivery,"  must  be  proved 
by  the  signature  of  the  shipper  or  sender. 

Cabriers— Exacting  Agreement  Limiting  Liability. — A  common  car- 
rier cannot  exact  a  special  agreement  limiting  his  liability  as  a  condi- 
tion  precedent  to  the  discharge  of  his  duty. 

Telegraph  Companies— Cabriers— Restriction  upon  Liability.— A  tel. 
egraph  company  cannot  legally  refuse  to  accept  and  transmit  an  offered 
message  because  the  person  offering  it  will  not  assent  to  stipulations 
restricting  its  liability  as  a  common  carrier;  as  where  he  refuses  to  sign 
an  agreement  that  the  company  shall  not  be  liable  for  damages  in  any 
case  if  the  claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmission. 

Telegraph  Companies— Refusal  to  Send  Message,  when  Comfletb. 
If  a  telegraph  company  refuses  to  send  a  message  because  the  person 
offering  it  will  not  assent  to  stipulations  restricting  its  liability  as  a 
common  carrier  of  messages,  the  refusal  is  complete,  although  a  few 
hours  afterward  such  person  sends  a  message  substantially  like  the 
one  refused,  and  assenting  to  such  stipulations.  The  sending  of  the 
second  message  is  neither  a  cure  nor  a  waiver  of  the  wrong. 

Appeal — Nonprejudicial  Error. — Error  in  allowing  the  jury  to  separate 
for  a  few  moments  without  the  usual  admonition  is  not  prejudicial  if 
the  verdict  was  plainly  right. 

Action  by  Joe  Kirby  against  the  Western  Union  Telegraph 
Company  to  recover  damages  for  its  refusal  to  send  a  mes- 
sage. There  was  a  judgment  for  plaintiff  and  defendant 
appealed. 

Bailey  &  Voorhea,  and  George  H.  Fearsons,  for  the  appel- 
lant. 

A.  C.  Boylan  and  Joe  Kirhy,  for  the  respondent. 

*®®  Kellam,  J.  On  the  fourth  day  of  January,  1892,  the 
respondent  offered  to  the  appellant,  at  its  office  in  the  city  of 
Sioux  Falls,  a  written  message,  confessedly  unobjectionable 
in  matter,  and  requested  that  it  be  transmitted  in  the  usual 
way  to  tlie  party  to  whom  it  was  addressed,  and  then  and 
there  offered  to  pay  the  usual  compensation  therefor.     The 
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message  was  written  on.  ordinary  white  writing  paper.  The 
company  declined  to  send  the  same  unless  written  upon,  or 
attached  to,  one  of  its  message  blanks.  This  the  respondent 
refused  to  do  unless  the  stipulations  contained  in  such  mes- 
sage blank  should  be  first  erased,  so  that  he  would  not  be 
bound  thereby.  Under  these  circumstances  the  message  was 
refused  by  the  company.  Upon  these  facts,  which  appear  to 
be  undisputed,  respondent  brought  an  action  against  the 
appellant  company  to  recover  actual  damages,  and  fifty  dol- 
lars in  addition  thereto,  under  section  8910  of  the  Compiled 
Laws.  The  section  reads  as  follows:  "  Every  person  whose 
message  is  refused  or  postponed,  contrary  to  the  provisions 
of  this  chapter,  is  entitled  to  recover  from  the  carrier  his 
actual  damages,  and  fifty  dollars  in  addition  thereto."  Upon 
the  trial  the  respondent  proved  his  actual  damages,  and  had 
a  verdict  for  twenty-five  cents  actual,  and  fifty  dollars  statu- 
tory, damages.  Upon  this  verdict  judgment  was  entered,  a 
new  trial  refused,  and  the  company  appeals. 

While  other  assignments  of  error,  which  will  be  hereafter 
noticed,  were  presented  and  argued,  it  is  evident  that  the 
major  question  is  the  right  of  the  appellant  company  to  insist 
upon  the  message  being  received  and  sent  subject  to  the  stip- 
ulations contained  in  the  message  blank,  and,  if  the  person 
offering  the  message  refuse  to  agree  thereto,  to  decline  to 
receive  or  transmit  the  same.  If  the  law  sustains  the  com- 
pany's right  to  so  insist,  or  to  refuse  the  message,  then,  upon 
the  facts  in  *"*  this  case,  respondent  should  not  have  recov- 
ered, for  it  is  uncontradicted  that  the  message  was  refused 
upon  the  distinct  ground  that  the  respondent  positively  de- 
clined to  have  it  sent  subject  to  the  stipulations  printed  upoa 
the  message  blank. 

By  the  statute  law  of  this  state  (Comp.  Laws,  sec.  3881) 
"  every  one  who  oflers  to  the  public  to  carry  persons,  prop- 
erty, or  messages  is  a  common  carrier  of  whatever  he  thus 
offers  to  carry."  That  the  word  "  messages,"  as  here  used, 
was  intended  to  include  telegraphic  messages,  is  evident  from 
the  closely  following  sections,  wherein  a  "carrier  by  tele- 
graph" and  a  "carrier  of  messages  by  telegraph"  are  ex- 
pressly named,  and  their  duties  as  such  defined.  From  the 
adoption  of  the  Civil  Code,  in  1872,  until  the  legislative  ses- 
sion of  1873-74,  the  state  of  California  had  the  same  statu- 
tory provisions,  but  at  the  session  named  the  above-quoted 
section  was  amended  by  inserting  an  express  exception  of 
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**  telegraphic  messages."  During  the  short  time  such  orig- 
inal provision  was  there  in  force,  we  do  not  find  any  reported 
case  in  which  it  was  considered.  Prior  to  the  adoption  of 
such  code  provision  the  supreme  court  of  that  state  had  held, 
in  Parks  v.  Alta  Cal.  Tel.  Co.,  13  Cal.  422,  73  Am.  Dec.  589, 
that  the  defendant  company,  as  a  general  telegraph  com- 
pany, was  a  common  carrier;  but  the  decisions  of  the  courts 
have  been,  with  great  unanimity,  against  this  view,  and,  un- 
der the  amended  statutes,  it  is  now  so  held  in  California: 
Hart  V.  Western  Union  Tel.  Co.,  66  Cal.  579;  56  Am.  Rep.  119. 
Appellant,  however,  advances  the  proposition  that  these  pro- 
visions of  the  old  Civil  Code,  being  the  sections  of  the  Com- 
piled Laws,  above  cited,  which  declare  telegraph  companies 
to  be  common  carriers,  are  superseded  and  repealed  by,  be- 
cause inconsistent  with,  the  constitution.  Tliis  contention  ia 
founded  largely  upon  section  11,  article  17,  of  the  constitu- 
tion: "Any  association  or  corporation  organized  for  the  pur- 
pose, or  any  individual,  shall  have  the  right  to  construct  and 
maintain  lines  of  telegraph  in  this  state,  and  to  connect  the 
same  with  other  lines,  and  the  legislature  shall  by  general 
laws,  of  uniform  operation,  provide  reasonable  regulations 
**"  to  give  effect  to  this  section.  No  telegraph  company 
shall  consolidate  with  or  hold  a  controlling  interest  in  the 
stock  or  bonds  of  any  other  telegraph  company  owning  a 
competing  line,  or  acquire,  by  purchase  or  otherwise,  any 
other  competing  line  of  telegraph."  We  think  appellant 
claims  too  much  for  this  section.  It  simply  declares  the 
right  of  an  associiition,  corporation,  or  individual  to  construct 
and  maintain  telegraph  lines  within  this  state,  and  to  con- 
nect them  with  other  lines,  and  then  forbids  the  consolida- 
tion of  competing  lines.  To  carry  into  effect  this  general 
right  to  construct  and  maintain,  and  this  prohibition  against 
consolidation,  the  legislature  is  charged  with  the  duty  of  pro- 
viding suitable  and  reasonable  laws  and  regulations  of  uni- 
form operation;  regulations  by  and  under  which  the  right  to 
construct  and  maintain  may  be  used  and  exercised,  and  the 
prohibition  of  consolidation  be  enforced.  We  are  not  con- 
vinced that  there  is  any  thing  in  the  constitutional  section 
which  would  forbid  the  legislature  now,  if  it  had  never  been 
done  before,  to  impose  upon  telegraph  companies  the  charac- 
ter and  duties  of  common  carriers.  But,  even  if  we  under- 
stand this  constitutional  section  to  mean  that  the  legislature 
should  provide  reasonable  regulations  for  the  conduct  of  the 
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current  business  of  telegraph  companies,  we  should  not  think 
it  had  the  retroactive  effect  of  repealing  former  legislation, 
even  though  assailed  as  unreasonable.  It  is  a  general  rule 
that  neither  constitutions  nor  statutes  should  be  so  construed 
as  to  have  a  retroactive  effect,  unless  such  intention  is  clearly 
expressed:  Cutting  v.  Taylor,  3  S.  Dak.  11;  Cooley's  Constitu- 
tional Limitations,  62,  63;  Sutherland  on  Statutory  Construc- 
tion, sees.  463,  464;  Allbyer  v.  State,  10  Ohio  St.  589;  People 
V.  Gardner,  59  Barb.  198;  Ex  parte  Burke,  59  Cal.  6;  43  Am. 
Dec.  231.  Although  peculiar  to  our  state,  and  the  statute 
itself  an  exceptional  one,  I  think  we  must  recognize  its  effect 
to  be  to  make,  in  this  jurisdiction,  a  telegrapli  company  "a 
common  carrier  of  whatever  it  thus  offers  to  carry,"  and  its 
duty  to  receive  and  transmit  respondent's  message  must  be 
tested  by  its  rights  and  ***  duties  as  a  common  carrier.  An 
individual  or  corporation  becomes  a  common  carrier  of  just 
what  it  offers  to  carry.  Its  duty  to  the  public  springs  from 
its  offer  to  the  public,  and  must  be  measured  by  it;  so  that 
the  carrier  who  only  offers  to  carry  grain  in  canvas  sacks  can- 
not be  required  to  carry  grain  in  bulk.  But  while  the  carrier 
may  thus,  in  general,  determine  for  himself  the  character  and 
condition  of  what  he  will  carry,  he  cannot,  by  offering  to  carry 
for  the  public  under  a  qualified  liability,  constitute  himself 
a  common  carrier  with  such  a  liability  only  as  he  advertises 
to  assume.  As  a  common  carrier  it  was  appellant's  legal 
duty,  if  able  to  do  so,  to  accept  and  transmit  respondent's 
message,  if  offered  at  a  reasonable  time  and  place,  and  if  it 
was  of  a  kind  that  it  undertook  or  was  accustomed  to  carry: 
Comp.  Laws,  sec.  3882.  The  ability  of  appellant  to  receive 
and  transmit  the  message,  that  it  was  offered  at  a  reasonable 
time  and  place,  and  that  the  message  itself,  except  as  to  the 
paper  on  which  it  was  written,  was  of  a  kind  that  it  was  ac- 
customed to  carry,  are  not  disputed. 

The  dominant  question  in  this  case,  upon  the  merits, 
being  whether  the  stipulations  upon  the  message  blank,  or 
any  of  them,  so  far  restricted  appellant's  liability  as  a  com- 
mon carrier  as  to  justify  respondent's  refusal  to  consent  to 
them,  as  a  condition  of  having  his  message  accepted  and 
sent  by  appellant,  we  have  thought  it  just  to  both  parties  to 
examine  them  severally,  expressing  our  opinion  upon  each, 
BO  far  as  they  are  involved  by  the  facts  in  this  case.  It  is 
not  claimed  that  either  of  the  regulations  or  stipulations 
printed  upon  the  message  blank,  and  which  respondent  waa 
Am.  St.  Jijsp.,  Vol.  XLVi.  -  49 
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required  to  assent  to,  offended  against  the  rule  of  impartial- 
ity, which  appellant,  as  a  common  carrier,  was  bound  to 
observe.  Respondent,  however,  strenuously  insists  that  the 
stipulation  on  the  printed  blank  would,  if  assented  to  by 
him,  have  the  effect  of  relieving  the  company  from  a  liabil- 
ity imposed  upon  it  by  law,  as  a  common  carrier,  and  conse- 
quently he  ought  not  to  be  compelled  to  agree  to  it,  as  a 
condition  of  having  his  message  sent. 

**'  The  first  matter  objected  to  is  as  follows:  "To  guard 
against  mistakes  or  delays,  the  sender  of  a  message  should 
order  it  repeated;  that  is,  telegraphed  back  to  the  original 
office  for  comparison.  For  this,  one-half  the  regular  rate  is 
charged,  in  addition."  So  much  is  only  explanatory  and 
advisory.  Then  follows:  "It  is  agreed  between  the  sender 
of  the  following  message  and  the  company  that  said  com- 
pany shall  not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  nondelivery,  of  any  unrepeated 
message,  beyond  the  amount  received  for  sending  the  same; 
nor  for  mistakes,  or  delays  in  the  transmission  or  deliver}'', 
or  for  nondelivery,  of  any  repeated  message,  beyond  fifty 
times  the  sum  received  for  sending  the  same,  unless  spe- 
cially insured,  nor,  in  any  case  from  unavoidable  interruption 
in  the  working  of  its  lines,  or  for  errors  in  cipher  or  obscure 
messages."  Then  follow  the  rates  for  sending  insured  mes- 
sages. The  order  in  which  the  rates,  terms,  and  conditions 
are  stated  upon  which  the  company  would  receive  and  trans- 
mit this  message  are,  of  course,  not  important.  The  essen- 
tial thing  to  know  is,  did  they  tally  with  the  duty  of  the 
company,  as  a  common  carrier.  As  such  common  carrier, 
it  must  insure,  subject  to  conditions  and  exceptions  herein- 
after noticed,  the  correct  transmission  of  the  message,  for 
which  it  was  entitled  to  a  just  and  reasonable  compensa- 
tion. This,  by  the  printed  form,  it  offered  to  do,  and  stated 
the  compensation.  There  is  no  claim  that  the  compensa- 
tion named  for  such  service  was  not  just  and  reasonable, 
and  no  such  question  was  raised.  The  effect  of  the  printed 
condition  is  the  same  as  though  the  rate  for  an  insured 
message — that  is,  the  compensation  for  assuming  all  the 
duties  of  a  common  carrier — had  been  first  stated,  and  then 
had  followed  an  offer  that  for  a  less  compensation  it  would 
send  the  message  without  incurring  the  full  liability  of  a 
common  carrier.  It  left  the  respondent  free  to  exercise  his 
election  as  to  which  offer  he  would  accept,  and  determine 
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for  himself  whether  he  would  pay  the  company  for  insur- 
ing the  correct  transmission  of  the  message,  as  a  common 
**'  carrier,  or  pay  less,  and  assume  a  part  of  the  risk  him- 
self. A  common  carrier  may  have  two  rates  for  the  transpor- 
tation of  goods — one  covering  its  full  common-law  liability; 
the  other,  a  special  or  limited  liability  —  so  long  as  the 
shipper  has  a  choice  between  them,  at  reasonable  rates.  He 
cannot  be  denied  the  right  to  have  his  goods  carried  by  the 
carrier  under  its  common-law  liability,  but,  if  he  desires,  and 
neither  statute  nor  public  policy  forbid,  he  may  enter  into  a 
special  contract  with  the  carrier,  limiting  its  common-law 
liability:  Atchison  etc.  R.  R.  Co.  v.  Dill,  48  Kan.  210.  It  is 
matter  of  common  knowledge  that  the  sending-oflBce  marks 
upon  the  message-form  the  rate  or  compensation  paid,  and 
thus  is  preserved,  for  the  protection  of  both  parties,  some  evi- 
dence at  least  of  the  election  of  the  sender  and  the  result- 
ing contract.  It  was  entirely  competent  for  the  appellant  to 
limit,  by  special  contract,  its  obligation  as  a  common  carrier: 
Comp,  Laws,  sec.  3886.  The  respondent  was  not  obliged  to 
make  such  a  contract  unless  he  chose.  It  was  a  matter  of 
agreement  between  them.  Parties  who  use  telegraph  lines 
are  usually  economical  of  their  time.  In  most  cases  it  is 
important  that  messages  go  at  once.  There  is  generally  lit- 
tle time  or  opportunity  for  negotiation.  As  an  expeditious 
and  direct  means  of  bringing  both  parties  to  a  definite  under- 
standing, the  company  provides  and  furnishes  to  the  public 
message-forms  containing  its  proposal  of  terms.  The  sender 
of  a  message  may  elect  either.  One  of  its  offers  covers  its 
duty  and  liability  as  a  common  carrier.  The  sender  may 
pay  the  tariff  fixed  for  that  service,  and  hold  the  company  to 
its  liability  as  a  common  carrier.  We  are  unable  to  perceive 
how  the  offer  of  the  company  to  qualify  its  full  liability  as  a 
common  carrier,  and  accept  a  less  compensation  therefor,  if 
the  sender  so  desires,  can  affect  the  rights  of  either.  The 
offer  only  becomes  binding  when  accepted  and  signed,  and 
the  sender  is  under  no  compulsion.  He  may  pay  for  and 
get  the  full  liability  of  a  common  carrier,  or  pay  ***  less, 
and  get  a  limited  liability.  The  causes  or  conditions  named 
in  the  stipulation  as  excusing  full  performance  of  the  com- 
pany's obligation,  and  as  a  common  carrier,  are  "  unavoidable 
interruption  in  the  working  of  its  lines,"  and  "errors  in  cipher 
or  obscure  messages."  An  "unavoidable  interruption"  is  one 
that  cannot  or  could  not  be  avoided;  and  while  the  courts 
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have  not  been  strictly  at  one  in  their  views  as  to  what,  in 
modern  times,  should  be  regarded  as  equivalent  to  "  the  act 
of  God  or  the  public  enemy"  of  the  old  authorities,  our  stat- 
ute (sec.  3899)  expressly  makes  "any  irresistible  superhuman 
cause"  sufficient  ground  for  avoiding  the  common  carrier's 
liability,  and  section  3880  definitely  fixes  the  measure  of  a 
telegraph  company's  duty  in  the  transmission  of  messages  to 
be  the  exercise  of  "utmost  diligence."  We  should  be  unwill- 
ing to  rule,  as  a  matter  of  law,  particularly  in  view  of  the 
peculiar  nature  of  a  telegraphic  communication,  that  the 
utmost  diligence  could  prevent,  or  successfully  guard  against, 
an  "unavoidable  interruption  in  the  working  of  its  lines."  It 
may  sometimes  be  a  question  for  the  jury  whether  the  facts 
in  a  particular  case  bring  it  within  the  rule,  but,  where  the 
interruption  is  proved  to  be  broadly  unavoidable,  we  think 
the  company  would  not  be  liable.  Whether,  strictly,  as  a 
common  carrier,  appellant  could  exact,  as  a  condition  of  the 
acceptance  and  transmission  of  a  cipher  or  obscurely  written 
message,  that  the  sender  should  release  it  from  liability  for 
an  incorrect  sending,  we  need  not  now  determine,  for  the 
refused  message  was  confessedly  neither. 

It  was  further  provided,  as  one  of  the  stipulations  to  which 
respondent  should  consent,  as  a  condition  of  sending  his  mes- 
sage, that  "no  responsibility  regarding  messages  attaches  to 
the  company  until  the  same  are  presented  and  accepted  at 
one  of  its  transmitting  offices."  This  would  seem  to  be  quite 
consistent  with  the  provisions  of  our  statute  making  the  car- 
rier's duty  to  commence  when  whatever  is  to  be  carried  is 
offered  "at  a  reasonable  time  and  place";  but  that,  like  the 
stipulation  as  to  cipher  and  obscurely  written  messages,  is 
not  a  question  in  ***  this  case,  for  it  is  undisputed  that  the 
message  was  offered  at  the  proper  office  of  the  appellant,  so 
that  such  stipulation  could  not  restrict  or  affect  appellant's 
liability  to  respondent  in  this  case. 

Another  stipulation  of  the  message-blank  was  that  "the 
company  will  not  be  liable  for  damages  or  statutory  penalties 
in  any  case  where  the  claim  is  not  presented  in  writing  within 
sixty  days  after  the  message  is  filed  with  the  company  for 
transmission."  Appellant  here  insists  that  this  condition 
does  not  propose,  nor  is  its  effect,  to  limit  in  any  way  its 
responsibility  as  a  common  carrier,  but  is  rather  in  the 
nature  of  a  reasonable  regulation,  which  appellant  has  a 
right  to  make,  and  which  respondent,  without  any  special 
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contract  on  his  part,  was  bound  to  observe,  and  cites  cases  ia 
support  of  that  view,  notably  that  of  Express  Co.  v.  Caldwell^ 
21  Wall.  264.  That  case  came  before  the  court  on  plaintiff's 
demurrer  to  defendant's  plea  averring  an  express  agreement 
upon  the  part  of  the  plaintiff  shipper  that  defendant  should 
not  be  liable  for  loss  or  damage  unless  claim  therefor  was 
made  within  ninety  days,  and  the  question  presented  and 
decided  was  whether  such  an  agreement,  when  made,  was 
binding  on  the  plaintiff.  As  to  the  necessity  for  an  agree- 
ment in  order  to  so  qualify  its  liability,  the  court  says:  "  Cer- 
tainly it  ought  not  to  be  admitted  that  a  common  carrier  can 
be  relieved  from  the  full  measure  of  that  responsibility 
which  ordinarily  attends  his  occupation,  without  a  clear  and 
express  stipulation  to  that  effect  obtained  by  him  from  his  em- 
ployer"; thus  treating  the  stipulation  in  question  not  as  a 
reasonable  regulation,  which  it  was  competent  for  the  carrier 
to  make,  and  binding  on  the  shipper  without  his  consent,  but 
as  an  agreement  depending  upon  the  consent  of  both  parties. 
Tiie  court  held  tliat  such  an  agreement  was  not  such  an  at- 
tempted restriction  of  the  carrier's  responsibilities  as  would 
be  invalid,  but,  being  reasonable  and  fully  assented  to  by 
both  parties,  it  was  binding;  but  that  is  not  equivalent  to 
saying  that  the  carrier  could  compel  the  shipper  to  enter  into 
such  a  contract,  *'*  or  require  it  as  a  condition  of  accepting 
his  shipment.  The  very  fact  that  such  limitation  of  liability 
is  the  subject  of  agreement  between  the  parties  implies  that 
either  party  may  refuse  to  make  such  agreement.  However 
such  agreement  may  be  proved  elsewhere,  our  statute  pro- 
vides that  here  it  can  only  be  manifested  by  the  signature  of 
the  consignor,  etc:  Comp.  Laws,  sec.  3888.  In  Hariwell  v. 
Northern  etc.  Express  Co.,  5  Dak.  463,  our  territorial  supreme 
court  rejected  the  defense  of  the  carrier  that  the  claim  of 
loss  upon  which  the  action  was  founded  was  not  presented  to 
the  company  within  the  time  specified  in  its  receipt,  upon 
the  distinct  ground  that  under  the  controlling  statute  just 
referred  to  there  was  no  special  contract  so  providing  or 
binding  upon  the  parties.  It  was  a  rule  or  regulation  of  the 
company,  and  as  such  was  printed  in  the  receipt  delivered  to 
the  consignor,  but  the  court  held  that  it  did  not  operate  to 
make  the  liability  of  the  company  differ  in  any  respect  from 
what  it  would  otherwise  be,  because,  not  being  signed  by  the 
consignor,  it  was  not  a  special  contract,  as  required  and 
defined  by  the  statute,     '^oyv,  if  without  such  special  con- 
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tract,  the  liability  of  the  carrier  is  not  thus  limited,  and  with 
it  it  is,  can  the  carrier  refuse  the  offering  of  a  shipper  of 
"  whatever  it  is  accustomed  to  carry,"  unless  he  will  so  con- 
tract to  limit  the  carrier's  liability?  We  think  not.  The 
carrier's  duty  is  to  receive  and  carry  subject  to  the  full  meas- 
ure of  liability,  unless  restricted  by  mutual  agreement;  and 
except  as  to  "rate  of  hire,  the  time,  place,  and  manner  of 
delivery,"  such  an  agreement  can  only  be  shown  by  the  sig- 
nature of  the  shipper  or  sender.  In  Tiedeman's  Limitation 
of  Police  Power,  pages  256,  257,  the  learned  author,  after 
recognizing  and  discussing  the  right  of  a  common  carrier  to 
modify  and  restrict  its  liability  by  special  agreement  with 
its  patron  or  employer,  says:  *'  But  the  contract  must  be 
freely  and  voluntarily  made.  The  carrier  cannot  refuse  to 
take  goods  for  carriage  under  the  common-law  liability  if  the 
consignor  should  refuse  his  assent  to  a  limitation"  :  To  the 
same  effect,  see  New  Jersey  Steam  Nav.  Co.  v.  Merchants*  Bankj 
**'  6  How.  344.  Nor  can  a  carrier  require  of  a  shipper  a 
waiver  of  any  of  his  rights  as  a  condition  precedent  to  re- 
ceiving and  carrying  his  fieigiit:  Missouri  Pac.  R.  R.  Co.  v. 
Fagan,  72  Tex.  127;  13  Am.  St.  Rep.  776.  To  sustain  such 
a  stipulation,  when  fairly  nuide,  is  only  to  concede  the  right 
and  power  of  the  parties  to  make  it,  and  comes  far  short  of 
meaning  that  the  carrier  may  exact  the  making  of  it  as  a 
condition  precedent  to  the  discharge  of  his  duty  as  a  common 
carrier.  The  statute  was  evidently  intended  to  settle  within 
this  jurisdiction  the  question  of  how,  and  to  wliat  extent,  the 
general  liability  of  a  common  carrier  may  be  limited;  and, 
by  providing,  as  it  does,  that  it  can  only  be  accomplislied  by 
a  special  agreement,  it  has  deliberately  left  it  with  either 
party  to  consent,  or  to  refuse  to  consent,  to  such  an  agree- 
ment. The  right  to  exercise  such  freedom  of  will  by  the 
respondent  in  this  case  would  be  denied  and  destroyed  if 
he  were  compelled  to  consent  under  penalty  of  having  his 
message  refused.  It  has  been  suggested  that  respondent 
c\  ul  1  found  no  right  of  action  upon  refusal  of  appellant  to 
transmit  his  message  unless  he  would  agree  to  the  stipula- 
tion, because,  if  made  under  such  compulsion,  it  would  not 
be  enforceable  against  him,  and  therefore  harmless;  but  such 
conclusion  would  be  consistent  with  neitlier  the  duty  of  the 
appellant  nor  the  right  of  the  respondent.  This  right  and 
this  duty  were  correlative,  and  each  was  a  measure  of  the 
other.    Whatever  respondent  had  a  right  to  have  sent,  it  was 
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appellant's  duty  to  send.  If  it  was  respondent's  right  to  have 
his  message  transmitted  without  agreeing  to  this  condition, 
it  was  appellant's  duty  to  transmit  it  without  imposing  such 
condition;  and  it  could  not  justify  a  refusal  to  send  on  the 
ground  that  the  stipulation  sought  to  be  exacted  as  a  condi- 
tion precedent  might,  by  proper  effort  on  his  part,  be  avoided 
by  respondent,  because  made  under  compulsion,  or  because 
void  and  nugatory  (if  such  statute  should  be  held  to  apply 
to  such  a  case),  under  section  3582  of  the  Compiled  Laws. 

Following  the  line  of  these  views,  we  are  of  the  opinion 
**®  that  appellant  could  not,  as  a  common  carrier,  legally 
require  respondent  to  enter  into  the  agreement  which  we 
have  just  discussed,  and  so  that  it  could  not  legally  refuse  to 
receive  and  transmit  his  message  because  he  declined  to 
make  such  agreement.  Of  course  this  decision  will  not  be 
understood  as  touching  the  question  of  the  company  to  make 
and  enforce  reasonable  general  regulations  for  the  convenient 
and  orderly  transaction  of  its  business,  and  for  the  proper 
protection  of  its  interests,  consistent  with  its  duties  as  a  com- 
mon carrier.  The  appellant  did  not  object  to  respondent's 
message  because  it  was  written  on  respondent's  letter-head, 
instead  of  on  a  message-blank,  and  so  inconvenient  for  filing 
or  preservation  in  accordance  with  the  practice  of  appellant. 
Respondent  offered  to  use  the  blank  if  appellant  would  erase 
the  contract  which  he  would  otherwise  be  required  to  assent 
to  in  using  it.  The  issue  between  the  parties  was  distinctly 
as  to  the  right  of  appellant  to  require  assent  to  the  stipula- 
tions restricting  its  liability  as  a  common  carrier,  and  this 
decision  covers  only  that  question.  Its  refusal  to  receive 
and  transmit  respondent's  message  under  the  facts  proved 
constituted  a  refusal,  within  the  meaning  of  section  3910  of 
the  Compiled  Laws.  Such  refusal  gave  respondent  a  cause 
of  action,  and  his  right  of  action  was  not  destroyed  nor  affected 
by  the  fact  that  he  afterward  sent  substantially  the  same 
message.  If  to  refuse  the  first  message  was  an  actionable 
wrong  to  respondent,  persistence  in  it  by  appellant,  to  the 
extent  of  compelling  respondent  to  submit  to  it,  and  to  send 
another  message  on  appellant's  terms,  did  not  cure  or  undo 
the  first  wrong.  The  testimony  seems  to  show  that  respond- 
ent off'ered  and  attempted  to  have  his  message  sent  in  the 
afternoon,  between  2  and  4  o'clock;  that  it  was  refused  under 
the  circumstances  above  recited;  tliat  he  then  wrote  a  letter 
to  the  party  to  whom  he  desired  to  send  the  message,  but, 
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Bubseqnently,  and  that  evening,  about  7  o'clock,  feeling 
doubtful  of  its  reaching  the  party  in  time,  he  went  to  the 
oflBce,  and  sent,  upon  one  of  the  appellant's  blanks,  a  mes- 
sage of  very  nearly  the  tenor  of  **•  the  message  previously 
refused.  There  was  nothing  in  this  to  waive  the  wrong  of 
the  refusal,  or  affect  respondent's  legal  right  to  complain 
of  it. 

Finally,  it  is  assigned  as  error  that  during  the  trial  the 
jury  was  allowed  to  separate  for  a  few  moments  without  be- 
ing admonished  by  the  court,  as  required  by  section  5051  of 
the  Compiled  Laws,  not  to  converse  among  themselves  or 
with  others  upon  the  subject  of  the  trial.  Whether,  in  any 
case,  this  fact  alone  would  constitute  reversible  error  it  is  not 
now  necessary  to  determine.  Tlie  facts  were  not  in  dispute, 
and  the  law,  as  we  understand  it,  applied  to  the  conceded 
facts,  plainly  required  the  verdict  that  the  jury  rendered. 
Under  such  circumstances  the  appellant  could  not  have  been 
prejudiced.     The  judgment  of  the  county  court  is  affirmed. 

All  the  judges  concurring. 

CoNSTiraTiONAL  Law — Construction. — A  statute  must  not  be  given  a 
retroactive  effect  unless  its  language  expressly  requires  it:  People  v.  O'Brien, 
111  N.  Y.  1;  7  Am.  St.  Rep.  684,  aud  note;  and  constitutional  provisions 
are  construed  by  the  same  canons  of  construction  that  apply  to  statntes: 
Dunn  V.  Citi/  of  Great  Falla,  13  Mont.  58. 

Carriers,  Limiting  Liability. — A  common  carrier  is  bound  to  receive 
goods  tendered  him  for  shipment,  subject  to  his  common-law  liability,  an* 
lesfl  the  shipper  sees  fit  to  limit  his  liability  by  contract  oragreement:  Wal' 
lace  V.  Matthewa,  39  Ga.  617;  99  Am.  Dec.  473,  and  note.  The  carrier  may, 
by  contract,  limit  his  common-law  liability  so  far  as  is  reasonable,  but  it  ia 
unreasonable  to  allow  him  to  contract  against  his  own  negligence.  Such  a 
contract  would  be  against  public  policy:  Note  to  Willock  v,  Pennsylvania 
R.  R.  Co.,  45  Am.  St.  Rep.  680;  Railway  Co.  v.  Cravens,  57  Ark.  112;  38 
Am.  St.  Rep.  230.  The  contract  limiting  liability  need  not,  however,  be 
in  writing,  and  parol  proof  of  a  special  agreement  between  the  shipper 
and  the  carrier  may  be  introduced:  Roberts  r.  Riley,  15  La.  Ann.  103;  77 
Am.  Dec  18.S. 

Telegraph  Companies  as  Common  Carriers.— Some  of  the  cases  hold 
that  telegraph  companies  are  common  carriers;  other  cases  hold  that  they 
are  not:  Note  to  Pacific  Tel.  Co.  v.  Underwood,  40  Am.  St.  Rep.  494. 
A  telegraph  company  has  power  to  make  reasonable  regulations  for  the 
conduct  of  its  business,  and  its  customers  are  bound  by  them  after  they 
have  knowledge  of  their  existence:  Note  to  Stamey  v.  Western  Union  TeL 
Co.,  44  Am.  St.  Rep.  99.  It  may  limit  its  liability,  but  it  cannot  contract 
against  the  consequences  of  its  own  negligence,  nor  limit  a  recovery  for 
damages  thereby  sustained:  Note  to  Weatern  Union  Tel.  Co.  v.  Munford,  10 
Am.  St.  Rep.  634;  Brown  v.  Postal  Ttl.  Co.,  Ill  N.  C.  187;  32  Am.  St. 
Rep.  793,  and  note.     A  stipulation  by  a  telegraph  company  that  it  will  nol 
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be  liable  unless  a  claim  for  damages  is  presented  within  sixty  days  from 
the  time  the  message  is  sent  has  been  held  in  some  cases  void;  in  others, 
reasonable,  and  that  it  ought  to  be  enforced:  Pacific  Tet,  Co,  Y.  Underwood, 
37  Neb.  315;  40  Am.  St.  Rep.  490,  and  note. 

Blffht  of  Carrier  to  Exact  Special  Contract  of  Shipper. 
Goods  are  nsually  shipped  under  contracts  limiting  the  liability  of  tha 
carriers,  and  it  is  clearly  established  that  a  carrier  has  the  right  to  limit  his 
liability  in  the  shipment  of  goods:  Oeoryia  R.  R,  etc.  Co.  v.  Keener,  93  Ga.  808; 
44  Am.  St.  Rep.  197,  and  note;  note  to  Railway  Co.  v.  Cravens,  38  Am.  St. 
Rep.  241;  Buck  v.  Pennsylvania  R.  R.  Co.,  150  Pa.  St.  170;  30  Am.  St. 
Rep.  800,  and  note.  But  admitting  the  right  thus  to  restrict  his  obligation, 
it  by  no  means  follows  that  he  can  do  so  by  any  act  of  his  own.  He  is  ia 
the  exercise  of  a  sort  of  public  office,  and  has  public  duties  to  perform, 
»rom  which  he  should  not  be  permitted  to  exonerate  himself  without  the 
assent  of  the  parties  concerned.  He  is  bound  to  receive  and  carry  all  the 
goods  offered  for  transportation  within  the  line  of  his  business,  subject  to 
all  the  responsibilities  incident  to  his  employmeut,  and  is  liable  to  an  actioa 
in  case  of  refusal:  New  Jersey  Steam  Nav.  Co.  v.  Merchants^  Bank,  6  How, 
344,  382;  Hollister  v.  Nowlen,  19  Wend.  234;  32  Am.  Dec.  455;  Cole  v, 
Ooodwin,  19  Wend.  251;  32  Am.  Dec.  470;  Doit  v.  New  Jersey  Steam  Nav, 
Co.,  11  N.  Y.  485;  62  Am.  Dec.  125;  Bennett  v.  Dutton,  10  N.  H.  481,  488; 
Michigan  Cent.  R.  R.  Co.  v.  Hale,  6  Mich.  243;  McMillan  v.  Midiigan  etc 
R.  R.  Co.,  16  Mich.  79,  111;  93  Am.  Dec.  208;  Kansas  Pac.  Ry.  Co.  v.  Nichols, 
9  Kan.  235;  12  Am.  Rep.  494.  A  common  carrier,  exercising  a  public  em- 
ployment, cannot,  like  a  tradesman  or  mechanic,  receive  or  reject  a  customer 
at  pleasure,  or  charge  any  price  that  he  chooses  to  demand.  If  he  refuses 
to  receive  a  passenger  or  to  carry  goods  according  to  the  course  of  his  partic- 
ular employment,  without  a  sufficient  excuse,  he  is  liable  to  an  action,  and  ha 
can  only  demand  a  reasonable  compensation  for  his  services  and  the  hazard 
which  he  incurs:  Hollister  v.  Nowlen,  19  Wend.  234;  32  Am.  Dec.  455; 
DoJTV.  Neto  Jersey  Steam  Nav.  Co.,  11  N.  Y.  485;  62  Am.  Dec.  125;  Bennett 
V.  Dutton,  10  N.  H.  481,  488;  McMillan  v.  Midtijan  etc.  R.  R.  Co.,  16  Mich.  79, 
111;  93  Am.  Dec.  208;  note  to  Railway  Co.  v.  Cravens,  38  Am.  St.  Rep.  241. 
While  the  parties  have  a  right  to  make  their  own  contract,  and  to  limit  the 
precise  extent  of  their  own  respective  risks  and  liabilities,  in  a  matter  in  no 
way  affecting  the  public  morals,  or  conflicting  with  the  public  interests,  the 
carrier  cannot  say  to  the  shipper,  "I  will  not  carry  your  goods  unless  you 
agree  to  the  terms  which  I  dictate."  The  sliipper  may  make  terms  with  the 
carrier  if  he  chooses,  but  if  the  shipper  refuses  to  accede  to  the  restrictions 
imposed  by  the  carrier,  the  latter  must  transport  the  property  under  his 
common-law  liability:  Moses  v.  Boston  etc.  R.  R.,  24  N.  H.  71;  55  Am.  Dec. 
222;  Michigan  Cent.  R.  R.  Co.  v.  Hale,  6  Mich.  243.  The  carrier  has' 
no  right  to  refuse  goods  offered  for  carriage  at  the  proper  time  and  place, 
on  tender  of  the  usual  and  reasonable  compensation,  unless  the  owner  will 
consent  to  his  receiving  them  under  a  restricted  liability;  and  the  owner 
can  insist  on  his  receiving  the  goods  under  all  the  risks  and  responsibilities 
which  the  law  annexes  to  his  employment:  McMillan  v.  Michigan  etc  R.  R. 
Co.,  16  Mich.  79,  11  J;  93  Am.  Dec.  208;  Michigan  Cent.  R.  R.  Co.  v.  Hale,  6 
Mich.  243;  Moses  v.  Boston  etc  R.  /?.,  24  N.  H.  71;  55  Am.  Dec.  222;  CoU  v. 
Goodwill,  19  Wend.  251;  32  Am.  Dec.  470;  Hollister  v.  Nowlen,  19  Wend.  234; 
32  Am.  Dec.  455;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  382;  BenntU  v.  DuUon,  10  N.  H.  481,  4^8;  Dorr  v.  New  Jersey  Steam 


778  KiRBY  V.  Western  Union  Tel.  Co.     [S.  Dakota, 

Nav.  Co.,  11  N.  Y.  485;  62  Am.  Dec.  125.  The  carrier  cannot,  as  a  condition 
precedent  for  carrying,  exact  from  the  shipper  a  contract  in  writing  signed 
by  him,  and  limiting  or  changing  the  common-law  liability  of  the  carrier: 
Atchison  etc.  R.  R.  Co.  v.  Dill,  48  Kan.  210.  It  maat  be  observed,  however, 
that  if  no  contract  can  be  made,  the  shipper  must  pay  the  carrier  for  his 
risk  as  insurer,  and  he  must  also  pay  a  premium  to  others  for  his  protec- 
tion  against  the  same  loss  for  which  the  carrier  stands  responsible:  Dorr  v. 
New  Jeney  Steam  Nav.  Co.,  4  Sand.  136,  145.  The  assent  of  the  shipper 
to  a  contract  exonerating  the  carrier  from  liability  is  not  to  be  implied  or 
inferred  from  a  general  notice  by  the  latter  to  the  public  limiting  his  obli- 
gation. Such  limitation  may  or  may  nol  be  assented  to,  and  the  general 
rule  is  that  the  common-law  liability  of  a  carrier  of  goods  cannot  be  limited 
by  a  general  notice,  though  brought  to  the  knowledge  of  the  shipper:  See 
monographic  note  to  Kansas  City  etc.  R  R.  Co.  v.  Roflebaugh,  5  Am.  St.  Rep. 
720,  discussing  the  question;  Brown  v.  Adams  Express  Co.,  15  W.  Va.  812; 
Kiniball  v.  Rutland  etc.  R.  R.  Co.,  26  Vt.  247;  62  Am.  Dec.  567;  Railroatl 
Co.  V.  Manufacturing  Co.,  16  Wall.  318.  If  the  owner  of  goods  at  the 
time  and  place  of  the  delivery  should  say  to  the  carrier,  "I  have  seen 
your  notice,  but  I  decline  to  send  the  goods  on  the  terms  stated  in  it,  and 
insist  that  you  shall  receive  and  carry  them  under  the  liability  which  the 
law  imposes  upon  you  in  your  capacity  of  a  common  carrier,"  the  carrier 
could  not  refuse  to  take  the  goods,  and  it  certainly  could  not  be  intended  in 
such  a  case  that  there  would  be  any  agreement  of  the  parties  to  control 
the  general  rule  of  law:  Moses  v.  Boston  etc.  R.  R.,  24  N.  H.  71,  89;  55  Am. 
Dec.  222;  Dorr  v.  New  Jersey  Steam  Nav.  Co.,  4  Sand.  136,  144.  If  any  im- 
plication is  to  be  indulged  from  the  delivery  of  the  goods  under  the  general 
notice,  it  is  as  strong  that  the  owner  intended  to  insist  upon  his  rights  and 
the  duties  of  the  carrier  as  it  is  that  he  assented  to  their  qualification:  HoU 
lister  y.  Noiolen,  19  Wend.  234;  32  Am.  Dec.  455;  New  Jersey  Steam  Nav. 
Go.  V.  Merchants' Bank,  6  How.  344,  383;  Dorr  v.  New  Jersey  Steam  Nav.  Co., 
4  Sand.  136,  144.  Nor  is  the  assent  of  the  shipper  to  the  limitations  in  a 
receipt  or  bill  of  lading  necessardy  to  be  presumed  from  acceptance  of 
the  receipt  or  bill:  Note  to  Kansas  City  etc.  R.  R.  Co.  v.  Rodebaugh,  5 
Am.  St.  Rep.  722;  Georgia  R.  R.  Co.  v.  Oann,  68  Ga.  350;  Western  Transit 
Co.  V.  Hosking,  19  111.  App.  607;  Adams  Express  Co.  v,  Haynes,  4"2  111. 
89;  Merdiants  Despatch  Trans.  Co.  v.  Ley'^or,  89  111.  43;  Erie  etc  Trans. 
Co.  V.  Dater,  91  111.  195;  33  Am.  Rep.  51;  Railroad  Co,  v.  Manufacturing  Co.^ 
16  Wall.  318;  though  the  fair  and  honest  acceptance  of  a  bill  of  lading  with- 
out dissent  raises  a  presumption  that  all  limitations  contained  therein  were 
brought  to  the  shipper's  knowledge  and  agreed  to  by  him:  Note  to  Central 
R.  R.  Co.  V.  Hasselkus,  44  Am.  St.  Rep.  43.  The  kind  of  notice  is  not  ma- 
terial. There  is  no  distinction  between  notice  in  newspapers,  or  by  hand- 
bills, and  notice  printed  on  the  back  of  a  carrier's  receipt  or  elsewhere. 
Wherever  it  may  be  found  it  is  still  but  notice:  Note  to  Kansas  City  etc 
R.  R.  Co.  V.  Rodebaugh,  5  Am.  St.  Rep.  723.  Whether  a  shipper  knows  the 
terms  and  conditions  of  a  receipt  or  bill  of  lading,  and  assents  to  the  same, 
is  necessarily  a  question  ot  fact  for  the  jury:  Merclutnts"  Despatch  Trans.  Co. 
V.  Lfysor,  89  111.  43;  Adams  Express  Co.  v.  Haynes,  42  III.  89;  Lake  Sliore 
etc.  Ry.  Co.  v.  Davis,  16  111.  App.  425.  "The  burden  of  proof  lies  on  the 
carrier,  and  nothing  short  of  an  express  stipulation  by  parol  or  in  writing 
should  be  permitted  to  discharge  him  from  duties  which  the  law  has  an- 
nexed to  his  employnjent.  Tiio  exemption  from  these  dut  es  should  not 
depend  upon  iuiphcatiuu  or  inference,  founded  on  doubtful  and  couHiCting 
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evidence;  but  slioul  I  be  specific  and  certain,  leaving  no  room  for  contro- 
versy between  the  parties":  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  B'lnk, 
6  How.  384,  per  Nelson,  J;  Central  R.  R.  v.  Dwirjht  Mfg.  Co.,  75  Ga.  609; 
Louisville  etc.  R.  R.  Co.  v.  Meyer,  78  Ala.  597.  The  liability  of  common  car- 
riers is  peculiarly  stringent,  and  they  will  not  be  permitted  to  limit  that 
liability  by  special  contracts,  unless  they  are  fairly  made,  fully  understood 
by  the  other  party,  and  are  clearly  proved:  Adams  Express  Co.  v.  Nock,  2 
Duvall,  562;  87  Am.  Dec.  510. 

Again,  a  common  carrier  must  hold  himself  in  readiness  to  ship  with  com- 
mon-law responsibility,  and  must  offer  to  shippers  a  reasonable  and  bona 
fide  alternative  between  that  mode  of  shipment  and  the  one  with  limited 
responsibility:  Railroad  v.  Gilbert,  88  Tenn.  430.  If  the  carrier  has  two 
rates  or  charges  for  carrying — one  if  carried  under  the  common-law  liabil- 
ity, and  the  other  if  carried  under  a  special  contract — the  shipper  must 
have  real  freedom  of  choice  in  making  his  selection.  Hence,  a  special  con- 
tract limiting  the  liability  of  a  carrier,  si^jned  by  a  shipper  of  horses  after 
they  are  aboard  of  a  train,  upon  demand  of  the  carrier's  agent,  combined 
with  a  statement  that  otherwise  the  horses  will  not  go  on  that  train,  is  not 
binding  upon  the  shipper:  Atchison  etc.  R.  R.  Co.  v.  Dill,  48  Kan.  210;  upon 
the  principle  that  if  the  shipper  has  no  choice,  under  the  circumstances, 
except  to  ship  his  property  under  the  terms  offered  by  the  carrier,  the  stip- 
ulation of  exception  from  liability  must  be  regarded  as  unfairly  obtained, 
and  therefore  as  inoperative:  Railway  Co.  v.  Cravenx,  57  Ark.  112;  38  Am. 
St.  Rep.  230.  If  a  common  carrier  furnishes  its  agents  bills  of  lading,  uni- 
form in  terms  and  containing  stipulations  limiting  its  liability  for  loss  to 
losses  occasioned  by  its  negligence,  and  will  not  receive  property  for  ship- 
ment except  under  such  bills  and  stipulations,  a  shipper,  though  he  does 
not  expressly  object  to  such  bills,  is  not  deemed  to  have  assented  thereto. 
It  is  against  the  policy  of  the  law  to  permit  contracts  to  be  made  restrict- 
ing the  carrier's  common-law  liability  where  he  does  not  afford  shippers  aa 
opportunity  to  contract  for  the  service  without  restriction:  Railway  Co, 
V.  Cravens,  57  Ark.  112;  38  Am.  St.  Rep.  230. 

"It  is  a  well-known  fact,"  says  Hemingway,  J.,  in  the  case  last  cited,^ 
"that  the  prosperity  of  the  public  collectively,  and  of  its  members  individu- 
ally, depends  absolutely  upon  transportation  and  transportation  agencies; 
and  that  the  carrying  business  is  mostly  concentrated  in  a  few  powerful 
corporations,  to  a  large  extent  controlling  monopolies,  natural  if  not  legal, 
whose  position  enables  them  to  control  it.  Circumstances,  well  understood, 
that  exist  without  any  design  of  the  law,  give  them  the  power  to  shape  the 
carrying  business,  and  impose  upon  it  such  conditions  as  they  see  fit.  Every 
demand  they  make  represents  the  will  of  their  aggregate  being,  backed  up 
by  all  their  concentrated  powers.  The  public,  in  meeting  such  demands, 
act  separately  and  not  collectively.  The  individual  stands  alone,  and  caa 
oppose,  to  the  demand  coming  from  such  concentration  of  corporate  power, 
the  influence  of  but  one  member  of  the  vast  aggregate  that  comprises  the 
public.  Whether  he  gives  the  carrier  bis  patronage  or  does  not  matter* 
but  little  to  the  latter;  but  whether  the  carrier  transports  his  property 
promptly  and  safely  will  perhaps  determine  whether  he  succeeds  or  fails  ia 
business.  If  he  declines  the  terms  proposed,  and  refrains  from  shipping, 
he  has  no  adequate  redress.  If  he  sues  to  recover  his  damage,  he  is  sub- 
jected to  all  the  delay  and  expense  incident  to  such  litigation,  and  at  last 
recovers  only  what  the  law  regards  as  his  damage,  and  must  himself  stand, 
what  would  generally  be  much  greater,  the  loss  which  the  law  deems  too 
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remote  to  estimate  as  damage.  If  he  withhold  his  patronage,  and  attempt 
by  this  means  to  indnoe  the  carrier  to  recede  from  his  terms,  he  can  accom< 
plish  nothing;  for  his  business  is  too  small  to  make  his  patronage  material, 
and,  besides,  if  hia  property  is  to  be  transported,  he  must  at  last  deliver  it 
to  the  exacting  carrier;  for,  from  the  nature  of  the  business,  he  can  rarely 
find  any  other.  So  that  he  would  only  have  postponed  giving  his  patron- 
asre,  and  the  delay  in  shipment,  that  may  have  been  very  detrimental  to 
his  business,  would  not  be  appreciable  to  the  carrier.  In  considering  the 
relative  positions  of  the  parties,  Judge  Bradley  tiius  states  his  attitude: 
'He  is  one  individual  of  a  million.  He  cannot  afford  to  higgle  or  stand  out 
and  seek  redress  in  the  courts.  His  business  will  not  admit  such  a  course. 
He  prefers  rather  to  accept  any  bill  of  lading  or  sign  any  paper  the  carrier 
presents;  often,  indeed,  without  knowing  what  the  one  or  the  other  con- 
tains.  In  most  cases,  he  has  no  alternative  but  to  do  this  or  abandon  hia 
business ':  RcUlroad  Co.  v.  Lochoood,  17  WalL  379. " 

In  view  of  the  public  character  of  the  carrier's  business,  it  therefore 
appears  clear  that  he  cannot  claim  the  benefit  of  a  contract  exempting  him 
from  his  common-law  liability,  unless  it  is  fair,  just,  and  reasonable.  Fur- 
thermore, in  view  of  what  has  been  said  of  the  necessities  of  shippers,  it 
has  been  declared,  as  a  matter  of  law,  that  an  intending  shipper  is  under  such 
a  necessity  as  to  amount  to  compulsion  where  the  carrier  proposes  and 
insists  upon  a  special  contract  limiting  his  common-law  liability  as  a  con- 
dition precedent  to  receiving  and  carrying  the  goods;  and  that  a  contract 
obtained  from  the  shipper  under  such  circumstances  is  obtained  by  taking 
an  unfair  advantage  of  his  situation,  wants,  and  necessities,  and  should  not 
be  upheld:  Railway  Co.  v.  Cravens,  67  Ark.  112;  38  Am.  St.  Hep.  230. 
So,  where  the  means  of  transportation  are  greatly  monopolized,  a  carrier 
will  not  be  permitted  to  take  advantage  of  his  position  to  coerce  the  shipper 
to  agree  to  a  limited  value  by  a  threatened  charge  of  a  high  and  unreason- 
able rate  if  such  agreement  is  not  made.  There  must  be  no  "imposition, 
coercion,  or  undue  advantage":  Note  to  Chicago  etc..  By.  Co.  v.  Cfiapman,  23 
Am.  St.  Rep.  596,  on  the  power  of  a  common  carrier  to  limit  the  amount  of 
his  liability,  in  the  event  of  loss,  to  a  sum  less  than  the  injury  sustained. 


FisK  V.  "Westoveb. 

[4  South  Dakota,  233.] 
Suitors — ExEMPnoN  from  Service  of  Process. — A  Nonresidbwt  Suitor 
coming  into  this  state  to  attend  the  trial  of  his  case  is  privileged  from 
the  service  of  civil  process  while  coming  to,  attending  upon,  and  ro« 
turning  from  the  court  trying  the  cause. 

Action  by  Fisk  against  Westover.     Plaintiff  appealed  from 
a  judgment  setting  aside  the  service  of  summons. 

Shunk  &  Hughes,  for  the  appellant. 

Horner  &  Stewart,  for  the  respondent. 

"*  Kellam,  J.     This  is  an  appeal  from  an  order  of  the 
circuit  court  setting  aside  the  service  of  a  summons  upon 


Oct.  1893.]  FisK  V.  Westoveb.  781 

defendant.  The  affidavit  upon  which  the  motion  waa  granted 
shows  that  the  defendant  (respondent)  was  a  resident  of  the 
state  of  Illinois,  temporarily  in  Hughes  county,  where  the 
service  was  made,  for  the  purpose,  and  only  for  the  purpose, 
of  attending  the  trial  of  two  certain  cases  then  pending  in 
said  court,  wherein  respondent  was  a  party,  and  testifying 
therein.  That  his  presence  and  attendance  at  said  trials  as 
a  party  were  necessary  and  essential  to  the  safe  and  proper 
conduct  of  the  cases  and  the  protection  of  his  interests  there- 
in, and  that  the  service  was  made  during  the  time  he  was  in 
attendance  upon  court.  The  first  of  said  actions  was  tried 
on  the  twenty-sixth  and  twenty-seventh  days  of  January, 
1891,  a  verdict  being  returned  in  favor  of  respondent  on  the 
latter  day.  That  after  verdict,  and  before  judgment  was 
entered  thereon,  and  before  the  departure  of  any  train  or 
other  conveyance  by  which  respondent  could  start  for  his 
home,  the  summons  referred  to  was  served  upon  him.  The 
second  case  has  not  been  reached  for  trial. 

There  seems  to  be  no  question  about  the  facts,  nor  as  to 
what  the  affidavit  shows  as  to  the  circumstances  under  which 
the  service  was  made,  the  only  question  being  discussed  by 
counsel  being  whether  the  service  of  a  summons  under  such 
circumstances  should  be  allowed  to  stand  and  give  the  court 
jurisdiction  over  the  defendant.  Appellant  quotes  three  sec- 
tions of  the  Compiled  Laws  as  controlling:  ".Sec.  2505.  In 
this  territory  there  is  no  common  law  in  any  case  where  the 
law  is  declared  by  the  codes."  "  Sec.  4808.  No  statute  law 
or  rule  is  continued  in  force  because  it  is  consistent  with  the 
provisions  ***  of  the  code  on  the  same  subject;  but  in  all 
cases  provided  for  by  this  code  all  statutes,  laws,  and  rules 
heretofore  in  force  in  this  territory,  whetlier  consistent  or  not 
with  the  provisions  of  this  code,  unless  expressly  continued 
in  force  by  it,  are  repealed  and  abrogated."  And  "  Sec.  5274. 
A  witness  shall  not  be  liable  to  be  sued  in  a  county  in  which 
he  does  not  reside  by  being  served  with  a  summons  in  such 
county  while  going,  returning,  or  attending  in  obedience  to  a 
subpoena."  If  said  section  5274  was  intended  to  cover  the 
whole  subject  of  exemption  from  the  service  of  civil  process 
during  and  on  account  of  necessary  attendance  upon  court, 
the  correctness  of  appellant's  conclusions  could  hardly  be 
avoided;  but  we  do  not  think  it  was.  It  only  touches  the 
subject  of  immunity  of  witnesses.  While  it  reduced  the  com- 
mon-law privilege  of  a  witness  to  a  statutory  one,  it  left  that 
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of  suitors  unregulated:  Salhlnger  v.  Adler,  2  Pvob.  (N.  Y.) 
704.  It  must  have  been  within  the  knowledge  of  the  legisla- 
ture that  some  privileges  of  the  same  character  had  almost 
from  time  immemorial  been  accorded  by  the  general  law  to 
Buitors,  attorneys,  judges,  and  other  officers  in  actual  and 
necessary  attendance  upon  court;  and  although  the  cases 
have  not  been  in  exact  harmony  as  to  what  circumstances 
would  justify  such  immunity,  the  general  principle  is  well 
established,  and  has  been  declared  and  applied  in  cases 
innumerable.  Respondent  did  not  base  his  motion  on  the 
ground  simply  that  he  was  a  witness,  but  that  he  was  a  non- 
resident suitor,  whose  rights  and  interests  were  then  being 
litigated,  and  were  about  to  be  determined  by  one  of  the 
courts  of  this  state,  and  that  it  was  essential  to  the  due  pro- 
tection of  such  rights  that  he  be  present  at  the  trial.  In  a 
few  instances,  immunity  has  been  denied  to  a  foreign  suitor 
under  such  circumstances.  Prominent  among  such  cases 
are  Buhop  v.  Vose,  27  Conn.  1,  and  the  more  recent  case  of 
Baldwin  v.  Emerson,  16  R.  I.  304;  27  Am.  St.  Rep.  741. 
Concerning  Bishop  v.  Vose,  27  Conn,  1,  the  supreme  court 
of  Indiana,  in  Wilson  v.  Donaldson,  117  Ind.  356,  361,  10 
Am,  St,  Rep.  48,  says:  "  The  only  case  cited  by  the  appel- 
lant's counsel,  which  *'*  directly  opposes  the  opinion  which 
we  accept  as  the  correct  one,  is  that  of  Bishop  v.  Vose,  27 
Oonn,  1,  and-  that  decision  is  not  supported  by  authority, 
nor  are  any  satisfactory  reasons  assigned  for  the  conclu- 
sions of  the  court,"  Subsequently  the  United  States  circuit 
court  for  the  district  of  Connecticut  refused  to  apply  the 
rule  of  Bishop  v.  Vose,  27  Conn.  1,  in  a  case  where  a  foreign 
suitor  thus  served  was  the  defendant.  The  reasoning  of 
the  opinion,  however,  is  as  forceful  in  respect  to  one  party  as 
the  other.  It  says:  "The  inconvenience  to  which  plaintiffs 
are  subjected  by  being  compelled  to  sue  defendants  in  the 
state  of  which  they  are  citizens  is  not  so  great  as  to  justify 
the  allowance  of  obstructions  by  means  of  legal  proceedings 
which  will  preclude  nonresident  suitors  from  giving  free  and 
unrestricted  attention  to  their  cases  when  they  are  on  trial. 
....  The  decision  is  confined  to  a  nonresident  defendant, 
because  the  supreme  court  of  Connecticut  held,  in  Bishop  v. 

Vose,  27  Conn,  1,  that  a  nonresident  plaintiff  was  not  pro- 
tected while  in  attendance  upon  the  trial  of  his  case  in  this 
«tate  from   the  service  of  a  new  writ  by  summons:   Wilson 

Seiving  Machine  Co.  v.  Wilson,  51  Conn,  595.     A  perusal  of 
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the  oases  in  which  the  immunity  of  a  suitor  in  attendance 
upon  court  has  been  declared  discloses  the  fact  that  no  dis- 
tinction has  generally  been  made  between  a  plaintiflf  and  a 
defendant.  The  reasoning  of  the  courts  is  as  applicable  to 
one  as  to  the  other,  and  the  rule  of  privilege  has  been  applied 
indiscriminately:  Ex  parte  Hurst,  1  Wasli.  C.  C.  186;  In  re 
Healey,  53  Vt.  694;  38  Am.  Rep.  713;  Matthews  v.  Tufts,  87 
N.  Y.  568;  First  Nat.  Bank  v.  Ames^  39  Minn.  179;  Henegar 
V.  Spangler,  29  Ga.  217;  Thompson's  case,  122  Mass.  428;  23 
Am.  Rep.  370;  Small  v.  Montgomery,  23  Fed.  Rep.  707;  Mit- 
chell V.  Huron  Circuit  Judge,  53  Mich.  541;  Palmer  v.  Rowan^ 
21  Neb.  452;  59  Am.  Rep.  844;  Christian  v.  Williams,  35  Mo. 
App.  297;  Wilson  v.  Donaldson,  117  Ind.  356;  10  Am.  St.  Rep. 
48;  Andrews  v.  Lemheck,  46  Ohio  St.  38;  15  Am.  St.  Rep.  547; 
Parker  v.  Marco,  136  N.  Y.  585;  32  Am.  St.  Rep.  770.  The 
decision  of  the  court  below  was  in  accord  with  the  greatly 
preponderating  weight  of  authority,  and  it  is  affirmed. 
All  the  judges  concur.       

Pkocess — Exemption  o?  Nonresident  Suitor  from  Sbrvicb  of. — A 
nonresident  suitor  in  attendance  upon  the  trial  of  his  case  in  another  state  is 
there  exempt  from  the  service  of  civil  process  in  another  suit:  Parker  v. 
Marco,  136  N.  Y.  585;  32  Am.  St.  Rep.  770,  and  note;  note  to  Capwellv.  Sipe, 
33  Am.  St.  Rep.  893;  Thornton  v.  American  etc.  Co.,  83  Ga.  288;  20  Am.  St. 
Rep.  320,  Contra,  Baisley  v.  Baisley,  113  Mo.  544;  35  Am.  St.  Rep.  726, 
and  note;  Oapioell  v.  Sipe,  17  R.  I.  475;  33  Am.  St.  Rep.  890;  Cameron  v. 
Roberts,  87  Wis.  291;  41  Am.  St  Rep.  43,  and  note. 


State  v.  Chicago,  Milwaukee  and  St.  Paul 
Eailway  Company. 

[4  SoTJTH  Dakota,  261.] 
Corporations  —  Pleading  Existence.  —  A  complaint  against  a  corpora- 
tion must  aver  the  fact  of  incorporation,  or  show  that  it  is  an  artificial 
being  capable  of  being  sued,  notwithstanding  a  statute  making  it  na* 
necessary  to  prove  its  existence,  unless  the  defendant  avers  in  his  answer 
that  the  plaintiff  is  not  a  corporation. 

Action  by  the  state  against  the  railroad  company  to  re- 
strain a  nuisance.  A  demurrer  to  the  complaint  was  bus* 
tained  and  the  plaintiflf  appealed. 

Robert  Bollard,  attorney  general,  for  the  appellant. 

Winsor  &  Kittredge,  for  the  respondent. 
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•••  Corson,  J.  This  was  an  action  by  the  state-  to  enjoin 
the  defendant  from  continuing  an  alleged  nuisance.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  suflBcient  to  constitute  a  cause  of  action, 
and  the  same  was  sustained  by  the  court.  From  the  order 
sustaining  the  demurrer  the  plaintiff  appeals.  The  defend- 
ant specifies  as  the  particular  ground  of  objection  in  the 
brief  filed  in  this  court  that  there  is  no  allegation  in  the 
complaint  that  the  defendant  is  a  corporation.  The  only 
indication  of  the  character  in  which  the  defendant  is  sued  is 
in  the  title.  The  learned  counsel  for  the  respondent  contend 
that  the  defendant  is  sued  by  a  name  indicating  that  it  is 
not  a  natural  person,  but  a  company  of  some  kind,  and  that 
no  facts  are  stated  to  show  that  it  is  an  artificial  being,  capa- 
ble of  being  sued. 

It  is  true  that  by  section  2908  of  the  Compiled  Laws  it  is 
provided  that,  "  in  all  civil  actions  brought  by  or  against  a 
corporation,  it  shall  not  be  necessary  to  prove  on  the  trial  of 
the  cause  the  existence  of  such  corporation,  unless  the  de- 
fendant shall,  in  the  answer,  expressly  avet  that  the  plaintiff 
or  defendant  is  not  a  corporation."  But  an  allegation  that 
the  defendant  is  a  corporation  **'  is,  we  think,  still  neces- 
sary, and  the  language  of  the  section  presupposes  that  the 
defendant  is  sued  as  a  corporation. 

In  what  manner  can  a  court  be  advised  that  the  defendant 
is  sued  as  a  corporation,  unless  it  is  so  alleged  in  the  com- 
plaint? In  the  recent  case  of  People  v.  Central  Pac.  Ry.  Co., 
83  Cal.  393  (decided  in  1890),  the  supreme  court  of  that 
state,  in  passing  upon  this  question,  says:  "The  defendant  is 
sued  by  a  name  indicating  that  it  is  not  a  natural  person,  but 
a  company  of  some  kind;  but  there  is  no  averment  of  the  fact 
of  incorporation,  or  of  any  fact  to  show  that  it  is  an  artificial 
being,  capable  of  being  sued.  Nor,  if  incorporated,  is  there 
any  averment  to  show  where,  or  under  what  law,  so  that  the 
court  may  determine  where  the  jurisdiction  of  its  person  lies. 
An  averment  of  defendant's  corporate  existence  is  necessary 
in  every  count  of  a  complaint  against  a  corporation:  Loup 
V.  California  Southern  R.  R.  Co.,  63  Cal.  97";  Mechanic8^ 
Banking  Assn.  v.  Spring  Valley  etc.  Co.,  13  How.  Pr.  227. 
Judge  Bliss,  in  his  work  on  Code  Pleading,  section  258,  says: 
"But  a  corporation  is  an  artificial  personality,  not  presumed 
to  exist,  even;  and  the  phrase  may  stand  for  such  personality, 
or  for  a  joint  stock  company,  or  for  a  partnership,  or  for  a 
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private  person,  or  for  nothing  at  all.  The  allegation,  then, 
that  the  plaintiff  is  a  corporation,  even  if  permitted  to  be 
made  in  general  terms,  would  seem  to  be  essential  to  show  its 
right  to  bring  the  suit."  And  in  section  260  he  says:  "In 
regard  to  actions  against  corporations,  the  same  general  rule 
should  prevail."  We  are  of  the  opinion  that  the  rule  laid 
down  by  Judge  Bliss  and  the  supreme  court  of  California  is 
the  safer  and  better  rule,  though  there  are  courts  holding  a 
contrary  rule.  In  the  case  of  Adams  Express  Co.  v.  Harris, 
120  Ind.  73,  16  Am.  St.  Rep.  315,  decided  by  the  supreme 
court  of  Indiana  in  1889,  that  court  says:  "The  name  of  the 
defendant  (Adams  Express  Company)  imports  that  it  is  a 
corporation,  and  it  was  therefore  not  necessary  to  specifically 
aver  that  it  was  a  corporation."  But,  with  great  respect  for 
that  court,  we  cannot  agree  with  its  conclusions.  As  was  said 
*®*  in  the  California  case,  the  name  indicates  "that  it  is  not 
a  natural  person,  but  a  company  of  some  kind,"  but  whether 
a  corporation  or  an  unincorporated  association  does  not  ap- 
pear. We  are  not  aware  of  any  principle  of  law  that  will 
authorize  a  court  to  presume  that  it  is  a  corporation,  any 
more  than  it  would  presume  that  it  was  an  unincorporated 
association.  A  similar  view  as  to  the  necessity  of  alleging  in 
the  complaint  that  the  defendant  is  a  corporation  was  taken 
by  the  supreme  court  of  North  Carolina  in  Stanly  v.  Richmond 
etc.  R.  R.  Co.,  89  N.  C.  331. 

The  learned  attorney  general  further  contends  that  the  de- 
fect, if  it  exists,  cannot  be  reached  by  a  demurrer  to  the  com- 
plaint, on  the  ground  that  it  does  not  state  facts  sufiicient  to 
constitute  a  cause  of  action.  But  we  are  of  the  opinion  that, 
under  the  provisions  of  our  code,  the  objection  can  only  be 
made  under  such  a  demurrer.  It  cannot  be  raised  under  any 
of  the  other  grounds  of  demurrer  specified  in  section  4909  of 
the  Compiled  Laws.  The  attorney  general  cites  in  support 
of  his  contention  Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  N.  Y.  651, 
and  Phoenix  Bank  v.  Donnell,  40  N.  Y.  410.  These  were  both 
cases  in  which  the  alleged  corporation  was  the  plaintiff.  In 
the  latter  case  two  of  the  judges  dissented.  Judge  Bliss,  in 
commenting  on  these  decisions,  in  a  note  to  section  258,  says: 
''  If  evidence  of  incorporation  is  necessary,  it  is  a  part  of  the 
plaintiff's  case.  He  is  only  bound  to  prove  the  facts  consti- 
tuiing  his  cause  of  action;  and,  if  any  such  fact  is  omitted  in 
the  pleading, it  should  be  demurrable  for  that  reason."  While, 
under  section  2908  of  the  Compiled  Laws,  the  party  is  relieved 
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from  proving  the  fact  of  incorporation  unless  it  is  expressly 
averred  that  the  plaintiff  or  defendant  is  not  a  corporation, 
the  rule  as  to  pleading  the  incorporation  is  not  changed,  and 
the  omission  of  this  allegation  renders  the  complaint  subject 
to  demurrer.  We  are  of  the  opinion,  therefore,  that  the  learned 
circuit  court  properly  sustained  the  demurrer  of  the  defend- 
ant, and  the  order  sustaining  the  demurrer  is  therefore  af- 
firmed. 

All  the  judges  concur.       

Pleadino  Corporatx  Extstencb. — In  an  action  a^inst  a  private  cor. 
poration  it  is  necessary  to  allege  its  corporate  character.  The  words  "a 
corporation"  following  the  name  of  the  defendant  in  the  caption  of  the 
complaint  do  not  dispense  with  the  necessity  of  averring  corporate  exist* 
«nce.  The  want  of  this  averment  may  be  urged  under  a  general  demurrer 
to  the  efifect  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action:  Miller  v.  Pine  Min.  Co.,  2  Idaho,  1206;  35  Am.  St.  Rep. 
289.  The  note  to  this  case,  however,  cites  many  authorities  showing  that 
such  aa  averment  should  not  be  exacted. 


Plymouth  County  Bank  v.  Gilman. 

(4  South  Dakota,  265.] 

Aqbnct. — Thb  Declarations  uf  an  Aqent  abe  Inadmissible  to  bind 
his  principal  nnless  they  constitute  an  agreement  he  is  authorized  to 
make,  or  relate  to  and  accompany  an  act  done  in  the  course  of  his 
agency. 

Banks  and  Banking — Negligence  as  to  Collections — Evidence. — Upon 
an  issue  as  to  whether  a  bank  has  been  guilty  of  negligence  ia  failing 
to  collect  certain  notes  left  with  it  for  collection,  the  statement  of  its 
cashier  that  the  failure  to  collect  was  the  "  fault"  and  "neglect"  of  the 
bank  is  not  admissible,  it  being  a  mere  expression  of  opinion.  iSuch 
evidence  is  important,  and  the  court,  on  appeal,  cannot  say  that  it  was 
not  prejudicial  to  plainti£F's  case. 

Apfeal — Errob  in  Admission  of  Evidence — Reversal  of  Judgment.— 
If  a  wrong  ruling  is  not  invited,  and  the  evidence  admitted  or  excluded 
is  material,  the  judgment  will  be  reversed,  unless  the  appellate  tribunal 
can  ascertain  from  the  record,  without  weighing  the  facts  as  adduced 
by  the  evidence,  that  the  wrong  ruling  did  not  prejudice  the  substau* 
tial  rights  of  the  plaintifiEl 

Afpeal — Law  of  the  Case. — A  question  once  decided  on  a  former  appeal, 
though  by  the  territorial  supreme  court,  becomes  the  law  of  the  case, 
and  will  not  be  reversed  upon  a  second  appeal  if  the  facts  are  substan* 
tially  the  same. 

Appeal. — In  Appltino  thb  Law  ov  the  Cask  the  record  on  a  former 
appeal  in  the  same  action  may  be  examined  for  the  purpose  of  asoef 
taining  what  facts  and  questions  were  before  the  court. 
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Action  to  recover  four  hundred  and  twelve  dollars  on  a 
promissory  note.  The  defendant  set  up  a  counterclaim, 
alleging  that  at  the  time  he  executed  the  note  he  gave  the 
plaintiff  notes  amounting  to  eleven  hundred  and  fifty  dollars, 
and  a  mortgage  securing  them  as  collateral,  with  an  agree- 
ment that  the  bank  should  collect  them  and  apply  the  pro- 
ceeds upon  the  note  in  question;  and  that  by  its  negligence 
eaid  notes  and  mortgage  were  not  collected,  and  had  become 
worthless.  In  the  trial  court  there  was  a  judgment  for  de- 
fendant. Upon  the  former  hearing  the  judgment  of  the  lower 
court  was  reversed:  See  Plymouth  County  Bank  v.  Oilman,  3 
S.  Dak.  170;  44  Am.  St.  Rep.  782.  The  opinion  in  this  case 
was  upon  rehearing,  and  the  court  adhered  to  its  former  de- 
cision. 

Palmar  &  Rodge,  for  the  respondent  and  petitioner  for  re- 
hearing. 

Winsor  &  Kittredge,  for  the  bank. 

'®*  Bennett,  P.  J.  This  cause  was  before  us  at  a  former 
term  of  this  court.  An  opinion  was  rendered  upon  the  merits 
reversing  the  judgment  of  the  court  below,  which  is  reported 
in  3  S.  Dak.  170;  44  Am.  St.  Rep.  782.  Afterward,  upon 
petition,  a  rehearing  **''  was  granted.  The  issue  raised  in 
the  original  cause  was  whether  or  not  the  appellant  had  been 
guilty  of  negligence  in  failing  to  collect  certain  notes  left  with 
it  by  the  respondent  for  that  purpose.  During  the  trial  of 
the  case  the  court  below  permitted  a  witness  to  testify  to  cer- 
tain declarations  made  by  the  cashier  of  the  appellant  con- 
cerning the  failure  of  the  bank  to  collect  the  notes,  wherein 
he  said  "  there  was  no  need  of  worrying,  as  it  was  their  fault, 
but  they  would  go  right  on  and  collect  them,"  and  that  it 
was  through  their  neglect  that  the  notes  had  not  been  col- 
lected. This  testimony  was  objected  to  by  the  appellant,  but 
the  objection  was  overruled,  and  it  was  allowed  to  go  to  the 
jury.  Upon  appeal  this  court  held  that  the  cashier's  declara- 
tion that  the  failure  to  collect  was  the  "  fault"  and  "  neglect" 
of  the  bank  was  not  competent  testimony,  and,  it  having  been 
received  by  the  court  below,  the  case  must  be  reversed  and 
B.  new  trial  ordered." 

The  former  opinion  in  this  case  indicates  that  this  testi- 
mony was  objectionable  and  vicious,  because  it  came  from  an 
agent  or  officer  who,  by  reason  of  his  agency  or  official  po- 
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sition,  was  not  competent  to  characterize  the  acts  of  the  prin- 
cipal to  its  detriment.  The  respondent,  in  his  motion  for  a 
rehearing,  combats  the  theory  of  our  former  opinion  upon 
these  grounds:  1.  The  evidence,  if  competent  to  have  been 
given  by  the  principal,  was  competent  to  have  been  given  by 
the  agent  of  the  principal.  2.  If  the  objectionable  evidence 
was  improperly  admitted,  the  case  should  not  be  reversed  if 
there  is  sufficient  evidence  competent  to  sustain  the  verdict. 
3.  The  objectionable  evidence  was  simply  a  conclusion  of 
law,  and  a  motion  to  strike  out  all  prior  answers  of  the  wit- 
ness could  not  have  been  sustained  without  committing  error 
prejudicial  to  the  defendant,  Gilman,  because  much  of  the 
testimony  of  the  witness  was  competent  and  pertinent. 

As  to  the  first  proposition,  the  witness  Gilman,  in  his  an- 
swer to  a  question,  among  other  things,  stated  that  the  bank 
cashier  told  it  was  "  their  fault,"  and  "  through  their  neglect," 
***  that  the  Mason  notes  were  not  collected.  The  opinion 
had  determined  that  this  conversation  was  had  during  the 
pendency  of  the  transaction.  Such  being  the  case,  the  re- 
spondent contends  that  the  declarations  of  the  agent  con- 
cerning the  acts  of  the  principal  which  characterized  the 
manner  in  which  he  performed  the  duties  of  such  collector 
are  competent  and  binding  upon  the  principal.  While  we 
may  agree  with  the  respondent  that  an  admission  made  by 
an  agent  while  acting  within  the  scope  of  his  authority,  and 
within  the  legitimate  province  of  his  delegated  power,  is  by 
universal  rule  of  evidence  admitted  as  against  his  principal, 
yet  this  admission  must  directly  relate  to  the  subject  matter 
in  controversy,  or  be  so  intimately  connected  with  it  as  to 
constitute  a  part  of  the  res  gestas.  The  declarations  of  the 
agent  are  inadmissible  to  bind  the  principal  unless  they  con- 
stitute the  agreement  he  is  authorized  to  make,  or  relate  to 
and  accompany  an  act  done  in  the  course  of  an  agency.  The 
objectionable  statements  ef  the  bank  cashier  were  neither  of 
these.  When  the  bank  took  the  Mason  notes  for  collection 
it  was  no  part  of  their  agreement  that  they  should  neglect  to 
do  so,  or  that  they  should  be  so  dilatory  in  the  matter  that 
the  security  should  become  worthless.  This  was  the  question 
to  be  determined  by  the  action  then  pending.  This  was  the 
issue  then  on  trial.  What  the  bank  did  ?r  failed  to  do  in  re- 
lation to  the  collection  was  competent,  but  the  conclusion  or 
opinion  of  one  of  its  officers  as  to  the  result  of  their  acts  we 
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think  was  inadmissible.     That  is  wliat  we  said  in  our  former 
opinion,  and  we  have  no  reason  to  think  differently  now. 

*'  But,"  saj's  the  respondent,  *'  if  the  objectionable  lan- 
guage cited  in  the  opinion  was  improperly  admitted,  the  case 
should  not  be  reversed  if  tliere  is  suflHcient  competent  evi- 
ilence  to  sustain  the  verdict."  The  theory  upon  which  this 
proposition  is  based  is,  no  doubt,  that  if  it  was  error  to  admit 
it  as  evidence  it  was  not  material  or  prejudicial,  because  the 
competent  evidence,  introduced  without  objection,  would 
amply  sustain  the  verdict.  A  violation  of  the  established 
rules  of  evidence  is  always  ***  error.  It  is  not,  however, 
always  prejudicial;  that  is,  it  is  not  always  available  for  a 
reversal  of  the  judgment.  It  may  not  be  prejudicial  in  '< 
legal  contemplation  for  three  reasons:  1.  Because  it  may  j 
have  been  invited;  2.  It  may  not  be  material;  3.  It  may  » 
not  exert  any  influence  upon  the  ultimate  decision  of  the 
case.  This  statement  outlines  a  rule  which  perhaps  will  go 
unchallenged,  but  its  application  is  a  question  of  great  diffi- 
culty. Some  of  the  courts  indicate  tliat  it  is  proper  for  the 
appellate  court  to  examine  and  weigh  the  evidence,  and,  if  it 
is  found  to  clearly  and  decidedly  preponderate  in  favor  of  the 
successful  party,  to  treat  the  ruling  admitting  or  rejecting  im- 
proper evidence  as  harmless:  See  Hohtein  v.  AdamSy  72  Tex. 
485;  Hooker  v.  Village  of  Brandon,  75  Wis.  8;  Roe  v.  City  of 
Kansas,  100  Mo.  190;  State  v.  Seversnn,  78  Iowa,  653. 

In  the  case  of  Barton  v.  Kane,  17  Wis.  38,  84  Am.  Dec. 
728,  the  court  said:  "No  doubt  merely  irrelevant  evidence — 
that  which  has  no  tendency  to  influence  a  verdict  either  way 
— does  not  vitiate.  It  must  ap{)ear  that  the  party  objecting 
was  or  may  have  been  injuriously  affected."  The  scale  may 
be  turned  against  a  party  by  the  exclusion  of  evidence  seem- 
ingly of  no  great  weight,  yet,  because  of  the  conduct,  de- 
meanor, and  situation  of  a  witness,  become  really  controlling; 
while,  on  the  other  hand,  a  verdict  may  be  inclined  against 
him  by  the  admission  of  incompetent  evidence  apparently 
uninfluential,  but  in  fact  of  great  influence.  Testimony  from 
a  living  witness  causes  a  very  different  influence  from  testi- 
mony reduced  to  writing  and  appearing  from  a  lifeless  page. 
It  is  therefore  impossible  to  formulate  any  general  rule  that 
will  be  satisfactory  and  free  from  exceptions,  but  we  think  it 
safe  to  say  that  the  decided  weight  of  authority  warrants  the 
statement,  when  the  wrong  ruling  is  not  invited,  and  the  evi- 
dence admitted   or  excluded  is  material,  the  error  will  be 
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available  for  the  reversal  of  the  judgment,  unless  the  appel- 
late tribunal  can  ascertain  from  the  record,  without  being 
called  upon  to  weigh  the  facts  as  adduced  ***  by  the  evi- 
dence, that  the  wrong  ruling  did  not  prejudice  the  substan- 
tial rights  of  the  complaining  party.  In  the  case  under 
review  the  evidence  printed  in  the  abstract  shows  that  on 
the  question  of  negligence  there  was  no  apparent  conflict. 
The  court  record  introduced  upon  the  trial  shows  that  the 
note  sued  on  was  dated  January  18,  1875;  that  collateral 
notes  were  given  to  secure  its  payment;  that  the  plaintiff 
procured  a  defective  judgment  upon  these  collateral  notes  in 
October,  1876,  which  judgment  was  allowed  to  stand  in  its 
defective  form  until  May,  1881,  when  a  new  judgment  was 
obtained,  and  the  property  which  was  held  as  collateral  to 
the  note  was  sold  for  only  sixty  dollars.  The  evidence  shows 
the  value  of  the  property  at  the  time  the  note  was  given  to 
have  been  at  least  fourteen  hundred  dollars.  These  facts 
alone  might,  without  introduction  of  the  objectionable  decla- 
rations of  the  bank  cashier,  have  been  sufficient  to  have  war- 
ranted the  jury  in  finding  a  verdict  for  the  defendants  as  they 
did.  Yet,  can  we  say,  when  an  officer  of  the  bank  testifies 
that  the  bank  has  been  negligent  in  the  performance  of  its 
duty,  and  that  it  is  responsible  for  its  acts,  that  the  declara- 
tion did  not  tend  to  arouse  a  prejudice  against  it,  and  pro- 
duce a  verdict  against  it?  We  think  not,  and,  so  believing, 
we  must  adhere  to  our  former  opinion. 

As  to  the  third  proposition  of  the  petitioner  for  a  rehear- 
ing, we  think  he  is  right  and,  at  the  same  time,  wrong.  If 
the  motion  to  strike  out  the  objectionable  evidence  had  en- 
tirely rested  upon  the  motion  as  found  on  pages  18  and  19, 
folio  36,  of  the  abstract,  as  stated  by  the  respondent,  we 
should  be  inclined  to  agree  with  liim;  but  we  find  on  page 
28,  folio  54,  of  the  abstract,  when  the  attention  of  the  court 
below  was  directed  specifically  to  the  objectionable  portion 
of  the  witnesses'  testimony  which  was  desired  to  be  stricken 
out,  the  wording  of  the  motion  was  as  follows:  *'  The  plaintiff 
then  moved  to  strike  out  the  evidence  of  Mr.  Gil  man  in  refer- 
ence to  a  conversation  in  March  or  April,  1875,  with  the 
cashier  of  the  bank  in  regard  to  the  collection  of  the  collat- 
erals," which  motion  was  denied.  This  was  the  conversation 
■**  wherein  the  cashier  had  stated  that  it  was  through  the 
"neglect"  and  "fault"  of  the  bank  the  collateral  notes  were 
not  collected,  and,  by  the  refusal  of  the  court  to  strike  out 
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the  evidence,  we  have  held  it  was  an  error  prejudicial  to  the 
rights  of  the  appellant,  which,  upon  review,  is  right.  We  shall 
therefore  adhere  to  our  former  order  and  opinion  in  this  case. 

Banks  and  Banking — Cashikr — Agbnct— Declarations. — The  cashier 
of  a  bank  is  its  agent:  Simmons  Hardware  Co.  v.  Bank  of  Oreenioood,  41  S. 
C.  177;  44  Am.  St.  Rep.  700;  Siaie  v.  Commercial  Bank,  6  Smedes  &  M. 
218;  45  Am.  Dec.  280.  His  declarations  and  admissions  within  the  scope 
of  his  ordinary  duties,  though  not  expressly  authorized,  are  binding  on  tho 
bank.  If  they  are  out  of  the  scope  of  his  authority  they  do  not  bind  the 
bank:  See  monographic  note  to  Corser  v.  Paul,  77  Am.  Dec.  763,  on  implied 
powers  of  bank  cashiers.  The  declaration  of  an  agent  to  the  effect  that  bis 
principal  had  been  negligent  with  respect  to  a  past  transaction  is  not  admis- 
sible, because  it  is  a  mere  expression  of  his  opinion;  but  the  statements  of  a 
bank  cashier  as  to  the  measures  pursued  by  the  bank  toward  the  collection 
of  notes  left  with  it  are  admissible  against  it:  Plymouth  County  Bank  y. 
Oilman,  3  S.  Dak.  170;  44  Am.  St.  Rep.  782. 

Appeal— EviDENCK — Law  of  the  Case. — Error  without  prejudice  is  no 
ground  for  a  reversal  of  judgment:  Osborne  v.  Francis,  38  W.  Va.  312;  45 
Am.  St.  Rep.  859,  and  note;  and  when  the  court  can  clearly  see  affirma- 
tively that  error  has  worked  no  harm  to  the  party  appealing  it  will  be  dis- 
regarded: See  case  last  cited.  If  the  facts  presented  in  two  appeals  are  the 
same  the  decision  given  on  the  first  appeal  becomes  the  law  of  the  case  in 
all  its  subsequent  stages,  and  will  not  be  reviewed  on  the  second  appeal; 
and  the  records  on  a  former  appeal  in  the  same  action  may  be  looked  into 
for  the  purpose  of  ascertaining  what  facts  and  xjuestions  were  then  before 
the  court:  Plymouth  County  Bank  v.  Oilman,  3  S.  Dak.  170;  44  Am.  St.  Rep. 
782,  and  note. 
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[4  South  Dakota,  305.] 

Marriage  and  Divorce — Alimony. — If  the  answer  in  an  action  for  divorce 
by  an  alleged  wife  denies  the  marriage,  temporary  alimony  and  expense 
money  will  not  be  allowed  until  the  plaintiff  makes  out  a  reasonably 
plain  case  as  to  the  existence  of  the  marriage.  Its  averment  and  denial 
in  the  pleadings  do  not  bind  the  court,  and  if  a  fair  presumption  of  the 
fact  is  raised  by  proofs  presented,  the  court  has  power  to  make  the 
allowance.  It  is  not  necessary  that  it  be  established  so  conclusively  aa 
would  be  required  for  the  ultimate  purpose  of  tlie  action. 

Presumption  of  Dkath  arises  from  the  absence  of  a  person  from  bis 
domicile  without  being  heard  from  for  seven  years. 

Appeal — Marriage  and  Divorce— Amount  of  Alimont. — In  an  actioa 
for  divorce  the  amount  of  temporary  alimony  and  expense  money 
pendente  lite  is  in  the  discretion  of  the  court,  and  will  not  be  reviewed 
unless  that  discretion  has  been  abused. 

Action  for  divorce  by  Delia  Bardin  against  Lyman  D. 
Bardin.  An  order  was  granted  allowing  alimony  pendente 
lite  and  defendant  appealed. 
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James  Brown,  for  the  appellant 

A.  L.  Hoppaugh  and  W.  A.  Porter,  for  the  respondent. 

■*''  Bennett,  P.  J.  This  is  an  appeal  from  an  order  grant- 
ing temporary  alimony  and  expense  money  pendente  lite  in  an 
action  for  a  divorce,  brought  by  respondent  against  appellant. 
The  complaint  in  that  action  alleges  that  the  parties  were 
married  in  the  city  of  Albany,  New  York,  on  the  fourteenth 
day  of  July,  1889,  and  that  they  have  ever  since  been  hus- 
band and  wife.  The  defendant,  in  his  answer,  denies  that  he 
was  at  that  time,  or  at  any  other  time,  legally  married  to  the 
plaintiff.  He  admits  that  a  marriage  ceremony  was  performed 
at  the  time  and  place  as  alleged  in  the  complaint,  but  avers 
at  that  time,  and  ever  ***  since,  the  plaintiff  had  another 
husband  living,  and  that  her  marriage  with  such  former  hus- 
band was  in  force  at  the  time  of  her  alleged  marriage  with 
the  defendant.  To  this  allegation  there  is  no  reply.  The 
issue  presented  upon  the  motion  and  by  the  appeal  relates  to 
the  existence  of  the  marital  relation.  Unless  the  relation 
can  be  shown  to  exist,  the  granting  of  alimony  and  expense 
money  was  wrong,  as  that  is  the  very  foundation  upon  which 
such  an  order  can  rest.  If  it  were  not  so,  "every  man,"  as 
Chancellor  Zabriskie  said  in  Vreeland  v.  Vreeland,  18  N.  J. 
Eq.  43,  '*  might  be  made  to  pay  the  expense  of  any  woman 
who  claimed  him  as  her  husband,  and  sues  for  maintenance, 
and  to  support  her  as  long  as  the  suit  could  be  spun  out." 
But  in  a  motion  of  this  kind  it  may  be  very  pertinently  asked 
to  what  extent  the  relation  must  be  shown  before  temporary 
alimony  and  expense  money  pendente  lite  can  be  granted. 
Must  it  be  conclusive?  Be  beyond  a  doubt  ?  Or  is  it  suf- 
ficient for  the  alleged  wife  to  show  that  at  the  time  the  mar- 
riage ceremony  was  performed  she  was  acting  in  the  bona  fide 
belief  that  she  was  competent  to  enter  into  the  marriage  con- 
tract, and  that  the  facts  and  circumstances  were  such,  at  that 
time,  as  would  prima  facie  show  a  valid  marriage?  In  our 
judgment  the  court  of  appeals  of  New  York  has  laid  down 
the  correct  rule  on  this  subject  in  the  case  of  Brinkley  v. 
Brinkley,  50  N.  Y.  194, 10  Am.  Rep.  460,  and  it  is  thus  stated 
by  Judge  Folger:  "In  application  for  temporary  alimony, 
....  although  there  may  be  in  the  answer  a  general  denial 
of  the  existence  at  any  time  of  the  marital  relation,  the  court 
has  the  power,  from  affidavits  and  other  papers  presented  to 
it,  to  pass  upon  the  question  for  the  purposes  of  the  applica- 
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tion,  and  it  is  not  bound  down  to  the  allegation  of  the  com- 
plaint and  the  denial  of  the  answer,  if  other  papers  or  proofs 
are  submitted  to  it;  and  though  the  denial  of  the  answer,  if 
etaiiding  alone,  would  bring  the  case  within  the  rule  that, 
when  no  marital  relation  is  admitted  or  proven,  there  is  no 
right  to  alimony,  yet,  if  the  matters  contained  in  other  papers, 
or  shown  by  legitimate  proofs  before  the  court,  make  out, 
'**  in  the  judgment  of  the  court,  a  fair  presumption  of  the 
fact  of  marriage,  it  has  the  power  to  grant  alimony  pending 
the  action  and  expense  of  the  action."     This  rule  was  reiter- 
ated in  Collins  v.  Collins,  71  N.  Y.  273,  where  it  was  said: 
"When,  in  answer  to  the  allegation  of  marriage,  facts  are  stated 
showing  that  the  applicant  was  not  competent  to  contract  such 
marriage,  and  did  not  become  a  wife,  such  facts  should  be  de- 
nied, or  explained  to  the  satisfaction  of  the  court";  and  again 
asserted  in  this  opinion  "that  it  was  not  necessary  that  the 
marriage  be  established  as  conclusively  as  it  would  be  required 
for  the  ultimate  purpose  of  the  action,  but  the  plaintiff  must 
make  out  a  reasonably  plain   case  of  the  existence  of  the 
marital  relation,  and  she  would  then  be  furnished  with  the 
means  of  temporary  support  and  of  conducting  the  suit  until 
the  truth  or  falsity  of  the  allegations  could  be  ascertained." 
Taking  the  above  rule  as  applicable  to  the  case  at  bar,  what 
are  the  facts  as  shown  by  the  pleadings  and   the  affidavits 
read  upon  the  hearing  of  the  motion?     Here  the  defendant 
admits  the  fact  of  a  marriage  ceremony  being  performed, 
but  alleges  that  it  was  invalid,  because,  as  he  undertakes  to 
prove,  the  plaintiff,  at  the  time  of  her  marriage  to  him,  had 
a  husband  living.     She  swears  that,  while  she  admits  a  for- 
mer marriage,  she  had  reason  to  believe,  and  did  believe,  tl)at 
her  former  husband  was  dead  at  the  time  she  married  the 
defendant;  that  she  was  married  on  the  seventeenth  day  of 
February,  1877,  to  one  Lewis  Osborn;  that  she  only  lived 
and  cohabited  with  him  as  husband  and  wife  for  the  space 
of  six  months,  when  said  Osborn  absented  himself  from  her, 
and  they  ceased  to  live  and  cohabit  together,  and  he  left,  and 
she  lost  all  trace  of  him  since  1878,  and  had  no  knowledge 
of  him  or  his  whereabouts,  or  that  he  was  living.     Nor  has 
slie  been  able  to  find  any  person  who  has  seen  or  known  of 
his  whereabouts,  or  that  he  was  still  living;  and  that  she  has 
at  various  times  made  diligent  search  and  inquiry  to  find 
the  said  Osborn,  and  has  employed  people  to  make  search  for 
him;  but  all  her  efforts  were  unsuccessful,  and  from  the  cir- 
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cumstances  she  verily  believed  that  said  Osborn  had  '*• 
been  dead  for  years.  Still  the  defendant  produced  affidavits 
showing  quite  conclusively  that  the  said  Osborn  was  still 
alive.  Yet,  does  this  fact  militate  against  the  presumption 
of  the  death  of  Osborn,  or  the  belief  of  the  plaintiff  that  he 
was  dead,  at  the  time  of  entering  into  the  marriage  contract 
with  the  defendant?  The  facts  upon  which  she  predicates 
her  belief  are  not  controverted,  namely,  that  her  former  hus- 
band absented  himself  from  her  in  the  year  1878,  and  left 
the  place  of  their  former  abode;  that  she,  by  reason  of  this 
absence,  lost  all  trace  of  him;  that  she  had  no  knowledge  of 
his  whereabouts,  or  where  he  was  living,  and  that  she  had 
made  personal  diligent  search  for  him,  and  also  employed 
other  persons  to  do  so,  but  was  unable  to  hear  from  him  for 
the  space  of  more  than  ten  years,  and  verily  believed  him  to 
be  dead.  These  uncojitro verted  facts  raise  a  violent  pre- 
sumption of  such  death,  and  one  upon  which  the  plaintiff 
could,  with  some  degree  of  certainty,  act.  Tlie  rule  as  to  the 
presumption  of  death  is  that  it  arises  from  the  absence  of  the 
person  from  his  domicile  without  being  heard  from  for  seven 
years.  For  an  exhaustive  review  of  tlie  authorities  sustaining 
this  presumption,  see  the  opinion  of  Mr.  Justice  Harlan,  in 
Davie  v.  Briggs,  97  U.  S.  628;  and  for  an  elaborate  discus- 
sion of  the  principles  underlying  this  presumption  see  the 
opinion  of  Chief  Justice  Johnson  in  Ridoff  v.  People,  18  N.  Y. 
179.  It  is  unnecessary  to  repeat  them  here.  Here  the  plain- 
tiff swears  that  she  had  reason  to  believe,  and  still  believes, 
that  her  husband  was  then  dead.  To  adju'.lge  this  matter 
upon  ex  parte  affidavits,  and  that  on  the  issue  that  tiie  de- 
fendant will  succeed  in  the  action  for  divorce,  and  witlihold 
from  the  plaintiff  the  means  of  resisting  the  attack,  would,  to 
a  certain  extent,  be  a  prejudgment  adverse  to  her  on  the 
merits  without  lawful  evidence,  the  consequence  of  which 
might,  and  probably  would,  be  that  she  would  be  unable  to 
properly  prosecute  her  suit.  A  good  and  sufficient  action 
might  be  prevented,  as  the  plaintiff  appears  to  be  penniless^ 
and,  unless  the  court  provides  her  with  the  means  of  prose- 
cution, '**  she  will  be  unable  to  proceed  further  witli  her 
suit. 

It  is  further  contended  that  the  allegation  contained  in  the 
answer  tliatthe  marriage  between  Lewis  Osborn  and  plaintiflT 
is  yet  valid  and  existing,  and  is  now  in  force,  and  ll)iit 
plaintiflF  knew  at  the  lime  of  her  uiarriage  to  the  defendant 
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that  the  marriage  between  herself  and  said  Lewis  Osborn  was 
existing  and  in  force,  is  a  well-pleaded  counterclaim,  to  which 
the  plaintiff  was  bound  to  reply;  and  failure  to  do  so  was  an 
admission  of  the  facts  alleged.  Admit  this  to  be  true,  yet 
what  are  the  facts  admitted?  1.  Her  fornier  marriage;  and 
2.  That  her  former  husband  is  alive.  Both  of  these  allega- 
tions are  not  entirely  inconsistent  with  a  valid  marriage  to 
defendant.  In  any  event,  the  marriage  of  plaintiff  to  defend- 
ant does  not  appear  from  defendant's  answer  to  be  void,  but 
voidable. 

Section  2239  of  the  Compiled  Laws  provides  that  a  subse- 
quent marriage  contracted  by  any  person  during  the  life  of  a 
former  husband  or  wife  of  such  person  is  illegal  and  void 
from  the  beginning,  unless  such  former  husband  or  wife  was 
absent,  and  not  known  to  such  person  to  be  living,  for  the 
space  of  five  successive  years  immediately  preceding  such 
subsequent  marriage.  Then  granting  there  whs  such  former 
marriage,  that  plaintiff's  former  husband  is  alive,  and  that 
no  divorce  has  been  granted  her,  still  the  marriage  under  the 
above  statute  may  be  valid.  This  depends  upon  the  knowl- 
edge of  the  plaintiff  of  that  fact.  Her  affidavit  shows  she  had 
no  such  knowledge,  which  the  rule  which  we  have  invoked 
from  New  York  says  may  controvert  the  allegation  in  the 
pleading.  This  affidavit  is  not  overturned  by  other  facts  or 
circumstances  which  wouid  establish  its  falsity  or  untruth- 
fulness, so  far  as  the  bona  fides  of  the  plaintiff  is  concerned. 
Therefore,  in  either  view  of  the  case,  from  the  pleadings  and 
facts  as  shown  by  the  affidavits,  we  are  of  the  opinion  that 
the  court  below  did  not  err  in  granting  the  temporary  ali- 
mony and  counsel  fees  in  the  case. 

The  defendant  further  contends  that,  if  the  statute  and 
facts  in  the  case  warranted  temporary  alimony,  the  allow- 
ance **'  made  by  the  court  was  excessive  and  unnecessary. 
Upon  this  appeal  we  can  only  consider  the  question  whether 
the  plaintiff  has  made  out  a  case  which,  according  to  estab- 
lished principles  of  law,  authorized  the  court  to  make  an 
order  granting  temporary  alimony  and  expense  money  pen- 
dente lite.  If  so,  the  amount  was  in  the  discretion  of  the 
court,  and,  unless  that  discretion  has  been  abused,  it  will  not 
be  reviewed.  In  our  opinion  the  amount  allowed  for  mainte- 
nance or  for  counsel  fees  was  not  excessive*  The  order  of 
the  court  below  is  in  all  things  affirmed. 
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Marriaok  and  Divorce — Alimony. — For  the  purposes  of  an  application 
for  temporary  alimony,  etc.,  the  fact  of  marriage  need  not  be  so  conclusively 
«8tabiiahed  as  is  required  for  obtaining  permanent  alimony.  If  the  plaintiff 
makes  a  reasonably  plain  case  of  the  existence  of  a  marriage,  although  it  is 
denied  by  the  defendant,  she  should  be  furnished  with  the  means  of  tempo* 
rary  support  and  of  conducting  the  suit,  until  the  truth  or  falsity  of  her 
allegations  can  be  ascertained  by  the  proof  formally  taken  in  the  casei 
Brinkley  v.  Brinkley,  50  N.  Y.  184;  10  Am.  Rep.  460.  She  is  also  entitled 
to  temporary  alimony  where  the  husband  files  a  bill  against  her  admitting 
a  marriage,  bat  alleging  it  to  have  been  illegal  and  void,  and  she  denies  tbs 
facts  upon  which  the  supposed  illegality  is  founded:  North  v.  North,  1  Barb. 
Ch.  241;  43  Am.  Dec.  778.  When  the  facta  undisputed  are  such  as  that 
from  them  a  presumption  arises  that  the  parties  were  married,  so  that  the 
a£Srmative  rests  upon  the  defendant  to  repel  that  presumption,  the  court 
has  jurisdiction  and  power  to  grant  temporary  alimony  and  expenses, 
although  marriage  in  fact  is  denied,  and  the  opposing  papers  show  facts 
irreconcilable  with  the  existence  thereof,  or  of  matrimonial  cohabitation: 
Brinkley  v.  Brinkley,  50  N.  Y.  184;  10  Am.  Rep.  460.  While  a  valid  mar- 
riage  is  necessary  to  the  grant  of  permanent  alimony,  temporary  alimony 
will  be  awarded  as  a  matter  of  course  upon  making  out  a  prima  facie  case. 
Upon  tiiis  question  the  court  will  not  go  into  the  merits  of  the  case,  and 
try  the  cause  upon  conflicting  affidavits:  See  monographic  note  to  Methvin 
V.  Methvin,  60  Am.  Dec.  669,  674,  on  alimony.  A  presumption  of  the  death 
of  a  prior  husband  will  be  indulged  to  sustain  a  second  marriage;  and  where 
a  person,  whose  husband  or  wife  has  been  absent  for  five  years,  without 
being  known  to  such  person  to  be  living  during  that  time,  marries,  such 
marriage  is  valid,  though  the  other  husband  or  wife  be  living:  Note  to 
Snealhen  v.  Sneathen,  24  Am.  St.  Rep.  331.  The  judgment  of  the  court  with 
respect  to  the  allowance  or  the  amount  of  alimony  pendente  lite  is  discretion- 
ary, and  will  not  be  disturbed  on  appeal  unless  there  has  been  a  clear  and 
flagrant  abuse  of  discretion:  See  monographic  note  to  Methvin  v.  Methvin, 
60  Am.  Dec.  679. 


Enos  v.  St.  Paul  Fire  &  Marine  Insurance  Co. 

[4  SOUTH  Dakota,  639.] 

Insurance — Waiver. — If  an  insurance  company,  having  knowledge  of  facts 
rendering  its  policy  voidable,  deliberately  claims  and  exercises  a  right 
thereunder,  it  waives  all  right  to  avoid  it  because  of  such  facts. 

Insurance — Forfeiture — Estoppel. — If  an  insurance  company,  by  virtue 
of  a  provision  in  its  policy,  subjects  the  assured  to  an  examination 
under  oath  as  to  the  facts  of  the  fire,  it  cannot  afterward  claim  a  for- 
feiture of  his  rights,  under  the  policy,  on  the  ground  that  no  notice  of 
loss  was  given  or  proof  of  the  same  furnished. 

Insurance — Agency — Evidencb. — It  is  competent  and  admissible,  upon 
the  question  as  to  whether  a  certain  person  was  an  agent  of  an  insur- 
ance company,  for  the  assured  to  show  that,  on  his  examination  under 
oath  as  to  the  facts  of  the  fire,  such  person  appeared,  claiming  to  repre- 
sent the  company,  and  apparently  did  so,  and  that  he  subsequently,  in 
response  to  inquiries  about  the  written  statement  taken  on  such  exam- 
ination, wrote  the  assured  a  letter,  at  the  head  of  which  he  was  adver- 
tised as  "adjuster"  of  the  company. 
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Insurance— Statement  on  Examination  under  Oath  as  Proof  of  Loss 
— Estoppel. — If  an  insurance  company  subjects  the  assured  to  an  ex- 
amination under  oath  as  to  the  facts  of  the  fire,  and  a  person  appears, 
claiming  to  represent  the  company,  and  apparently  does  so,  and  evi* 
dence  upon  the  question  of  his  agency  is  subsequently  before  a  jury,  it 
is  competent,  as  the  first  element  of  an  estoppel  against  the  company, 
to  show  that  it  was  mutually  understood  that  the  statement  made  in 
Buch  examination  should  be  accepted  as  proof  of  loss.  But,  to  make  a 
complete  estoppel,  such  evidence  would  have  to  be  supplemented  by 
other  evidence. 

Iksurance— Examination  under  Oath  as  Proof  of  Loss— Estoppel. — 
If  an  insurance  company,  having  subjected  the  assured  to  an  examina- 
tion under  oath  as  to  the  facts  of  the  fire,  is  informed  that  a  person 
appeared  at  such  examination,  assuming  to  act  as  agent  of  the  com- 
pany, and  represented  that  the  statement  made  on  such  examination 
should  be  accepted  as  proof  of  loss,  and  the  insured  relied  upon  such 
understanding,  and  was  not  notified  by  the  company  to  the  contrary,  but 
is  encouraged  by  it  to  continue  in  such  belief,  the  company  is  estopped 
from  afterward  refusing  to  treat  such  statement  as  proof  of  loss. 

Notice — Aoknoy. — An  agent  is  presumed  to  have  communicated  to  his 
principal  matters  intimately  related  to  the  very  business  he  is  con- 
ducting. 

Insurance — Proofs  of  Loss — Waiver. — An  objection  to  the  sufficiency  of 
proofs  of  loss  on  a  specific  ground  is  a  waiver  of  all  other  grounds. 

Insurance. — Forfeitures  are  not  favored,  and  must,  therefore,  rest  on 
substantial  grounds.  Hence,  if  one  ground  of  defense  against  the  pay- 
ment of  a  loss  is  that  the  insured  fraudulently  set  the  fire  which  caused 
it,  the  refusal  of  the  insured  to  answer  certain  questions  about  a  large 
amount  of  money  of  which  he  claimed  to  have  been  robbed  at  the  time 
of  the  fire,  and  which  property  was  not  covered  by  the  insurance,  does 
not  warrant  a  forfeiture  of  the  rights  of  the  insured  under  the  policy 
for  failure  to  make  proper  proof  of  loss,  especially  where  his  claim  is 
found  not  to  have  been  fraudulently  and  materially  untrue. 

Witnesses— Insurance — Proving  Value  of  Property. — One  having  suf- 
ficient knowledge  of  the  value  of  property  destroyed  by  fire  to  speak 
with  intelligence  on  the  subject  is  competent  to  give  his  opinion  as  to 
its  value. 

Witnesses — Inferences. — After  a  witness  has  stated  facts,  he  cannot  tes- 
tify as  to  his  inferences.  They  are  for  the  jury.  Hence,  it  is  not  error 
to  refuse  to  allow  a  witness  to  state  how  the  talk  and  appearance  of  an 
insured  person,  upon  any  occasion,  affected  others  than  himself. 

Evidence — Silence— Presumption. — The  silence  of  a  party  to  an  action, 
charged  with  a  damaging  fact  brought  out  in  evidence,  is  not  an  admis- 
sion of  its  truthfulness.  It  simply  creates  an  unfavorable  presumption 
against  him. 

Appeal — Witnesses — Nonexperts. — It  is  not  error  to  exclude  the  opinion 
of  a  witness  as  to  whether  a  person  acting  unnaturally  was  feigning  or 
not,  where  no  prior  acquaintance  between  such  person  and  the  witness 
was  shown. 

Witnesses. — Cross-examination  extends  only  to  the  subjects  covered  by 
the  direct  examination.  Hence,  after  a  physician  has  testified,  not  as 
an  expert,  but  simply  as  to  facts  obvious  to  others,  it  is  not  error  to 
disallow  his  cross-examination  as  an  expert. 
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Trial. — ^Thk  Submission  o»  Specific  Questions  to  the  jury  ia  discretion- 
ary with  the  trial  court,  and  its  refusal  is  not  error. 

Action  on  a  policy  of  insurance.  The  plaintiflf  obtained  a 
judgment,  and  the  defendant  appealed  from  an  order  deny- 
ing a  new  trial. 

Kueffner  &  Fountleroy,  and  H.  H.  Keithf  for  the  appellant. 

Palmer  &  Rodge,  for  the  respondents. 

•**  Kellam,  J.  This  is  an  action  to  recover  upon  a  fire 
insurance  policy.  The  complaint,  after  stating  the  usual 
allegations  in  such  an  action,  and  that  the  fire  which  caused 
the  loss  occurred  on  the  fourth  day  of  November,  1888,  further 
alleges  that  at  such  fire  the  plaintiflf  Enos  received  such  in- 
juries as  incapacitated  him  for  the  space  of  sixty  days  there- 
after to  do  or  understand  simple  matters  of  business,  "  like 
giving  notice  of  the  loss  of  his  said  property  to  the  defend- 
ant, or  making  proof  of  his  loss  thereon,"  but  that  he  gave 
defendant  due  notice  of  such  loss,  and,  on  or  about  January 
23,  1889,  furnished  proofs  of  the  same  and  of  his  interest, 
which  proofs  were  accepted  by  defendant,  who  waived  all 
further  or  other  notice  or  proof.  A  copy  of  the  policy  was 
attached  to  the  complaint  as  an  exhibit,  specific  provisions 
and  stipulations  in  which  will  be  noticed  as  we  progress. 

645  "pjjQ  answer  alleged,  as  an  affirmative  defense,  that, 
subsequent  to  the  making  of  the  contract  of  insurance,  which 
in  terms  covered  the  property  of  Enos  &  Baillett  as  partners, 
and  insured  them  against  loss,  said  Baillett  sold  and  trans- 
ferred his  interest,  if  he  had  any,  to  said  Enos,  contrary  to 
the  conditions  of  the  contract,  and  that,  at  the  time  of  the 
loss,  Baillett  had  no  interest  in  the  property  alleged  to  have 
been  destroyed.  Further,  that  the  said  fire  was  willfully  and 
intentionally  set  and  caused  by  plaintiflf  Enos  for  the  pur- 
pose of  recovering  the  insurance  money.  Further,  that  plain- 
tiflfs  failed  and  neglected,  without  reasonable  excuse,  to  furnish 
proper  or  sufficient  account  or  proof  of  said  fire  and  loss,  and 
that  they  have  never  furnished  said  proofs,  or  any  inventory, 
as  provided  in  said  contract;  but  that  certain  pretended 
proofs  and  account  of  the  fire  subsequently  furnished  were 
willfully  false,  untrue,  and  fraudulent,  the  eflFect  of  which 
was,  by  the  terms  of  the  contract  or  policy,  to  avoid  and 
make  it  null.  To  the  answer  the  plaintiflfs  replied,  but,  as 
the  answer  was  neither  to  a  counterclaim  nor  required  by  the 
court,  it  was  voluntary,  and  not  material.    The  trial  resulted 
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in  a  verdict  and  judgment  for  plaintiffs,  and  from  such  judg- 
ment and  the  order  refusing  a  new  trial  defendant  has  brought 
this  appeal. 

Of  the  one  hundred  and  sixty-one  assignments  of  error, 
quite  a  number  are  expressly  abandoned  by  appellant,  and 
as  many  more  are  passed  without  argument.  Without  no- 
ticing each  individually,  we  will  endeavor  to  go  over  the 
ground  covered  by  those  discussed  by  counsel  for  appellant. 
A  few  questions  are  raised  involving  generally  the  constitu- 
ent elements  of  a  cause  of  action  like  this,  such  as  what  a 
plaintiff  is  required  to  prove  to  show  performance  on  his 
part,  or  an  acceptance  by  thexjompany  of  some  thing  other, 
less,  or  different  as  performance,  and  what  kind  of  evidence 
is  competent  for  either  purpose.  There  are  other  questions 
not  so  general,  but  peculiar  to  this  case,  springing  from  the 
admission  or  rejection  of  particular  items  of  testimony. 

While  the  making  of  the  contract  of  insurance,  as  evi- 
denced ***  by  the  policy,  is  not  admitted,  but  is  denied  by 
the  answer,  no  question  is  made  but  that  it  was  an  existing 
and  binding  contract  at  the  time  of  the  loss.  The  fire  oc- 
curred November  4,  1888.  The  policy  required  that  the 
insured  "should  forthwith  give  notice  of  said  loss  to  the 
company,  and,  as  soon  thereafter  as  possible,  render  a  par- 
ticular account  of  such  loss,"  etc.  Appellant  claims  that 
these  conditions  were  not  complied  with,  and  that,  conse- 
quently, plaintiff's  rights  under  the  policy  were  forfeited. 
We  shall  pass,  for  the  present  at  least,  all  the  matters  and 
grounds  actually  or  presumably  within  the  knowledge  of  de- 
fendant, on  account  of  which  it  is  claimed  the  contract  of 
insurance  was  avoided  and  became  nugatory  up  to  January 
23,  1889.  The  matters  thus  passed  include  the  omission  of 
Baillett,  as  well  as  of  Enos,  to  make  proof  of  loss.  We  do  it 
upon  this  ground:  The  policy  provided  that,  if  required  by 
the  company,  the  assured  should  submit  to  an  examina- 
tion, under  oath,  by  any  person  appointed  by  the  company, 
presumably,  though  it  is  not  so  expressly  stated,  as  to  the 
circumstances  of  the  fire,  and  other  matters  affecting  the 
validity  of  the  claim  for  indemnity.  In  defendant's  answer 
it  is  alleged,  and  the  evidence  so  shows,  that  on  "the  23d 
day  of  January,  1889,  the  said  assured,  W.  B,  Enos,  in  ac- 
cordance with  the  terms  of  said  contract  of  insurance,  was 
duly  required  by  said  defendant  to  submit  to  an  examina- 
tion under  oath,  before  a  person  duly  appointed  by  said  de- 
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fendant,"  etc.  Whether  what  had  been  done,  or  left  undone, 
up  to  that  time  was  sufficient  to  annul  the  contract,  and 
destroy  plaintiffs  rights  under  it,  is  not  now  material.  Even 
though  such  facts  would  have  entitled  the  company  to  treat 
the  policy  as  no  longer  binding  upon  them,  they  were  not 
obliged  to  so  treat  it,  and  they  phiinly  did  not.  The  only 
right  they  liad  to  require  the  assured  to  submit  to  an  exami- 
nation rested  directly  upon  the  contract,  and,  by  the  exercise 
of  that  right,  they  elected  to  treat  the  contract  as  still  in 
force.  They  could  not  claim  and  exercise  a  right  by  virtue 
of  the  contract,  and  at  the  same  time  deny  the  existence  of 
the  contract.  When,  after  knowledge  •^'^  of  the  breach  of 
any  of  the  conditions  of  the  policy,  upon  which  it  might  have 
insisted  upon  a  forfeiture,  tlie  company  recognized  its  con- 
tinued validity  by  requiring  the  plaintiff  to  submit  to  ex- 
amination under  it,  it  estopped  itself  from  chiiming  such 
forfeiture:  Titus  v.  Glens  Falls  Ins.  Co.,  81  N.  Y.  410;  Can- 
non V.  Home  Ins.  Co.,  53  Wis.  585;  Gans  v.  St.  Paul  etc.  Ins. 
Co.,  43  Wis.  108;  28  Am.  Rep.  535;  Replogle  v.  American  Ins. 
Co.,  132  Ind.  360;  Pennsylvania  Fire  Ins.  Co.  v.  Kittle,  39  Mich. 
51;  Billings  v.  German  Ins.  Co.,  34  Neb.  502;  Hollis  v.  State 
Ins.  Co.,  65  Iowa,  454. 

We  do  not  mean  to  be  understood  as  holding  that  the  com- 
pany, by  exercising  its  right  to  require  Enos  to  submit  to  an 
examination,  thereby  waived  its  right  to  require  proper 
proofs  of  loss,  but  we  do  hold  that  by  so  doing  it  waived  its 
right  to  hold  the  contract  forfeited  on  account  of  any  fact  or 
facts  known  to  it  when  it  deliberately  exercised  such  right  of 
examination.  We  shall  assume,  then,  that  on  the  said 
twenty-third  day  of  January,  1889,  the  policy  was  in  force 
as  against  any  breach  of  conditions  then  known  to  the  de- 
fendant company,  which  would,  of  course,  include  failure  up 
to  that  time  to  give  proper  notice  and  furnish  adequate  proofs 
of  loss,  either  by  Enos  or  Baillett.  On  that  day  the  defend- 
ant examined  the  plaintiff  Enos  under  oath.  The  examina- 
tion was  reduced  to  writing  and  retained  by  Mr.  Perry, 
assuming  to  act  as  defendant's  agent.  The  plaintiff's  claim 
that  the  defendant  at  that  time,  through  the  adjuster  and 
agent,  Perry,  accepted  this  statement  as  proof  of  loss,  and 
that  the  subsequent  conduct  of  the  company  was  such  as  to 
reasonably  lead  the  plaintiff  to  understand  that  it  was  being 
so  treated  by  them.  The  defendant  contests  the  first  propo- 
sition of  this  claim  on  the  ground  that  it  was  not  shown  that 
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Perry  had  authority  to  bind  the  company  by  such  accept- 
ance, and,  further,  that  the  evidence  does  not  show  that  he 
undertook  to  do  so.  That  upon  the  occasioa  of,  and  in  the 
taking  of,  Enos'  statement  on  the  twenty-third  day  of  Janu- 
ary, 1889,  Perry  was  representing  ****  aud  acting  for  the 
defendant  company  cannot  be  seriously  questioned.  The 
answer  alleges  that  the  examination  of  that  date  was  one  re- 
quired by  the  company,  and  was  taken  before  a  person  ap- 
pointed by  them.  There  is  no  claim  that  there  was  more 
than  one  examination  at  that  time.  It  was  conducted  by 
Mr.  Perry,  who  was  evidently  in  possession  of  all  the  papers 
and  information  necessary  to  prepare  him  for  such  examina- 
tion. Subsequently  Perry  wrote  Enos,  on  one  of  the  com- 
pany's letter  heads,  containing  the  names  of  the  general 
officers  of  the  company  and  "A.  W.  Perry,  Adjuster";  the 
subject  of  the  letter  being  this  same  statement.  This  letter 
is  addressed  to  Enos,  and  acknowledges  the  receipt  of  one 
from  him,  which,  he  writes,  "  is  referred  to  me  for  reply." 
Enos  testifies  that,  "  to  the  best  of  his  recollection,"  his 
letter,  to  which  Perry's  purports  to  be  a  reply,  was  addressed 
to  the  company.  If,  as  against  all  this  evidence,  which  we 
think  was  competent.  Perry  was  not  in  fact  the  agent  of 
the  company,  but  was  perpetrating  a  fraud  on  both  the  plain- 
tiff and  defendant,  the  company  was  in  a  position  to  show 
it,  and  should  have  done  so.  We  think,  further,  that  the 
evidence  sufficiently  shows  that  Perry  represented  the  com- 
pany in  the  capacity  of  an  adjuster;  at  all  events,  it  tends 
to  prove  it.  Conclusive  evidence  of  his  relations  to  the 
company,  and  his  exact  authority  as  agent,  was  peculiarly 
within  the  knowledge  and  under  the  control  of  the  defend- 
ant. It  could  easily  have  disproved  his  assumed  author- 
ity, if  he  did  not  have  it.  As  we  said  in  Gates  v.  Chicago 
etc.  Ry.  Co.,  4  S.  Dak.  433:  "  It  is  a  maxim  of  the  law  that 
all  evidence  is  to  be  weighed  according  to  the  proof  which 
it  was  in  the  power  of  one  side  to  have  produced,  and  in 
the  power  of  the  other  to  have  contradicted."  There  are 
cases  holding,  some  directly  and  others  in  effect,  that  the 
adjuster  of  an  insurance  company  has  an  apparent  authority 
to  waive  proofs  of  loss — that  he  has,  as  to  that  department 
of  the  business,  the  power  of  a  general  agent.  In  ^tna  Ins. 
Co.  V.  Shryer,  85  Ind.  362,  the  court  says:  "There  is  much 
diversity  of  opinion  as  to  whether  an  adjuster  ***  has  au- 
thority to  waive  prelimin:iry  proofs.  It  would  seem  that  the 
AH.  ST.  Rep..  Vol.  XLvi.— 51 
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better  reason  is  with  the  cases  which  hold  that  be  has;  for 
a  company  that  sends  an  agent  to  ascertain  the  nature,  cause, 
and  extent  of  the  loss,  and  employs  him  in  that  particular 
line  of  duty,  may  well  be  deemed  to  have  invested  him  v/ith 
a  general  authority  in  all  such  matters."  In  Little  v.  Phoenix 
Ins.  Co.,  123  Mass.  380,  25  Am.  Rep.  96,  it  was  said,  in  speak- 
ing of  agents  authorized  to  adjust  a  loss,  *'aB  a  necessary  in- 
cident they  have  power  to  dispense  with  those  stipulations 
for  the  benefit  of  the  company  which  had  reference  to  the 
mode  of  ascertaining  the  liability  and  limiting  the  right  of 
action."  In  Phoenix  Ina.  Co.  v.  Pickel,  3  Ind.  App.  332,  the 
company's  adjuster  informed  the  insured  soon  after  the  fire 
that  he  would  not  be  required  to  give  notice  or  furnish  proof 
of  loss:  The  court  said:  "This  was  sufficient  to  excuse  the 
giving  of  the  notice  sooner,  or  even  at  all."  See,  also.  Brink 
V.  Merchants'  etc.  Ins.  Co.,  49  Vt.  442,  where  it  was  held  that 
the  declarations  of  the  adjusting  agent  in  the  course  of  the 
discharge  of  his  duty  were  properly  shown  in  evidence.  In 
other  cases,  such  as  Hollis  v.  State  Ins.  Co.,  65  Iowa,  454, 
this  doctrine  of  presumed  authority  as  matter  of  law  is  not 
accepted,  but  it  is  held  that  his  authority  must  be  proved- 
the  jury  then  determining  whether  the  acts  claimed  to  con- 
stitute a  waiver  were  within  such  authority. 

But,  passing  as  questionable  the  authority  of  Perry,  as 
adjuster,  to  bind  the  company  by  his  acceptance  of  informal 
or  defective  proof  of  loss,  he  was  still  the  agent  of  the  com- 
pany, and  for  it  was  investigating  the  circumstances  of  the 
fire,  presumably  for  the  purposes  of  enabling  the  company 
to  determine  whether  or  not  it  would  pay  the  loss,  and  if, 
while  so  acting,  he  undertook  for  the  company,  or  deliber- 
ately caused  the  plaintiff  Enos  to  understand,  that  the  state- 
ment made  on  such  examination  would  be  considered  and 
treated  as  proof  of  loss,  and  the  company,  with  knowledge 
of  the  fact  and  that  Enos  was  relying  on  it,  did  not  promptly 
repudiate  the  undertaking  as  unauthorized,  and  thus  dis- 
abuse Enos,  they  could  not  afterward  •***  take  advantage  of 
his  omission  to  furnish  other  proofs,  so  long  as  such  omission 
was  occasioned  by  the  representations  of  the  agent.  Perry, 
and  the  nonrepudiation  by  the  company.  While  Perry,  as 
the  adjusting  agent  of  the  company,  might  not  have  been 
authorized  to  accept  the  statement  in  place  of  the  proof  con- 
templated by  the  policy,  the  company  itself  might  do  so,  or 
it  might  by  its  conduct  estop  itself  from  claiming  that  it  had 


Jan.  1894.]     Enos  v,  St.  Paul  F.  &  M.  Ins.  Co.  803 

done  so.  With  these  propositions  in  mind  we  will  examine 
the  evidence  upon  tliis  question  of  fact,  both  as  to  its  compe- 
tency and  sufl&eiency. 

There  is  evidence  tending  to  show  that  when  Perry  called 
upon  Enos,  January  23,  1889,  for  the  purpose  of  concluding 
the  examination  under  oath,  he  having  previously  been  there 
and  commenced  it,  Enos  was  unwilling  to  sign  the  statement 
until  he  had  time  to  examine  it;  that  Mr.  Perry  objected, 
saying  that  "he  had  been  there  two  or  three  times  to  take 
the  proof  of  loss,  and  that  if  he  did  n't  sign  the  paper  that 
day,  he  should  not  accept  it  as  that,"  and  that  Enos  then 
signed  it.  This  evidence,  although  excepted  to  by  defend- 
ant, was  competent.  Perry  was  there  acting,  not  automatic- 
ally, but  as  the  intelligent  and  trusted  agent  of  the  company. 
What  he  said  might  not  have  been  binding  on  the  company 
because  he  said  it,  but  it  might  have  become  binding  on 
them  because  they  did  not  unsay  it  when  fair  dealing  re- 
quired them  to  do  so.  All  the  evidence  upon  the  question 
of  whether  Enos  might  and  did  reasonably  understand  from 
what  Perry  said,  that  the  statement  should  take  the  place  of 
other  proof  of  loss,  was  left  to  the  jury.  If  found  in  the 
afiBrmative,  the  first  necessary  element  of  estoppel  against 
the  company  would  be  established — valueless,  of  course,  aa 
an  estoppel,  unless  complemented  with  the  other  necessary 
constitutents.  Perry,  as  the  agent  of  the  company,  then  took 
the  statement  away  with  him,  leaving  Enos,  as  the  verdict  of 
the  jury  necessarily  implies,  under  the  belief  that  the  state- 
ment was  to  be  accepted  as  proof  of  loss.  In  the  July  follow- 
ing Enos,  hearing  nothing  further,  wrote  a  letter,  directing  it, 
as  he  testifies  •**  according  to  his  best  recollection  and  belief, 
to  the  St.  Paul  Fire  &  Marine  Insurance  Company,  saying  that 
he  understood  from  their  adjuster  that  the  statement  made 
to  him  on  the  occasion  of  his  examination  was  all  that  was 
required,  but  asking  if  additional  proofs  were  wanted,  that 
blanks  be  sent  him.  To  this  letter  he  testified  he  received 
the  following  reply: 

"  C.  B.  Gilbert,  Secretary.      W.  S.  Timberlake,  Treasurer. 

"C.  H.  BiQELOW,  President. 

"St.  Paul  Fire  &  Marine  Insurance  Company. 

«  Cash  Capital  $500,000.  Cash  Assets  $1,684,654.70, 

*'A.  W.  Perry,  Adjuster. 

"  St.  Paul,  Minn.,  July  24,  1889. 
"Mr.  W.  B.  Enos,  Garry,  D.  T. 

"  Deab  Sib:  Your  favor  of  the  22nd  inst.  is  referred  to  mo 
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for  reply.  The  courts  differ  as  to  the  effect  of  such  a  state- 
ment as  you  made  being  proper  proofs  of  loss.  The  company 
does  not  think  it  complete  until  the  questions  you  decline  to 
answer  are  answered  fully.  No  blanks  are  furnished  assured 
to  make  proofs.  Do  you  think  it  wise  to  press  your  claim 
further?  Yours  truly, 

"A.  W.  Perry,  Adjuster." 

To  the  introduction  of  this  letter  defendant  objected,  be- 
cause it  was  not  shown  that  Perry  had  authoiity  to  write  it, 
and  that,  consequently,  it  did  not  bind  the  company.  The 
objection  is  not  good.  It  was  a  reply  to  a  letter  written  to 
the  company.  It  purported  to  come  from  their  general  office. 
It  was  written  by  one  advertised  on  their  letter  heads  as  the 
general  adjuster  of  the  company.  He  says  the  letter  from 
Enos  was  referred  to  him  for  reply.  If  it  had  been  written 
to  him  personally,  or  even  officially,  it  would  not  have  been 
referred  to  him.  It  evidently  was  written  to  the  company. 
Any  man  receiving  such  a  letter  under  such  circumstances, 
signed  by  the  regular  and  advertised  adjuster  of  the  com- 
pany, would  understand  and  accept  and  act  upon  it  as  au- 
thoritative, and  Enos  was  justified  in  doing  so.  In  his  letter 
to  the  company  Enos  reminded  them  of  his  understanding^ 
received  from  Perry,  that  the  statement  would  be  received  as 
proof  of  loss.  The  answer,  though  written  by  Perry,  from 
whom  Enos  claimed  to  have  gotten  such  understanding,  does 
not  disclaim  his  responsibility  for  Enos'  so  believing,  but 
says:  ***  "The  company  does  not  think  it  complete  until 
the  questions  you  declined  to  answer  are  answered  fully.'* 
The  statement  on  examination  was  made  January  23,  1889. 
Whatever  representations  Perry  made  as  to  the  acceptance 
of  the  statement  in  place  of  other  proofs  were  made  after  the 
statement  was  completed,  except  the  signing  by  Enos.  He 
knew  then,  as  well  as  in  July  following,  that  Enos  had  de- 
clined to  answer  certain  questions,  the  same  questions  to 
which  he  refers  in  his  July  letter.  The  refusal  to  answer 
could  not  be  subsequently  used  to  qualify  the  effect  of  his 
representations  to  Enos,  for  the  representations  were  made 
after,  and  with  fresh  knowledge  of,  the  refusal.  Suppose 
Perry  had  then  and  there  given  Enos  a  writing  saying  that 
the  statement  so  made  and  signed  would  be  accepted  and 
treated  by  the  company  as  proof  of  loss;  the  case  would  be 
no  stronger  for  the  plaintiff  than  the  verdict  of  the  jury  has 
left  it.     They  have  found  in  their  verdict  that  such  represen- 
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tation  was  made.  Its  effect  to  bind  the  company  in  either 
case,  whether  verbal  or  in  writing,  would  depend:  1.  Upon  his 
authority;  or  2.  If  unauthorized,  upon  whether  the  company, 
by  its  subsequent  affirmative  or  negative  acts,  was  estopped 
from  avoiding  the  effect  of  the  representations,  and  this  will 
be  further  considered  presently.  The  letter  itself  is  entirely 
consistent  with  Enos*  theory  that  when  the  statement  was 
fligned  by  him  it  was  mutually  understood  that  it  should 
take  the  place  of  other  proof;  that  Perry  knew  that  it  was  so 
understood,  and  that  the  statement  was  to  be  so  treated.  This 
was  an  important  fact,  aflfecting  the  rights  and  interests  of 
both  the  plaintiffs  and  the  company.  It  was  intimately 
related  to  the  very  business  the  agent  was  conducting.  It 
was  of  such  a  nature  that  it  was  the  duty  of  the  agent  to 
communicate  to  his  principal,  and  in  such  case  it  will  be  pre- 
sumed that  he  did  so:  Mechem  on  Agency,  sec.  723;  Distilled 
Spirits,  11  Wall.  367. 

If  he  did  so  inform  the  company,  or  if  in  law  it  will  be  pre- 
sumed that  he  did,  then  the  company  from  soon  after  the 
twenty-third  day  of  January  retained  the  statement,  without 
objection,  knowing  **'  that  it  was  understood  by  Enos  to  be 
proof  of  his  loss,  and  that,  too,  notwithstanding  the  fact  that 
he  had  refused  to  answer  certain  questions  propounded  to 
him  by  the  agent.  If  the  company  was  chargeable  with  this 
knowledge,  and  for  six  months  and  until  July  24th  re- 
tained the  statement  as  proof  of  loss  without  objection  on 
any  ground,  had  they  then  not  waived  every  objection  or 
defect  which,  if  objected  to,  Enos  might  have  remedied? 
Section  4178  of  the  Compiled  Laws  says:  "All  defects  in 
.....  preliminary  proof  ....  which  the  insured  miglit  rem- 
•edy,  and  which  the  insurer  omits  to  specify  to  him  without 
unnecessary  delay,  as  grounds  of  objection,  are  waived." 
But  it  may  be  that  the  knowledge  of  Perry,  the  adjuster, 
ought  not  to  be  imputed  to  the  company.  If  so,  then  the 
company  had  done  nothing  or  failed  to  do  any  thing  since 
the  23d  of  January  waiving  its  rights  to  proofs  as  contem- 
plated by  the  policy,  or  excusing  plaintifi'from  making  such 
proofs.  Upon  the  receipt  of  Enos'  letter  of  July  22d,  they 
were,  if  never  before,  fully  advised  that  Enos,  pursuant  to  an 
understanding  claimed  by  him  to  have  been  had  with  the 
adjuster.  Perry,  had  been  and  was  relying  upon  the  state- 
ment made  upon  the  examination  being  treated  as  proof  of 
loss.     No  objection  was  made,  either  as  to  the  arrangement 
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itself  or  Perry'a  authority  to  make  it,  or  that  the  statement 
of  proof  was  too  late.  The  only  objection  made  was  that  the 
statement  contained  unanswered  questions.  Read  in  con- 
nection with  the  circumstances  in  evidence  the  plain  infer* 
ence  from  the  letter  was  that  the  company  declined  to  accept 
the  statement  as  satisfactory  proof  of  loss,  because  it  did  not 
contain  information  which  they  regarded  as  material.  In 
other  words,  the  objection  was  not  to  the  form  of  the  proof,, 
but  that  it  was  defective  in  a  particular  respect.  Thus,  put- 
ting the  objection  on  the  specific  ground  was  a  waiver  of  all 
others.  This  is  a  rule  of  our  code  (sec.  4178),  and  is  the  doc- 
trine of  the  courts  generally:  2  Wood  on  Insurance,  sec.  452; 
May  on  Insurance,  sec.  468. 

It  becomes  important,  then,  to  notice  the  questions  which 
***  Enos  declined  to  answer,  with  a  view  of  determining 
whether  the  matter  sought  to  be  elicited  was  such  as  the  with- 
holding of  which  would  alone  entitle  the  company  to  hold  the 
proof  BO  materially  defective  that  plaintiff's  rights  under 
the  policy  would  be  forfeited.  The  property  insured  was  a 
stock  of  hardware  and  store  furniture  and  fixtures.  Thero 
was  no  question  but  that  the  loss  exceeded  the  insurance. 
One  ground  of  defense  was  that  the  fire  was  fraudulently  set 
by  plaintiff  Enos.  There  was  no  question  but  that  the  com- 
pany had  the  right  by  the  terms  of  the  policy  to  require  the 
plaintiffs  to  submit  to  an  examination.  Under  the  circum- 
stances of  this  case,  the  company  was  entitled  to  use  great 
freedom  in  searching  the  plaintiffs,  the  premises  destroyed, 
and  all  the  circumstances  and  incidents  of  the  fire  which 
would  throw  light  upon  its  cause  and  the  extent  of  the  loss, 
and  we  are  not  surprised  that  their  agent,  Perry,  should  have 
asked  the  very  questions  he  did  ask.  The  plaintiff  claimed 
that  on  Sunday  evening,  when  the  fire  occurred,  he  was 
called  from  the  church  where  he  was  attending  service  to 
the  store  for  the  purpose,  as  he  says  it  was  presented  to  him, 
of  waiting  on  a  customer;  that,  upon  opening  the  store  door, 
a  blanket  was  thrown  over  his  head,  he  was  seized,  stricken 
down,  and  tied  with  ropes  by  two  men  unknown  to  him,  and 
robbed  of  a  large  sum  of  money  which  he  then  had  on  hia 
person.  These  alleged  facts  come  from  the  statements  of 
Enos  under  his  examination,  concluded  on  the  twenty-third 
day  of  January,  1889,  which  have  already  frequently  been 
referred  to.  Enos  was  not  examined  as  a  witness  on  the 
trial  as  to  these  facts.     Upon  this  examination,  as  appears 
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from  the  statements,  Enos  says  he  received  this  money  from 
one  C.  W.  Cunningham  on  the  train  the  day  before  the  fire; 
that  he  went  to  the  train  and  met  Cunningham,  who  handed 
him  the  money;  that  it  consisted  of  seven  five  hundred  dol- 
lar bills  and  three  one  hundred  dollar  bills;  that  on  the 
evening  of  the  fire  they  were  in  an  envelope  in  a  red  leather 
bill-book  in  his  inside  vest  pocket;  that  he  had  previously 
met  Cunningham  three  times  in  Minneapolis;  that  he  was 
in  the  employ  of  the  •**  person  who  sent  the  money,  which 
Enos  had  previously  deposited  with  him  for  investment;  that 
he  had  been  making  such  deposits  with  this  same  person  at 
different  times  since  1880;  that  the  depositary  resided  in 
Chicago;  and  that  he  met  Cuimingham  at  the  train  in  pur- 
suance of  a  letter  from  the  depositary  received  three  days 
previously.  These  facts  appear  in  that  part  of  his  examina- 
tion which  was  taken  a  short  time  prior  to  January  23d,  but 
resumed  and  concluded  on  that  day.  At  the  conclusion  of 
the  examination  of  the  23d  occur  these  questions  and  an- 
swers: 

"Q.  From  whom  did  you  receive  the  three  thousand  eight 
hundred  dollars  you  say  was  taken  from  you  on  the  night 
of  the  fire?  A.  I  decline  to  answer  the  question.  I  can't 
answer  the  question  until  I  get  permission.  Q.  Where  does 
the  party  you  received  the  money  from  reside;  his  street 
and  number?  A.  I  can't  answer.  I  don't  know.  I  do  not 
know  his  street  and  number.  Q.  Wliat  is  his  postoffice  ad- 
dress? A.  Chicago.  Q.  Have  you  not  informed  the  adjusters, 
and  also  other  parties,  that  he  resided  in  Duluth?  A.  No;  I 
think  not.  Not  that  I  remember  of  now.  Deponent  further 
states  that  he  bought  drafts  from  parties  on  New  York  and 
Chicago,  and  remitted  them  to  this  third  party  for  invest- 
ment." 

These  are  the  refusals  to  answer  upon  which  the  defendant 
company  bases  its  right  to  hold  the  policy  forfeited.  The 
money  so  claimed  to  have  been  taken  and  lost  was  not  prop- 
erty covered  by  the  insurance,  and  the  only  interest  the  de- 
fendant company  could  have  in  Enos'  answer,  as  to  the  name 
of  the  party  from  whom  it  came,  was  the  advantage  it  would 
give  them  in  following  it  up  by  further  investigation,  with  a 
view  of  satisfying  themselves  whether  he  was  telling  the  truth 
or  not.  He  stated  that  the  party  lived  in  Chicago;  that  he 
did  not  know  his  street  or  number;  but  he  did  state  that  the 
money  was  sent  by  him  at  different  times  to  this  third  party 
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by  drafts  which  he  himself  bought  on  New  York  and  Chicago. 
No  effort  was  made  to  probe  the  matter  further,  and  yet  here 
was  a  clue,  as  it  would  seem  to  us,  worth  more  than  the  name 
of  the  Chicago  party  without  street  or  number.  He  was  not 
**•  asked  where  or  when  he  bought  the  drafts  by  which  this 
money  was  claimed  to  have  been  remitted,  and  we  cannot 
presume  that  he  would  have  declined  to  disclose  this  infor- 
mation if  asked.  To  hold  with  appellant  on  this  point  we 
must  be  prepared  to  say  that  there  could  have  been  no  facts 
or  circumstances  which  would  have  excused  Enos  from  dis- 
closing the  name  of  the  party  from  whom  he  received  this 
money.  Conceding  that  the  subject  of  the  inquiry  was  one 
concerning  which  he  was  bound  to  answer  to  a  reasonable 
length,  the  case  would  have  been  much  stronger  if  the  com- 
pany, through  its  agent,  had  made  any  attempt  to  use  the 
information  which  he  did  give,  and  had  been  frustrated  with 
evasive  answers  or  refusal  to  answer.  In  respect  to  this  point, 
the  company  bases  its  right  to  have  the  policy  held  forfeited 
upon  the  refusal  to  answer  this  one  question.  We  think  the 
ground  is  not  suflScient.  Forfeitures  should  always  rest  upon 
very  substantial  grounds.  The}'  are  not  favored  either  by 
our  code  or  at  common  law:  Comp.  Laws,  sec.  3435;  May  on 
Insurance,  sec.  367;  Appleton  Ins.  Co.  v.  British  American  etc.- 
Co.,  46  Wis.  32;  Insurance  Co.  v.  Norton,  96  U.  S.  242;  Olm- 
8tead  V.  Farmers^  etc.  Ins.  Co.,  50  Mich.  200. 

The  question  of  fact,  whether  there  had  been  any  transfer 
by  Baillett  of  his  interest  in  the  insured  property  to  Enos, 
was  submitted  to  the  jury  on  the  evidence,  with  an  instruc- 
tion that  states  the  law  as  appellant  claims  it  to  be,  and  their 
verdict  is  accepted  as  conclusive. 

We  have  thus  endeavored  to  consider  and  discuss  the  gen- 
eral questions  which  go  to  the  company's  liability  on  the 
contract,  as  affected  and  controlled  by  the  facts  which  the  evi- 
dence tended  to  prove,  and  which,  from  the  verdict,  the  jury 
mus-t  have  found  were  proved.  What  we  have  already  said 
upon  these  general  questions  will  indicate  our  judgment  upon 
many  of  the  specific  errors  assigned,  including  the  most  of 
those  predicated  upon  the  instructions  to  the  jury,  and  render 
particularization  unnecessary.  Of  the  remaining  assignments 
based  ***'  upon  the  admission  or  exclusion  of  evidence,  we 
shall  expressly  notice  only  those  wliich  seem  to  be  seriously 
pressed  in  argument,  though  we  have  endeavored  to  consider 
each  one  in  our  examination  of  the  case. 
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On  the  trial  it  was  sought  to  prove  the  value  of  the  prop- 
erty destroyed  by  J.  H.  Baillett,  one  of  the  plaintiffs.  It  is 
insisted  by  appellant  that  he  did  not  show  himself  qualified 
to  give  an  opinion  as  to  its  value.  Up  to  the  point  where 
the  question  of  his  qualification  was  raised  he  had  testified 
that  he  had  been  for  over  a  year  a  partner  with  Enos  and 
half  owner  of  the  stock;  that  he  attended  the  store  and  did 
the  clerking;  that  he  was  not  very  familiar  with  the  values 
of  that  class  of  property  at  that  time,  except  as  he  knew  by 
the  marks;  that  he  knew  the  cost  mark  and  the  selling 
price;  and  that  he  generally  examined  the  bills  of  goods 
bought,  and  knew  what  they  cost.  While  this  evidence  may 
not  show  a  very  liigh  degree  of  qualification,  it  was  not  error 
to  allow  the  witness  to  state  his  opinion  as  to  their  value. 
It  is  not  required  that  an  expert  witness  stand  at  the  head 
of  his  class  to  make  his  evidence  admissible.  His  prelimi' 
nary  examination  must  show  such  knowledge  of  the  subject 
as  will  enable  him  to  speak  with  intelligence.  The  jury  will 
determine  the  value  of  his  opinion  from  the  knowledge  which 
he  shows  himself  to  possess:  1  Rice  on  Evidence,  334;  Bedell 
V.  Long  Island  etc.  R.  R.  Co.,  44  N.  Y.  367;  4  Am.  Rep.  688; 
Continental  Ins.  Co.  v.  Norton,  28  Mich.  173. 

Referring  to  the  conduct  and  appearance  of  Enos  shortly 
before  the  fire,  Mr.  Bland,  into  whose  shop  Enos  went  after 
he  came  from  the  churcli,  was  asked,  after  having  testified 
to  Enos'  actions  and  appearance,  "  whether  or  not  his  talk 
and  manner  was  such  as  to  attract  your  attention  and  cause 
you  all  to  comment  upon  it  after  he  went  out."  The  exclu- 
sion of  this  question  was  not  error.  The  witness  had  already 
stated  how  he  deported  himself  on  the  occasion,  and  that  his 
manner  was  unusual.  The  witness  could  not  know  as  a  fact 
how  it  affected  ®*®  others,  nor  that  it  caused  them  to  make 
comments.  He  could  only  infer  the  cause  of  the  comments, 
if  any  were  made,  from  what  he  saw  and  heard.  Having 
fully  stated  the  facts,  the  inferences  were  for  the  jury. 

Referring  to  the  fact,  as  it  appeared  in  evidence,  that,  when 
Enos  was  discovered  in  the  burning  store,  he  was  apparently 
tied  with  ropes,  the  same  witness.  Bland,  was  asked:  "Sup- 
pose Mr.  Enos  had  been  physically  able,  was  there  any  thing 
in  the  way  those  ropes  were  tied  and  fixed  to  prevent  him 
from  getting  up  and  walking  off,  if  he  wanted  to? "  The 
witness  could  not  answer  this  question  unless  he  knew  how 
the  ropes  were  tied,  and  if  he  knew  he  could  tell  the  jury, 
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and  then  they  would  exercise  their  own  judgment  as  to  the 
effect  of  such  tying.  The  rule  is  general  that  facts  come 
from  the  witnesses  and  the  inferences  from  the  jury. 

Error  is  also  charged  by  different  assignments  upon  the 
refusal  of  the  court  to  allow  defendant  to  show  by  Mr.  Mani- 
cum,  one  of  its  witnesses,  that  upon  a  former  trial  of  this 
case  he  had  given  the  same  testimony  as  he  had  already 
given  upon  this  as  to  a  conversation  with  Enos;  that  Enos 
was  present  and  heard  it,  and  did  not  go  upon  the  witness- 
stand  and  contradict  it.  We  do  not  understand  the  rule  of 
law  quite  as  appellant  states  it,  that  "  whenever  a  person  is 
charged  with  any  fact  which  will  militate  against  his  case, 
and  he  does  not  deny  it,  his  silence  is  an  admission."  Silence, 
under  such  circumstances,  undoubtedly  does  and  should  raise 
a  presumption  against  him.  We  think  the  effect  of  such 
silence  is  usually  characterized  as  an  unfavorable  presump- 
tion, and  not  necessarily  as  an  admission  of  the  truthfulness 
of  the  charge:  See  Smith  v.  Tosini,  1  S.  Dak.  632;  Baldwin  v. 
Whitcomb,  71  Mo.  651;  Prohert  v.  McDonald,  2  S.  Dak.  495;  39 
Am.  St.  Rep.  796.  The  witness  had  testified  to  what  was 
said  by  him  to  Enos  in  the  conversation,  and,  if  Enos  did 
not  deny  it,  defendant  was  entitled  to  whatever  unfavorable 
effect  would  spring  from  his  silence;  but  defendant  was  not 
entitled  to  show  by  the  witness  what  he  had  testified  •*• 
to,  and  what  Enos  had  not  testified  to,  on  a  former  trial. 
Besides,  if  Manicum  had  sworn  that  on  the  previous  trial  he 
testified  to  the  same  facts  as  upon  this  trial,  it  would  not 
have  strengthened  his  evidence;  and  if  he  had  testified 
that  Enos,  being  present,  did  not  contradict  him,  it  would 
have  added  nothing  to  Enos'  silence,  which  was  fully  patent 
to  the  jury.  It  would  simply  inform  the  jury  that  what  was 
then  occurring  had  also  occurred  on  the  former  trial.  The 
evidence,  if  admitted,  would  not  have  changed  Enos' attitude 
toward  Manicura's  testimony,  or  its  truthfulness,  or  in  any 
manner  increase  the  unfavorable  presumption  arising  from 
his  failure  to  contradict  it.  We  think  the  excluded  evidence 
was  both  incompetent  and  immaterial. 

J.  B.  Cornish  was  a  witness  for  defendant.  He  testified 
that  on  the  night  of  the  fire  he  first  saw  Enos  at  the  church. 
After  the  fire  he  saw  him  at  the  parsonage.  **Q.  Did  you 
speak  to  him?  A.  I  don't  think  I  did  that  night.  Q.  Did 
you  go  into  the  room  that  he  was  in?  A.  I  did.  Q.  How 
close  did  you  go  to  him?  A.  Right  up,  so  my  clothes  touclied 
tiie  lounge   he   was    lying  on.     Q.  Now    state    to    the  jury 
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whether  yoa  saw  any  thing  unnatural  about  him.  A.  Nothing, 
only  about  the  smoke,  and  starting  up  once  in  a  while,  mak- 
ing a  fuss  about  the  smoke,  and  groaning  and  rolling  around 
and  grabbing  hold  of  things.  Q.  Did  he  say  any  thing? 
A.  'Smokel  Smoke! '  Q.  Did  you  notice  any  bruise  on 
him?  A.  I  did  not.  No,  sir.  Q.  Any  scratches  or  any 
thing?  A.  Nothing  of  the  kind.  Q.  Now,  I  will  ask  you 
whether  or  not  you  formed  an  opinion  at  that  time  as  to 
whether  he  was  feigning  or  not."  An  objection  to  this  ques- 
tion was  sustained,  and  the  ruling  is  assigned  as  error.  In 
his  argument  appellant  claims  that  "this  witness,  being 
acquainted  with  Enos  and  having  known  him  for  a  long 
number  of  years,  had  a  right  to  give  his  opinion  to  the  jury  " 
upon  the  question  asked.  Without  stopping  to  discuss  what 
the  law  might  be  upon  the  facts  thus  assumed  by  appellant, 
it  is  significant  that  the  very  ground  upon  which  the  evidence 
is  claimed  to  be  admissible  *®®  is  lacking.  It  does  not 
appear  that  the  witness  ever  saw  Enos  before  that  night.  As 
a  question  of  law  this  question  must  be  determined  upon  the 
facts  in  the  record.  If,  without  any  previous  knowledge  of 
the  manner  of  temperament  or  deportment  of  Enos,  his  con- 
duct on  that  occasion  was  so  marked  and  peculiar  as  to 
impress  the  witness  that  he  was  feigning,  he  could  have  told 
the  jury  some  thing  of  what  he  said  or  did  to  create  or  justify 
such  opinion.  Opinion  evidence,  particularly  from  non- 
experts, is  admitted  only  from  necessity,  and  where  the  facts 
and  conditions  upon  which  the  opinion  is  based  cannot  be 
adequately  described  to  the  jury.  It  is  not  possible  to  lay 
down  a  rule  so  exact  in  terms  as  to  plainly  control  all  cases.  "^ 
Recognizing  this  difliculty,  courts  are  inclined  to  determine 
each  question  as  it  arises  by  the  application  of  general  prin- 
ciples to  the  particular  inquiry.  It  is  true  that  witnesses 
have  often  been  allowed  to  express  an  opinion  as  to  whether 
a  person  was  "drunk"  or  not,  but  this  is  upon  the  ground 
that  drunkenness  is  unfortunately  so  common  that  every 
person  is  supposed  to  be  familiar  with  its  symptoms.  A  wit- 
ness who  confessedly  had  never  seen  a  drunken  man  ought 
not  to  be  allowed  to  express  such  an  opinion.  We  are  not 
prepared  to  say  that  in  this  case  a  foundation  could  not 
have  been  laid  that  would  have  entitled  this  witness  to  ex- 
press his  opinion  as  to  whether  Enos  was  feigning  or  not;  but 
without  having  shown  any  previous  acquaintance  with  him — 
there  being,  as  the  witness  says,  nothing  "  unnatural  about 
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him,"  unless  what  he  undertook  without  hesitation  to  describe 
to  the  jury  was  such — we  do  not  think  there  was  error  ia 
refusing  to  receive  his  opinion. 

Dr.  Hyde  was  examined  as  a  witness  for  the  plaintiff  in 
rebuttal  of  the  defense  made  by  the  defendant.  Upon  his 
cross-examination  he  was  asked:  "Did  Mr.  Enos,  in  your 
opinion,  have  concussion  of  the  brain  that  night?"  The 
question  was  objected  to  as  incompetent,  irrelevant,  and  im- 
material, and  not  proper  cross-examination,  plaintiff's  coun- 
sel remarking:  "  I  have  not  gone  into  the  expert  branch  of 
this  case."  The  objection  ••*  was  sustained,  and  the  defend- 
ant excepted.  It  was  evidently  the  understanding  of  the 
court,  as  indicated  by  plaintiff's  counsel,  that  this  witness 
was  not  introduced  or  used  as  a  medical  expert,  but  that  he 
testified  to  what  he  saw  and  did  the  night  of  the  fire  as  to 
facts  within  his  knowledge.  At  the  opening  of  his  examina- 
tion he  was  interrogated  as  follows: 

"  Q.  State  to  the  jury.  Dr.  Hyde,  or  describe  to  the  jury, 
Mr.  Enos'  appearance  when  you  first  saw  him  at  the  depot." 
It  may  be  stated  here,  parenthetically,  that  on  the  night  of 
the  fire  Enos  was  taken  from  the  burning  building  to  the 
depot.  The  witness'  answer  was:  "  After  I  arrived  at  the 
depot  Mr.  Enos  was  apparently  in  an  unconscious  condition. 
Now  you  wish  me  to  give  the  medical  part?  Q.  Now,  sir,  I 
want  you  to  describe  the  condition  just  as  you  saw  him;  I 
mean  without  the  medical  part." 

The  witness  then  testified  at  considerable  length  as  to 
what  Enos  said  and  did,  and  how  he  appeared,  and  what  was 
'<lone  by  witness  and  others.  He  was  not  asked  nor  did  he 
state  his  opinion  as  to  the  probable  cause  of  any  symptom 
or  appearance  to  which  he  testified,  nor  did  he  give  any  the- 
ory as  to  the  nature,  extent,  or  effect  of  the  bruises  and 
scratches  which  he  said  he  found  on  his  person.  He  gave 
no  diagnostic  description  of  his  condition.  He  stated  such 
facts  only  as  to  his  appearance  and  physical  condition  as 
might  have  been  observed  and  testified  to  by  a  nonprofes- 
sional witness.  Under  such  conditions  the  defendant  was 
not  entitled  of  right  to  ask  the  witness,  on  cross-examination, 
whether  in  his  opinion  Enos  had  concussion  of  the  brain  that 
night,  and  the  court  committed  no  error  in  disallowing  it. 
Upon  the  same  theory  we  overrule  other  assignments  of  the 
same  nature,  based  upon  the  exclusion  of  other  similar  ques- 
tions to  the  same  witness. 


Jaa.  1894.]    Enos  v,  St.  Paul  F.  &  M.  Ins.  Co.  813 

It  is  further  assigned  as  error  that  the  court  declined  to 
direct  the  jury  to  return  answers  to  two  specific  questions 
suggested  by  the  defendant.  In  National  Refining  Co.  v. 
Miller,  1  S..Dak.  548,  we  held  that  the  submission  of  specific 
questions  to  the  jury  was,  under  section  5061  of  the  Compiled 
Laws,  discretionary  *®*  with  the  court.  There  was  no 
error,  therefore,  in  such  refusal.  What  we  have  said  upon 
the  different  features  of  this  case  covers  also  appellant's  ob- 
jections to  the  instructions  of  the  court  so  far  as  they  seem 
to  us  important. 

While  there  are  a  number  of  close  questions  in  this  case, 
we  discover  nothing  in  the  record  which  requires  a  reversal. 
The  judgment  of  the  trial  court  is  affirmed. 

All  the  judges  concur.        

Insurance — Forfeiture— Estoppel— Waiver — Proofs  ov  Loss. — Tha 
waiver  of  a  condition  in  a  policy  of  insurance  in  favor  of  the  company  may 
be  inferred  from  the  acts  of  the  insurer  evidencing  a  recognition  of  liability 
after  the  condition  is  broken.  The  forfeiture  of  a  policy  for  a  default  of 
the  assured  is  waived  by  recognizing  the  continued  validity  of  the  policy. 
Any  course  of  action  on  the  part  of  the  insured  which  leads  the  insured  hon- 
estly to  believe  that,  by  conforming  thereto,  the  forfeiture  of  his  policy  will 
not  be  incurred,  followed  by  due  conformity  on  his  part,  estops  the  insurer 
from  insisting  upon  a  forfeiture,  though  it  might  be  claimed  under  the  ex- 
press letter  of  the  contract:  Agricultural  Ins.  Co.  v.  PoUs,  55  N.  J.  L.  158; 
39  Am.  St.  Rep.  637,  and  note;  Murray  v.  Home  Benefit  Life  Asin.,  90  Cal. 
402;  25  Am.  St.  Rep.  133,  and  note;  monographic  note  to  Wheaton  v.  North 
Britiih  etc,  Ins.  Co.,  9  Am.  St.  Rep.  237,  discussing  the  waiver  of  forfeiture 
by  requiring  further  proofs  of  loss.  Forfeitures  are  not  favored,  and  courts 
are  reluctant  to  declare  and  enforce  them  if  by  any  reasonable  interpreta- 
tion it  can  be  avoided:  Note  to  Schaeffer  v.  Farmers'  Mat.  Fire  Ins.  Co., 
45  Am.  St.  Rep.  370.  Slight  evidence  will  raise  a  waiver  against  an  insur- 
ance company  when  the  equities  are  in  favor  of  the  assured;  and,  in  con- 
struing policies  and  conditions  therein,  courts  lean  favorably  to  the  assured; 
Note  to  Farnum  v.  Phoenix  Ins.  Co.,  17  Am.  St.  Rep.  247.  Mere  silence 
as  to  objections  to  proofs  of  loss  may  so  mislead  the  insured,  to  his  disad- 
vantage, as  to  be  of  itself  sufficient  evidence  of  waiver  by  estoppel:  Welsh 
V.  London  etc.  Corp.,  151  Pa.  St.  607;  31  Am.  St.  Rep,  786,  and  note. 
Unless  there  is  a  waiver,  proofs  of  loss  must  be  furnished  by  the  assured 
within  a  reasonable  time  or  within  the  time  stipulated  in  the  policy:  Note 
to  Oould  V.  Dwelling  House  Ins.  Co.,  19  Am.  St.  Rep.  722.  Objections  to 
preliminary  proofs  of  loss  are  waived  if  the  insurance  company  witholds  or 
fails  to  disclose  such  objections  beyond  a  reasonable  time  after  such  proofs 
are  furnished,  or  if  its  refusal  to  recognize  the  obligation  to  pay  is  placed 
by  it  upon  other  and  distinct  grounds  than  alleged  defects  in  the  prelimi- 
nary proofs:  Firemen's  Ins.  Co.  v.  Floss,  67  Md.  403;  1  Am.  St.  Rep.  398, 
and  note;  Central  City  Ins.  Co.  v.  Oates,  86  Ala.  558;  11  Am.  St.  Rep.  67, 
and  note.  An  objection  to  proofs  of  loss  upon  one  specific  ground,  and 
silence  as  to  another  in  which  was  the  real  defect,  operates  as  a  waiver  of 
the  latter:  Ayresv.  Hartford  Fire  Ins.  Co.,  17  Iowa,  176;  85  Am.  Dec.  553. 
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ImuBANOB— DioLARATiOHS  BT  AoBMT,  wHiiT  BiHDiMO.  — Declarationi 
made  by  a  special  agent  and  adjaater  of  losses  for  an  insnranoe  ootnpany, 
directly  in  ooaaectioa  with  the  basiaess  he  is  authorixed  to  transact,  and, 
to  all  appearances,  fairly  within  the  sonpe  of  his  agency,  are  binding  upon 
the  company:  Cali/onua  Itu.  Oo.  r.  Oracey,  15  OoL  70;  22  Am.  St.  Rep. 
376,  and  note. 

WiTMKasBS— Opinions — Cross-sxauinatiok.— A  witness  who  is  showa 
to  possess  peculiar  personal  knowledge  about  the  matter  nnder  consider*, 
tion,  which  ordinary  persons  do  not  possess,  may  give  his  opinions  in  refer* 
ence  thereto:  Note  to  Fremont  etc  R.  R.  Oo.  v.  MarUy,  13  Am.  St.  Rep. 
483.  Any  witness  may  testify  as  to  facts  of  which  he  has  means  of  knowl* 
edge,  though  his  testimony  may  to  some  extent  be  an  opinion,  or  involve 
an  estimate:  Baldwin  v.  Parker,  99  Mass.  79;  96  Am.  Deo.  697.  A  witness 
shown  to  be  familiar  with  property  and  competent  to  speak  upon  the  sub* 
ject  may  give  his  opinion  as  to  its  value:  Note  to  Oommomoealth  v.  Sturti* 
vant,  19  Am.  Rep.  411.  But  ordinarily  the  mere  conclusion  or  supposition 
of  a  witness  is  not  evidence  against  another  person:  People  v.  Sharp,  107 
N.  Y.  427;  1  Am.  St.  Rep.  851.  If  an  individual  is  charged  with  an  offense, 
and  he  remains  silent,  when  it  would  be  proper  for  him  to  speak,  such 
silence,  while  some  evidence,  is  merely  presumptive  evidence  of  guilt:  KeU 
ley  V.  People,  65  N.  Y.  665;  14  Am.  Rep.  342.  The  cross-examination  of  a 
witness  should  not  include  new  matter:  Mitchell  r.  Welch,  17  Pa.  St.  339; 
65  Am.  Dea  567. 
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Lord  v,  American  Mutual  Accident  Assn. 

[89  Wisconsin,  19.] 

A  RkLKASB   or   ACQtJITTANCB   SlONED   WITHOUT   KNOWLEDGE  OV  ItS  CoW- 

TENTS  and  without  any  intention  to  execute  such  an  instrument  ia  in« 
operatire. 

Paaol  Evidence  is  Admissible  for  the  Purpose  ot  Provinq  that  a 
Release  was  Signed  Without  Knowledge  of  its  contents,  and  with< 
oat  any  intention  on  the  part  of  the  signer  to  execute  an  instrument  of 
that  character. 

Iksurancb  against  Acx^dent. — Whether  Therb  has  been  ab  Entirb 
Loss  or  A  Hand  within  the  meaning  of  a  policy  of  insurance  when  three 
fingers  have  been  wholly  and  another  partly  torn  off,  the  hand  cut,  and 
the  thumb  joint  destroyed,  is  a  question  for  the  jury.  If  the  hand  was 
so  inured  as  to  become  useless  aa  a  hand,  the  insurer  is  answerable  for 
its  loss. 

Action  against  the  defendant,  a  mutual  accident  associa- 
tion, by  one  of  its  members.  As  such  he  was  entitled  to 
recover  seven  and  a  half  dollars  a  week,  not  exceeding 
twenty-six  consecutive  weeks,  for  any  injury  resulting  in  the 
loss  of  one  or  both  hands  or  feet,  causing  an  immediate,  con- 
tinuous, and  total  disability.  At  the  trial  it  was  claimed 
that  the  defendant  had  effected  a  settlement  with  the  plain- 
tiff, and  obtained  a  written  release.  Such  release  was  sought 
to  be  avoided  by  the  plaintiff  on  the  ground  that  he  signed 
it  without  knowledge  of  its  contents  and  without  any  inten- 
tion to  discharge  the  defendant  from  liability.  The  jury 
found  all  the  questions  submitted  to  them  iu  favor  of  tho 
plaintiff.    The  defendant  appealed. 

(816) 
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M.  C.  PhillipSf  for  the  appellant. 

W.  H.  Stafford,  for  the  respondent. 

•*  Cassoday,  J.  After  the  plaintiff  had  notified  the  de- 
fendant of  his  injury,  and  in  September,  1891,  the  defend- 
ant's soliciting  agent  called  upon  the  plaintiff,  and  the 
plaintiff  asked  him  to  get  him  some  money.  Such  agent 
thereupon  reported  such  request,  together  with  the  fac^s  in 
regard  to  the  plaintiff's  condition,  and  that  he  was  in  serious 
need  of  **  money,  to  the  defendant,  and  thereupon  the  de- 
fendant sent  to  the  plaintiff  the  fifty  dollars  mentioned.  The 
affidavit  or  proofs  of  loss  made  by  the  plaintiff  January  18, 
lh92,  and  mentioned  in  the  foregoing  statement,  constitute 
what  is  called  the  "defendant's  Exhibit  4"  in  the  ninth  and 
tenth  findings  of  the  jury.  It  is  there  found  by  the  jury,  in 
effect,  that  the  plaintiff  executed  the  same  without  a  knowl- 
edge of  its  contents,  and  that  in  doing  so,  or  in  the  alleged 
settlement,  he  made  a  gross  error.  Such  proof  of  loss  con- 
sisted of  a  blank  furnished  by  the  defendant  and  filled  out 
by  one  of  the  plaintiff's  employers,  and  the  plaintiff  signed 
the  same  by  his  mark.  There  is  testimony  to  the  effect  that 
the  plaintiff  could  neitlier  read  nor  write  the  English  lan- 
guage; that  he  signed  such  proofs  of  loss  without  knowing 
that*  they  contained  a  statement  to  the  effect  that  the  pay- 
ment of  seven  dollars  and  fifty  cents  a  week  for  twenty-six 
weeks  should  be  a  full  discharge  of  all  claim  on  account  of 
such  injury;  and  that  upon  receiving  the  one  hundred  and 
forty-five  dollars  he  expressly  refused  to  sign  a  receipt  in 
full.  The  admission  of  such  parol  testimony  is  assigned  as 
error;  but  such  admission,  under  such  circumstances,  has 
repeatedly  been  sanctioned  by  adjudications  of  this  court: 
Schv.ltz  v.  Chicago  etc.  By.  Co.,  44  Wis.  638;  Bussian  v.  Mil- 
waukee etc.  Ry.  Co.,  56  Wis.  326;  Leslie  v.  Keepers,  68  Wis. 
123;  Lusted  v.  Chicago  etc.  Ry.  Co.,  71  Wis.  391;  Sheanon  v. 
Pacific  Mut.  etc.  Ins.  Co.,  83  Wis.  507;  Whitmore  v.  Hay,  85 
Wis.  251;  39  Am.  St.  Rep.  838.  These  cases  hold,  in  effect, 
that  one  who  signs  a  discharge  or  acquittance  without  know- 
ing the  contents  or  intending  to  sign  such  an  instrument,  is 
not  bound  by  it.  Here,  such  discharge  or  acquittance  was 
not  properly  any  part  of  the  proofs  of  injury  and  loss,  but  an 
attempt  to  limit  tiie  amount  of  the  claim  and  bar  any  further 
recovery.  Had  the  question  of  such  discharge  been  squarely 
presented  to  the  plaintiff,  it  may  be  inferred  from  the  testi- 
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mony  that  he  would  have  refused  to  sign  it,  as  he  did  the 
receipt  in  full  a  day  or  so  afterward. 

*^  But  the  more  serious  question  is  whether  the  tearing  off 
of  three  fingers  wholly,  and  a  part  of  the  other,  and  cutting 
the  hand,  and  destroying  the  joint  of  the  thumb,  as  men- 
tioned in  the  proofs,  was  the  loss  of  one  hand,  "  causing 
immediate,  continuous,  and  total  disability"  of  the  same, 
within  the  meaning  of  the  contract  of  insurance.  After  care- 
ful consideration  we  are  constrained  to  hold  that  it  was  a 
question  of  fact  for  the  jury;  and  the  jury  have  found  that 
such  loss  of  the  hand  was  entire.  On  the  part  of  the  defend- 
ant it  is  contended  that  there  is  no  such  thing  as  the  loss  of 
the  hand  unless  the  injury  is  such  as  to  require  the  amputa- 
tion of  the  hand  above  the  wrist.  That  would  be  too  much 
of  a  refinement  upon  language  for  practical  purposes.  The 
hand  was  for  use;  and,  if  it  was  injured  so  as  to  become  use- 
less as  a  hand,  then  the  defendant  became  liable  for  its  loss 
under  the  contract.  This  was  held,  in  principle,  in  Sheanon 
V.  Pacific  Mut.  etc.  Ins,  Co.,  77  Wis.  618;  20  Am.  St.  Rep.  151; 
83  Wis.  510. 

The  charge  appears  to  be  full  and  fair  throughout.  In  fact, 
there  are  no  specific  exceptions  calling  for  a  review  of  any 
particular  portion  of  it:  Luedtke  v.  Jeffery,  89  Wis.  136. 

By  the  Court.  The  judgment  of  the  circuit  court  is  aflBrmed. 

Bblease  Signed  Without  Knowledge  or  Contents. — If  a  plea  of  re- 
lease is  set  up  in  an  answer  alleging  an  agreement  in  the  nature  of  a  dis- 
charge of  a  cause  of  action  to  recover  for  personal  injury  caused  by  negligence, 
a  reply  to  such  plea,  alleging  that  such  agreement  was  obtained  by  fraud 
while  plaintiff  was  unable,  from  pain  and  suffering,  to  comprehend  hia  act 
in  signing  it,  and  that  he  never  assented  thereto,  is  good  and  sufficient  ia 
an  action  at  law,  and  a  resort  to  equity  to  cancel  the  instrument  is  unnec- 
essary: Oirard  v.  St.  Louis  etc.  Wheel  Co.,  123  Mo.  358;  45  Am.  St.  Rep. 
656,  and  note.  One  who  has  signed  a  written  instrument,  such  as  a  release, 
without  being  induced  to  do  so  by  fi'aud  or  deception,  cannot  avoid  its  effect 
on  the  ground  that  at  the  time  he  signed  the  paper  he  was  ignorant  of  its 
contents:  AlbrecJit  v.  Milwaukee  etc  Ry.  Co.,  87  Wis.  105;  41  Am.  St.  Rep. 
30,  and  note.  See,  also,  the  note  to  Bliss  v.  New  York  etc.  R.  R.  Co.,  39 
Am.  St.  Rep.  508. 

Parol  Evidence  is  not  admissible  to  show  that  a  party  to  a  contract  did 
not  understand  its  obligations:  Oist  v.  Drakely,  2  Gill,  330;  41  Am.  Dec.  426. 

Insurance— Accident. — In  Sheanon  v.  Pacific  Mut.  etc.  Ins.  Co.,  77  Wis. 
618,  20  Am.  St.  Rep.  151,  it  was  held  that  by  the  total  loss  of  limbs  wa« 
meant  the  loss  of  their  use  as  members  of  the  body,  so  that  they  will  per- 
form no  function  whatever.  Their  severance  from  the  body  was  held  not 
necessary. 

Am.  ST.  Rep..  Vou  XLVL  —.'52 
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Peppercoen  V.  City  op  Black  Rivee  Falls. 

[89  Wisconsin,  38.] 

Pabkmt  and  Child— Child  cannot  Recover  for  Loss  of  Time. — A  minor 
suffering  physical  injury  from  the  negligence  of  another  cannot  recover 
compensation  for  loss  of  time  during  his  inability  to  labor,  nor  for 
money  voluntarily  paid  by  his  relatives  for  medicines  or  medical  at- 
tendance, unless  he  has  been  emancipated  and  thereby  become  entitled 
to  the  proceeds  of  his  own  labor. 

Jury  Tkial— Receiving  Evidence  Out  of  Court.— If  certain  jurors,  dur- 
ing the  progress  of  a  trial,  visited  and  examined  the  place  of  an  acci- 
dent for  the  purpose  of  ascertaining  the  condition  of  a  walk,  through 
defects  in  which  the  plaintiff  claims  to  have  received  injuries,  a  new 
trial  must  be  granted.  They  have  no  right  to  base  their  finding  on 
evidence  not  adduced  in  court  nor  upon  a  view  not  authorized  by  the 
court. 

Jury  Trial. — ^The  Affidavit  of  a  Jdrob  may  be  Received  to  Impeach 
His  Verdict  by  proving  that  during  the  trial  he  visited  the  place  of 
the  alleged  accident  for  the  purpose  of  ascertaining  the  condition  of  a 
walk  from  which  it  was  claimed  the  injury  to  the  plaintiff  resulted. 

Action  to  recover  compensation  for  injuries  to  plaintiff,  a 
minor,  by  reason  of  a  defective  sidewalk.  Verdict  and  judg- 
ment for  the  plaintifiF. 

Q.  M.  Popham  and  O^Neill  &  Marshy  for  the  plaintiflf. 
P.  J.  Castle  and  0.  M.  Perry,  for  the  defendant. 

*®  Cassoday,  J.  The  trial  court  committed  no  error  in 
refusing  to  allow  the  plaintiff  compensation  for  loss  of  time 
during  her  minority  from  inability  to  labor  by  reason  of  the 
injury.  It  does  not  appear  that  she  was  emancipated,  and, 
of  course,  her  services  during  that  time  belonged  to  her 
father,  and  not  to  her.  Nor  did  the  court  commit  any  error 
in  refusing  to  allow  her  to  recover  for  moneys  paid  out  or 
incurred  by  her  brother  in  her  behalf  for  medical  attendance 
and  medicines  in  consequence  of  such  injury.  It  may  be  that 
the  physician  so  in  attendance  and  the  person  so  furnishing 
the  medicines,  respectively,  miglit  have  recovered  therefor  as 
for  necessaries,  but  those  things  gave  her  no  right  of  action 
for  moneys  voluntarily  paid  and  liabilities  voluntarily  in- 
curred by  her  brother  or  her  father:  **  Taylor  v.  Hill,  86 
Wis.  105.  The  result  is,  that  the  plaintiff  can  take  nothing 
by  her  appeal;  and,  in  so  far  as  the  judgment  is  in  favor  of 
the  defendant  in  disallowing  those  two  items,  the  same  is 
affirmed. 

It  is  undisputed  that  during  the  trial  certain  of  the  jury- 
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men  in  the  case,  without  any  view  having  been  authorized 
and  without  the  knowledge  of  those  representing  the  defend- 
ant, examined  the  place  of  the  accident  for  the  purpose  of 
ascertaining  the  condition  of  the  walk.  Whether  such  ex- 
amination was  influential  in  securing  a  verdict  in  favor  of 
the  plaintifl'it  is  impossible  to  tell.  We  cannot  say  that  it 
did  not  have  that  eflfect.  Since  it  may  have  had  that  effect, 
we  must  assume  that  it  did  have  that  effect.  The  rule  in 
such  cases  is  well  stated  by  an  able  text-writer,  as  follows: 
*' Jurors  must  base  their  findings  upon  evidence  adduced  in 
their  hearing  in  court,  or  upon  a  view  authorized  by  the 
court.  For  a  juror  to  go  out  of  court  of  his  own  motion,  and 
make  an  inspection  of  the  premises  or  thing  in  dispute,  will 
be  good  ground  of  setting  aside  the  verdict;  though,  if  the 
party  entitled  to  complain  have  knowledge  of  the  irregularity, 
and  remain  silent,  it  will  be  deemed  waived  ":  Thompson  on 
Trials,  sees.  904,  2605.  Here  there  is  no  pretense  of  any  such 
waiver:   Woodbury  v.  Anoka,  52  Minn.  329. 

It  is  contended  that  the  affidavits  of  the  jurors  as  to  such 
misconduct  were  incompetent.  But  the  rule  of  public  policy 
which  excludes  the  testimony  of  jurors  to  impeach  their  ver- 
dict extends  only  to  matters  taking  place  during  their  retire- 
ment: Thompson  on  Trials,  sec.  2619.  This  question  was 
recently  considered  by  this  court  in  McBean  v.  State,  83  Wis. 
206.  We  have  no  doubt  that  the  afl&davits  of  the  jurors  in 
the  case  at  bar  were  competent. 

By  the  Court.  So  much  of  the  judgment  as  is  against 
the  defendant  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial.  

Infants — Recovery  of  Damaqbs  by,  for  Negligent  Injury  to. — For 
a  personal  injury  to  a  child  nine  years  of  age  the  law  furnishes  no  measure 
of  damages  other  than  the  enlightened  conscience  of  impartial  jurors,  guided 
by  the  facts  and  circumstances  of  the  particular  case.  Amongst  the  results 
of  the  injury  to  be  considered  are  pain  and  suffering,  disfigurement  and  mu« 
tilation  of  the  person,  and  impaired  capacity  to  pursue  tlie  ordinary  a70ca« 
tions  of  life  at  and  after  the  attainment  of  majority:  Western  etc.  H.  /?.  Co. 
V.  Young,  81  Ga.  397;  12  Am.  St.  Rep.  320.  In  an  action  for  damages  for 
personal  injuries  to  a  minor,  brought  for  his  benefit  by  a  next  friend,  the 
damages  which  diminish  his  capacity  to  earn  a  living  must  be  limited  to  the 
period  after  his  majority,  for  until  that  period  is  reached  he  is  not  entitled 
to  the  proceeds  of  his  own  labor:  Houston  etc.  Ry.  Co,  v.  Boozer,  70  Tex.  530; 
8  Am.  St.  Rep.  615. 

Trial  —  Impeaching  Verdict  by  Affidavit  of  Jpror. — No  affidavit, 
deposition,  or  other  sworn  statement  of  a  juror,  can  be  received  to  impeach 
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a  verdict  or  show  on  what  ground  it  waa  rendered:  Weatherford  v.  State,  31 
Tex.  Grim.  Rep,  530;  37  Am.  St.  Rep.  828,  and  note.  But  %&%  Smith  v.  StaU, 
69  Ark.  132;  43  Am.  St  Rep.  20,  and  note;  and  also  the  extended  note  to 
Oraxjqford  v.  State,  2i  Am.  Dec  475. 


GoTziAN  V.  Shakman. 

[89  Wisconsin,  52.] 

Maiwhalino  Securities.— If  One  CREorroR  can  Resort  to  Two  FuuDa 
and  another  to  one  only,  the  latter  can  compel  the  former  to  resort  to 
the  fund  which  the  latter  canaot  touch  unless  they  have  not  the  same 
creditor,  or  the  two  funds  are  not  the  property  of  the  same  person. 

Partnership  Fdnds  and  Property,  What  are. — If  under  an  agreement 
of  partnership  one  of  the  parties  is  to  advance  certain  necessary  capital, 
but,  instead  of  doing  so  directly,  he  gives  a  bond  and  mortgage  to  a 
third  person  to  obtain  credit  for  goods  purchased  for  the  firm  business, 
such  bond  and  mortgage  become,  in  legal  effect,  part  of  the  capital  oi 
the  partnership. 

Mabshalinq  Securities. — If  there  are  Two  Creditors  of  a  Partner- 
ship, one  of  whom  has  the  security  of  a  bond  and  mortgage  given  by 
one  only  of  the  partners,  but  under  such  circumstances  that  his  giving 
them  may  be  regarded  as  part  of  his  contribution  to  the  firm  capital 
which  he  bad  agreed  to  make,  the  creditor  so  secured  may  be  compelled 
to  exhaust  such  security  before  resorting  to  the  other  property  of  th» 
firm. 

Marshaling  Securities. — The  Fact  that  a  Creditor  having  Two 
Securities  must  Suffer  some  Delay  if  compelled  to  exhaust  one  of 
them  before  resorting  to  another  does  not  constitute  a  snflBcient  cause 
for  the  refusal  of  the  application  of  another  creditor,  having  but  one 
security,  to  compel  a  resort  to  the  security  in  wliich  he  has  no  interest. 

Suit  in  equity  by  the  plaintiffs  as  attaching  creditors  of  a 
partnership,  consisting  of  Sommermeyer,  Brimi,  and  Hueb- 
ner,  to  compel  the  defendant,  Shakman,  to  resort  to  and 
exhaust  certain  securities  held  by  him  before  selling  under 
attachment  the  property  of  the  firm.  Sommermeyer,  prior 
to  the  organization  of  the  firm,  agreed  that  he  would  contrib- 
ute to  it  the  capital  required  over  and  above  four  thousand 
dollars  furnished  by  the  other  partners.  As  a  mode  of  doing 
this  he  executed  his  bond  in  favor  of  the  defendant,  Shak- 
man, in  the  sum  of  ten  thousand  dollars,  secured  by  mort- 
gages on  real  property  situate  partly  in  Wisconsin  and  partly 
in  Minnesota  and  South  Dakota,  to  secure  Shakman  for  sell- 
ing goods  to  the  firm.  It,  in  the  transaction  of  its  business, 
became  indebted  to  sundry  persons,  including  plaintiffs  and 
the  defendant,  Shakman,  and  the  latter  secured  the  first 
attachment.     The  object  of  this  suit  was  to  compel  him  to 
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exhaust  his  securities  received  from  Sommermeyer  before 
•enforcing  his  attachment  against  the  firm  assets.  The  de- 
fendant filed  a  demurrer,  which  was  sustained  by  the  trial 
■court,  and  the  plaintiffs  thereupon  appealed. 

George  C.  &  Fred  A,  Teall,  for  the  appellants. 

Miller,  Noyes  <fc  Miller,  for  the  respondent. 

*''  WiNSLOW,  J.  This  is  an  action  by  creditors  who  have 
Attached  the  entire  stock  in  trade  of  a  trading  firm  to  com- 
pel another  creditor,  who  has  a  prior  attachment  on  the 
same  property,  to  exhaust  certain  mortgage  securities  given 
to  him  by  one  member  of  the  firm  before  resorting  to  the 
fund  in  court  arising  from  the  sale  of  the  attached  property. 
In  support  of  the  complaint  the  plaintiffs  rely  upon  the 
familiar  equitable  principle  that  if  one  creditor  can  resort  to 
***  two  funds,  and  another  to  one  of  them  only,  the  former 
must  first  seek  satisfaction  out  of  that  fund  which  the  latter 
<;annot  touch.  Conceding  the  existence  of  tliis  principle,  the 
•defendant  contends — and  doubtless  correctly,  as  a  general 
proposition — that  it  only  applies  where  tlie  two  creditors 
have  the  same  debtor  and  the  two  funds  are  the  property  of 
the  same  person:  1  Story's  Equity  Jurisprudence,  18th  ed., 
€ec.  643;  Ex  parte  Kendall,  17  Ves.  520.  Were  this  an  ordi- 
nary case  of  one  creditor  of  a  firm  seeking  to  compel  another 
creditor  to  exhaust  securities  given  liim  by  one  partner  on 
his  individual  property,  we  should  have  no  difficulty  in  sus- 
taining the  demurrer.  There  are,  however,  allegations  in 
the  complaint  which  introduce  additional  equitable  consid- 
erations, not  present  in  the  cases  in  which  the  rule  has  been 
applied,  and  which  must  be  considered. 

It  is  alleged  in  the  complaint  that,  by  the  contract  of  part- 
nership, Sommermeyer  agreed  with  his  partners  to  advance 
and  furnish  all  the  necessary  capital  to  be  used  in  the  busi- 
ness, except  the  sum  of  four  thousand  dollars,  which  his 
■copartners  furnished,  and  that  in  pursuance  of  this  agree- 
ment, and  in  lieu  of  capital  or  money,  he  gave  to  Shakman 
the  bond  and  mortgages,  in  order  to  obtain  credit  for  goods 
to  be  purchased  for  the  firm  business.  Now,  if  such  was 
the  agreement,  it  is  difficult  to  see  why  the  bond  and  mort- 
gages, when  given,  did  not  become,  in  legal  effect,  a  part  of 
the  capital  of  the  firm.  Had  Sommermeyer  sold  the  lands, 
or  mortgaged  them  to  a  third  person,  and  placed  the  proceeds 
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to  the  credit  of  the  firm  account  in  bank,  they  would  un- 
deniably have  become  a  part  of  the  capital  or  assets  of  the 
firm.  The  funds  so  realized  manifestly  could  not  thereafter 
be  treated  as  his  individual  property,  but  as  his  contribution 
to  the  capital  which  he  was  bound  to  furnish  under  the 
agreement  he  had  made  with  his  copartners.  In  the  case  at 
bar  he  has  accomplished  practically  the  same  result  in  a  dif- 
ferent way.  He  has  not,  it  is  true,  sold  his  lands  and  put 
*®  the  proceeds  in  the  money  drawer  of  the  firm;  but  he 
has  mortgaged  them,  and,  in  .effect,  placed  the  mortgage  in 
the  money  drawer.  Capital  may  be  contributed  to  a  firm  as 
well  by  way  of  a  security  as  by  actual  cash,  and  whether 
that  security  be  sold  and  the  cash  put  in  the  till,  or  whether 
it  be  turned  out  as  collateral  to  assist  the  firm  in  buying 
goods  and  obtaining  credit,  can  make  no  difference  with  its 
real  character.  The  allegations  of  the  complaint  seem  to  ua 
to  demonstrate  that  the  bond  and  mortgages  given  to  Shak- 
man  in  fact  amounted  to  a  contribution  to  the  capital  stock 
of  the  firm  made  by  Sommermeyer  in  pursuance  of  his  part- 
nership agreement,  and  must  be  so  regarded  in  equity.  In 
form,  it  was  a  security  given  by  a  partner  upon  his  individ- 
ual property;  in  fact,  it  was  a  contribution  to  the  capital  of 
the  firm.  This  plainly  constitutes  what  is  termed  by  Story 
(1  Story's  Equity  Jurisprudence,  sec.  645)  a  "supervening 
equity  which  must  be  considered,"  and,  when  considered,  it 
plainly  brings  the  case  within  the  rule,  because  the  two  funds 
are  thus,  in  the  contemplation  of  equity,  both  partnership 
funds. 

But  a  further  well-established  equitable  rule  is  invoked 
by  the  defendant,  and  that  is  that  equity  will  not  marshal 
assets  in  the  manner  desired  here,  to  the  injury  of  the  prior 
creditor:  3  Pomeroy's  Equity  Jurisprudence,  see.  1414.  We 
are  unable  to  see  what  substantial  injury  will  be  inflicted 
upon  the  defendant  by  requiring  him  first  to  exhaust  his 
mortgage  security,  at  least  upon  lands  within  this  state.  It 
is  true,  there  must  result  some  delay,  in  case  foreclosure  is 
necessary,  but  there  will  be  no  diminishing  of  security,  be- 
cause the  fund  realized  from  sale  of  the  stock  of  goods  should 
and  must  be  kept  intact  pending  the  defendant's  attempt  to 
realize  upon  his  mortgages.  During  this  time,  no  part  of  his 
security  will  be  taken  from  him.  It  is  true  that  delay  to  the 
prior  creditor  has  been  sometimes  spoken  of  as  a  bar  to  the 
relief  here   asked,  but  we   are   not  ready  to  subscribe   to 
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the  doctrine  that  mere  delay  is  sufficient  to  compel  the  court 
to  deny  the  relief  *'•*  when  no  other  injury  is  involved. 
Some  delay  is  a  necessary  consequence  of  the  enforcement 
of  all  rights,  and,  if  a  possible  delay  would  defeat  the  right 
of  a  junior  creditor  to  have  the  assets  of  his  debtor  mar- 
shaled, such  marshaling  would  rarely,  if  ever,  take  place. 
The  true  rule,  we  think,  is  well  expressed  in  Everston  v. 
Booth,  19  Johns.  486,  where  it  is  said  that  the  relief  will  nob 
be  given  **if  it  will  endanger  thereby  the  prior  creditor,  or  in 
the  least  impair  his  prior  right  to  raise  his  debt  out  of  both 
funds,"  and  it  is  further  said  that  there  is  "  no  principle  in 
equity  which  can  take  from  him  any  part  of  his  security  un- 
til he  is  completely  satisfied."  Applying  these  principles  to 
this  case,  we  discover  no  ground  on  which  to  refuse  the  relief 
which  the  plaintiffs  ask,  if  it  shall  prove  that  the  allegations 
of  the  complaint  are  true.  With  the  funds  realized  from 
the  sale  of  the  attached  property  in  court,  the  defendant's 
rights  are  not  endangered,  nor  his  right  to  raise  his  debt 
out  of  both  funds  impaired,  nor  is  any  part  of  his  security 
taken  from  him.  It  seems  very  questionable  whether  the 
court  should  require  the  defendant  to  foreclose  the  mortgages 
on  the  Minnesota  and  Dakota  lands,  because  they  are  beyond 
the  jurisdiction  of  the  courts  of  this  state:  Denham  v.  Will' 
iams,  39  Ga.  312.  But  it  is  not  necessary  to  decide  this 
point  on  this  demurrer,  as  we  think  that  so  far  as  the  mort- 
gages cover  lands  within  this  state,  at  least,  the  plaintiffs  are 
entitled,  under  the  allegations  of  the  complaint,  to  some  re- 
lief. 

By  the  Court.  Order  reversed,  and  action  remanded  with 
directions  to  overrule  the  demurrer. 

Marshalikg  Securities. — The  doctrine  of  marshaling  securities,  as  ap- 
plied where  one  creditor  may  resort  to  two  or  more  funds  for  payment, 
while  another  creditor  may  resort  to  but  one  of  them,  is  discussed  in  Hud» 
kina  v.  Ward,  30  W.  Va.  204;  8  Am.  St.  Eep.  22,  and  note;  Ellis  v.  Temple, 
4  Cold.  315;  94  Am.  Dec.  200,  and  note;  Eddy  v.  Traver,  6  Paige,  521;  31 
Am.  Dec.  261;  Ramsey  s  Appeal,  2  Watts,  228;  27  Am.  Dec.  301;  Jones  v. 
Zollkoffer,  2  Hawks,  623;  1 1  Am.  Dec.  795,  and  note;  and  Cheesebrough  v. 
Millard,  1  Johns.  Ch.  409;  7  Am.  Dec.  494,  and  note. 
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GeIGGS    V.    DOOTER. 
[89  Wisconsin,  161.] 
ExBMPnoN& — A  Criditob  Who,  to  Avoid  thb  Exemption  Laws  o»  thh 
State,  commences  a  garnishment  ia  another  may  be  enjoined  from 
further  prosecuting  such  proceeding,  and  compelled  to  relinqaiah  any 
moneys  be  may  have  already  realized  therefrom. 

Action  to  enjoin  the  prosecution  of  garnishment  proceed- 
ings in  the  state  of  Iowa.  Judgment  was  entered  in  favor  of 
the  complainant  as  prayed  for,  and  also  requiring  the  defend- 
ant to  surrender  certain  moneys  received  as  the  fruits  of  such 
garnishment. 

Bloodgood,  Bloodgood  &  Kemper,  for  the  appellants. 

Henderson  &  Williams,  for  the  respondent. 

16S  WiNSLOW,  J.  There  being  no  bill  of  exceptions,  the 
only  question  presented  is  whether  the  pleadings  and  find- 
ings sustain  the  judgment:  Wille  v.  Bartz,  88  Wis.  424.  This 
question  must  be  answered  in  the  affirmative.  The  plead- 
ings and  findings  show,  without  dispute  or  exception,  that 
the  defendants,  in  order  to  evade  the  exemption  laws  of  the 
state,  commenced  garnishment  proceedings  in  a  foreign  state 
in  order  to  subject  the  exempt  earnings  of  a  resident  of  this 
state  to  their  claims  as  creditors,  and,  in  defiance  of  the  in- 
terlocutory order  of  the  court,  actually  appropriated  sixty 
dollars  of  the  plaintiff''s  exempt  wages  to  the  payment  of 
tlieir  debt.  Why  the  court  sliould  not  have  administered 
the  relief  which  it  did  administer  we  are  at  a  loss  to  per- 
ceive. The  jurisdiction  of  equity  in  actions  of  this  nature  is 
well  established:  High  on  Injunctions,  2d  ed.,  sec.  106. 

***  It  is  said  that  the  judgment  is  erroneous,  because  it 
enjoins  the  defendants  so  long  as  the  plaintiflF  remains  a  resi- 
dent of  this  state,  whereas  it  should  be  limited  to  such  time 
as  the  plaintifi",  being  a  resident  of  this  state,  provides  for  the 
entire  support  of  a  family  within  the  state.  If  there  is  any 
thing  in  this  point,  the  objection  is  obviated  by  the  subsequent 
words  of  the  judgment,  which  limit  the  operation  of  the  in- 
junction to  those  earnings  which  are  exempt. 

That  part  of  the  judgment  which  adjudges  the  recovery  of 
the  sixty  dollars  which  the  defendants  collected  by  their  gar- 
nishment in  the  Iowa  court  in  disobedience  to  the  preliminary 
injunctional  order  was  eminently  proper.  A  court  of  equity 
would  hardly  deserve  that  name  if  it  turned  the  plaintiff  out 
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of  court  with  a  bare  injunction,  and  commanded  him  to  seek 
his  remedy  by  another  action  for  the  moneys  thus  wrongfully 
converted  in  contempt  of  an  order  of  the  court  made  in  this 
very  action. 

By  the  Court.    Judgment  affirmed. 

Injunction  to  Restrain  Violation  of  Exemption  Laws.— If  a  cred« 
itor  and  debtor  are  citizens  of  and  reside  in  the  same  state,  and  the  creditor 
institutes  an  action  by  attachment  and  garnishee  proceedings  in  another 
state  to  reach  property  or  credits  due  the  del)tor  there  and  exempt  from 
legal  process  in  the  state  where  the  parties  are  domiciled,  such  creditor 
may  be  enjoined  from  further  prosecuting  his  action  in  the  other  state: 
Allen  V.  Buchanan,  97  Ala.  399;  38  Am.  St.  Rep.  187,  and  note.  See  fur- 
ther the  extended  note  to  Mumper  v.  Wihon,  2  Am.  St.  Rep.  242. 


Seamans  v.  Knapp-Stout  &  Co.  Company. 

[89  Wisconsin,  171.] 

Insurance  Corporations  may,  in  the  Statics  wherein  They  are  Cre- 
ATED,  Insure  Property  Situate  in  another  State  by  whose  laws 
they  are  forbidden  to  do  business  therein;  whereas  if  the  contract  of 
insurance  were  entered  into  in  the  latter  state  it  would  be  void. 

Contract,  Where  Deemed  to  have  been  Made. — If  insurance  is  solio> 
ited  in  another  state  by  a  broker,  and  the  property  owner  there  con- 
sents to  take  insurance  in  companies  acceptable  to  such  broker,  who 
thereupon  requests  an  insurance  corporation  of  this  state  to  write  such 
insurance,  and  it,  at  its  office  in  this  state,  fills  out  an  application  for 
the  insurance,  and  prepares  a  premium  note  to  be  signed  by  the  prop- 
erty owner,  and  transmits  the  note  and  application  to  him,  and  at  the 
same  time  fills  out  a  policy  of  insurance,  all  these  papers  being  dated 
at  its  home  oflSice,  and  stipulating  that  the  contract  of  insurance  shall 
be  governed  by  the  laws  of  this  state,  and  the  papers  are  then  sent  to 
the  brokers,  and  by  them  mailed  to  the  property  owner,  who,  on  his 
part,  then  answers  the  questions  contained  in  the  contract,  signs  the 
premium  note,  accepts  the  policy,  transmits  the  application  and  note 
and  a  cash  premium  to  the  brokers,  who  in  turn  send  them  to  the 
insurer  in  this  state,  the  contract  of  insurance  is  not  completed  until 
the  note  and  application  are  accepted  by  the  insurer,  and  hence  must 
be  deemed  to  have  been  made  in  this  state. 

Action  by  the  plaintiff,  Seamans,  as  receiver  of  tlie  Mil- 
waukee Mutual  Fire  Insurance  Company,  a  corporation 
organized,  existing,  and  doing  business  under  the  laws  of 
Wisconsin.  The  defendant,  being  the  owner  of  certain  per- 
gonal property  at  Fort  Madison,  Iowa,  and  also  at  St.  Louis, 
Missouri,  procured  policies  of  insurance  thereon,  in  consid- 
eration of  which  it  gave  certain  premium  notes  upon  which 
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plaintifif  sought  to  recover  in  this  action.  The  defendant 
insisted  that  the  contracts  sought  to  be  enforced  were  exe- 
cuted in  violation  of  the  laws  of  Iowa  and  of  Missouri,  and 
were  therefore  void.  Certain  insurance  brokers  doing  busi- 
ness at  Chicago  solicited  the  insurance  of  the  defendant  at 
its  oflfice  in  Missouri,  and  it  then  consented  to  take  insurance 
in  acceptable  companies  from  such  brokers.  They  then  ap- 
plied by  letter  to  the  Milwaukee  Fire  Insurance  Company 
to  write  policies  of  such  insurance.  Thereupon  it,  at  its 
oflSce  in  Milwaukee,  filled  out  an  application,  with  a  note  at 
the  bottom  thereof,  together  with  a  policy  of  insurance  insur- 
ing the  property  of  the  defendant.  The  application,  note, 
and  premium  were  mailed  to  the  brokers  at  Chicago,  and  by 
them  in  turn  mailed  to  the  defendant  at  St.  Louis.  It  then 
and  there  accepted  the  policy  of  insurance,  answered  the 
questions  in  the  application,  signed  the  application  and  ac- 
companying premium  note,  and  returned  them  with  a  cash 
premium  to  the  brokers,  who  thereupon  mailed  the  applica- 
tion and  premium  note  to  the  insurance  company,  and  sent 
to  it  that  part  of  the  cash  premium  due  to  it  after  deducting 
the  commissions  of  the  brokers.  These  brokers  were  not 
agents  of  the  insurance  company,  and  never  had  any  author- 
ity to  write  policies  for  it,  nor  were  they  ever  employed  to 
solicit  insurance  for  it.  Judgment  in  favor  of  the  plaintiff, 
from  which  the  defendant  appealed. 

La  Boule  &  Hunt,  for  the  appellant. 
George  E.  Sutherland,  for  the  respondent. 

^'^  Cassoday,  J.  Tlie  insurance  company  and  the  de- 
fendnnt  corporation  were  each  created  and  organized  under 
and  by  virtue  of  the  laws  of  this  state,  and  exist  only  by 
force  of  the  laws  of  this  state.  Since  such  laws  of  them- 
selves have  no  extraterritorial  force,  these  corporations  can- 
not migrate  to  other  states,  but  must  dwell  in  the  state  of 
their  creation:  Larson  v.  Aultman,  86  Wis.  283,  284;  39  Am. 
St.  Rep.  893,  and  cases  there  cited.  While  these  corpora- 
tions can  only  live  and  have  their  being  in  this  state,  yet  their 
residence  here  creates  no  insuperable  objection  to  their  power 
to  contract  and  be  contracted  with  in  other  states,  provided 
they  do  so  in  accordance  with  the  laws  of  such  other  states. 
One  of  the  policies  issued  by  the  insurance  company  covered 
certain  personal  property  of  the  defendant  located  in  Iowa, 
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and  the  other  covered  certain  personal  property  of  the  de- 
fendant located  in  Missouri.  The  authority  of  each  of  those 
states  to  prescribe  the  conditions  upon  which  each  of  said 
corporations  would  be  allowed  to  make  contracts  and  do 
business  *''•  therein  must  be  conceded:  State  v.  United  States 
Mut.  etc.  Assn.,  67  Wis.  629;  Stanhilber  v.  Mutual  etc.  Ins. 
Co.,  76  Wis.  291;  State  v.  Root,  83  Wis.  680.  No  question  ia 
made  as  to  the  right  of  the  defendant  to  make  valid  contracts 
and  do  business  in  Iowa  or  Missouri.  But  it  is  conceded 
that  the  insurance  company  never  complied  with  such  con- 
ditions so  prescribed  by  those  states,  respectively,  and  that, 
by  the  statutes  of  each  of  those  states,  any  contracts  made 
by  that  company  therein  were  absolutely  void. 

But  each  of  the  contracts  for  the  insurance  of  such  prop- 
erty against  loss  by  fire  was  a  mere  contract  for  indemnity  in 
case  of  loss:  Darrell  v.  Tibbitts,  5  Q.  B.  Div.  560;  Stanhilber 
V.  Mutual  etc.  Ins.  Co.^  76  Wis.  291.  Although  it  related  to 
the  loss  of  such  property,  yet  it  in  no  way  attached  to  or 
affected  the  title  to  such  property.  Such  being  the  nature  of 
the  contracts  sued  upon  and  the  residence  of  the  two  corpo- 
rations, there  would  seem  to  be  no  good  reason  why  they 
could  not,  within  the  state  of  Wisconsin,  make  valid  con- 
tracts for  indenaiiit}''  against  loss  by  fire  of  such  properties, 
notwithstanding  the  same  were  located  in  such  other  states. 
This  seems  to  be  conceded  by  counsel  for  the  defendant. 
The  vital  question  in  the  case,  therefore,  is  whether  these 
contracts  were  made  in  Wisconsin  or  in  the  respective  states 
where  the  properties  were  located. 

The  negotiation  for  the  insurance  upon  the  Iowa  property 
was  commenced  by  the  Chicago  brokers,  who  solicited  insur- 
ance of  the  defendant's  agent  in  Missouri,  to  be  written  in 
mutual  companies.  The  defendant  thereupon  consented  to 
take  insurance  in  acceptable  companies  from  such  brokers 
upon  the  mutual  plan  upon  its  property  located  at  Fort  Mad- 
ison, Iowa.  Said  brokers  then,  by  letter,  requested  the  Mil- 
waukee Mutual  Fire  Insurance  Company  to  write  a  portion 
of  such  insurance.  That  company  thereupon,  at  its  office  in 
Milwaukee,  filled  out  a  blank  application  for  such  insurance, 
**•  with  a  premium  note  at  the  bottom,  to  be  signed  by  the 
defendant,  and  said  application  contained  some  twenty  ques- 
tions for  the  defendant  to  answer  by  writing  in  the  several 
answers.  At  the  same  time,  at  its  office  in  Milwaukee,  that 
company  filled  out  a  policy  for  such  insurance,  and  such 
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Application,  note,  and  policy  were  each  and  all  dated  at  Mil- 
waukee, December  3,  1888,  and  said  policy  recited  that  the 
application  and  premium  note  had  been  given  and  were  on 
file  in  the  company's  office  at  Milwaukee;  tluit  such  applica- 
tion was  a  part  of  the  contract  of  insurance,  and  a  warranty 
on  the  part  of  the  insured;  that,  if  certain  conditions  existed, 
the  policy  should  be  void;  that  the  charter  and  by-laws  of 
the  company,  and  the  laws  of  Wisconsin  under  which  it  was 
organized,  were  thereby  declared  to  be  a  part  of  the  contract 
of  insurance,  and  to  be  resorted  to  in  order  to  determine  the 
rights  and  obligations  of  the  parties  thereto.  Said  blank  ap- 
plication, blank  note,  and  policy  so  filled  out  were  thereupon 
mailed  by  the  insurance  company  to  the  Chicago  brokers,  and 
by  them  mailed  to  the  defendant  at  its  St.  Louis  office.  The 
defendant  thereupon  accepted  the  policy,  answered  the  sev- 
eral questions  contained  in  the  blank  application,  and  signed 
the  same,  and  signed  said  blank  premium  note,  and  there- 
upon returned  the  application  and  premium  note,  so  signed, 
together  with  the  cash  premium,  to  the  Chicago  brokers,  who 
receipted  therefor;  and  thereupon  said  brokers  mailed  said 
application,  note,  and  cash  premium,  less  twenty  per  cent 
thereof,  to  the  insurance  company.  The  contract  to  insure 
the  property  in  Missouri  was  procured  substantially  in  the 
same  way,  except  that  the  brokers  were  located  at  St.  Louis 
instead  of  Chicago. 

We  are  constrained  to  hold  that  the  application,  premium 
note,  and  policy  must  be  taken  and  construed  together  as 
one  instrument,  constituting  the  contract  of  insurance:  Herbst 
V.  Lowe,  65  Wis.  320.  This  being  so,  we  must  hold  that  the 
policy,  blank  application,  and  blank  premium  note,  ***  so 
made  out  by  the  insurance  company  and  mailed  as  men- 
tioned, were  a  mere  proposition  by  that  company  to  insure 
the  property  in  case  the  cash  premium  should  be  paid,  the 
premium  note  siiould  be  signed  by  the  defendant,  and  the 
several  questions  propounded  in  the  application  should  be 
answered  to  its  satisfaction.  Certainly  it  was  possible  that 
those  several  questions  might  have  been  answered  in  such  a 
way  that  neither  the  Milwaukee  company  nor  any  other  com- 
pany would  be  justified  or  expected  to  insure  the  property. 
The  trial  court  rightly  held  that  the  persons  so  soliciting  the 
insurance  were  insurance  brokers,  and  in  no  sense  agents  of 
the  Milwaukee  company;  that,  in  so  far  as  they  were  agents 
for  any  one,  they  were  agents  of  the  defendant.     This  being 
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60,  it  necessarily  follows  that  the  contract  of  insurance  did 
not  become  complete  and  absolutely  binding  upon  both  par- 
ties until  the  note  and  application  were  filled  out  and  signed, 
and  submitted  to,  and  in  effect  approved  by,  the  insurance 
company.  The  contract,  therefore,  must  be  deemed  to  hava 
been  made  at  Milwaukee,  where  the  final  assent  was  given: 
Whiston  y.  Stodder,  8  Mart.  (La.)  95;  13  Am.  Dec.  281;  Ford 
V.  Buckeye  State  Ins.  Co.,  6  Bush,  138;  99  Am.  Dec.  663,  and 
notes;  Hamilton  v.  Lycoming  Mut.  Ins.  Co.,  5  Pa.  St.  339 j 
Mactier  v.  Frith,  6  Wend.  103;  21  Am.  Dec.  262;  Milliken  v. 
Pratt,  125  Mass.  374;  38  Am.  Rep.  241. 

"  When  a  contract  is  made  in  one  country,  to  be  performed 
wholly  or  partially  in  another,  prima  facie  the  contract  is  to 
be  construed  and  enforced  according  to  the  lex  loci  contractus; 
but  the  court  will  look  at  all  the  circumstances  to  ascertain 
by  the  law  of  which  country  the  parties  intended  the  contract 
to  be  governed,  and  will  enforce  the  contract  accordingly, 
unless  it  should  contain  stipulations  contrary  to  morality  or 
expressly  forbidden  by  positive  law":  In  re  Missouri  Steam- 
ship Co.,  42  Ch.  Div.  321.  The  contract  in  that  case  was 
made  in  Massachusetts,  between  an  American  citizen  and  a 
British  company,  for  the  carriage  of  cattle  ***  from  Boston 
to  England  in  a  British  ship,  and  contained  a  clause  void  as 
against  public  policy  by  the  law  of  Massachusetts,  but  valid 
by  the  law  of  England,  and  it  was  held  that  the  contract 
itself  showed  that  the  parties  intended  to  be  governed  by  the 
law  of  England,  giving  effect  to  the  clause  mentioned.  This 
is  upon  the  well-established  principle  that  when  a  contract 
is  open  to  two  constructions,  the  one  lawful  and  the  other 
unlawful,  the  former  must  be  adopted:  Hohbsv.  McLean,  117 
U.  S.  567;  United  States  v.  Central  Pac.  R.  R.  Co.,  118  U.  S. 
236.  Much  of  the  seeming  conflict  in  the  adjudications 
upon  the  subject  of  the  lex  loci  contractus  will  disappear  by 
carefully  discriminating  as  to  the  precise  nature  of  the  issue 
and  matter  under  consideration.  Thus,  it  was  held  by  the 
supreme  court  of  the  United  States  that  "  Matters  bearing 
upon  the  execution,  interpretation,  and  validity  of  a  con- 
tract are  determined  by  the  law  of  the  place  where  it  is 
made.  Matters  connected  with  its  performance  are  regu- 
lated by  the  law  prevailing  at  the  place  of  performance. 
Matters  respecting  the  remedy  depend  upon  the  law  of  the 
place  where  the  suit  is  brought":  Scudderv.  Union  Nat.  Bank ^ 
91  U.  S.  406.     Here  the  only  question  presented  is  as  to  the 
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validity  of  the  contract,  and  that  is  necessarily  governed  by 
the  law  of  the  place  where  it  was  made,  which,  as  observed, 
is  the  law  of  Wisconsin. 

By  the  Court.    The  judgment  of  the  circuit  court  is  af- 
firmed.   

Insurance  bt  Foreiok  Corporation  —  Validity  or  Polict. — If  an 

insurance  corporation  organizsd  and  doing  busineas  in  this  state  solicits 
insurance  in  another,  and  there  receives  an  application  and  a  premium  not« 
'which  is  dated  at  its  home  office  in  this  state,  to  which  the  note  and  appli* 
cation  are  sent  and  from  which  a  policy  issues  the  contract  is  deemed  to 
be  made  here,  and  is  controlled  by  the  laws  of  this  state,  and  not  by  the  laws 
of  the  state  in  which  the  property  insured  is  situated:  Harden  r.  Hotel 
Owners'  In».  Co.,  85  Iowa,  584;  39  Am.  St.  Rep.  316,  and  note,  with  the 
cases  collected.  But  in  Wood  v.  Cascade  etc.  Ins.  Co.,  8  Wash.  427,  40  Am. 
St.  Rep.  917,  it  was  held  that  if  the  laws  of  a  state  regulating  the  business 
of  insurance  therein  declare  that  all  insurance  effected  by  foreign  corpora* 
tions  which  have  not  complied  with  such  laws  is  unlawful  and  void,  and 
of  no  effect  whatever,  a  policy  issued  in  violation  of  this  rule  is  void,  not 
only  in  that  state,  but  in  every  other,  and  hence  no  recovery  can  be  had 
thereon  in  the  state  in  which  such  corporation  was  organized.  The  cases 
on  this  subject  are  further  collected  in  the  note  to  the  latter  case:  See,  also^ 
the  case  of  Rose  v.  Kimberly  etc  Co.,  89  Wis.  544;  post,  p.  03i). 


Chapman  Valve    Manufaotueino   Company   v. 
Oconto  Water  Company. 

[89  Wisconsin,  264.] 
A  Mechanic's  or  Materialman's  Lien  cannot  be  Enforced  against  a 
System  of  Waterworks,  nor  any  part  thereof,  constructed  for  the  pur- 
pose of  supplying  a  city  and  its  inhabitants  with  water  for  protec- 
tion against  fire  and  for  domestic,  manufacturing,  and  other  purposes, 
though  such  works  do  not  belong  to  ths  city,  but  to  a  corporation  organ- 
ized under  a  statute  of  the  state  and  aathorized  by  an  ordinance  of  the 
municipality. 

Suit  to  enforce  an  alleged  mechanic's  lien  against  the  de- 
fendant's waterworks  system  or  plant,  or,  if  that  should  be 
denied,  then  against  certain  valves  therein  which  had  been 
furnished  by  the  plaintiff.  The  defendant  was  a  corporation 
organized  under  the  statutes  of  the  state  for  the  purpose  of 
supplying  the  city  of  Oconto  and  its  inhabitants  with  water 
for  protection  against  fire,  and  for  domestic,  manufacturing, 
and  other  purposes.  It  had  by  an  ordinance  of  the  common 
council  been  authorized  to  construct,  maintain,  and  operate 
such  waterworks  for  the  period  of  thirty  years.    These  works 
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after  completion  were  accepted  by  the  common  council  as  be- 
ing constructed  in  conformity  witli  the  ordinance.  The  trial 
court  decided  that  upon  groun^^o  of  public  policy  the  lien 
law  of  the  state  did  not  apply  to  the  waterworks  system  of 
the  defendant,  and  gave  merely  a  personal  judgment  against 
it  for  the  amount  of  the  plaintiff's  claim.  The  plaintiflf 
thereupon  appealed. 

Miller^  Noyea  &  Miller,  for  the  appellant. 

Webster  &  Martineau,  for  the  respondent. 

*''*  Newman,  J.  The  instant  case  is  an  action  for  a  statu- 
tory lien  upon  the  entire  waterworks  plant  of  the  defendant, 
or,  if  that  is  denied,  upon  the  valves  furnished  by  the  plain- 
tiff, as  machinery  which  may  be  removed. 

In  Wilkinson  v.  Hoffman,  61  Wis.  637,  this  court  held,  on 
grounds  of  public  policy  and  convenience,  that  a  mechanic's 
lien  was  not  given  by  section  3314  of  the  Revised  Statutes 
against  machinery  placed  in  a  building  which  was  a  part  of 
a  waterworks  plant  owned  by  a  city  and  held  for  public  use. 
It  was  said  that:  "  The  public  inconvenience  which  would 
result  from  having  such  machinery  removed  is  too  obvious 
and  grave  to  require  any  discussion.  The  comfort,  health, 
safety,  and  property  of  the  citizens  would  be  greatly  endan- 
gered by  allowing  the  facilities  for  procuring  water  to  be  sus- 
pended, even  for  a  short  period.  In  view  of  the  serious 
consequences  which  would  result  by  allowing  the  lien  to 
attach  to  machinery  thus  used,  and  which  more  than  coun- 
tervails any  private  advantage,  we  are  inclined  to  hold  that 
the  provision  does  *''*  not  apply  in  the  case  before  us."  And 
80  the  court  held,  "  on  grounds  of  public  necessity  and  con- 
venience," that  a  lien  was  not  given  by  the  statute  on  prop- 
erty so  held  for  public  use. 

The  city  of  Oconto  has  provided  for  the  supply  of  the  water 
necessary  for  its  protection  against  fire,  and  for  all  the  uses 
of  its  citizens,  by  a  contract  with  the  defendant,  which  is  a 
corporation  specially  organized  for  that  purpose,  for  the  term 
of  thirty  years.  The  defendant's  system  of  waterworks  was 
constructed  under  an  ordinance  of  the  city,  which  directed, 
in  considerable  detail,  the  manner  of  its  construction,  extent 
and  capacity  of  the  plant,  and  the  manner  of  its  operation. 
It  also  gave  it  a  franchise  to  construct  and  operate  its  works 
for  thirty  years.      After  the   plant  was  completed  the  city 
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accepted  it  by  an  ordinance  which  declared  it  to  be  con- 
Btructed  in  accordance  with  the  ordinance  and  the  franchise 
conferred.  In  this  manner  the  city  provided  itself  with  a 
system  of  waterworks  for  the  protection  and  convenience  of 
its  inliabitants.  It  became  and  was  the  waterworks  of  tlie 
city  of  Oconto.  It  is  manifest  that  the  inconvenience  and 
danger  which  must  result  from  a  stoppage  of  the  operation 
of  the  waterworks,  or  from  any  interference  with  their  use 
and  operation,  to  the  city  and  to  its  inhabitants,  would  be 
equally  grave  and  important,  whether  the  system  was  owned 
and  operated  by  the  city  or  whether  the  city  owned  only  the 
right  to  have  it  operated  for  its  benefit,  and  for  the  benefit 
and  protection  of  its  citizens.  The  effect  of  enforcing  a  lien 
upon  the  valves,  as  machinery  which  might  be  removed,  would 
be  to  dismantle  the  plant  and  stop  its  operation  for  a  time  at 
least,  and  to  deprive  the  city  and  its  inhabitants  of  its  protec- 
tion and  use  in  either  case.  So  the  case  comes  within  the 
rule  of  Wilkinson  v.  Hoffman,  61  Wis.  637,  and  the  lien  upon 
the  valves  must  be  denied. 

To  extend  the  lien  over  the  entire  plant  would  bring  a  like 
*''*  mischief  and  inconvenience.  The  lien  could,  by  the  terms 
of  the  statute,  extend  only  to  and  include  the  entire  plant, 
with  all  the  interest  which  the  defendant  has  in  tlie  land  on 
which  the  plant  is  situated.  The  statute,  in  terms,  gives  no 
more.  The  defendant  has  an  oral  contract  with  the  city  for 
the  purchase  of  the  lots  on  which  its  pumping  works  stand, 
and  the  franchise  to  lay  its  main  pipes  and  hydrants  in  the 
streets.  It  has  no  otiier  or  further  interest  in  the  land. 
Perhaps  this  is  a  sufficient  interest  to  support  a  lien,  in  an 
ordinary  case,  upon  the  plant,  with  the  interest  in  the  land. 
But  in  terms  the  statute  gives  no  more.  It  gives  no  lien  upon 
or  right  to  sell  the  franchise  to  operate  the  works.  Whether 
the  statute  shall  be  extended  by  construction  to  cases  not 
within  its  express  terms  may  depend  somewhat  on  its  sub- 
ject matter  as  related  to  questions  of  public  policy  and  con- 
venience. The  effects  and  consequences  which  may  result 
from  an  enlarged  construction  of  the  statute  may  be  consid- 
ered in  determining  its  proper  construction.  If  it  shall  be 
held  that  the  plaintiff  has  a  lien  which  covers  the  plant,  then 
the  plant  may  be  sold  to  satisfy  the  lien.  It  will  then  come 
to  a  purchaser  who  has  no  franchise  to  operate  it,  for  tljo 
statute  does  not  give  a  lien  upon  the  franchise.  Nor  does  it 
provide  that  the  franchise  shall  follow  the  plant  on  sale  under 


Jan.  1895.]     Chapman  Valve  Co.  v.  Oconto  W.  Co.         833 

a  lien  judgment.  Nor  does  the  franchise  follow  the  plant  by 
force  of  the  rule  that  the  incident  follows  its  principal.  If 
that  maxim  has  any  application,  it  should  be  considered 
that  the  franchise  is  the  principal  thing.  All  other  rights 
spring  from  the  franchise.  The  franchise  is  a  grant  in  gross 
of  an  incorporeal  hereditament,  and  is  not  appurtenant  to 
any  particular  land  or  property:  Fond  du  Lac  Water  Co.  v. 
Fond  du  Lac,  82  Wis.  322.  It  would  not  follow  the  plant  on 
sale  under  a  lien  judgment.  It  is  neither  subject  to  the  lien, 
by  provision  of  the  statute,  nor  follows  the  plant  on  sale  as  an 
incident  follows  its  principal.  It  is  not  appurtenant  to  the 
plant.  Nor  can  the  *''*  plant  be  sold  separately  from  the 
franchise  to  operate  it.  The  franchises  and  corporate  rights 
of  a  company,  and  the  means  vested  in  them,  which  are 
necessary  to  the  existence  and  maintenance  of  the  object  for 
which  they  were  created,  are  incapable  of  being  granted  away 
or  transferred  by  any  act  of  the  company  itself,  or  by  any 
adverse  process  against  it,  unless  it  is  authorized  by  a  stat- 
ute: Yellow  River  Imp.  Co.  v.  Wood  Co.,  81  Wis.  55i;  Fos' 
ier  v.  Fowler,  60  Pa.  St.  27;  8  Am.  &  Eng.  Ency.  of  Law,  634, 
and  cases  cited  in  notes.  To  sell  the  plant  to  a  purchaser 
who  had  no  franchise  to  operate  it  would  work  all  the  public 
mischief  and  inconvenience  which  its  total  destruction  would 
cause.  Besides,  a  sale  of  the  plant  separate  from  the  fran- 
chise would  be  a  delusive  remedy  to  the  plaintiff.  The  plant 
without  the  franchise  is  practically  without  value,  a  consid- 
eration which  shows  that  that  cannot  be  the  plaintiff's  rem- 
edy. Nor  has  a  court  of  equity  power  to  extend  the  lien  over 
rights  not  made  subject  to  it  by  the  statute.  So  it  must  be 
held  that  no  mechanic's  lien  is  given  by  the  statute  upon  a 
waterworks  plant  which  a  city  has  provided  for  the  protec- 
tion and  convenience  of  its  citizens  by  a  contract  with  a  cor- 
poration organized  for  that  purpose. 

The  court  has  not  overlooked  nor  failed  to  appreciate  the 
force  of  the  learned  and  industrious  opinion  upon  these  same 
questions  of  Mr.  Justice  Jenkins,  in  the  United  States  circuit 
court  for  the  eastern  district  of  Wisconsin,  against  the  same 
defendant  {National  etc.  Works  v.  Oconto  Water  Co.,  52  Fed. 
Rep.  43),  and  affirmed  by  the  circuit  court  of  appeals:  Oconto 
Water  Co.  v.  National  etc.  Works,  7  Cir.  Ct.  App.  603;  59  Fed. 
Rep.  19.  While  this  court  entertains  the  highest  respect  for 
the  opinions  of  those  learned  courts,  and  for  the  distinguished 
ability  of  the  judges  who  have  pronounced  and  affirmed  that 
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decision,  it  has  yet  felt  constrained  to  a  dififerent  judgment 
by  the  force  of  its  former  decisions  and  by  the  logic  of  the 
situation.  It  is  considered  that  the  view  it  has  *'*  taken  in 
this  opinion  is  in  accord  with  the  weight  of  authority  and  of 
the  better  reason. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Mechanio'8  Libit  agaimst  Pkopertt  of  Quasi  Public  Corporation.  — 
The  property  of  an  electric  light  corporation  having  a  franchise  from  a  city 
to  occupy  ita  streets  in  the  transmission  of  light  to  its  inhabitants  is  sub- 
ject to  a  mechanic's  lien  under  a  statute  granting  such  lien  to  any  mechanic 
or  other  person  who  shall,  under  contract  with  the  owner  of  any  tract  of 
land,  perform  labor  or  furnish  material  for  erecting,  altering,  or  repairing 
any  building  or  appurtenance  to  any  building,  or  any  erection  or  improve- 
ment: Badger  Lumber  Co.  v.  Marion  Water  etc.  Co.,  48  Kan.  187;  30  Am.  St. 
Kop.  306,  and  note.  See,  further,  the  extended  note  to  La  Crosse  etc  B.  R. 
Co.  V.  Vandei-poolt  78  Am.  Dec.  696-698. 


Ballin  v.  Merchants'  Exchange  Bank. 

[89  Wisconsin,  278.] 

Corporations — Trust  Fond  Doctrine. — A  Creditor,  knowing  a  Cor- 
porate Debtor  to  be  Insolvent,  may  attach  its  property,  and,  by  so 
doing,  obtain  a  lien  and  preference  which  other  creditors  cannot  com- 
pel him  to  surrender  or  share  with  them. 

PEACflCB — CoDEFENDANTS*  RiGHT  TO  RELIEF  A3  AGAINST  OnK  ANOTHER. — 
Defendants  who  merely  answer  the  complaint  of  the  plaintiff,  though 
in  doing  so  they  aver  that  creditors  of  another  class  have  been  guilty 
of  bad  faith  and  collusion,  are  not  entitled  to  affirmative  relief  against 
other  codefendants.  To  obtain  that  they  should  interpose  a  cross-com- 
plaint. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas,  and  Bloodgood, 
Bloodgood  &  Kemper,  for  the  appellants. 

0.  T.  Williams,  and  Miller,  Noyes  &  Miller,  for  the  respond- 
ents. 

ass  WiNSLOW,  J.  A  creditor  of  an  insolvent  corporation, 
knowing  its  insolvency,  attaches  its  property,  without  collu- 
sion with  the  oflBcers  of  the  corporation.  Afterward,  and 
while  the  attached  property  is  in  the  hands  of  the  oflScer, 
another  creditor  obtains  judgment  and  commences  an  action, 
under  section  321G  of  the  Revised  Statutes,  to  close  up  its 
affairs  and  sequestrate  its  property,  making  the  attaching 
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creditor  and  the  oflBcer  parties  to  the  suit.  Can  the  attach- 
ing creditor  be  deprived  of  bis  lien  upon  the  property  at- 
tacbed,  and  be  compelled  to  sbare  equally  with  all  other 
creditors  in  the  property  of  the  corporation?  This  is  the 
single  question  which  is  sharply  presented  in  this  case. 

The  complaint  charged  a  fraudulent  and  collusive  attach- 
ment by  the  first  class  of  creditors;  and  a  preliminary  order, 
based  on  tbis  complaint,  requiring  the  sheriff  to  surrender  the 
attached  property  to  the  receiver,  was  affirmed  by  this  court: 
Ballin  v.  Loeh,  78  Wis.  404.  The  ultimate  rights  of  the  at- 
taching creditors  were  not  determined  on  that  appeal,  how- 
ever; but  it  was  held  that  they  must  come  into  this  action 
for  any  share  of  the  proceeds  of  the  properly,  or  for  any  rem- 
edy against  it.  The  effect  of  that  decision  was  simply  to 
hold  that  the  receiver  was  entitled  to  the  possession  of  the 
property  for  the  purpose  of  winding  up  the  affairs  of  the  cor- 
poration, and  that  all  claims  of  liens  upon  the  property  must 
be  litigated  in  this  action.  On  the  trial  the  plaintiffs  aban- 
doned all  charges  of  collusion  and  fraud,  and  rested  solely 
on  the  ground  of  the  corporation  being  insolvent,  and  that 
the  attaching  creditors  had  knowledge  of  such  insolvency 
when  they  attached.  And  thus  the  question  presents  itself, 
*®®  as  first  above  stated.  Upon  this  question  the  plaintiffs 
rest  their  case  upon  the  so-called  *'  trust  fund "  doctrine, 
and  take  a  broad  ground  that  from  the  moment  a  trading 
corporation  becomes  insolvent  its  assets  becon)e  a  trust  fund 
for  the  benefit  of  its  creditors,  and  that  no  creditor,  knowing 
of  its  insolvency,  can  obtain  a  valid  lien  by  attachment  of 
any  of  the  property;  and  they  argue  that  this  doctrine  has 
received  the  express  or  implied  sanction  of  this  court. 

It  must  be  admitted  that  there  are  authorities  in  other 
jurisdictions  holding  this  doctrine  to  its  full  extent,  but  it 
certainly  has  not  yet  been  held  by  this  court  that  a  creditor 
of  an  insolvent  corporation  may  not  obtain  a  valid  lien  by 
attaching  its  property  in  a  bona  fide  attempt  to  collect  bis 
debt.  The  cases  which  are  principally  relied  upon  by  the 
plaintiffs  as  having  sanctioned  the  trust  fund  doctrine  in  this 
court  are  First  Nat.  Bank  v.  Knoioles,  67  Wis.  373;  Haywood 
V.  Lincoln  etc.  Co.,  64  Wis.  639;  Ballin  v.  Loeb,  78  Wis.  404; 
Ford  v.  Planhinton  Bank,  87  Wis.  363.  A  brief  review  of  the 
questions  actually  decided  in  these  cases  will  be  useful.  In 
Haywood  v.  Lincoln  etc.  Co.,  64  Wis.  639,  it  was  held  that 
directors  of  an  insolvent  corporation  could  not  lawfully  con- 
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vey  or  mortgage  tho  corporate  property  to  themselves  to 
secure  their  own  claims  against  the  corporation.  In  First 
Nat.  Bank  v.  Knowlea,  67  Wis.  373,  it  was  held  that  a  trust 
deed  of  an  insolvent  manufacturing  corporation  to  secure 
bonds  given  to  certain  creditors,  some  of  whom  were  directors 
of  the  corporation,  was  void  because  made  with  the  intent  to 
hinder,  delay,  and  defraud  other  creditors,  and  because  it  had 
the  effect  of  a  fraudulent  preference  of  certain  creditors  ta 
the  exclusion  of  all  otliers.  In  Ballin  v.  Loeb,  78  Wis.  404, 
it  was  held  (as  previously  stated  in  this  opinion)  that  an 
attaching  creditor  of  an  insolvent  corporation,  whose  attach- 
ment was  charged  to  have  been  fraudulent  and  collusive, 
must  come  into  this  action  and  assert  his  rights  to  a  lien 
upon  the  attached  property.  The  same,  in  principle,  was  the 
holding  in  Ford  v.  **'  Plankinton  Bank,  87  Wis.  363.  In 
the  last-named  case  it  was  charged  that  judgments  by  con- 
fession had  been  collusively  and  fraudulently  obtained  and 
levies  made  thereunder;  and  it  was  held  that  the  property 
levied  upon  must  go  into  the  hands  of  the  receiver,  and  that 
a  creditor  must  seek  and  enforce  his  lien,  if  any,  in  the  seques- 
tration action.  On  the  other  hand,  in  Garden  City  etc.  Co.  v. 
Geilfuss,  86  Wis.  612,  it  was  distinctly  held  that  where  an 
insolvent  corporation  had  made  a  valid  assignment  for  the 
benefit  of  its  creditors  under  the  statute,  such  assignment 
was  not  superseded  or  affected  by  the  appointment  of  a 
receiver  in  an  action  against  the  corporation  under  section 
3216  of  the  Revised  Statutes.  We  believe  the  foregoing  is  a 
fair  statement  of  the  questions  actually  presented  and  decided 
in  the  cases  named,  and  from  this  statement  it  seems  very 
certain  that  the  question  here  presented  has  not  been  fore- 
closed or  decided  by  this  court. 

The  intangible  body  known  to  the  law  as  a  corporation 
must  necessarily  act  by  its  agents,  and  these  agents  are  its 
managing  oflBcers.  An  agent  who  is  handling  the  funds  or 
property  of  his  principal  acts  in  a  trust  capacity,  and  is,  in  a 
sense,  a  trustee.  The  managing  oflQcers  of  the  corporation 
are  therefore  at  all  times  trustees  for  the  corporation  and  its 
stockholders.  It  may  also  be  correctly  said  that  the  corpo- 
rate property  in  the  hands  of  the  receiver  is  a  trust  fund  for 
the  benefit  of  creditors,  in  the  sense  that  it  is  to  be  applied  to 
the  payment  of  the  corporate  creditors  before  it  can  be  applied 
for  the  use  or  benefit  of  the  stockholders.  The  plaintiff^a 
contention  is  broader  than  this,  and  is  to  the  effect  that  when 
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a  corporation  in  fact  becomes  insolvent,  though  still  doing 
business,  the  managing  directors  thereof  become  trustees  of 
the  corporate  property,  in  the  full  and  complete  sense  of  the 
term,  and  can  make  no  disposition  of  such  property  to  one 
creditor  to  the  exclusion  of  others,  nor  can  a  creditor,  acting 
in  good  faith,  acquire  a  valid  lien  upon  the  corporate  prop- 
erty by  attachment.  As  to  the  ****  first  branch  of  this  prop- 
osition, to  the  effect  that  the  directors  cannot  convey  or 
mortgage  the  corporate  property  to  a  creditor,  we  are  not  now 
■concerned,  because  that  question  does  not  arise  in  this  case. 
The  sole  question  here  is  whether  a  diligent  creditor,  know- 
ing of  the  corporate  insolvency,  and  bringing  his  attachment 
proceedings  in  an  honest  effort  to  collect  his  debt,  can  acquire 
a  valid  lien  upon  the  corporate  property,  which  will  be  pro- 
tected npon  a  subsequent  sequestration  action.  Upon  this 
■question  we  have  no  hesitation  in  holding  that  such  a  cred- 
itor will  acquire  a  valid  lien.  To  hold  otherwise  is  to  hold, 
in  effect,  that  a  debt  cannot  be  collected  by  ordinary  pro- 
cesses of  law  from  an  insolvent  corporation;  that  the  corpo- 
ration may  buy  and  sell,  make  contracts,  and  transact  its 
ordinary  business,  but  that  it  enjoys  a  practical  immunity 
from  all  the  laws  for  the  enforcement  of  its  obligations,  until 
flome  creditor  sees  fit  to  commence  an  action  to  wind  up  its 
affairs.  In  other  words,  it  may  buy  property,  but  cannot 
be  compelled  by  ordinary  processes  of  law  to  pay  for  it;  it 
may  contract,  but  cannot  be  compelled  to  perform  its  con- 
tract; it  is  provided  with  a  shield  which  becomes,  to  all 
intents  and  purposes,  a  sword  in  its  hands  against  the  dili- 
gent creditor.  Certainly  no  such  immunity  from  the  or- 
dinary laws  governing  the  rights  of  creditors  is  given  it  by 
statute.  On  the  contrary,  the  statute  provides  (Rev.  Stats., 
see.  2729)  that  any  creditor  may  proceed  by  attachment 
against  the  property  of  his  debtor,  "whether  a  natural  person 
or  corporation";  and  in  vain  do  we  look  for  any  exception  in 
the  statute  law,  such  as  is  claimed  here.  We  shall  not  at- 
tempt to  ingraft  any  such  exception  on  the  statute  by  deci- 
fiion.  We  see  no  good  reason  why  a  trading  corporation,  so 
long,  at  least,  as  it  deals  with  others  in  its  ordinary  course  of 
business,  should  not  be  subject  to  the  ordinary  remedies  pro- 
vided by  the  law  for  the  collection  of  debts.  Its  property  is 
certainly  not  trust  property  in  the  sense  that  it  cannot  be 
relied  on  by  its  ***  creditors  to  respond  to  the  ordinary 
processes  of  the  law  sued  out  in  good  faith.     The  following 
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authorities  fully  bear  out  these  views,  and  we  cite  them  as 
sustaining  the  point  now  decided,  without  afiBrming  or  deny- 
ing their  correctness  in  other  respects:  White  etc.  Mfg.  Co.  v. 
Henry  B.  Pettea  Importing  Co.,  30  Fed.  Rep.  864;  Hospea  v. 
Northwestern  Mfg.  Co.,  48  Minn.  174;  31  Am.  St.  Rep.  637; 
Fogg  V.  Blair,  133  U.  S.  534;  Hollins  v.  Brierfield  etc.  Co.,  150 
U.  S.  371;  Rosehoom  v.  Whittalcer,  132  111.  81.  From  these 
views  it  follows  that  the  first  class  of  creditors  were,  upon  the 
facts  before  the  court,  entitled  to  have  their  attachment  liens 
adjudged  valid,  and  to  be  first  paid  out  of  the  proceeds  of  the 
attached  property  in  the  hands  of  the  receiver,  and  hence 
that  the  order  of  the  superior  court  must  be  reversed. 

Another  question  now  arises  on  the  appeal  of  the  third 
class  of  creditors.  They  claim,  in  the  event  of  reversal,  the 
case  should  be  remanded  for  a  new  trial,  in  order  that  they 
may  litigate  the  good  faith  of  the  attachments  levied  by  the 
first  class  of  creditors,  which  they  allege  in  their  answer  were 
collusive  and  fraudulent.  The  difficulty  is  that  they  are  not 
in  a  position  to  litigate  the  question.  It  is  true  they  allege 
bad  faith  and  collusion  by  the  first  class  of  creditors,  but  they 
only  did  so  by  way  of  answer  to  the  plaintiff's  complaint. 
They  did  not  even  allege  the  facts  as  a  counterclaim,  nor  was 
the  answer  served  on  the  defendants  whose  rights  they  seek 
to  attack.  They  have  neither  formed  nor  attempted  to  form 
any  issue  with  their  codefendants.  Such  a  question  arising 
between  defendants*  must  undoubtedly  be  raised  by  an  ap- 
propriate pleading  which  the  codefendants  whose  rights  are 
assailed  have  an  opportunity  to  answer.  It  would  seem  to 
be  necessary  to  do  this  by  cross-complaint,  as  under  the  old 
equity  practice:  Trester  v.  Sheboygan,  87  Wis.  496;  1  Van 
Santvoord's  Equity  Practice,  2d  ed.,  224.  Certainly,  no  such 
issue  having  been  tendered  or  raised  by  the  third  class  of 
creditors,  the  first  class  of  creditors  are  **•  not  called  upon 
to  meet  it.  They  are  only  required  to  meet  the  plaintiffs' 
claims,  and  the  plaintiffs  having  abandoned  all  claims  of 
fraud  and  collusion,  as  they  had  a  perfect  right  to  do,  that 
issue  has  disappeared  from  the  case  so  far  as  the  first  class  of 
creditors  are  concerned. 

By  the  Court.  So  much  of  the  order  appealed  from  as 
provides  for  an  equal  distribution  among  creditors  of  all 
property  in  the  hands  of  the  receiver,  and  denies  any  prefer- 
ence, and  enjoins  further  proceedings  by  the  defendants,  is 
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reversed  with  costs,  upon  both  appeals,  and  the  remainder 
of  the  order  is  affirmed,  and  the  action  is  remanded  for  fur- 
ther proceedings  in  accordance  with  law. 

CoKPORATiONS — INSOLVENCY — PREFERENCES. — A  Creditor,  not  a  director, 
who  has  no  interest  in  an  insolvent  corporation  other  than  that  of  its  cred- 
itor, is  not  a  trustee,  and  baa  the  right  to  sue  by  attachment,  and  thus  ac- 
quire a  superior  lien  to  any  and  all  other  creditors,  although  advised  to 
attach  by  a  director  of  the  corporation:  La  Orange  Butler  Tub  Go.  v.  National 
Bank,  122  Mo.  154;  43  Am.  St.  Rep.  558,  and  note. 

Joint  Liability  Right  of  Codefendan  rs  to  Relief  as  against  Onh 
Another. — There  can  be  no  decree  between  codefendants,  or  recovery  by 
one  codefendaat  against  the  other,  when  the  complainant  is  entitled  to  no 
relief:  Western  Lunatic  Asylum  v.  Miller,  29  W.  Va.  326;  6  Am.  St.  Rep. 
644. 


Combes  v.  Keyes. 

[89  Wisconsin,  297.] 

A  Corporation  Dwells  within  the  State  of  Its  Creation,  and  can- 
not Migrate  to  another,  though  it  may  there  contract  and  exercisa 
such  other  corporate  franchise  as  the  laws  of  that  state  permit. 

Corporations — Dissolution  and  Destruction  of  by  Failure  to  Exer- 
cise Corporate  Rights  and  Franchises.— If  a  corporation,  by  virtue 
of  a  judicial  sale,  is  deprived  of  all  its  property  and  franchises,  and 
thereafter  continues  for  a  quarter  of  a  century  to  have  no  property  or 
franchises,  and  no  business  or  place  of  business,  during  all  of  which 
time  it  fails  to  elect  any  officers  or  keep  any  office,  it  will  be  presumed 
to  have  surrendered,  and  the  state  to  have  accepted,  its  franchises,  and 
to  liave  terminated  its  corporate  existence. 

Corporations. — A  Judgment  Rendered  against  a  Corporation  after 
Its  Dissolution,  or  after  a  surrender  by  it  aud  an  acceptance  by  the 
state  of  its  corporate  rights  and  franchises,  is  void.  A  defunct  corpo- 
ration cannot  be  brought  into  court  by  any  process  whatever. 

Practice. —  In  an  Action  against  a  Dissolved  or  Defunct  Corpora- 
tion it  is  proper  for  one  who  has  been  its  secretary  to  give  and  inform 
the  court  of  the  facts  which  had  worked  the  corporate  dissolution  and 
death. 

C.  H.  Van  Alstine  and  John  W.  Cary,  for  the  appellant. 

Hugh  Ryan,  for  the  respondent. 

•"®  Cassoday,  J.  The  Milwaukee  &  Minnesota  Railroad 
Company  was  organized,  under  the  general  statutes,  May  23, 
1859.  It  thereupon  acquired  by  conveyance  from  Barnes, 
through  a  foreclosure  of  the  Barnes  mortgage  and  a  sale 
thereon  to  Barnes,  all  the  rights,  property,  and  franchises 
•®'  of  the  La  Crosse  &  Milwaukee  Railroad  Company,  sub- 
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ject,  however,  to  three  mortgages  on  the  eastern  division,  and 
two  mortgages  out  he  western  division,  and  several  judgments 
on  the  respective  divisions,  including  one  in  favor  of  New- 
combe  Cleveland.  Prior  to  April  18,  1866,  the  Milwaukee  & 
St.  Paul  Railroad  Company  acquired  the  title  and  possession 
of  the  western  division,  through  the  foreclosure  of  the  first 
mortgage  thereon  and  a  sale  thereunder.  The  La  Crosse  & 
Milwaukee  Railroad  Company  was  expressly  authorized  by 
its  charter,  and  the  amendments  thereto,  to  mortgage  all  of 
its  estate,  real,  personal,  or  mixed,  "together  with  the  func- 
tions appertaining  to  said  railroad,  and  all  corporate  and 
other  franchises,  rights,  and  privileges"  of  said  company;  and 
hence,  by  that  foreclosure  and  sale,  the  same  were  vested  in 
the  Milwaukee  &  St.  Paul  Railroad  Company.  March  2, 
1867,  the  Milwaukee  &  St.  Paul  Railroad  Company  acquired 
the  title  and  possession  of  the  eastern  division,  under  and  by 
virtue  of  a  marshal's  sale  and  conveyance  to  it  on  a  decree 
entered  in  the  federal  court  January  11,  1867,  as  mentioned, 
in  a  suit  in  equity  in  favor  of  the  assignee  of  the  Cleveland 
judgment,  and  against  the  Milwaukee  &  Minnesota  Railroad 
Company,  to  enforce  that  judgment  as  a  lien  thereon.  Since 
March  2,  1867,  the  name  of  the  Milwaukee  &  St.  Paul  Rail- 
road Company  has  been  changed  to  the  Chicago,  Milwaukee, 
&  St.  Paul  Railway  Company,  and  the  same  has  ever  since 
been  in  possession,  and  operated  said  railroad  as  owner 
thereof. 

Prior  to  the  marshal's  sale  and  conveyance  mentioned  the 
Milwaukee  &  Minnesota  Railroad  Company  had  a  board  of 
directors,  who  had  severally  been  elected  at  the  time  and 
place  and  in  the  manner  prescribed  by  the  statutes  of  this 
state,  and  such  board  had  elected  a  president,  secretary,  and 
treasurer  of  that  company,  who  had  respectively  acted  as 
such  officers  down  to  the  time  of  the  marshal's  sale  and  con- 
veyance mentioned.  Independently  of  statute,  it  was  '•*  the 
duty  of  that  company,  during  its  existence,  to  have  an  office 
and  officers  within  this  state:  State  v.  Milwaukee  etc.  Ry.  Co., 
45  Wis.  579.  It  appears  that  no  notice  of  the  election  of  any 
such  directors  for  that  company  was  ever  given,  and  no  ap- 
pointment of  any  inspectors  of  any  such  election  was  ever 
made  as  prescribed  by  statutes  after  1866,  and  that  after 
April,  1867,  there  never  was  any  meeting  in  Wisconsin  of 
the  stockholders  or  directors  of  said  company  for  any  pur- 
pose; that  since  that  time  said  company  has  neither  owned, 
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possessed,  nor  had  any  property  in  this  state,  nor  been  en- 
gaged in  any  business  therein,  and  at  the  time  of  the  com- 
mencement of  this  action  it  had  no  agent  or  officer  therein. 

The  question  recurs  whether  the  Milwaukee  &  Minnesota 
Railroad  Company  has  any  legal  existence  in  this  state,  so  as 
to  entitle  it  to  sue  and  be  sued.  That  cora])any  was  incorpo- 
rated and  organized  under  and  by  virtue  of  the  laws  of  this 
state  over  thirty-five  years  ago,  and  existed  only  by  force  of 
the  laws  of  this  state.  Since  such  laws,  of  themselves,  had  no 
extra-territorial  force,  that  corporation  could  not  migrate  to 
some  other  state  or  country,  but  during  its  existence  was 
bound  to  dwell  in  this  the  state  of  its  creation:  Seamans  v. 
Knapp-Stout  etc.  Co.,  89  Wis.  171,  ante,  p.  825;  Larson  v.  AuU- 
man,  86  Wis.  283,  284;  39  Am.  St.  Rep.  893;  Bank  of  Augusta 
V.  Earle,  13  Pet.  588;  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  449. 
While  it  could  only  live  and  have  its  being  in  this  state,  yet 
its  residence  here  created  no  insuperable  objection  to  its  power 
to  contract  and  be  contracted  with  in  other  states,  and  having 
its  legal  existence  recognized  in  such  other  states.  But  any 
exercise  of  its  corporate  franchises  in  such  other  states  was 
merely  permissible  by  virtue  of  the  comity  of  such  states: 
Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall.  566. 

Such  being  the  law,  it  is  very  manifest  that,  if  the  Milwau- 
kee &  Minnesota  Railroad  Company  had  any  legal  exist- 
ence '•*  at  the  time  of  the  commencement  of  this  action, 
such  existence  was  confined  within  the  limits  of  this  state. 
And  yet  the  sherifi''s  return  is  to  the  effect  "  that,  after  due 
diligence,  search,  and  inquiry,"  he  could  not  find  that  com- 
pany within  his  county,  nor  any  officer  or  agent  of  the  same 
within  the  state.  The  same  condition  of  things,  as  to  that 
company  in  this  state,  had  existed  ever  since  April,  1867. 
If,  during  those  twenty-six  years,  it  existed  in  tliis  state  at 
all,  such  existence  was  without  any  definite  location,  intan- 
gible, and  unascertainable.  The  case  is  not  one  of  a  defend- 
ant whose  "  residence  is  unknown,"  or  who  "  keeps  himself 
concealed  "  within  the  state,  with  the  intent  to  "avoid  the 
service  of  a  summons,"  within  the  meaning  of  the  statute: 
Rev.  Stats.,  sec.  2639.  The  service  of  the  summons  by  pub- 
lication in  this  case  is  sought  to  be  justified  upon  the  sole 
ground  that  the  defendant  is  a  "private  corporation  organ- 
ized under  the  laws  of  the  state,  and  the  proper  officers  on 
whom  to  make  service  ....  cannot  be  found":  Rev.  Stats., 
sec.  2639. 
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The  statute  declares,  in  effect,  that  whenever  any  corpora- 
tion shall  have  neglected  or  refused  to  pay  and  discharge  ita 
debts,  "or  shall  have  suspended  its  ordinary  and  lawful 
business  for  one  whole  year,  it  shall  be  deemed  to  have  sur- 
rendered the  rights,  privileges,  and  franchises  granted  or  ac- 
quired under  any  law,  and  shall  be  adjudged  to  be  dissolved  ": 
Rev.  Stats.,  sec.  1763.  But  this  court  has  repeatedly  held 
that  such  neglect,  refusal,  or  suspension  "  for  one  whole  year'* 
does  not  ipso  facto  operate  as  a  dissolution  of  such  corpora- 
tion, but  simply  declares  an  efHcient  cause  for  adjudging  a 
dissolution  in  a  proper  action:  Strong  v.  McCagg,  55  Wis.  624; 
Sleeper  v.  Goodwin,  67  Wis.  577.  The  statute  also  prescribes, 
in  effect,  that  where  the  existence  of  a  corporation  expires 
by  its  own  limitation,  or  is  voluntarily  dissolved  in  the  man- 
ner provided  by  law  or  by  its  articles  of  association,  or  is  an- 
nulled by  forfeiture  or  otherwise,  nevertheless  it  '*•  shall 
continue  to  exist  for  three  years  for  certain  purposes:  Rev. 
Stats.,  sec.  1764;  Sleeper  v.  Goodwin,  67  Wis.  584.  So  the 
statute  authorizes  the  dissolution  of  a  corporation  by  a  writ- 
ten resolution  in  certain  cases:  Rev.  Stats.,  sec.  1789. 

It  must  be  remembered  that  the  Milwaukee  &  Minnesota 
Railroad  Company  acquired  the  rights,  property,  and  fran- 
chises of  the  La  Crosse  &  Milwaukee  Railroad  Company  by 
virtue  of  the  foreclosure  and  sale  of  the  Barnes  mortgage; 
that  it  took  such  rights,  property,  and  franchises  subject  to 
the  prior  mortgages  and  prior  judgments  mentioned;  that  the 
purpose  of  its  incorporation  and  organization  was  to  operate 
the  railroad  thus  acquired  between  the  points  mentioned;  that 
prior  to  April,  1867,  it  had  been  completely  ousted  and  dis- 
possessed of  the  entire  railroad,  and  ever}'  part  thereof,  under 
and  by  virtue  of  the  foreclosure  and  sale  and  the  decree  in 
equity  and  sale  mentioned;  that  all  such  rights,  property, 
and  franchises  thereby  and  thereupon  became  vested  in  the 
St.  Paul  company,  which  for  more  than  twenty-six  years 
prior  to  the  commencement  of  this  action,  and  since,  has  had 
the  possession  and  control  of  the  entire  line  of  railroad  and 
every  part  thereof,  and  during  all  that  time  operated  the 
same  as  a  railroad,  with  the  repeated  express  or  implied 
sanctions  of  the  legislature  of  this  state;  that  during  the 
same  time  the  Milwaukee  &  Minnesota  Railroad  Company 
has  not  owned  nor  possessed  any  railroad,  nor  does  it  appear 
that  it  has  attempted  to  construct  any.  The  contention  of 
counsel  for  the  plaintiff  seems  to  be  to  the  effect  that  while 
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the  Milwaukee  &  Minnesota  Railroad  Company  had,  by  vir- 
tue of  the  sales  and  conveyances  raentioiied,  been  deprived 
of  the  entire  railroad  and  its  property  and  its  franchises,  as 
a  corporation,  to  maintain  and  operate  the  same,  yet  that  it 
still  possesses  a  franchise  to  be  a  corporation,  and  hence  may 
still  sue  and  be  sued.  Conceding  that  a  franchise  to  be  a 
corporation  may,  under  certain  circumstances  and  for  certain 
purposes  and  for  a  limited  time,  exist  '**  without  any  fran- 
chise to  maintain  and  operate  such  corporation,  still  the 
question  here  presented  is  whether  any  such  franchise  to  be 
a  corporation  survived  to  the  Milwaukee  &  Minnesota  Rail- 
road Company  after  the  transfers  made  under  the  circum- 
stances mentioned,  and  for  the  length  of  time  named. 

Undoubtedly,  a  private  corporation  may  dissolve  itself  and 
terminate  its  corporate  existence  by  a  voluntary  surrender  of 
its  franchises  to  the  state.  To  make  the  surrender  complete^ 
however,  it  must  be  accepted  by  the  state:  4  Am.  &  Eng. 
Ency.  of  Law,  296,  and  cases  there  cited.  It  would  seem 
that  after  such  corporation  had  been  stripped  of  all  its  prop- 
erty, and  for  twenty-six  years  had  failed  to  exercise  any  cor- 
porate franchise,  or  elect  any  officer  in  this  state,  or  keep  any 
office  therein,  such  surrender  would  be  presumed:  Brandon 
Iron  Co.  v.  Glenson,  24  Vt.  228.  And  so  it  would  seem  that, 
where  a  corporation  suffers  acts  to  be  done  which  destroy  the 
end  and  object  for  which  it  was  instituted,  it  is  equivalent  to 
a  surrender  of  its  rights:  Slee  v.  Bloom,  19  Johns.  456;  10 
Am.  Dec.  273;  Briggs  v.  Fenniman,  8  Cow.  387;  18  Am.  Dec. 
454.  It  has  been  held  that  a  seizure  and  sale  of  the  franchisea 
of  a  corporation  effect  its  dissolution:  State  Bank  v.  State,  1 
Blackf.  267;  12  Am.  Dec.  234.  So  it  has  frequently  been 
held  that  the  consolidation  of  two  or  more  railway  com- 
panies, in  pursuance  of  a  statute,  operates  as  a  dissolution  of 
the  old  corporations  and  the  merger  of  the  franchises  and 
privileges  of  each  of  them  into  the  new  corporation:  Shields 
V.  Oliio,  95  U.  S.  319;  Green  Co.  v.  Conness,  109  U.  S.  104; 
Pullman's  Palace  Car  Co.  v.  Missouri  Pac.  Ry.  Co.,  115  U.  S. 
587;  Keokuk  etc.  R.  R.  Go.  v.  Missouri,  152  U.  S.  301.  It  is 
certainly  within  the  power  of  a  legislature  which  creates  a 
corporation  and  grants  franchises  to  it  to  authorize  it  to  sell  or 
mortgage  those  franchises:  Willamette  Mfg.  Co.  v.  Bank  of  Brit- 
ish Columbia,  119  U.  S.  ***  191.  Here  the  franchises  were 
mortgaged  by  express  legislative  authority,  and  hence  were 
transferred  through  the  foreclosure  and  sale  pursuant  to  law. 
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Besides,  the  statute  in  this  state  declares,  in  effect,  that 
any  person  or  association  of  persons  which  shall  have  or  may 
hereafter  become  the  owner  or  assignee  of  the  rights,  powers, 
privileges,  and  franchises  of  any  corporation  created  or  or- 
ganized by  or  under  any  law  of  this  state,  by  purchase  under 
a  mortgage  sale,  sale  in  bankrupt  proceedings,  or  sale  under 
any  judgment,  order,  decree,  or  proceedings  in  any  court  in 
this  state,  including  the  courts  of  the  United  States  sitting 
herein,  *'  may,  at  any  time  within  two  years  after  such  pur- 
chase or  assignment,"  organize  anew,  as  provided  by  the 
statutes,  and  shall  thereupon  have  the  same  rights,  privi- 
leges, and  franchises  which  such  corporation  had,  or  was 
entitled  to  have,  at  the  time  of  such  purchase  and  sale,  and 
«uch  as  are  provided  by  the  statutes  applicable  thereto:  Rev. 
Stats,,  sec.  1788.  That  section  is,  in  effect,  the  same  as  chap- 
ter 115  of  the  Laws  of  1872.  The  Milwaukee  &  St.  Paul 
Railroad  Company  became  such  purchaser,  and  so  organized 
anew,  within  two  years  after  such  purchase  and  assigument, 
although  about  five  years  prior  to  that  enactment.  The 
manifest  intention  of  the  act  was  to  ratify  and  confirm  all 
such  prior  transfers,  and  to  accept  all  such  prior  surrenders 
of  corporate  rights.  The  two  years  mentioned  was  merely 
to  limit  the  time  within  wliich  any  purchasers  or  assignees, 
subsequently  to  the  enactment,  might  so  organize  anew. 

After  careful  consideration,  we  are  constrained  to  hold, 
upon  the  showings  made,  that,  prior  to  the  commencement 
of  this  action,  the  Milwaukee  &  Minnesota  Railroad  Com- 
pany had  voluntarily  surrendered  all  of  its  corporate  fran- 
chises, and  that  the  same  had  been  accepted  by  the  state. 

After  the  dissolution  of  a  corporation,  the  power  to  proceed 
judicially  against  it  in  an  action  is  wholly  divested,  '*'  ex- 
cept as  specially  authorized  by  statute.  *'A  defunct  corpo- 
ration, like  a  natural  person  who  dies,  cannot  be  brought 
into  court  by  process  served  upon  persons  who  were  officers 
or  agents  when  the  corporation  was  in  existence":  Water- 
man on  Corporations,  sec.  434.  "  Where,  during  the  pend- 
ency of  a  suit,  a  corporation  surrenders  its  charter,  which 
is  accepted  by  the  legislature,  it  becomes  defunct,  and  the 
suit  abates,  unless  the  legislature,  by  some  act,  saves  the 
right  of  action  against  the  corporation":  Greeley  v.  Smith,  3 
Story,  657.  In  Mumma  v.  Potomac  Co.,  8  Pet.  281,  it  was 
held  that  "there  is  no  pretense  to  say  that  a  scire  facias  can 
be  maintained  and  a  judgment  had  thereon  against  a  dead 
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corporation,  any  more  than  against  a  dead  man."  In  that 
case  the  attorneys  of  record  for  the  corporation  at  the  time 
of  the  rendition  of  the  original  judgment  appeared  and  sug- 
gested the  death  of  the  corporation  after  the  rendition  of  such 
judgment,  and  alleged  the  same  by  way  of  a  plea  in  abate- 
ment. The  facts  being  admitted,  the  trial  court  gave  judg- 
ment that  the  plaintiff  take  nothing  by  his  writ  of  scire  facias, 
and  that  judgment  was  affirmed  by  the  supreme  court  of  tho 
United  States. 

From  the  very  nature  of  things,  the  dissolution  or  death  of 
a  corporation  defendant,  like  the  death  of  a  party  to  a  pend- 
ing action,  can  only  be  brought  to  the  attention  of  the  court 
by  some  one  other  than  the  defunct  corporation.  This  is 
obvious  from  the  authorities  cited:  See,  also,  Welch  v.  Ste. 
Genevieve,  1  Dill.  130;  National  Bank  v.  Colby,  21  Wall.  609, 
611,  614;  State  v.  Jefferson  Iron  Co.,  60  Tex.  312.  We  think 
it  was  competent  for  Dwight  W.  Keyes,  who  had  been  the 
secretary  of  the  defunct  corporation,  to  intervene  and  inform 
the  court  of  the  facts  which  had  worked  a  dissolution  and 
death  of  the  corporation. 

By  the  Court.  The  order  of  the  circuit  court  is  reversed, 
and  the  cause  is  remanded  with  direction  to  set  aside  the 
order  of  publication  and  the  service  of  the  summons;  but, 
***  as  indicated  in  Mumma  v.  Potomac  Co.,  8  Pet.  281,  as 
there  is  no  such  corporation  in  esse  as  the  Milwaukee  &  Min- 
nesota Railroad  Company,  there  can  be  no  costs  awarded  in 
its  favor.  

CoKPORATiONS — Residencb. — A  corporation  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  auother  sovereignty:  Note  to  Simmona 
V.  Norfolk  etc.  Steamboat  Co.,  37  Am.  St.  Rep.  617. 

Corporations— NoNUSER — Dissolution.  — The  mere  fact  that  a  corpora- 
tion has  heen  without  officers  or  organization,  and  has  performed  no  corpo« 
rate  acts  during  a  number  of  years,  does  not  put  an  end  to  its  franchises, 
though  this  may  be  a  good  ground  for  declaring  them  forfeited  by  judicial 
proceedings:  Higgins  v.  Downward,  8  Houat.  227;  40  Am.  St.  Rep.  141,  and 
note.  See,  also,  the  extended  note  to  State  v.  Atchison  etc.  B.  R.  Co.,  8  Am. 
St.  Rep.  190. 

Judgments  against  Dissolved  Corporations — Validity. — The  rigid 
doctrine  of  the  common  law  was  that  the  dissolution  of  a  corporation  totally 
extinguished  all  debts  due  to  or  from  it,  so  far,  at  least,  as  any  right  of  ac- 
tion was  concerned;  hence  the  corporation  could  not,  after  such  dissolution, 
either  sue  or  be  sued:  Extended  note  to  May  v.  State  Bank,  40  Am.  Dec.  738. 
See,  also,  the  extended  note  to  State  Bank  v.  Stale,  12  Am.  Dec.  242. 
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(89  Wisconsin,  854.] 
JuDGHKNT  IN  CRIMINAL  Casxs,  Suspkndino  Exbctition  o». — A  conrt  can- 
not suspend  the  execution  of  its  sentence  pronounced  in  a  criminal  case, 
except  as  an  incident  to  the  review  of  the  case  npon  writ  of  error,  or 
upon  other  well-established  legal  grounds.  Therefore,  if  it  does  by  its 
order,  after  sentencing  the  accused  to  imprisonment  for  a  term  speci- 
fied, purport  to  suspend  such  imprisonment  until  the  further  order  of 
the  court,  it  cannot,  after  the  expiration  of  the  term  specified,  direct 
his  imprisonment,  though  during  such  term  he  was  at  liberty,  and  suf- 
fered no  imprisonment  whatever. 

T.  L.  Cleary,  for  the  petitioner. 

L.  K.  Luse  and  the  attorney  general^  and  E.  M.  Lowry,  dis* 
trict  attorney  of  Grant  county,  for  the  state. 

855  PiNNEY,  J.  The  petitioner  was  convicted  of  the  crime 
of  adultery  in  the  circuit  court  for  Grant  county,  and  on  the 
sixteenth  day  of  March,  1894,  at  the  request  of  the  attorneys 
for  the  state  and  for  the  defetidant,  he  was  sentenced  to  pay 
a  fine  of  two  hundred  dollars,  and  to  pay  the  costs  of  the 
prosecution,  taxed  at  four  hundred  dollars,  and  stand  com- 
mitted to  the  common  jail  of  the  county  until  such  fine  and 
costs  were  paid,  the  period  of  imprisonment  to  be  limited  to 
eix  months;  and  in  case  said  costs  were  paid  that  day,  the 
court  directed  "that  the  sentence  of  imprisonment  be  sus- 
pended until  the  further  order  of  the  court."  The  defendant 
paid  the  costs  accordingly.  At  a  succeeding  term,  October 
12,  1894,  the  defendant  being  present  in  court  with  his  coun- 
sel, the  court  made  an  order  reciting  the  sentence;  that  the 
fine  had  not  been  paid;  and  "that  there  is  good  reason  why 
further  leniency  should  not  be  extended  to  the  defendant,  but 
that  he  should  be  required  to  fully  comply  with  said  sentence^ 
or  be  committed  to  the  common  jail  until  said  fine  is  paid"; 
ordering  and  adjudging  '**  that  the  defendant  "do  forthwith 
pay  said  fine  of  two  hundred  dollars,  and  that  he  stand  com- 
mitted to  the  county  jail  of  the  county  until  said  fine  is  paid, 
the  period  of  imprisonment  being  limited  in  accordance  with 
eaid  sentence  to  the  period  of  six  months."  A  commitment 
was  issued  accordingly,  under  which  the  defendant  was  con- 
fined in  the  county  jail.  These  facts  appearing  by  the  return 
of  the  sheriff  to  the  writ  of  habeas  corpus,  the  petitioner  de- 
murred to  the  return. 

No  legal  reason  appears  to  have  existed  to  warrant  tho 
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court  in  suspending  its  sentence,  in  whole  or  in  part,  after  it 
had  been  pronounced,  if  it  be  conceded  the  court  had  such 
power.  The  action  of  the  court  seems  to  have  been  founded 
on  the  joint  request  of  the  prosecution  and  of  the  defendant, 
and  to  have  been  granted  as  a  matter  of  leniency  to  the  de- 
fendant. While  it  may  be  said  that  the  defendant  is  in  no 
position  to  complain  or  take  advantage  of  the  clemency  of 
the  court,  the  question  at  issue  is  one  of  power,  involving 
serious  considerations  of  public  policy  respecting  the  admin- 
istration of  criminal  justice.  After  the  defendant  had  been 
convicted,  and  the  sentence  of  the  law  in  legal  and  proper 
form  had  been  pronounced  against  him,  it  is  difficult  to  un- 
derstand upon  what  principle  the  court  could  further  interfere 
in  the  premises.  The  right  of  the  court,  for  cause,  within 
the  exercise  of  a  reasonable  discretion,  to  postpone  sentence 
or  suspend  sentence,  as  it  is  said,  seems  to  be  clear;  but  we 
think,  both  upon  principle  and  authority,  its  right  to  suspend 
the  execution  of  the  sentence  after  it  has  been  pronounced 
cannot  be  sustained,  except  as  incident  to  a  review  of  the 
case  upon  a  writ  of  error,  or  upon  other  well-established  legal 
grounds.  After  sentence  given  the  matter  within  these  limits 
would  seeui  to  be  wholly  within  the  hands  of  the  executive 
officers  of  the  law.  The  sole  power  is  vested  in  the  governor 
"to  grant  reprieves,  commutations,  and  pardons,  after  con- 
viction, for  all  offenses,  except  treason  and  cases  of  impeach- 
ment, upon  such  conditions  and  with  '*''  such  restrictions 
and  limitations  as  he  may  think  proper":  Const.,  art.  5,  sec. 
6.  And  the  action  of  the  court  in  the  premises,  after  it  had 
regularly  pronounced  the  punishment  provided  by  law  for  the 
offense  in  question,  is  clearly  obnoxious  to  the  objection  that 
it  is  an  attempted  exercise  of  power,  not  judicial,  but  vested 
in  the  executive.  When  the  sentence  was  pronounced  the 
defendant  was  in  custody;  and  it  became  eo  instanti  his  duty 
to  pay  his  fine,  and,  for  failure  to  do  so,  the  term  of  his  im- 
prisonment at  once  began.  It  had  fully  expired  before  the 
order  of  October  12,  1894,  was  made,  under  which  he  had 
been  committed  and  is  now  held  in  confinement.  The  sen- 
tence had  been  in  part  complied  with,  and  the  attempted 
withdrawal  indefinitely  of  the  remainder  was,  we  think,  with- 
out legal  warrant  and  void. 

In  the  case  of  State  v.  Grottkau,  73  Wis.  589,  9  Am.  St. 
Rep.  816,  before  execution  of  a  sentence  of  imprisonment  for 
one  year  a  stay  of  execution  was  granted  pending  a  writ  of 
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error;  and,  after  afTirmance  of  the  judgment,  it  was  held  that 
the  sentence  could  be  rightly  enforced,  although  the  year  had 
in  the  mean  time  expired.  The  stay  was  for  a  legal  cause: 
Jieinex  v.  State,  51  Wis.  152.  The  case  of  People  v.  Court  of 
Sessions^  141  N.  Y.  288,  was  not  a  case  where  execution  of  a 
sentence  had  been  suspended,  but  where  sentence  had  been 
postponed;  and  the  power  of  the  court  to  delay  sentence  in 
its  discretion  was  sustained,  and  numerous  authorities  were 
cited  to  support  it.  But  the  present  case  involves  different 
considerations.  Here  the  execution  of  a  sentence  already 
pronounced  is  indefinitely  suspended,  and  it  may  be  the 
pleasure  of  the  court  never  to  direct  execution,  so  that  the 
suspension  has  the  practical  effect  of  a  pardon,  or  of  arrest  of 
judgment  indeterminate  or  final,  without  the  authority  of  law; 
and  it  has  been  likened  to  the  incorporation  into  our  criminal 
jurisprudence  of  the  "  ticket  of  leave  "  system,  without  any  of 
its  safeguards,  leaving  the  '*®  convicted  criminal  subject  to 
the  mere  option  or  caprice  of  the  judge,  who  may  direct  the 
enforcement  of  the  sentence  after  any  lapse  of  time,  however 
great,  or  withhold  it,  to  the  great  detriment,  it  may  be,  of  the 
interests  of  the  public — a  power  plainly  liable  to  great  abuse. 

We  think,  therefore,  that  the  circuit  court  had  no  authority 
to  make  the  order  of  October  12, 1894.  As  already  observed, 
the  period  of  imprisonment,  in  contemplation  of  law,  com- 
menced March  16,  1894,  when  the  defendant  was  in  custody 
and  failed  to  pay  the  fine  imposed  against  him,  and  he  could 
not  be  lawfully  imprisoned  after  it  had  expired.  The  order 
of  October  12,  1894,  was  not  merely  erroneous;  in  making  it 
the  court  exceeded  its  jurisdiction. 

The  petitioner's  demurrer  to  the  respondent's  return  must 
be  sustained,  and  he  is  entitled  to  be  discharged  from  cus- 
tody. 

By  the  Court.     It  is  ordered  accordingly. 


Criminal  Law — Suspending  Skntknoe. — Oa  conviction  of  maintaining 
a  nuisance  the  court  suspended  sentence,  on  payment  of  costs,  so  long  as  the 
defendant  should  abate  the  nuisance.  At  a  subsequent  term  the  court  im- 
posed sentence  of  imprisonment  and  payment  of  costs,  and  such  latter  act 
was  declared  void:  Stale  v.  Addy,  43  N.  J.  L.  113;  39  Am.  Rep.  547,  and 
note. 
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Block  v,  Milwaukee  Street  Railway  Company. 

[89  Wisconsin,  371.] 

Evidence. — A  Physician  called  upon  to  attend  an  injured  person  may,  at 
his  request,  be  examined  as  a  witness,  and  permitted  to  describe  his  con- 
dition, nor  is  the  testimony  of  the  witness  as  to  such  condition  incom- 
petent, though  it  was  partly  acquired  from  statements  made  to  him  aa 
a  medical  man  for  the  purpose  of  receiving  advice  and  treatment,  if 
there  is  no  ground  for  claiming  that  the  doctor's  relation  to  the  party 
injured  was  other  than  as  a  medical  adviser,  and  not  for  the  mere  pur- 
pose of  being  a  witness. 

Evidence — Expert  Witness. — A  Physician  is  competent  to  testify  that 
the  condition  of  a  person  whom  he  was  called  upon  to  attend  could  have 
been  produced  by  contact  with  a  wire  heavily  charged  with  electricity, 
and  also  as  to  whether  in  his  opinion  there  was  a  reasonable  probability 
of  an  ultimate  recovery  from  such  injury. 

Electric  Railways,  Doty  of  to  Guard  Tkolley  Wires. — It  cannot  be 
said,  as  a  matter  of  law,  that  it  is  the  duty  of  an  electric  railway  to 
place  guard  wires  over  its  trolley  wires  in  such  a  way  as  to  prevent 
telephone  wires,  in  the  event  of  their  falling  from  any  cause,  from  fall- 
ing upon  and  coming  in  contact  with  the  trolley  wire,  but  it  should  be 
left  to  the  jury,  under  all  the  facts  of  the  case,  to  determine  whether 
the  method  actually  used  was  negligent. 

MSOLIQENCE  13  NOT  THE  PROXIMATE  CAUSE  OF  AN  ACCIDENT  UNLESS,  Un- 
der the  circumstances,  the  accident  might  have  been  reasonably  foreseen 
by  a  man  of  ordinary  intelligence  and  prudence.  It  is  not  enough  to 
prove  that  the  accident  is  a  natural  consequence  of  the  negligence. 

An  Elecfric  Railway  Corporation  i.s  not  Answerable  for  an  injury 
resulting  from  a  telephone  wire  falling  and  coming  in  contact  with  its 
trolley  wire,  unless  a  man  of  ordinary  intelligence  and  prudence,  en- 
gaged in  operating  the  street  railway  in  question,  ought  to  have  reason* 
ably  expected  that  the  telephone  wire  would  be  likely  to  come  in  contact 
with  its  trolley  wire  at  the  place  in  question,  and  occasion  injury  to  per- 
sons lawfully  upon  the  highway  crossed  by  such  telephone  wire. 

Damages  as  for  Permanent  Injuries  cannot  be  allowed  unless  it  is 
reasonably  certain  from  the  evidence  that  the  injury  will  be  permanent. 
It  is  not  sufficient  that  there  be  a  reasonable  probability  that  the  injury 
will  be  permanent  and  lasting. 

Miller,  Noyes  &  Miller,  for  the  appellant 

Moritz  Wiitig  and  W.  J.  Turner,  for  the  respondent. 

""*  Newman,  J.  Errors  are  assigned  as  follows:  1.  In  the 
admission  of  testimony;  2.  In  denying  defendant's  motion 
for  a  nonsuit,  and  in  refusing  to  grant  a  new  trial;  3.  In  re- 
fusing to  submit  to  the  jury  questions  proposed  by  the  de- 
fendant for  special  verdict;  4.  In  the  charge  to  the  jury. 

The  errors  complained  of  in  the  admission  of  testimony 
relate  to  the  testimony  of  physicians  relative  to  the  physical 
and  mental  condition  of  the  plaintiflF  a  year  and  a  half  after 
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the  accident.  The  accident  happened  in  February,  1892.  In 
August,  1893,  the  plaintiff  became  the  patient  of  Dr.  Becker. 
The  doctor  was  permitted  to  describe  the  condition  in  which 
"■*  he  found  him,  giving  both  subjective  and  objective  symp- 
toms. So  far  as  this  related  to  the  seriousness  of  the  injury 
this  was  competent.  Nor  was  it  liable  to  the  objection  that 
it  was  hearsay.  So  far  as  the  knowledge  of  plaintifTs  condi- 
tion was  derived  from  plaintiflC's  statements  to  him  as  a 
medical  man,  for  the  purpose  of  receiving  advice  and  treat- 
ment, the  testimony  was  not  incompetent  for  that  reason: 
Quaife  v.  Chicago  etc.  Ry.  Co.,  48  Wis.  513;  33  Am.  Rep.  821; 
Davidson  V.  Cornell,  132  N.  Y.  228.  There  is  no  just  ground 
for  claiming  that  the  doctor's  relation  to  the  plaintiff  was 
other  than  as  a  medical  adviser,  and  not  for  the  purpose  of 
being  a  witness  upon  the  trial.  So  the  question  is  not  within 
the  principle  of  Stewart  v.  Everts,  76  Wis.  35;  20  Am.  St. 
Rep.  17;  and  Abbot  v.  Heath,  84  Wis.  314. 

It  is  also  claimed  as  error  that  Dr.  Becker  was  permitted 
to  testify  that  plaintiff's  condition  as  he  found  it  could  have 
been  produced  by  contact  with  a  wire  heavily  charged  with 
electricity.  The  plaintiff's  theory  was  that  such  was  the 
cause  of  his  condition.  There  was  some  testimony  tending 
to  establish  that  theory.  Surely,  testimony  showing  that 
such  a  cause  was  sufficient  to  produce  such  a  condition  tended 
also  to  establish  that  theory.  Tlie  testimony  was  both  rele- 
vant and  competent.  The  doctor  was  permitted  to  give  his 
opinion  of  the  "  reasonable  probability"  of  the  plaintiff's  ulti- 
mate recovery  from  his  injuries.  While  it  is  true  that  the 
whole  testimony  must  establish  in  the  minds  of  the  jury  more 
than  a  mere  "reasonable  probability,"  and  must  amount  to 
proof  to  a  "reasonable  certainty,"  this  ultimate  fact  is  sus- 
ceptible of  proof  by  items  of  testimony  which  do  not  sepa- 
rately fully  establish  it.  The  phrase  "  reasonable  probability" 
is  equivocal.  It  was  for  the  jury  to  give  force  to  the  doctor's 
testimony  in  accordance  with  the  intention  of  the  words  used, 
rather  than  with  a  strict  or  technical  definition  of  the  words. 
This  was  not  error.  The  witness  Eggert,  who  was  present  at 
the  time  of  the  accident,  testified  that  he  received  a  shock. 
This  was  probably  competent  ***  as  tending  to  show  that 
the  wire  was  charged  with  electricity,  and  so  as  bearing  upon 
the  question  whether  the  plaintiff's  injuries  were  caused  by 
an  electric  shock. 

The  negligence  which  is  alleged  and  claimed  against  the 
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defendant  is  its  omission  to  place  guard  wires  over  its  trolley 
wires  in  such  a  way  as  to  prevent  the  telephone  wires,  in 
case  of  their  falling  from  any  cause,  from  falling  upon  and 
coming  in  contact  with  the  trolley  wires.  It  is  claimed  that 
the  defendant  owes  the  duty  to  the  public  to  guard  it  from 
the  effect  of  accidents  which  may  happen  to  the  telephone 
wire,  which  it  neither  owns  nor  controls.  The  employment  of 
electricity  to  propel  cars  along  railway  tracks  in  cities  is  of 
recent  institution.  It  may  well  be  that  the  dangers  attending 
its  use  in  that  function,  and  the  best  mode  of  guarding  against 
accident  in  its  use,  are  not  yet  fully  known  and  understood. 
Many  of  the  phenomena  and  possibilities  of  the  danger  attend- 
ant upon  such  use  are  still  subjectsof  question  and  experiment. 
But  notwithstanding  this  condition  of  imperfect  knowledge, 
the  law  permits  this  mysterious  and  dangerous  power  to  be 
used  for  locomotion  in  the  streets  of  cities.  It  is  lawfully  there. 
No  doubt  it  is  the  duty  of  the  defendant  to  use  such  custom- 
ary and  approved  appliances  as  are  known  and  used  in  the 
business  of  operating  electric  railways.  So  far  as  reasonable 
knowledge,  in  the  present  state  of  the  science  and  the  prac- 
tical use  of  electricity  as  a  motive  power  for  street  railways, 
and  reasonable  foresight,  can  go  it  is  bound  to  guard  the 
public  against  the  perils  attendant  upon  this  use  of  elec- 
tricity. But  it  is  liable  only  for  what  is  known  as  reasonable 
care.  The  present  state  of  the  science,  and  the  present  prac- 
tical knowledge  of  the  most  practical  and  effectual  means 
and  methods  of  guarding  against  such  perils  as  are  inci- 
dent to  its  use,  are  a  most  important  element  in  the  question 
of  what  is  reasonable  care.  In  the  present  condition  of  the 
science  and  of  the  practical  knowledge  on  this  subject,  it 
*'"'  cannot  be  said,  as  matter  of  law,  what  method  of  guard- 
ing the  wires  shall  be  required,  nor  whether  any  guards  shall 
be  required;  for  it  is  not  known  to  the  law  that  any  method 
now  known  will  prove  effective.  But  it  is  a  question  for  the 
jury,  under  all  the  facts  in  the  case,  to  determine  whether 
the  method  actually  used  was  negligent.  The  trial  court 
treated  this  question  as  one  of  law.  He  instructed  the  jury, 
in  effect,  that  guard  wires  placed  over  the  trolley  wires  is 
the  approved  method  of  protecting  the  telephone  wire  in 
Buch  places,  and  refused  to  submit  to  the  jury,  in  the  special 
verdict,  the  following  question  proposed  by  the  defendant; 
"Did  the  defendant,  in  the  construction  and  operation  of  the 
«treet  railway  in  question,  exercise  such  care  and  prudence 
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for  the  safety  of  persons  using  the  highway  as  men  of  ordi- 
nary intelligence  and  prudence  engaged  in  operating  the 
railway  in  question  would  have  exercised  at  the  place  in 
question?"  The  instruction  virtually  took  the  question  of 
the  defendant's  negligence  from  the  jury.-  The  refusal  to 
submit  the  question  asked  withdrew  it  altogether  from  the 
jury.  The  question  of  the  defendant's  negligence  is  always 
for  the  jury,  unless  the  negligence  is  so  clear  upon  the  evidence 
that  intelligent  minds  cannot  fairly  form  different  conclu- 
sions upon  it.  This  question  was  a  proper  one  to  be  sub- 
mitted in  a  special  verdict.  It  related  to  a  material  issue  of 
fact,  and  one  upon  which  the  case  in  a  large  measure  turned. 
Both  the  charge  upon  this  point  and  the  refusal  to  submit 
this  question  were  error.  This  is  in  no  way  inconsistent 
with  what  was  decided  in  State  v.  Janesville  Si.  Ry.  Co.,  87 
Wis.  72;  41  Am.  St.  Rep.  23.  That  case  was  on  demurrer  to 
the  complaint.  The  action  was  mandamus  to  compel  the 
railway  company  to  put  guard  wires  above  its  trolley  wires 
at  crossings.  An  ordinance  of  the  city  required  it.  The 
complaint  alleged  the  ordinance,  and  that  guard  wires  are 
the  proper  and  approved  method  of  preventing  danger  from 
the  falling  of  the  telephone  wires  upon  the  trolley  "'*  wires. 
These  facts  were  admitted  by  the  demurrer.  The  case  in  no 
way  involved  the  decision  of  the  question  whether  guard 
wires  are  the  proper  method,  or  whether  it  is  negligence  to 
omit  the  guard  wires. 

It  is  claimed  that  plaintifTs  accident  was  caused  directly 
by  contact  with  a  telephone  wire  belonging  to  the  telephone 
company,  and  neither  owned  nor  controlled  by  the  defendant, 
and  in  a  street  to  which  its  system  did  not  extend.  More 
remotely,  it  is  supposed  to  have  been  caused  by  the  falling 
of  the  telephone  wire  upon  the  trolley  wires,  which  became  a 
live  wire  by  such  contact.  There  would  be  no  claim  against 
the  defendant  unless  it  could  be  shown  that  the  telephone 
wire  was  alive  with  electricity  communicated  to  it  by  the 
trolley  wires.  The  defendant  may  be  liable  for  the  result  if 
its  omission  to  guard  its  wires  was  negligence,  and  if  that 
negligence  was  the  proximate  cause  of  the  plaintiff's  dam- 
ages. The  real  first  cause  of  the  accident  is  in  doubt.  The 
real  test  of  the  defendant's  liability  for  the  plaintiflTs  acci- 
dent is  whether  the  omission  to  guard  its  wire,  that  being 
found  by  the  jury  to  be  negligence,  was  the  proximate  cause 
of  the  accident.     The  negligence  is  not  the  proximate  cause 
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of  the  accident  unless,  under  all  the  circumstances,  the  acci- 
■dent  might  have  been  reasonably  foreseen  by  a  man  of  ordi- 
nary intelligence  and  prudence.  It  is  not  enough  to  prove 
that  the  accident  is  the  natural  consequence  of  the  negli- 
gence. It  must  also  have  been  the  probable  consequence: 
Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis.  141,  163;  50  Am. 
Rep.  352;  Barton  v.  Pepin  County  Agr.  Soc,  83  Wis.  19.  This, 
too,  is  always  a  question  for  the  jury  where  the  evidence  is 
not  clear,  or  the  proper  inference  from  undisputed  evidence 
may  be  in  doubt.  The  defendant  asked  to  have  this  question 
submitted  in  the  special  verdict.  This  was  refused,  and  no 
instruction  was  given  relating  to  this  element  in  the  question 
of  proximate  cause.  The  defendant's  proposed  question  was 
as  follows:  "  Ought  men  of  ordinary  intelligence  and  "'*  pru- 
>dence,  engaged  in  operating  the  street  railway  in  question,  to 
have  reasonably  expected  that  the  telephone  wire  in  question 
would  be  likely  to  come  in  contact  with  its  trolley  wire  at 
the  place  in  question,  and  occasion  injury  to  persons  lawfully 
using  the  highway  crossed  by  said  telephone  wire?"  The 
refusal  to  submit  this  question,  in  a  proper  case,  has  been 
held  by  this  court  to  be  error:  Atkinson  v.  Goodrich  Transp. 
<7o.,  60  Wis.  141;  50  Am.  Rep.  352.  These  two  special  ques- 
tions, which  the  trial  court  refused  to  submit,  cover  the  whole 
■question  of  the  defendant's  liability.  Was  the  defendant 
iiegligent?  Was  the  negligence  the  (proximate)  cause  of 
the  damages?  These  are  material  issuable  facts,  such  as  a 
party  has  the  right,  under  the  statute,  to  require  to  be  sub- 
mitted in  a  special  verdict.  They  should  have  been  sub- 
mitted, at  least  in  substance. 

The  charge  of  the  trial  court  was  long  and  copious.  It 
contained  a  long  and  able  disquisition  upon  the  subject  of 
the  uses  and  purposes  of  highways  and  of  the  rights  of  trav- 
elers to  free  and  unobstructed  passage  therein.  He  said: 
*' The  public  have  the  right  to  the  free  and  unmolested  and 
unobstructed  use  of  the  streets,  and  no  person  has  the  right 
to  hinder  and  prevent  the  use  of  the  streets  for  the  purpose 
of  travel,"  and  much  more  to  the  same  purpose.  It  would 
be  all  very  well  in  a  case  where  questions  of  that  nature  were 
involved.  But  in  this  case  it  tended  really  to  keep  out  of 
flight  and  obscure  the  real  point  in  controversy.  Both  the 
telephone  company  and  the  defendant  had  a  perfect  legal 
right  to  have  their  wires  over  the  streets.  They  were  no  il- 
legal obstruction  of  the  streets.     The  point  involved  in  re- 
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lation  to  them  depended  on  entirely  different  considerations. 
It  was  whether  the  defendant  was  negligent  in  permitting 
the  telephone  wire  to  fall  upon  its  wires.  This  part  of  the 
charge  went  upon  a  mistaken  theory  of  the  case,  and  was 
very  likely  to  mislead  the  jury  by  distracting  attention  from 
the  point  of  stress  in  the  case. 

'*•  Relating  to  the  amount  of  the  damages  to  which  the 
plaintiff  might  be  entitled,  and  as  affected  by  the  perma- 
nency of  the  plaintiff's  injuries,  the  court  charged:  "I 
instruct  you,  gentlemen,  that  you  cannot  take  into  considera- 
tion, as  an  element  of  damages,  any  testimony  on  the  sub- 
ject  of  the  permanency  of  the  injuries,  unless  you  find  from 
the  testimony  that  there  Is  reasonable  probability  that  the 
injury  that  he  has  sustained,  and  the  suffering  and  disability 
he  is  now  under,  will  be  permanent  and  lasting."  The  criti- 
cism is  on  the  phrase  "reasonable  probability."  Because 
the  phrase  is  equivocal  it  is  liable  to  communicate  to  the 
jury  an  erroneous  impression  that  some  degree  of  proof  less 
than  of  reasonable  certainty  may  be  sufficient.  It  is  settled 
in  this  court  that  the  degree  of  proof  must  amount  to  reason- 
able certainty:  White  v.  Milwaukee  City  R.  R.  Co.y  61  Wis. 
536;  50  Am.  Rep.  154;  Hardy  v.  Mihcaukee  St.  Ry.  Co.,  89 
Wis.  183.  The  defendant  asked  for  a  special  instruction  to 
the  effect  that  damages  as  for  permanent  injury  should  not 
be  allowed  unless  the  jury  could  say  from  the  evidence  that 
it  was  reasonably  certain  that  the  injury  would  be  perma- 
nent, and  that  reasonable  probability  was  not  sufficient. 
This  the  court  refused  to  give. 

The  instruction  given  was  erroneous,  and  it  was  error  to 
refuse  the  instruction  requested. 

For  the  errors  mentioned  the  judgment  must  be  reversed. 

By  the  Court.  The  judgment  of  the  superior  court  of 
Milwaukee  county  is  reversed  and  the  cause  remanded  for  a 
new  trial.  _^__ 

Witnesses — Physicians  and  Surgeons — Privileged  C!ommunications. 
In  an  action  to  recover  for  personal  injury  statements  made  by  plaintifif 
to  his  physician  when  first  seen  by  him,  as  to  his  symptoms,  the  locality 
and  character  of  the  pain  of  which  he  was  complaining,  as  having  been 
produced  by  an  injury,  without  reference  to  its  cause  or  manner  of  occur* 
rence,  are  admissible:  Birmingham  etc.  By.  Co.  v.  JJale,  90  Ala.  8;  24  Am. 
St.  Rep.  748,  and  note.  In  Springer  v.  Byrarn,  137  Ind.  15,  45  Am.  St. 
Rep.  159,  it  was  held  that  communications  made  by  a  patient  to  his  physi- 
cian for  the  purpose  of  profegsional  aid  and  advice  are  privileged,  and  that 
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this  immunity  extended  to  all  facts,  whether  learned  directly  from  the  pa- 
tient or  acquired  by  the  physician  through  his  own  observation  or  examina- 
tion. This  question  is  fully  treated  in  the  monographic  note  to  T/iompson 
T.  Ish,  17  Am.  St.  Bep.  565. 

Witnesses — Experts— Physicians  and  Sukgeons. — The  opinion  of  a 
medical  witness  having  knowledge  of  the  case  as  to  the  probability  of  the 
plaintiff's  recovery  is  admissible  in  evidence  in  an  action  for  damages  for 
personal  injuries  received  by  plaintiff  from  defendant's  negligence:  Oris- 
teold  V.  New  York  etc  R.  R.  Co..  115  N.  Y.  61;  12  Am.  St  Rep.  775,  and 
note;  Louisville  etc  Ry.  Co.  v.  Wright,  115  Ind.  378;  7  Am.  St.  Rep.  432, 
and  note. 

Negligence — Electric  Wires  in  Streets. — Electric  corporations  per- 
mitted to  use  the  public  streets  for  their  own  purposes  must  be  required  to 
exercise  the  utmost  degree  of  care  in  the  construction,  inspection,  and  re- 
pair of  their  wires  and  poles,  to  the  end  that  travelers  along  the  highway 
may  not  be  injured  by  their  appliances:  Haynea  v.  Raleigh  Oaa  Co.,  114 
N.  0.  203;  41  Am.  St.  Rep.  786,  and  note. 

Negligence — Proximate  Cause — What  is. — Proximate  cause  is  one 
which,  in  actual  sequence,  undisturbed  by  any  independent  cause,  pro- 
duces the  result  complained  of:  Behling  v.  Southwext  etc.  Pipe  Lines,  160  Pa. 
St.  359;  40  Am.  St.  Kep.  724,  and  note;  Western  Railway  v.  Mutch,  97  Ala. 
194;  38  Am.  St.  Rep.  179,  and  note.  Proximate  cause  is  the  efficient 
cause — the  one  that  necessarily  sets  the  other  causes  in  operation;  Pennsyl- 
vania Co.  V.  Congdon,  134  Ind.  226;  39  Am.  St.  Rep.  251,  and  see  also  the 
extensive  note  to  Oilson  v.  Delaware  etc.  Canal  Co.,  36  Am.  St.  Rep.  807. 
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[89  Wisconsin,  544.] 

A  Contract  Opposed  to  the  Public  Policy  and  Laws  of  this  state  will 
not  be  enforced  by  its  courts. 

Insurance  by  Foreign  Corporation,  when  Forbidden. — If  a  statute  de- 
clares that  no  foreign  insurance  company  shall  directly  or  indirectly  take 
any  risks  or  transact  any  business  of  insurance  in  this  state  until  it  has 
complied  with  the  requirements  of  such  statute,  a  contract  insuring  prop- 
erty in  this  state  made  by  such  a  corporation  in  the  state  of  its  creation 
will  not  support  an  action  in  this  state  to  recover  an  assessment  made 
against  the  insured. 

Action  by  the  receiver  of  the  Consolidated  Mutual  Fire 
Insurance  Company,  an  Illinois  corporation,  to  recover  upon 
an  assessment  made  against  the  defendants  as  policy  holders. 
The  corporation  had  never  complied  with  the  laws  of  the  state 
of  Wisconsin.  The  trial  court  was  of  the  opinion  that,  not- 
withstanding such  noncompliance,  the  policies  issued  by  the 
corporation  were  valid  contracts,  and  would  support  an  action 
to  recover  assessments  thereupon.  From  a  judgment  entered 
in  favor  of  the  plaintiflf  the  defendants  appealed. 
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Eaton  &  Weedf  for  the  appellant. 
M.  C.  Phillips,  for  the  respondent. 

549  WiNSLow,  J.  The  insurance  contracts  in  question  were 
made  outside  of  this  state  upon  property  within  the  state,  by 
a  foreign  company  which  had  not  complied  with  the  laws  of 
Wisconsin,  and  was  thus  debarred  from  doing  business  within 
the  state.  The  question  arising  is  not  whether  these  con- 
tracts can  be  enforced  in  the  courts  of  Illinois,  where  they 
were  made.  It  might  well  be  that,  were  this  action  pending 
before  an  Illinois  court,  the  contracts  being  Illinois  contracts, 
and  there  being  nothing  in  the  statutes  or  policy  of  that  state 
prohibiting  them,  they  would  be  held  valid  and  binding. 
Such,  in  substance,  was  the  ruling  of  this  court  in  the  case  of 
Seamana  v.  Knapp-Stout  etc.  Co.,  89  Wis.  171,  ante,  p.  825, 
where  a  contract  made  in  Wisconsin  insuring  property  in 
Missouri  by  a  Wisconsin  insurance  company,  which  had  no 
license  to  transact  business  in  Missouri,  was  upheld.  But  it 
is  obvious  that  that  decision  does  not  reach  or  control  this 
case.  The  question  here  presented  is  whether  the  courts  of 
this  state  will  enforce  a  contract  plainly  and  squarely  op- 
posed to  the  public  policy  and  laws  of  the  state. 

Doubtless,  the  general  rule  of  law  is  that  a  contract  valid 
where  made  is  valid  everywhere,  but  this  rule  is  not  without 
exception.  The  provisions  of  our  statutes  which  prescribe 
the  conditions  upon  which  alone  foreign  insurance  companies 
may  do  business  within  this  state  are  very  stringent  and 
sweeping:  Sanborn  and  Berry  man's  Annotated  Statutes,  sees 
1915-1919.  They  *''"  provide,  in  substance,  that  no  foreign 
fire  insurance  company  shall,  directly  or  indirectly,  take 
risks  or  transact  any  business  of  insurance  in  this  state, 
except  upon  compliance  with  certain  specified  requirements. 
It  is  unnecessary  to  state  what  these  requirements  are  in 
detail,  but  it  is  sufficient  to  say  that  they  include,  among 
other  things,  the  filing  of  verified  statements  showing  invest- 
ments of  capital  in  certain  specified  securities  and  to  certain 
amounts,  or,  in  lieu  thereof,  a  deposit  with  the  state  treasurer 
of  a  certain  amount  of  United  States  bonds;  also,  the  pay- 
ment of  certain  license  fees,  and  the  filing  of  various  docu- 
ments intended  for  the  benefit  and  protection  of  policy  holders 
within  the  state;  and  only  upon  compliance  with  all  these 
requirements  is  the  commissioner  of  insurance  authorized  to 
issue  the  license  which  authorizes  the  doing   of  business 
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within  this  state.  The  object  of  this  statute  is  so  plain  that 
it  cannot  be  mistaken.  It  is  to  protect  our  citizens  against 
irresponsible  and  worthless  foreign  companies  of  the  very 
kind  which  we  have  now  before  us.  The  evil  to  be  corrected 
is  not  the  writing  of  a  policy  by  an  unlicensed  company 
within  this  state  alone,  but  the  writing  of  such  a  policy  at 
all.  Bearing  in  mind  the  object  of  the  statute  and  the  evil 
to  be  corrected,  it  is  very  plain  that  the  object  will  be  largely 
defeated,  and  the  evil  will  flourish  as  before,  if  it  be  held 
that  companies  without  license  can  establish  their  agencies 
just  outside  of  the  state  line,  and  conduct  their  business  by 
mail. 

Now,  it  will  be  observed  that  the  legislature  was  not  con- 
tent with  providing  that  no  unlicensed  company  should  make 
a  contract  of  insurance  within  this  state,  but  provided  that 
no  such  company  should,  directly  or  indirectly,  take  risks  or 
transact  any  business  of  insurance  in  this  state.  The  writ- 
ing of  a  policy  of  insurance  upon  property  situated  within 
this  state  would  seem  pretty  clearly  to  be,  in  some  degree  at 
least,  the  transaction  of  insurance  business  in  this  *'*  state, 
whether  the  policy  be  written  just  within  or  just  without  the 
state  line. 

It  was  said  in  Stnnhilber  v.  Mutual  Mill  Ins.  Co.,  76  Wis. 
285,  291:  "A  contract  insuring  property  in  this  state  neces- 
sarily involves  the  doing  of  business  in  this  state,  and  hence 
is  subject  to  the  laws  of  this  state."  We  regard  the  remark 
as  entirely  correct,  and  fully  as  applicable  to  the  present  case 
as  to  the  Stanhilber  case.  It  is  not  meant  by  this  that  the 
legislation  in  question  has  extraterritorial  effect,  or  that  it 
will  invalidate  a  contract  made  in  Illinois,  but  simply  that 
when  that  contract  is  a  contract  insuring  property  within 
this  state  it  is  against  the  policy  of  our  law,  and  will  not  be 
enforced  by  the  courts  of  Wisconsin,  unless  the  conditions 
prescribed  by  our  laws  have  been  complied  with.  In  no  other 
way  can  the  manifest  purpose  and  intent  of  the  statute  be 
reached;  any  different  construction  would  render  the  law  of 
little  effect. 

These  views  necessitate  reversal  of  the  judgment. 

By  the  Court.  Judgment  reversed,  and  action  remanded 
with  directions  to  enter  judgment  for  the  defendant  in  accord- 
ance with  this  opinion. 
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Inburancb  by  Formon  Corporations  —  Validity  or  Policy,  —  In- 
surance corporations  may,  ia  the  states  wherein  they  are  created,  insure 
property  situate  in  another  state  by  whose  laws  they  are  forbidden  to  do 
business  therein,  whereas  if  the  contract  of  insurance  was  entered  into  in 
the  latter  state,  it  would  be  void:  Seamatu  v.  Knapp-SloiU  etc  Co.,  89  Wis. 
171;  ante,  p.  825,  and  note. 

Contracts  against  Public  Policy  are  void:  Brooks  v.  Cooper,  60  N.  J. 
Eq.  761;  35  Am.  St  Rep.  793,  and  note;  Harvey  v.  MeireU,  150  Mass.  1;  15 
Am.  St.  Rep.  169;  Duval  v.  Wellman,  124  N.  Y.  156;  Johnson  v.  Richmond 
etc.  R.  R.  Co.,  86  Va.  975.  See  the  extended  note  to  Parsons  v.  Trash,  66 
Am.  Dec.  605,  for  instances  of  contracts  contrary  to  public  policy  and  there- 
fore  void. 


Chlouprk  V,  Perotka. 

[89  Wisconsin,  561.] 
bstoppkl. — br  aoceptino  a  convktanck  as  a  substitute  tor  and  ▲ 

Correction  ov  a  prior  conveyance,  the  grantee  and  his  heirs  are  es- 

topped  from  claiming  title  under  such  prior  conveyance  as  to  lands  not 

included  in  the  substitute  conveyance. 
Pbacticb. — Onb  Disclaiming  that  evidence  of  possession  offered  by  him  is 

for  the  purpose  of  proving  title  is  bound  by  the  disclaimer,  and  is  not 

entitled  to  a  charge  to  the  effect  that  the  property  has  been  adversely 

held  by  him. 
Easements. — An  Action  of  Trespass  fob  Injury  or  Distxirbancb  in 

the  enjoyment  of  an  easement  of  a  right  of  way  over  premises  cannot 

be  maintained. 

Action  of  trespass  for  breaking  and  entering  upon  a  strip 
of  land  one  rod  in  width  on  the  east  side  of  the  southeast 
quarter  of  the  northwest  quarter  of  section  15.  In  support  of 
his  title  the  plaintiff  offered  in  evidence  a  conveyance  made 
in  November,  1855,  to  Anton  Chloupek,  and  including  the 
premises  in  controversy.  A  subsequent  deed  was  made  in 
December,  1861,  by  the  same  grantor  to  Chloupek  in  which 
the  property  was  described  by  metes  and  bounds,  and  stated 
to  contain  six  and  a  quarter  acres,  and  to  include  and  em- 
brace the  five  acres  conveyed  by  the  grantor  to  the  grantee 
by  the  former  deed,  "  which  five  acres  were  embraced  in  this 
deed  for  the  purpose  of  a  more  convenient  and  definite 
description,  the  whole  quantity  of  land  described  in  this  deed 
having  been  surveyed  by  P.  Brennan,  late  county  surveyor." 
The  plaintiffs  succeeded  to  all  the  title  of  the  grantee  Chlou- 
pek, while  the  defendants  held  conveyances  from  Chloupek's 
grantor,  and  it  appeared  that  the  premises  in  controversy, 
while  they  were  included  in  the  description  in  tlie  first  deed 
received  by  Chloupek  from  the  common  grantor,  were  ex- 
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eluded   from   the    description  in    the   second   conveyance. 
Judgment  for  the  defendant;  the  plaintiff  appealed. 

/.  S.  Anderson,  for  the  appellant. 

Nash  <&  Nash,  for  the  respondent. 

655  PiNNEY,  J.  1.  The  plaintiff's  claim  of  title  is  under 
and  in  privity  with  that  of  his  grantor  and  ancestor,  Anton 
Chloupek;  and  if  the  execution  and  acceptance  of  a  substi- 
tute deed,  December  4,  1861,  operated  to  estop  Anton  Chlou- 
pek and  those  claiming  under  him  from  asserting  title  under 
the  deed  of  November  10,  1855,  from  Krajnik  and  wife,  to 
more  of  the  premises  therein  described  than  is  included  in 
the  substitute  deed,  then  it  is  clear  that  the  plaintiff  failed 
to  show  title  to  the  locus  in  quo,  and  judgment  was  rightly 
given,  as  will  be  seen,  for  the  defendant.  Undoubtedly,  th© 
first  deed  from  Krajnik  and  wife  to  Anton  Chloupek  operated 
to  convey  to  him  in  fee  all  the  lands  described  in  it,  and  the 
legal  title,  it  may  be  admitted,  remained  in  him  until  it  de- 
scended on  his  death  to  his  heirs  at  law;  but  he  and  they 
may  be  estopped  from  asserting  title  to  aiiy  of  it  not  em- 
braced in  the  substitute  deed,  as  against  Krajnik  and  his 
subsequent  grantees,  immediate  and  remote.  The  grantee  in 
a  deed  poll,  by  accepting  it,  becomes  bound  by  its  terms  as 
****  completely  and  absolutely  as  the  grantor,  and  it  will  oper- 
ate as  an  estoppel  against  him  by  reason  of  its  acceptance,  as 
fully  as  against  his  grantor:  Lowber  v.  Connit,  36  Wis.  176; 
Hutchinson  v.  Chicago  etc.  Ry.  Co.,  37  Wis.  582;  Hubbard  v. 
Marshall,  50  Wis.  327;  Orthwein  v.  Thomas,  127  111.  554;  11 
Am.  St.  Rep.  159;  Bowman  v,  Griffith,  35  Neb.  361.  The  case 
of  Hutchinson  v.  Chicago  etc.  Ry.  Co.,  41  Wis.  541,  shows  that 
there  is  no  valid  reason  why  a  corrected  conveyance  from  the 
grantor  "  should  not  have  the  same  effect  as  though  the  cor- 
rection had  been  made  by  the  judgment  of  a  court  of  equity 
instead  of  the  voluntary  act  of  the  parties  interested."  In 
Emeric  v.  Alvarado,  64  Cal.  529,  587,  where  the  grantees  in 
deeds  of  specific  lands  by  metes  and  bounds  accepted  a  con- 
veyance of  an  undivided  interest  in  a  tract  of  land,  which  in 
terms  declared  that  it  was  in  lieu  of  the  previous  deeds  con- 
veying such  specific  portions  of  the  same  land,  it  was  held 
that  the  grantees  were  estopped  from  claiming  under  the  pre- 
vious deeds,  upon  the  ground  that  they  could  not  hold  under 
the  lieu  deed  and  against  it,  too;  that  they  could  not  blow  hot 
and  cold,  or  assume  inconsistent  positions;  and  that  whether 
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they  were  divested  of  whatever  title  was  conveyed  by  the  orig- 
inal deeds  without  a  reconveyance  was  immaterial.  This  is 
according  to  the  maxim,  "Allegans  contraria  non  est  audieri' 
dua":  Broom's  Legal  Maxims,  129.  Anton  Chloupek  affirmed 
the  transaction  as  stated  in  the  second  or  substitute  deed  in 
the  most  solemn  manner,  by  conveying  to  the  plaintiff,  his 
eon,  the  land  therein  described  according  to  the  express  de- 
scription of  that  deed.  The  latter  obtained  no  title  except 
through  this  deed,  which  did  not  include  the  locus  in  quOf 
unless  he  obtained  it  as  heir  at  law  and  by  the  quitclaim 
deed  from  the  other  heirs  of  Anton  Chloupek,  dated  October 
28,  1892;  but  the  heirs  of  Anton  Chloupek  came  into  the  posi- 
tion or  condition  of  their  ancestor,  and  were  concluded  by  the 
same  estoppel  that  bound  him.  The  second  or  substitute  deed 
appears  to  have  been  intended  as  *"  a  revision  or  correction 
of  the  former  one,  and  to  have  been  designed  to  embrace  in  it 
all  the  lands  Krajnik  intended  to  convey.  It  is  immaterial 
that  the  legal  title  to  the  premises  in  question  may  have  de- 
scended to  the  heirs  of  Anton  Chloupek,  if  the  second  deed 
operates  by  way  of  estoppel,  as  we  think  it  does,  to  prevent 
them  from  asserting  title  to  any  part  of  the  premises  described 
in  the  deed  of  November  10,  1855,  not  included  in  the  second 
deed  of  December  4,  1861. 

2.  The  plaintiff,  in  making  out  his  case,  gave  evidence  to 
show  the  possession  and  use  of  the  strip  of  land  constituting 
the  locus  in  quo  by  Anton  Chloupek  and  by  those  claiming 
under  him,  insisting  upon  his  right  to  do  so  on  the  ground 
that  he  had  alleged  both  title  and  possession  as  a  basis  of 
recovery,  and  the  defendant  insisted  that  evidence  to  prove 
title  by  adverse  user  or  prescription  was  inadmissible.  The 
plaintiff's  counsel  then  stated:  "We  are  not  proving  title. 
We  are  proving  possession — that  is  all — under  a  grant.  We 
found  our  claim  on  a  grant."  The  court  suggested  that  pos- 
session would  be  presumed  to  follow  the  legal  title  until  the 
contrary  was  shown;  whereupon  the  plaintiff's  counsel  stated 
he  would  rest,  and  bring  in  that  testimony  in  rebuttal.  The 
defendant  did  not  go  into  the  question  of  possession  at  all, 
and  the  case  was  closed  without  othef  proof  on  that  subject. 
The  evidence  produced  on  the  part  of  the  plaintiff  tended  to 
show  that  the  strip  of  land  in  dispute  was  used  as  a  roadway, 
and  that  the  plaintiff  and  his  father  had  used  and  claimed  it 
as  such;  that  they  claimed  a  right  of  way  over  it.  The  first 
request  of  the  plaintiff  was  not  that  the  court  should  find 
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that  the  plaintiff  or  his  ancestor  had  ever  adversely  held  the 
premises,  but  that  they  had  had  the  actual,  sole,  exclusive, 
and  notorious  possession  thereof.  If  such  possession  was  not 
adverse  it  would  not  establish  such  a  right  as  would  entitle 
him  to  recover  in  this  action.  The  second  request  was  to  find 
that  the  land  had  been  adversely  held,  occupied,  and  used  as 
a  road  to  obtain  access  to  other  *'®  lands  of  the  plaintiff. 
We  think  that  these  requests  were  properly  refused,  and  that 
the  plaintiff  was  rightly  regarded  as  concluded  by  his  dis- 
claimer, and  that  he  could  not  maintain  trespass  for  injury 
to  or  disturbance  in  the  enjoyment  of  an  easement  over  the 
premises  in  question,  if  he  had  such:  Washburn  on  Easements, 
4th  ed.,  738;  Baer  v.  Martin,S  Blackf.  317;  Smith  v.  Wiggin, 
48  N.  H.  105.  Nor  is  the  case  of  Joice  v.  Conlin,  72  Wis. 
607,  in  conflict  with  this  conclusion.  In  that  case  it  was  held 
only  that  one  sued  in  trespass  for  removing  obstructions  from 
a  right  of  way  could  defend  on  the  ground  that  they  inter- 
fered with  his  enjoyment  of  the  same. 

Judgment  was  rightly  given  for  the  defendant. 

By  the  Court.   The  judgment  of  the  circuit  court  is  aflBrmed. 


EsTOFPEL  B7  Deed.  — A  grautee  may  fortify  his  title  by  a  subsequent  deed 
from  his  grantor  to  the  premises  originally  conveyed,  and  is  not  estopped 
from  claiming  that  the  title  passed  by  the  prior  conveyance  if  by  so  doing 
he  does  not  prejudice  the  rights  of  others:  Thompson  v.  Thompson,  19  Me. 
235;  36  Am.  Deo.  751. 


MoKiXNET  V.  German  Mutual  Fire  Insurance 

Society. 

[89  Wisconsin,  653.] 

Insurance,  Forfeiture  of. — The  Placino  of  a  Stovefipb  through 
THE  Roof  of  an  insured  dwelling  avoids  the  policy,  if  it  declares  that 
no  dwelling-house  shall  be  taken  as  a  risk  unless  provided  with  good 
and  sufficient  brick  or  stone  chimneys,  and  that  the  insurer  excludes  as 
risks  any  and  all  buildings  which  have  in  use  stovepipes  passing  through 
the  roofs  thereof. 

Insurance,  Waiver  of  Forfeiture. — If  a  stovepipe  is  used  on  insured 
premises  in  a  manner  forbidden  and  made  a  cause  of  forfeiture  by  a 
policy,  but  assessments  are  made  and  paid  on  a  premium  note  after 
knowledge  by  the  agents  of  the  assured  of  the  cause  of  forfeiture,  it  is 
thereby  waived. 

Action  against  the  defendant,  a  town   mutual  insurance 
society.     Among  the  conditions  contained  in  the  policy  sued 
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upon  by  the  plaintiff  was  the  following:  "  No  dwelling-house, 
of  whatever  kind,  shall  be  taken  as  a  risk  or  insured  by  the 
German  Mutual  Fire  Insurance  Society  of  Liberty,  Grant 
county,  Wisconsin,  if  said  building  shall  not  be  provided  with 
good  and  sufficient  brick  or  stone  chimneys.  The  society 
hereby  exclude  as  risks  any  and  all  buildings  which  have  or 
may  have  in  use  stovepipes  passing  through  the  roof  of  such 
building  or  its  additions.  Any  person  or  persons  who  is  or 
may  be  insured  in  said  society,  and  who  violates  the  provi- 
sions of  these  amendments,  thereby  annuls  and  cancels  his  or 
their  policy  of  insurance  issued  by  said  society."  After  the 
policy  had  been  issued,  an  agent  of  tlie  defendant  visited  the 
premises  and  there  found  a  stovepipe  in  use  in  violation,  and 
informed  the  insured  that  such  use  of  the  stovepipe  rendered 
his  policy  void.  Nevertheless,  subsequent  assessments  were 
made  by  the  defendant  upon  the  premium  note  given  to  it  by 
the  plaintiff,  and  were  by  him  paid  a  considerable  time  before 
he  suffered  the  loss  for  which  he  souglit  indemnity  in  the 
present  action.  Judgment  for  the  plaintiff  and  the  defendant 
appealed. 

Bushnelly  Watkins  &  Moses,  for  the  appellant. 

Clark  &  Taylor,  for  the  respondent. 

•"'  Cassoday,  J.  The  defendant  is  justified  in  contend- 
ing that  the  use  of  the  stovepipe  contrary  to  the  provisions  of 
the  policy,  as  found,  avoided  the  policy:  Wilcox  v.  Continental 
Ins.  Co.,  85  Wis.  193,  and  cases  there  cited.  The  more  im- 
portant question  is  whether  the  defendant  is  in  a  position  to 
make  such  contention  available.  It  is  not  found,  and  does 
not  appear,  that  the  secretary.  Bald,  knew  that  the  stovepipe 
was  being  used  at  the  time  he  inspected  the  premises  and 
issued  the  policy.  But  the  court  found,  in  effect,  as  undis- 
puted, that  the  secretary  who  succeeded  him,  Kemper,  was 
upon  the  premises  in  the  summer  of  1890;  that  he  then  *** 
observed  that  the  kitchen  was  in  use;  that  he  then  told  the 
plaintiff  that  the  use  of  the  stove,  with  no  stone  or  brick 
chimney,  would  avoid  the  policy;  that  afterward,  and  before 
the  fire,  the  defendant  made  two  assessments  upon  the  pre- 
mium note  given  by  the  plaintiff  upon  the  said  dwelling-house 
and  its  contents,  amounting  to  four  dollars  and  twenty-two 
cents,  which  the  plaintiff  paid.  True,  it  is  not  found  by  the 
court  or  jury  that  Kemper,  or  any  official  of  the  company, 
knew  that  the  stove  and  pipe  were  so  in  use  at  the  time  such 
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assessments  were  made  and  paid,  but  Kemper  testified  in 
behalf  of  the  defendant  to  the  effect  that  he  was  on  the  prem- 
ises July  3,  1890;  that  he  then  saw  there  was  a  stove  used  in 
there,  and  the  stovepipe  running  up  through  the  roof,  aa 
mentioned;  that  he  guessed  they  were  using  the  stove  about 
that  time;  that  he  told  the  plaintiff  that  such  use  would 
annul  the  policy;  that  the  plaintiff  told  him  afterward,  and 
before  the  fire,  that  it  was  used  two  or  three  months  in  the 
year;  that  he  told  the  plaintiff  that  such  use  of  the  stovepipe 
would  annul  the  policy;  that  since  then  the  defendant  had 
levied  two  assessments  on  the  plaintiff,  and  he  had  paid  the 
same.  It  further  appears  that  the  plaintiff  paid  an  assess- 
ment of  four  dollars  and  sixteen  cents  November  18,  1891, 
and  three  dollars  and  six  cents  December  16,  1892.  Such 
evidence  is  undisputed.  The  making  and  collecting  of  those 
assessments  by  the  defendant,  with  knowledge  of  the  forfeit- 
ure, was  a  waiver  of  the  same,  and  certainly  estops  the  defend- 
ant from  now  taking  advantage  of  such  forfeiture:  Dohlantry 
V.  Blue  Mounds  etc.  Ins.  Co.,  83  Wis.  181;  True  v.  Bankers^ 
etc.  Assn.,  78  Wis.  287;  Jerdee  v.  Cottage  Grove  etc.  Ins.  Co.^ 
75  Wis.  345;  Renier  v.  Dwelling  House  Ins.  Co.,  74  Wis.  89. 

By  the  Court.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

Insurance — Violation  ov  Condition  in  Policy — Forfeiturb. — A  fire 
insurance  policy  containing  a  provision  forbidding  the  keeping  or  use  of  gas* 
©line  on  the  insured  premises  is  rendered  void  by  the  violation  of  such  con- 
dition by  one  in  the  occupancy  of  the  insured  premises  with  the  implied 
consent  of  the  owner:  Oerman  etc.  Ins.  Co.  v.  Board  of  Cvmmrs.,  54  Kan. 
732;  45  Am.  St.  Rep.  306.  The  use  on  insured  premises  of  an  engine  regu- 
larly employed  in  grinding  bark  in  a  tannery  in  the  process  of  tanning 
leather  is  not  ground  for  forfeiting  an  insurance  policy  releasing  the  company 
from  liability  for  loss  by  fire  resulting  from  the  use  of  "  any  steam-engine 
temporarily  employed  for  the  purpose  of  threshing  out  crops  of  any  kind  ": 
Schaefferv.  Farmera'  etc.  Iiia.  Co.,  80  Md.  563;  45  Am.  St.  Rep.  30 J,  and 
note. 

Insurance — Fire — Waiver  of  Forfeiture  by  Acceptance  of  Pre. 
MIUM. — When  an  insurance  company,  after  notice  or  knowledge  of  the  breach 
of  a  condition  in  the  policy,  makes  and  collects  assessments  under  the  pol- 
icy upon  the  insured,  a  forfeiture  is  thereby  waived:  Elliott  v.  Lycoming 
County  etc.  Ins.  Co.,  66  Pa.  St.  22;  5  Am.  Rep.  323.  A  forfeiture  of  a  policy 
of  insurance  for  breach  of  warranty  is  not  waived  by  a  subsequent  assess- 
ment upon  the  forfeited  policy  and  the  payment  by  the  insured  of  the  assess- 
meut:  DieJU,  v.  Adams  County  etc.  Ins.  Co.,  58  Pa.  St.  443;  98  Am.  Dec.  302, 
and  note.  See,  also,  the  notes  to  Farnumv,  Phoenix  Ins.  Co.,  17  Am.  St.  Rep. 
247,  and  Grubba  v.  North  Carolina  etc  Ins.  Co.,  23  Am.  St.  Rep.  70. 
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Van  Osdell  v.  Champion. 

[89  Wisconsin,  661.] 
ExBOcnoN,  Withdrawing  Property  from.  —A  Condition  in  an  Abso- 
LUTS  Dkvi3s  of  Fropkrty  that  it  shall  uever  be  subject  to  any  liability, 
attachmeut,  judgment,  or  executiou  against  the  devisee  is  void. 

Application  of  certain  judgment  creditors  of  Charles  B. 
Champion  to  have  paid  to  them  the  proceeds  of  certain  real 
property  which  had  been  sold  under  a  judgment  in  a  parti- 
tion suit.  His  interest  in  the  property  had  been  acquired  by 
hira  by  a  devise  thereof  from  his  mother  which  purported  to 
be  upon  "  the  express  condition  that  the  share  of  my  said  son, 
Charles  B.  Champion,  shall  in  no  wise  ever  be  subject  to  any 
debt,  liability,  execution,  attachment,  or  judgment  against 
said  Charles  B.  Champion  existing  at  this  time  or  at  any 
time  hereafter."  The  trial  court  decided  that  this  condition 
was  ineffective,  and  directed  that  the  application  of  the  judg- 
ment creditors  be  granted, 

Wilson  <Sc  Martin  and  Calvert  Spensley,  for  the  appellants. 

W.  E.  Carter^  for  the  respondents. 

66B  PiNNEY,  J.  It  is  laid  down  as  a  general  rule  that  "  a 
condition,  annexed  to  a  conveyance  in  fee  or  by  devise,  that 
the  purchaser  or  devisee  should  not  alien,  is  unlawful  and 

void If  the  grant  be  upon  the  condition  that  the 

grantee  shall  not  commit  waste,  or  not  take  the  profits,  or 
his  wife  not  have  her  dower,  or  the  husband  his  curtesy,  the 
condition  is  repugnant  and  void,  for  these  rights  are  insepa- 
rable from  the  estate  in  fee."  "Conditions  are  not  sustained 
when  they  are  repugnant  to  the  estate  granted,  or  infringe 
upon  the  essential  enjoyment  and  independent  rights  of  prop- 
erty, and  tend  manifestly  to  public  inconvenience":  4  Kent's 
Commentaries,  •ISl;  2  Redfield  on  Wills,  287,  290.  But  it 
has  been  held  that  land  may  be  conveyed  to  a  married  wo- 
man so  as  to  exclude  her  husband  upon  her  death  from 
becoming  tenant  of  the  premises  by  the  curtesy:  Hnighl  v. 
Hall,  74  Wis.  152;  17  Am.  St.  Rep.  122.  The  authorities  are 
very  generally  agreed  that  property  cannot  be  conveyed,  de- 
vised, or  bequeathed  with  a  restriction  against  it  or  any  por- 
tion of  it  going  to  assignees  in  bankruptcy  or  in  any  form  to 
creditors,  although  a  grant  may  be  made  which  shall  be 
determinable  by  way  of  cesser,  or  by  limitation  of  the  estate 
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over  to  another  upon  the  occurrence  of  a  certain  event,  such 
as  insolvency,  bankruptcy,  or  the  occurrence  of  any  other 
act  or  event  arising  or  growing  out  of  the  conduct  or  neglect 
of  the  grantee  or  devisee.  The  bounty  of  a  grantor  or  testa- 
tor may,  however,  be  secured  to  another  by  means  of  a  trust, 
a  "spendthrift's,"  as  it  is  sometimes  called;  so  that  the  peri- 
odical income  of  the  estate  carmot  be  anticipated  by  the 
cestui  que  trust,  but  may  be  paid  to  him  from  time  to  time, 
beyond  the  power  of  creditors  to  intercept  or  reach  it.  Many 
such  cases  are  collated  and  cited  by  appellants'  counsel, 
some  of  which  are  referred  ®^*  to  in  Nichols  v.  Eaton,  91 
U.  S.  717,  727;  and  the  whole  subject  is  fully  considered  in 
Broadway  Nat.  Bank  v.  Adams,  133  Mass.  170;  43  Am.  Rep. 
504;  and  Foster  v.  Foster,  133  Mass.  179. 

But  these  cases  are  all  clearly  distinguishable  from  the 
present,  by  reason  of  the  absolute  and  unlimited  condition 
contained  in  the  residuary  clause  of  Mrs.  Champion's  will, 
under  which  her  son,  Charles  B.  Champion,  obtained  his 
title.  We  have  not  been  referred  to,  nor  are  we  aware  of,  any 
authority  that  would  warrant  us  in  upholding,  as  against  the 
creditors  of  Charles  B.  Champion,  the  provision  by  which 
the  devise  to  him  was  upon  the  express  condition  that  the 
premises  should  "  in  nowise  ever  be  subject  to  any  debt,  lia- 
bility, execution,  or  attachment  against  him,  existing  at  this 
time  or  at  any  time  hereafter."  The  condition  is  general, 
and  is  not  limited  to  future  events.  It  was  intended  to  affect 
existing  as  well  as  future  writs  or  judgments,  and  is  unlim- 
ited in  point  of  time,  and  was  manifestly  an  attempt  to  secure 
the  estate  in  his  hands  as  a  devisee  in  fee  against  the  claims 
of  creditors  incident  to  such  an  ownership  by  the  laws  of 
every  civilized  state;  and  to  sustain  such  a  condition  would 
be  productive  of  great  inconvenience  to  creditors  and  those 
dealing  with  the  grantee  or  devisee  upon  the  faith  of  appar- 
ent absolute  ownership,  and  would  be  contrary  to  sound  pub- 
lic policy.  To  give  effect  to  such  a  condition  would  be,  as  to 
such  transaction,  to  permit  parties  to  abrogate  and  annul  the 
law  of  the  state  by  a  mere  private  arrangement;  and  the  con- 
tention of  the  appellants'  counsel  goes  to  the  extent  of  claim- 
ing that  a  man  may  thus  be  the  full  legal,  as  well  as  the 
equitable,  owner  of  property  thus  devised,  deal  with  it  as  he 
pleases,  and  that  it  shall  not  be  liable  for  his  debts.  This 
would  be  to  destroy,  in  a  very  great  degree,  all  faith  in  the 
apparent  ownership  of  property,  and  countenance  secret  ex- 
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eraptions  from  liability  of  a  debtor's  property  for  his  debts, 
and  would  tend  to  mischievous  and  fraudulent  results. 

•«*  In  Blackstone  Bank  v.  Davis,  21  Pick.  42,  32  Am.  Dec. 
241,  it  was  held  that  a  provision  in  a  devise  of  land  that  the 
land  should  not  "be  subject  or  liable  to  conveyance  or 
attachment"  was  void,  because  contrary  to  law,  which 
makes  a  man's  property  liable  for  the  payment  of  his  debts. 
In  that  case,  as  in  this,  the  condition  was  unlimited  in  point 
of  time;  and  it  was  declared  to  be  "  an  attempt  to  impose  a 
restraint  upon  property  which  the  law  would  not  allow."  la 
Bramhall  v.  FerriSj  14  N.  Y.  44,  67  Am.  Dec.  113,  while  sus- 
taining the  provision  there  in  question,  it  was  said  that  "any 
attempt  to  make  the  interest  of  the  beneficiary  inalienable, 
or  to  withdraw  it  from  the  claims  of  creditors,  would  have 
been  nugatory,  ....  would  clearly  be  repugnant  to  the 
estate  in  fact  devised  and  bequeathed,  and  would  be  ineffect- 
ual for  that  reason,  as  well  as  upon  the  policy  of  the  law." 
This  view  is  sustained  in  Hahn  v.  HutchinsoUy  159  Pa.  St. 
133,  138-141;  Stanshury  v.  Buhner,  73  Md.  229;  25  Am.  St. 
Rep.  584;  Steib  v.  Whitehead,  111  111.  251;  McCormick  etc, 
Co.  v.  Gates,  75  Iowa,  343;  Ehrisvian  v.  Sener,  162  Pa.  St* 
577.  We  hold,  therefore,  that  the  provision  in  the  will  of 
Mrs.  Champion,  relied  on  to  protect  the  property  devised  to 
Charles  B,  Champion  from  the  claims  of  his  judgment  cred- 
itors, is  void. 

66S  -y^Q  5n(j  no  error  in  the  judgment  appealed  from. 

By  the  CoujiT. — The  judgment  of  the  circuit  court  is  af- 
firmed.   

DeVMS— VaLIDITT  of  CONDmON  EXBMPTINQ  PROPERTY  FROM  EXECIT- 
noN. — A  condition  annexed  to  a  devise  of  land,  that  it  shall  not  be  "subject 
to  conveyance  or  attachment,"  is  void:  Blackatone  Bank  v.  Davis,  21  Pick.  42; 
82  Am.  Dec.  241,  and  note.  Tangible  property  is  always  subject  to  tha 
owner's  or  beneficiary's  debts,  and  by  the  use  of  no  terms  or  art  can  prop- 
erty be  given  to  a  man  so  that  he  may  continue  to  enjoy  it  or  derive  any 
benefit  from  it,  and  at  the  same  time  defy  his  creditors  and  deny  them 
satisfaction  thereout:  Mebane  v.  Melxine,  4  Ired.  Eq.  131;  44  Am.  Dec.  102, 
and  note.  This  subject  is  treated  at  length  in  the  note  to  De  Peyder  ▼. 
Michael,  67  Am.  Dec.  492.  And  see,  also,  the  extended  note  to  Oarland  v. 
Oarland,  24  Am.  St.  Rep.  688,  and  section  189  a  of  Freeman  on  Executtooa. 
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Galbraith  v.  Tract. 

[153  ILUMOIS,  54.] 

Fabtnkrship — SuRvrviNO  Partner  as  Trustee. — The  fidnoiary  relation 
of  trustee  and  cestui  que  trust  exists  between  the  surviving  partner  and 
the  representatives  of  a  deceased  partner. 

Partnership — Administrator  op  Sorvivino  Partxkb  as  Trustee. — The 
administrator  of  the  last  surviving  partner  is  charged  with  the  duty  of 
completing  the  settlement  of  the  firm  estate  as  a  trustee  of  the  legal 
representatives  of  the  partner  first  deceased. 

Partnership  Real  Estate  is  Regarded  in  Equity  as  Pebsonaltt,  no 
matter  in  whom  the  legal  title  is  vested.  The  remainder  of  it,  after 
partnership  debts  are  all  discharged,  is  held  in  common  by  the  heirs, 
subject  to  dower,  or  goes  to  the  devisees. 

Partnership — Purchase  by  Administrator. — An  administrator  of  a  sur. 
viving  partner  who  purchases  certificates  of  purchase  of  partnership 
land  sold  under  foreclosure  at  an  inadequate  price  holds  as  trustee  for 
the  representatives  of  the  deceased  partners,  though  the  firm  funds  in 
his  hands  are  not  sufficient  to  redeem  all  the  land. 

Trustees  ark  not  Allowed  to  Place  Themselves  ih  a  Position  in 
which  it  is  difficult  for  them  to  be  honest  to  their  trust. 

Equity. — A  Party  Seeking  in  Equity  to  Divest  Others  of  the  Legal 
Title  to  land  may  be  required  to  repay  advances  for  the  purchsise  and 
improvement  of  the  land. 

E.  U.  Overman^  and  Sharp  &  Berry  Bros.,  for  the  appellants. 

Kirkpatrick  &  Alexander,  for  the  appellees. 

®®  Baker,  J.  For  a  number  of  years  Jesse  Kemp  and 
John  J.  Kemp  carried  on  the  business  of  raising  and  dealing 
in  livestock  in  partnership.  The  stock,  machinery,  imple- 
ments, and  other  personal  property  employed  in  such  busi- 
ness were  partnership  property.     The  400  acres  of  land  on 

(8*7) 
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which  the  business  was  conducted  stood  in  their  joint  and 
joined  naa\es,  and  was  presumably  purchased  for  the  pur- 
poses of  the  partnership  business,  and  seems  to  have  beea 
used  and  regarded  by  thenu  as  partnership  property.  When 
John  J.  Kemp  died,  Jesse  Kemp,  the  surviving  partner,  be- 
came a  trustee  in  respect  to  the  property  and  assets  of  the 
late  partnership.  In  equity  a  surviving  partner  is  treated 
as  a  trustee,  with  the  fiduciary  relation  of  trustee  and  cestuia 
que  trust  existing  between  him  and  the  representatives  of  the 
deceased  partner.  There  is  a  conflict  in  the  authorities  upon 
this  point,  but  in  this  state  the  law  is  as  stated:  Nelson  v. 
Hayner,  66  111.  487;  17  Am.  &  Eng.  Ency.  of  Law,  1154, 1155, 
and  cases  cited  in  notes. 

Jesse  Kemp,  the  surviving  partner,  filed  in  the  county 
court  an  inventory  of  the  real  and  personal  estate  of  the  late 
partnership,  under  oath,  and  in  it  was  a  schedule  of  the 
lands  here  in  question.  Then  Jesse  Kemp  died,  and  Frank- 
lin Galbraith  became  administrator  of  his  estate,  and  assumed 
and  undertook  the  administration  of  the  trust  in  respect  to 
the  partnership  property.  Among  other  tilings  he  reported 
to  the  county  court  that  there  **  was  "  property  in  his  hands 
of  the  late  firm  of  John  J.  &  Jesse  Kemp,  of  which  partner- 
ship said  Jesse  Kemp  was  the  survivor,"  and  he  applied  for 
and  obtained  an  order  for  the  sale  of  all  the  personal  prop- 
erty contained  in  the  inventory  and  appraisement  bill,  stat- 
ing it  was  the  property  "of  said  late  firm,"  and  he  realized 
from  the  sale  thus  made  the  sum  of  $1,341.12. 

In  the  event  of  the  death  of  both  the  partners  before  the 
settlement  of  the  partnership  affairs,  the  administrator  of  the 
last  survivor  stands  in  the  shoes  of  his  intestate,  and  he  is 
charged  with  the  duty  of  completing  the, settlement  as  a 
trustee,  the  relation  between  him  and  the  legal  representa- 
tives of  the  partner  first  deceased  being  that  of  trustee  and 
cestuis  que  trust:  Dayton  v.  Bartletty  38  Ohio  St.  357;  Thorns 
son  V.  Thomson,  1  Bradf.  24;  Brooks  v.  Brooks,  12  Heisk.  12; 
17  Am.  &  Eng.  Ency.  of  Law,  1158.  In  equity  the  real  es- 
tate of  a  partnership  is  regarded  as,  and  stands  on  the  same 
footing  with,  personal  property,  no  matter  in  whom  the  legal 
title  may  be  vested:  Bopp  v.  Fox,  63  111.  540;  Simpson  v. 
Leech,  86  111.  286;  Trowbridge  v.  Cross,  117  111.  109;  Alkire 
V.  Kahle,  123  111.  496;  5  Am.  St.  Rep.  540.  But  whatever 
remains  of  it  after  the  partnership  debts  shall  have  been  dis- 
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■charged  is  held  in  common  by  the  heirs,  subject  to  dower,  or 
goes  to  the  devisees:  Strong  v.  Lord,  107  111.  25. 

It  is  urged  that  Franklin  Galbraith,  administrator  of  Jesse 
Kemp,  took  no  interest  in  the  lands,  only  a  power  to  sell 
them  for  the  payment  of  debts,  and  that,  therefore,  no  duty 
•devolved  upon  him  to  redeem  the  lands  from  the  sales  made 
hy  the  master  in  chancery,  and  that  after  the  expiration  of 
the  time  allowed  by  law  for  the  redemption  of  the  lands  to 
the  widows  and  children  of  Jesse  Kemp  and  John  J.  Kemp, 
if  not  before,  he  had  the  right  to  purchase  the  certificates  of 
«ale  or  buy  the  lands.  This  claim  is  inconsistent  with  the 
position  he  occupied  as  trustee  in  respect  to  the  partnership 
property.  Besides  ®*  this,  it  was  expressly  held  in  McCreedy 
V.  Mier,  64  111.  495,  that  an  administrator  is  not  a  stranger, 
in  all  respects,  to  the  real  estate  of  his  intestate;  that  it  is, 
tinder  some  circumstances,  his  duty  to  redeem  from  a  sheriflTs 
•sale,  and  that  under  the  facts  of  that  case  he  became  trustee 
for  the  heirs.  The  case  was  quite  like  the  case  at  bar.  The 
administrator  procured  an  assignment  of  the  certificate  of 
purchase  to  be  made  to  his  brother.  This  court  said:  "It  is 
plain  that  the  same  principle  which  forbids  him  to  become  a 
purchaser  at  a  sale  under  order  of  court  must  forbid  him  to 
buy,  on  his  own  account,  a  certificate  of  purchase  given  by 
the  sheriff  or  master  on  a  sale  made  in  the  lifetime  of  the 
deceased." 

It  is  urged  that  only  $1,341.12  came  to  the  hands  of  Frank- 
lin Galbraith,  the  administrator,  in  money,  and  that  such 
sum  was  wholly  insufficient  to  redeem  from  the  $3,000  mort- 
gage the  two  $500  mortgages,  and  pay  the  claims  against 
the  estate,  and  costs  and  expenses  of  administration.  The 
160  acres  in  section  34  sold  for  $1,241.  The  other  four  tracts 
were  sold  separately,  one  for  $1,780,  one  for  $324,  one  for  $670, 
and  one  for  $1,340,  and,  in  order  to  redeem  one  tract,  it  was 
not  necessary  to  redeem  all.  The  total  sum  called  for  by  the 
five  certificates  of  purchase  was  $4,907.69.  Deducting  there' 
from  the  $1,341.12  in  money  would  leave  only  $3,566.57,  plus 
interest  to  time  of  redemption,  to  be  arranged  for  in  order  to 
redeem  all  the  land  from  the  mortgage  sales.  The  lands 
were  worth  from  $12,000  to  $14,000,  a  value  more  than  three 
tijnes,  and  almost  four  times,  the  amount  of  the  required 
sum.  It  is  almost  certain  that  Galbraith,  with  the  business 
and  financial  ability  that  this  record  indicates  that  he  pos- 
sessed, could  readily  have  arranged,  through  the  unsecured 
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creditors  or  otherwise,  to  save  the  whole  or  some  portion  of 
the  400  acres  of  land  to  the  two  widows  and  their  children, 
if  he  had  felt  so  inclined.  As  for  the  widows  and  children, 
they  had  no  money  or  means  or  business  capacity. 

•■  Even  if  it  should  be  said  that  the  record  does  not  justify 
these  surmises  and  conclusions,  yet  that  would  make  no  dif- 
ference in  the  decision  of  this  case.  A  trustee  is  not  allowed 
to  put  himself  in  a  position  in  which  to  be  honest  must  be  a 
strain  on  him:  Staats  v.  Bergen,  17  N.  J.  Eq.  554;  Tyler  v. 
Sanborn,  128  111.  13G;  15  Am.  St.  Rep.  97.  The  very  next 
day  after  the  right  of  the  widows  and  heirs  to  redeem  from 
the  sales  under  the  $3,000  mortgage  liad  expired  the  trustee 
purch.ased  the  four  certificates  of  purchase  from  Moir,  and 
immediately  upon  the  expiration  of  the  statutory  fifteen 
months  he  received  a  deed  from  the  master  in  chancery,  and 
at  once  took  possession  of  the  240  acres  of  land.  In  the 
county  court  he  waived  process  and  entered  his  appearance, 
and  raised  no  objections,  and  allowed  judgments  to  be  entered 
on  the  Moir  and  Peterson  claims.  Then  Moir  and  Peterson 
redeemed  the  160  acres  in  section  34  from  Priscilla  Trim- 
mer, and,  there  being  no  bid  over  and  above  the  redemption 
money,  they  forthwith  received  a  deed  from  the  sheriff.  That 
deed  bears  date  December  5,  1885,  and  nine  days  thereafter, 
on  December  14,  1885,  they  conveyed  to  Galbraith,  the  trus- 
tee, he  paying  them  the  amount  of  the  redemption  money 
and  the  amounts  of  their  respective  claims  against  the 
Kemps.  As  matter  of  course,  this  whole  thing  was  pre- 
arranged.    It  cannot,  in  reason,  be  deemed  otherwise. 

We  forbear  to  enter  into  any  discussion  of  the  evidence 
tending  to  prove  that  Galbraith  and  others  took  steps  to  pre- 
vent any  competition  at  the  sale  made  by  the  sheriff,  and  other 
like  matters.  Thus  Galbraith,  the  trustee,  got  the  whole  of 
the  lands  at  just  half  of  their  then  actual  value.  It  is  un- 
necessary to  consider  much,  if  any,  of  the  oral  testimony  that 
was  taken  at  the  hearing,  other  than  that  in  regard  to  values. 
The  quiet  records  of  the  county  and  circuit  courts,  and  those 
that  rest  in  the  recorder's  office,  though  they  are  dumb,  yet 
they  speak,  and  they  establish  the  cases  of  the  complainants 
in  the  two  cross-bills. 

**  It  is  urged  in  behalf  of  the  cross-errors  assigned  that 
there  is  no  evidence  in  the  record  upon  which  the  heirs  of 
John  J.  Kemp  can  be  bound,  showing  a  partnership  interest 
in  the  lands;  that  Galbraith,  at  least  so  far  as  relates  to  the 
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160  acres  in  section  34,  "was  in  no  way  connected  with  the 
widow  and  heirs  of  John  J.  Kemp,  or  with  his  estate,"  and 
that  therefore  the  circuit  court  erred  in  directing  an  account 
to  be  taken  of  any  sum  or  sums  of  money  that  Galbraith 
may  properly  have  laid  out  or  expended  for  or  on  account  of 
the  respective  undivided  halves  of  said  lands.  We  think 
that  the  evidence  sufficiently  establishes  that  the  400  acres 
of  land  were  partnership  lands,  and  we  do  not  see  upon  what 
theory  the  equities  of  the  widow  and  children  of  John  J. 
Kemp  can  be  worked  out,  in  respect  to  the  whole  of  the  400 
acres,  as  against  the  title  of  appellants,  other  than  on  the 
theory  that  Franklin  Galbraith,  as  administrator  of  Jesse 
Kemp,  the  surviving  partner  of  John  J.  Kemp,  stood  in  a 
fiduciary  relationship  to  the  widow  and  heirs  of  said  John  J. 
Kemp  in  respect  to  such  land.  How,  otherwise,  can  they 
have  any  relief  whatever  in  respect  to  the  240  acres?  Coun- 
sel, in  their  brief,  say:  "  So  far,  then,  as  any  partnership 
property  or  liabilities  were  concerned,  Galbraith  represented 
the  interests  of  both  partners;  hence  occupied  the  same  rela- 
tive position  to  the  one  set  of  heirs  as  he  did  to  the  other. 
By  his  obligation  as  administrator  of  the  estate  of  the  survi- 
vor he  was  bound  to  care  for  the  interests  of  all."  And  they 
make  use  of  numerous  other  like  arguments  and  expressions. 
It  is  not  admissible  that  one  should  blow  both  hot  and  cold 
with  reference  to  the  same  transactions.  Allegans  contraria 
non  est  audiendus. 

Where  parties  seek,  in  a  court  of  equity,  to  divest  others 
of  a  legal  title  to  land,  the  court  may  impose  equitable  terms 
on  which  relief  will  be  granted,  and  if  it  appears  that  the 
parties  divested  have  advanced  money  for  the  purchase  and 
improvement  of  the  property,  the  court,  in  its  decree  finding 
it  to  belong  to  the  parties  making  ®*  claim  to  the  land,  may 
properly  require  the  money  so  advanced  to  be  refunded,  with 
legal  interest:  St.  Patrick'' s  Catholic  Church  v.  Daly,  116  111. 
76.  The  decree  of  the  circuit  court  in  that  behalf,  and  in 
regard  to  all  other  matters,  does  justice  and  equity  between 
the  parties. 

The  decree  is  in  all  things  affirmed. 


Partnership — Surviving  Partner  as  Trustee. — A  surviving  partner 
of  a  firm  of  attorneys  is  a  trustee,  and  cannot  be  permitted  to  make  a  gaia 
for  himself  at  the  expense  of  the  estate  of  the  deceased  partner:  Little  v, 
Caldwell,  101  Cal.  553;  40  Am.  St.  Rep.  89.  See  the  extended  note  to 
Shields  v.  Fuller,  65  Am.  Dec.  297. 
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Pabtnbrship  Real  Estatb  is,  in  equity  and  for  partnership  purposes,  to 
be  treated  as  personalty:  RoveUhy  v.  Brown,  92  Ala.  522;  25  Am.  St.  Rep. 
83,  and  note;  BiiU*  v.  Babcock,  95  Cal.  479;  29  Am.  8t.  Rep.  133,  and  note) 
Duncan  r.  Duncan,  93  Ky.  37;  40  Am.  St  Rep.  159. 


Summers  v,  Hibbard. 

[153  Illinois,  102.] 

CoNTBAOTS — PuROHASB  BY  Lkiter. — An  absolute  oflfer  by  letter  to  pup- 
chase  goods,  accepted  by  letter  in  the  same  manner,  forms  an  absoluto 
and  anconditional  contract. 

Ck>NTRACTS  —  PuBCUASX  BT  LsTrBR. — PRINTED  MATTER  On  a  letter  head 
forms  no  part  of  the  letter  written  thereon,  and  does  not  qualify  an 
absolute  contract  of  purchase  arising  from  an  offer  contained  ia  such 
letter. 

Contracts  Partly  Written  and  Partly  Printed  are  controlled  by 
.  the  written  part,  in  case  the  parts  are  apparently  inconsistent,  or 
there  ia  reasonable  doubt  upon  the  sense  or  meaning  of  the  whole. 

Contracts — Duty  to  Perform. — If  a  party  by  his  positive  contract  creates 
a  duty  or  charge  upon  himself,  he  becomes  an  insurer,  and  must  make 
his  contract  good,  either  by  performance  or  the  payment  of  damages, 
and  inevitable  accident  affords  him  no  relief. 

Contract's  to  Manufacture — Duty  to  Perform. — The  performance  of 
an  absolute  contract  to  sell  and  deliver  at  a  certain  time  goods  to  be 
manufactured  by  the  seller  is  not  excused  by  the  breakage  of  the  ma< 
chinery  of  his  manufactory. 

Contract  to  Manofaoture — Postponement  of  Delivery — Measure  o» 
Damages.  — If  the  delivery  of  goods  due  under  a  contract  for  their  manu- 
facture is  postponed  by  agreement,  the  measure  of  damages  for  non- 
delivery is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  the  goods  are  deliverable  under  the  contract  to  post- 
pone.  If  the  time  of  delivery  is  postponed  indefinitely  by  agreement, 
the  measure  of  damages  for  failure  to  deliver  is  the  difference  between 
the  contract  price  and  the  market  value  at  a  reasonable  time  after 
demanding  performance. 

Contract  to  Manufacture  —  Failure  to  Perform — Measure  of  Dam- 
ages.— If  a  vendor  in  a  contract  to  manufacture  and  deliver  goods  at 
a  given  time  fails  to  perform  his  agreement,  the  vendee  may  recover 
the  difference  between  the  contract  price  and  the  market  price,  without 
purchasing  the  goods  elsewhere. 

Evidence. — Statements  Made  by  an  Agent  are  admissible  in  evidence 
only  when  they  form  part  of  the  rta  gestae,  and  are  made  dum/ervet  oput, 

L.  D.  ThoviaUj  for  the  appellants. 

Hamliney  Scott  &  Lord,  for  the  appellees. 

*•*  Baker,  J.  It  is  insisted  by  appellants  that  the  words, 
"All  sales  subject  to  strikes  and  accidents,"  printed  at  the 
top  of  their  letter  heads,  must  be  considered  in  determining 
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what  the  contract  was,  and  that  said  words  constituted  an 
express  condition  that  became  a  part  of  the  contract  between 
them  and  appellees.  We  do  not  so  understand  the  case. 
Under  date  of  March  1,  1889,  appellees  invited  appellants 
to  make  them  an  oflfer  of  sale  of  a  specified  quantity  of 
sheet-iron,  to  be  delivered  in  certain  designated  months. 
On  March  4th  appellants  made  them  an  oflfer,  as  requested. 
On  March  9th,  in  their  letter  of  that  date,  appellees  declined 
to  accept  the  oflfer  received,  and  at  the  same  time  they  sub- 
mitted for  consideration  an  oflfer  of  their  own — an  oflfer  of 
purchase.  This  oflfer  contained  all  the  elements  and  terms 
of  a  precise  and  complete  contract,  and  lacked  only  the  as- 
sent thereto  of  the  persons  to  whom  it  was  addressed  to  make 
it  such  a  contract.  The  offer  was  to  buy  a  certain  quantity 
of  sheet-iron,  of  certain  sizes,  to  be  delivered  in  Chicago  in 
flpecified  quantities  and  at  designated  times,  and  to  pay  there- 
for certain  prices  at  certain  stated  times,  and  appellees  con- 
cluded their  proposal  by  saying:  "  If  you  accept  our  oflfer 
you  may  enter  us  for  March  shipment  250  bundles,"  etc. 
The  oflfer  was  absolute  and  positive,  and  without  any  condi- 
tion, qualifications,  or  exceptions  whatever.  On  March  11th 
appellants  wrote  to  appellees;  "Your  favor  of  March  9,  at 
hand.  We  accept  your  oflfer."  And  they  thereupon  pro- 
ceeded to  restate  in  their  letter  the  terms  of  the  proposal 
made  to  them.  These  two  letters  made  the  contract  between 
the  parties.  The  two  preceding  letters  seem  to  us  to  be 
wholly  immaterial.  The  mere  fact  that  appellants  ***  wrote 
their  acceptance  on  a  blank  form  for  letters,  at  the  top  of  which 
were  printed  the  words,  "All  sales  subject  to  strikes  and 
accidents,"  no  more  made  those  words  a  part  of  the  contract 
than  they  made  the  other  words  there  printed,  "  Summers 
Bros.  &  Co.,  Manufacturers  of  Box-annealed  Common  and 
Refined  Sheet-Iron,"  a  part  of  the  contract.  The  oflfer  was 
absolute.  The  written  acceptance  which  they  themselves 
wrote  was  just  as  absolute.  The  printed  words  were  not  in 
the  body  of  the  letter  or  referred  to  therein.  The  fact  that 
they  were  printed  at  the  head  of  their  letter  heads  would  not 
have  the  efifect  of  preventing  appellants  from  entering  into 
an  unconditional  contract  of  sale. 

In  American  Express  Co.  v.  Pinchiey,  29  111.  392,  this  court 
said:  "  In  a  case  where  the  agreement  is  partly  written  and 
in  part  printed,  the  preference  is  always  given  to  the  written 
part."     In  that  case  the  printed  matter  was  in  the  body  of 
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the  instrument,  incorporated  and  mingled  with  the  written 
matter.  It  would  seem  there  is  more  reason  and  occasion  for 
applying  the  principle  of  law  there  invoked  in  a  case,  where, 
as  here,  the  words  in  print  are  separate  and  apart  from  the 
writing  that  appears  upon  the  paper,  and  in  a  place  where 
one  would  not  be  likely  to  look  for  limitations  upon  that 
which  is  written.  People  v.  Dulaney,  96  111.  503,  is  to  the  same 
efifect  as  the  case  above  cited. 

When  an  instrument  is  in  part  written  and  in  part  printed, 
and  these  parts  are  apparently  inconsistent,  or  there  is  a  rea- 
sonable doubt  upon  the  sense  and  meaning  of  the  whole,  the 
words  in  writing  will  control,  because  they  are  the  immediate 
language  and  terms  selected  by  the  parties  themselves  for 
the  expression  of  their  meaning:  Alsager  v.  St.  Catherine's 
Dock  Co.,  14  Mees.  &  W.  796,  and  Robertson  v.  French,  4  East, 
130;  both  cases  cited  with  approval  in  American  Express  Co. 
V.  Pinckney,  29  111.  392.  In  the  case  at  bar  it  is  inconsistent 
that  the  contract  should  be  both  an  absolute  contract  and  a 
conditional  contract.  The  terms  **•  of  payment  in  this  con- 
tract were  sixty  days'  time,  or  two  per  cent  discount  for  cash 
in  ten  days.  Suppose  the  words,  "All  sales  not  paid  for 
on  delivery  to  draw  interest,"  had  been  printed  on  the  letter 
head;  can  there  be  any  doubt  that  the  written  terms  would 
have  controlled  the  printed  words?  Here  there  was  a  written 
provision  that  the  iron  was  to  be  delivered  free  on  board  the 
cars  at  Chicago.  Suppose  it  had  been  printed  on  the  letter 
head  that  the  manufacturers  would  not  be  responsible  for 
iron  after  a  delivery  to  a  common  carrier;  would  not  the  writ- 
ten provision  have  governed  the  contract? 

Upon  the  whole,  we  are  inclined  to  the  opinion  that  the 
mere  fact  that  the  words  in  question  were  printed  in  the  cap- 
tion of  the  paper  on  which  appellants  wrote  their  unqualified 
acceptance  of  the  contract  proposed  by  appellees  did  not 
have  the  effect  of  reading  them  into  the  agreement  thereby 
consummated;  and  appellants  understood  that  some  sort  of 
an  agreement  was  brought  to  a  completion  by  their  act,  for 
in  their  letter  they  wrote:  "  We  also  enter  your  order  for  250 
bundles,  etc.,  March  shipment." 

Appellants  made  a  further  claim  that  there  was  an  implied 
condition  in  the  contract  that  would  relieve  them  from  per- 
formance if  their  mill  plant,  without  any  fault  on  their  part, 
was  so  disabled  as  to  make  it  impossible  for  them  to  make 
the  iron  that  thev  contracted  to  deliver.     Tiie  contract  did 
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not  call  for  iron  manufactured  at  their  mill.  It  simply  called 
for  first-class  common  sheet-iron  of  certain  specified  sizes. 
There  was  nothing  to  prevent  their  filling  the  contract  by 
going  into  the  market  and  buying  sheet-iron  manufactured 
at  other  mills.  Appellees  seemed  to  have  experienced  na 
difficulty,  other  than  that  of  being  forced  to  pay  a  higher 
price,  when  they  went  on  the  market  and  bought  from  other 
parties  the  sheet-iron  contracted  for  which  appellants  failed 
to  supply.  But  even  if  the  contract  had  been  for  sheet-iron 
of  their  own  manufacture,  the  breakages  in  this  mill  would 
not  have  relieved  them  from  liability.  The  general  doctrine 
***  is  that  where  parties,  by  their  own  contract  and  positive 
undertaking,  create  a  duty  or  charge  upon  themselves,  they 
must  abide  by  the  contract  and  make  the  promise  good,  and 
either  do  the  act  or  pay  the  damages:  Steele  v.  Biick,  61  111. 
343;  14  Am.  Rep.  60;  Dehler  v.  Held,  50  111.  491;  Bunn  v. 
Prather,  21  111.  217.  Inevitable  accident  afibrds  them  no 
relief,  for  they  are  regarded  as  insurers  to  the  extent  of  mak- 
ing good  the  loss.  There  is  a  principle  of  the  law  that,  in 
contracts  in  which  the  performance  depends  on  the  continued 
existence  of  a  given  or  specified  person  or  animal  or  thing,  a 
condition  is  implied  that  the  impossibility  of  performance 
arising  from  the  perishing  of  the  person,  animal,  or  thing  shall 
excuse  the  performance.  But  there  is  no  place  in  this  case 
for  the  application  of  that  rule. 

There  is  no  doubt  of  the  correctness  of  the  rule  stated  by 
appellants,  that  where  delivery  is  required  to  be  made  by  in- 
stallments the  measure  of  damages  will  be  estimated  by  the 
value  at  the  time  each  delivery  should  be  made.  In  the  case 
at  bar  appellees  made  threats  to  buy  in  at  seller's  expense, 
but  excuses  rendered  and  promises  made  by  appellants  of 
frequent  and  large  shipments  deterred  them  from  doing  so. 
If  delivery  is  postponed  by  agreement  between  the  parties, 
the  measure  of  damages  is  the  difTerence  between  the  contract 
price  and  the  market  price  at  the  time  the  article  is  deliver- 
able by  the  subsequent  agreement,  and  where  the  time  of 
delivery  is  postponed  indefinitely,  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  market 
value  at  a  reasonable  time  after  demanding  performance. 
Appellees  admit  that  they  had  no  legal  right  to  buy  in» 
during  the  month  of  August,  more  than  three  thousand  one 
hundred  and  fifty-nine  bundles  of  sheet-iron,  that  being  the 
quantity  then  due,  under  the  original  and  additional  con- 
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tracts,  on  August  Ist.  But  the  uncontroverted  evidence  is, 
that  the  price  of  such  iron  remained  firm  during  September 
and  a  part  of  October,  being  at  no  time  lower  than  August 
prices.  So  the  premature  purchases  worked  appellants  no 
injury,  but  were  ***  to  their  benefit.  Besides  this,  it  was 
held,  in  Follansbee  v.  Adams,  86  111.  13,  that  the  vendee  may 
charge  the  vendor  witli  the  difference  in  prices  without  mak- 
ing any  purchases,  the  result  being  the  same,  and  the  vendee 
being  entitled  to  the  benefit  of  his  contract. 

It  is  urged  that  the  trial  court  committed  error  in  that  it 
refused  to  allow  to  go  to  the  jury  testimony  tending  to  prove 
that  in  June,  1889,  one  Charles,  purchasing  agent  of  appel- 
lees, made  certain  adunssions  to  one  of  the  appellants.  There 
was  no  error  in  this  action  of  the  court.  The  admission  of 
euch  testimony  would  have  been  in  violation  of  the  rule  that 
the  terms  of  a  written  contract  cannot  be  varied  by  parol  evi- 
dence, and  also  in  violation  of  another  rule,  that  the  state- 
ments of  an  agent  are  admissible  only  when  they  are  part  of 
the  res  gestas,  and  are  made  dumfervet  opus. 

The  making  of  the  written  contracts  being  admitted  at  the 
trial,  the  court  having  construed  them,  and  held  that  the 
printed  line  in  the  caption  of  the  letters  was  no  part  of  such 
contracts,  and  having  resolved,  as  matter  of  law,  that  there 
was  no  implied  condition  in  them  growing  out  of  their  nature, 
the  claimed  deficit  in  the  deliveries  not  being  denied,  and 
there  being  no  conflict  of  testimony  in  respect  to  the  state  of 
facts  upon  which  the  damages  were  to  be  based,  there  re- 
mained in  the  case  no  question  that  required  submission  to 
the  decision  of  the  jury,  and  it  was  not  manifest  error  to  direct 
a  verdict  for  tlie  plaintiffs,  and  instruct  the  jury  at  what 
amount  to  assess  the  damages. 

Some  minor  points  of  objection  are  raised,  but  in  them  we 
find  no  reversible  error. 

The  judgment  of  the  appellate  court  is  aflSrmed. 


Contract  bt  Letter. — An  acceptance  of  an  oflFer  without  objection  or 
condition  binds  the  party  accepting,  and  the  party  making  the  offer  has  the 
right  to  understand  that  the  acceptance  was  according  to  the  terms  of  the 
offer:  Drew  v.  Edmunds,  60  Vt.  401;  6  Am.  St.  Rep.  122.  If  tlie  corre- 
spondence between  the  parties  contains  all  the  details  of  a  contract,  it  is 
enforceable,  though  they  intended  that  their  agreement  should  be  formally 
«xpressed  in  a  single  paper:  Sandert  v.  Pottlitzer  etc  Fruit  Co.,  144  N.  Y. 
209;  43  Am.  St.  Rep.  757.  A  contract  made  and  accepted  by  letter  sent 
through  the  post  is  completed  and  takes  effect  the  moment  the  letter  of 
acceptance  is  deposited  iu  the  postoffice.     The  acceptance,  however,  most 
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be  an  absolute,  and  not  a  conditional,  one:  Hartford  etc  Ina.  Co.  v.  Laaher 
Stocking  Co.,  66  Vt.  439;  44  Am.  St.  Rep.  859,  and  note. 

Contracts  Partly  Written  and  Partly  Printed — Construction. — 
While  a  written  provision  of  a  contract  should  prevail  over  one  inconsistent 
with  it,  and  whicli  ia  part  of  a  printed  form  adopted  for  general  use,  yet 
only  so  far  as  it  is  apparent  that  the  parties  intended  to  modify  or  disregard 
the  printed  stipulations  will  the  latter  give  way:  Frost^s  etc.  Lumber  Work* 
V.  Millers'  etc.  Ins.  Co.,  37  Minn.  300;  5  Am.  St.  Rep.  846;  Goicoechea  r, 
Louisiana  etc.  Ins.  Co.,  6  Mart.,  N.  S.,  51;  17  Am.  Dec.  175. 

Contracts — Ddty  to  Perform. — If  one  contracts  to  do  a  thing  which  is 
possible  in  itself,  the  promisor  ia  liable  for  a  breach  thereof,  notwithstanding 
it  is  beyond  his  power  to  perform  it:  Aiideraon  v.  May,  50  Mian.  280;  36 
Am.  St.  Rep.  642,  and  note. 

Damages. — Loss  of  profits  arising  out  of  delays  in  furnishing  machinery 
under  contracts  therefor:  See  the  note  to  Van  Winkle  v.  Wilkina,  12  Am. 
St.  Rep.  303,  where  the  cases  are  collected. 

Agency. — Statements  of  an  Agent,  to  bb  Admissiblb  in  Evidenob, 
must  have  been  made  by  him  at  the  time  of  the  transaction,  either  while  ha 
was  actually  engaged  in  its  performance  or  so  soon  thereafter  as  to  be  a  part 
of  it:  Phelpa  v.  James,  86  Iowa,  398;  41  Am.  St.  Rep.  497,  and  note;  Ply- 
mouth County  Bank  v.  Oilman,  3  S.  Dak.  170;  44  Am.  St.  Rep.  782;  Empire 
Mill  Co.  v.  Lovell,  77  Iowa,  100;  14  Am.  St.  Rep.  272,  and  note;  Sidney  etc 
Furniture  Co.  v.  Warsaw  School  DisL,  122  Pa.  St.  494;  9  Am.  St.  Rep.  124^ 
and  note. 
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[153  Illinois,  113.] 

Ihsurancb — Arbitration  as  Waiver  op  Right  to  Rebuild. — A  written 
submission  of  an  insured  fire  loss  to  arbitration,  providing  that  such 
arbitration  shall  not  aflfect  the  rights  of  either  party,  except  as  to  the 
actual  amount  of  the  loss,  does  not  waive  the  insurer's  reserved  right 
to  rebuild. 

Insurance— Waiver  of  Right  to  Rebuild. — An  unconditional  refusal 
by  an  insurer  to  rebuild  a  fire  loss  mada  before  arbitration,  with  a 
promise  to  pay  an  award  when  made,  is  a  waiver  of  the  right  to  rebuild, 
and  is  final  and  conclusive  upon  the  insurer,  without  a  new  considera- 
tion, although  the  insurer  subsequently,  within  the  thirty  days  allowed 
for  an  election,  gives  the  msured  notice  that  he  will  rebuild. 

Insurance. — Parol  Waiver  of  Right  to  Rebuild  an  insured  strncturo 
destroyed  by  fire  may  be  shown,  notwithstanding  a  written  sabmissioa 
of  the  question  of  actual  loss  to  arbitration. 

Morrison  &  Whitlock,  for  the  appellant. 

E.  P.  Kirhy^  for  the  appellee. 

**®  Carter,  J.  The  errors  assigned  on  this  record  bring 
in  question,  1.  The  sufficiency  of  the  plea  to  sustain  the  judg- 
ment of  the  circuit  court  rendered  in  bar  of  plaintiff's  action; 


878  Platt  v.  -^tna  Insurance  Company.    [Illinois, 

and  2.  The  ruling  of  that  court  in  sustaining  defendant's 
demurrer  to  plaintiff's  replications  to  said  plea. 

The  substance  of  the  plea  is,  that  after  the  submission  and 
award  mentioned  in  the  declaration,  and  within  the  thirty 
days  provided  in  the  policy, the  defendant  gave  written  notice 
to  the  plaintifiF  of  its  intention  to  rebuild,  and  undertook  to 
rebuild,  and  was  prevented  by  the  plaintiff.  The  provisions 
in  the  policy  affecting  the  question  are:  "Payment  of  losses 
shall  be  made  in  sixty  days  after  the  loss  shall  have  been 
ascertained  and  proved,  and  in  case  difiFerences  shall  arise 
touching  the  amount  of  any  loss  or  damage,  it  shall  be  sub- 
mitted to  the  judgment  of  arbitrators,  mutually  chosen,  whose 
award,  in  writing,  shall  be  binding  on  the  parties.  In  case 
of  loss  on  or  damage  to  the  property  insured,  it  shall  be 
optional  with  the  company  to  replace  lost  or  damaged  goods 
with  others  of  the  same  kind  and  equal  goodness,  and  to  re- 
build or  repair  the  building  or  buildings  (a  reasonable  deduc- 
tion being  allowed  for  the  increased  value  '*''  of  new  in 
replacing  old  materials),  within  a  reasonable  time,  giving 
notice  of  their  intention  so  to  do  within  thirty  days  after  pre- 
liminary proofs  shall  have  been  received  at  the  oflBce  of  the 
company."  The  written  submission  to  arbitration,  which  is 
also  set  out  in  the  declaration,  after  providing  that  the  ap- 
praisement of  the  arbitrators  "  as  to  the  amount  of  loss  or 
damage  shall  be  binding  on  both  parties,"  concludes:  "  It 
being  understood  that  this  appraisement  is  without  reference 
to  any  other  question  or  matters  of  difference  within  the 
terms  and  conditions  of  the  insurance,  and  is  of  binding 
effect  only  so  far  as  regards  the  actual  cash  value  of  or  dam- 
age to  such  property,"  etc. 

Plaintiff  insists  that  the  plea  is  insufficient,  for  the  reason 
that  the  submission  to  and  award  by  the  arbitrators  amounted 
to  an  election  by  defendant  to  pay,  and  a  consequent  waiver 
of  its  right  to  rebuild;  that  the  arbitration,  under  the  policy, 
had  much  to  do  with  the  question  of  payment — in  fixing  the 
amount — but  nothing  with  the  question  of  rebuilding.  But 
it  is  a  sufficient  answer  to  say  that  the  parties  themselves 
have,  by  their  written  submission,  excluded  from  its  effect 
every  question  which  might  arise  under  the  policy,  except  the 
actual  amount  of  the  loss.  In  other  words,  they  have  ex- 
pressly provided  that  the  submission  to  arbitration  should 
not  affect  the  rights  of  either  party,  except  as  to  the  actual 
amount  of  the  loss.     How,  then,  can  plaintiff  claim  that  the 
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defendant,  by  the  written  Biibmission,  waived  its  right  to 
rebuild,  when,  by  the  very  terms  of  the  agreement,  such 
waiver  is  provided  against?  So,  in  considering  the  question 
whether  the  plea  states  any  defense,  it  is  not  necessary  to 
construe  this  provision  of  the  policy,  since  the  parties  have 
themselves  construed  it.  Even  if  the  proper  construction  of 
the  policy  were  as  contended  by  plaintiff,  the  court  could  not 
say  that  by  the  arbitration  defendant  had  waived  its  right  to 
rebuild,  when  the  parties  have  effectually  provided  that  it 
should  not  have  **®  that  effect.  It  necessarily  follows  that 
the  plea  presented  a  sufficient  defense. 

But  a  different  question  is  presented  by  the  replications. 
By  them  the  plaintiff  undertook  to  avoid  the  defense  set  up 
in  the  plea,  by  replying,  in  substance,  in  different  forms,  that 
the  defendant  had,  before  the  submission  to  arbitration, 
elected  to  pay,  and  had  waived  its  right  to  rebuild.  To  the 
first,  second,  third,  and  fourth  replications  we  regard  the  de- 
murrer as  well  taken,  and  as  the  fifth  and  sixth  contain  all 
the  material  averments  of  the  first  four,  we  need  to  consider 
only  the  questions  arising  on  the  demurrer  to  replications 
five  and  six. 

That  these  replications  contain  immaterial  averments,  in 
setting  up  the  payment  of  expenses  of  arbitration  and  the 
furnishing  by  plaintiff  of  plans  and  specifications,  as  insisted 
by  counsel  for  defendant,  is  certainly  true,  fur  it  could  be  no 
reply  to  the  plea  to  say  that  plaintiff  did  any  of  those  things 
which,  under  the  terms  of  the  policy,  it  was  his  duty  to  do. 
But  regarding  these  averments  as  mere  surplusage,  the  ques- 
tion arises  whether  or  not  there  is  not  sufficient  matter  al- 
leged in  these  replications,  taken  as  true  under  the  demurrer, 
to  make  a  complete  reply  to  the  defense  set  up  in  the  plea. 
They  allege,  in  substance,  that  before  the  arbitration  defend- 
ant waived  its  right  to  rebuild,  in  this,  to  wit,  that  plaintiff 
requested  defendant  to  rebuild  the  house,  and  defendant 
unconditionally  and  absolutely  refused  to  rebuild,  demanded 
the  arbitration,  and  stated  to  plaintiff  that  it  would  pay  the 
amount  of  the  award  when  made.  It  may  be  said  that  these 
replications  contain,  at  most,  mere  argumentative  averments 
of  an  election  by  defendant  to  pay  the  loss  in  money  when 
ascertained,  and  a  consequent  waiver  of  its  right  to  rebuild; 
but  as  the  demurrer  was  general,  only,  it  is  sufficient  if 
the  replications  are  good  in  substance.  By  the  terms  of  the 
policy  defendant  had,  for  the  thirty  days  mentioned  in  the 
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policy,  the  right  of  choice  between  two  alternatives.  If  it 
elected  **•  to  rebuild,  it  must  give  notice  to  that  effect  at 
any  time  within  the  thirty  days;  if  it  did  not  so  elect,  it  was 
its  duty,  under  the  policy,  to  pay  the  loss  within  sixty  days 
after  its  ascertainment.  This  right  of  choice  was  reserved 
for  the  benefit  of  the  company  itself,  and  implied,  of  course, 
the  right  to  choose  either  course,  at  its  own  election,  within 
the  prescribed  time,  as  might  appear  to  be  most  to  its  advan- 
tage. While,  as  we  have  seen,  the  submission  to  arbitration 
did  not,  of  itself,  amount  to  an  election,  no  reason  is  per- 
ceived why  the  company  could  not  make  its  election  aside 
from  and  independently  of  the  arbitration.  Nor  was  it  neces- 
sary to  wait  until  the  expiration  of  the  thirty  days,  nor  until 
the  amount  of  loss  was  ascertained  by  arbitration.  It  was 
entirely  optional  with  the  company.  No  new  contract  was 
required,  and  consequently  no  new  consideration  necessary 
to  make  its  choice  valid.  It  would  be  presumed  that  in  mak- 
ing its  choice  it  would  take  the  course  of  greatest  advantage 
to  itself:  Bishop  on  Contracts,  sees.  96,  806. 

The  contention  by  counsel  for  defendant  that  its  refusal  to 
plaintiff  to  rebuild  and  its  promise  to  pay,  as  set  up  in  the 
replications,  would  not  be  binding  on  the  company,  and 
that  such  a  promise  was  a  mere  nudum  pactum,  is  not  ten- 
able. In  order  that  tlie  defendant  might  make  a  valid  elec- 
tion under  this  policy,  it  was  not  necessary  for  plaintiff  to  do 
any  thing,  to  give  any  thing,  or  to  suffer  any  thing.  It  is 
true  that  if  defendant,  by  words  or  acts,  had  led  plaintiff 
reasonably  to  understand  that  it  had  elected  to  pay,  and 
plaintiff  had  acted  on  such  understanding,  and  thereby 
placed  himself  in  a  position  where  he  would  be  prejudiced 
by  the  company's  then  electing  to  rebuild,  the  company 
would,  on  the  doctrine  of  estoppel,  be  held  to  have  waived  its 
right,  and  to  be  precluded,  from  its  election,  to  rebuild: 
Willianisbicrg  City  Fire  Ins.  Co.  v.  Gary,  83  III.  453.  But  we 
do  not  understand  that  such  is  the  only  method  by  which  a 
waiver  may  be  shown,  notwithstanding  it  may  be  the  most 
common  **®  one.  The  election  of  one  of  the  alternatives  is, 
of  itself,  a  waiver  of  the  other.  Bishop,  in  his  work  on  Con- 
tracts, section  779,  says,  that  the  doctrine  of  election  applies 
wherever  there  is  a  plurality  of  rights  in  the  alternative, 
and  that,  commonly,  it  is  voluntary.  Again  (section  783), 
that  beyond  the  knowledge  of  the  fact  necessary  to  a  valid 
election  "  there  is  believed  to  be  no  rule  possible  more  definite 
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than  that  there  must  be  some  distinct  language,  act,  or  omis- 
sion, which,  illumined  by  the  special  circumstances,  plainly 
indicates  the  party's  choice  of  the  one  alternative  and  waiver 
of  the  other."  "There  must  be  language  or  conduct  duly 
expressing  or  exemplifying  the  intent ":  Bishop  on  Contracts, 
sec.  803.  See,  also,  2  Hermann  on  Estoppel,  1178,  note; 
West  V.  Platt,  127  Mass.  872;  Texas  etc.  Ry.  Co.  v.  Rxist,  19 
Fed.  Rep.  245.  "  When  the  election  is  made  it  will  be  final, 
and  cannot  be  reconsidered,  even  where  no  injury  has  been 
done  by  the  choice  or  would  result  from  setting  it  aside":  2 
Hermann  on  Estoppel,  1173, 1196.  "Wherever,  by  law  or  by 
contract,  a  party  lias  laid  before  him  a  variety  of  steps,  the 
taking  of  one  of  which  excludes  another  or  the  rest,  he  must 
choose  between  them.  After  his  choice  is  made,  and  by 
words  or  by  acts  expressed  in  a  manner  suited  to  the  partic- 
ular case,  he  cannot  reverse  it.  He  is  said  to  have  elected 
the  one  step  and  waived  the  other":  Bishop  on  Contracts, 
sec.  808.  See,  also,  1  Wood  on  Fire  Insurance,  327-332; 
Wynkoop  v.  Niagara  Fire  Ins.  Co.,  91  N.  Y.  478;  43  Am.  Rep. 
686;  Morrell  v.  Irving  Bre  Ins.  Co.,  33  N.  Y.  429;  88  Am. 
Dec.  396;  Beals  v.  Home  Ins.  Co.,  36  N.  Y.  522. 

Applying  these  principles  to  the  case  at  bar,  these  replica- 
tions, averring  an  election  by  the  company  to  pay  and  a 
waiver  of  its  right  to  rebuild,  would,  independently  of  the 
arbitr..tion,  seem  to  be  a  sufficient  reply  to  the  plea.  If 
the  company  refused  to  rebuild  and  decided  to  pay,  and  so 
notified  the  insured,  the  only  other  party  interested,  what 
more  could  be  necessary,  in  law,  to  constitute  an  election  of 
the  one  alternative  and  the  waiver  of  ***  the  otlier?  Such 
election,  when  made,  could  not  be  reconsidered,  nor  the  con- 
sequent waiver  avoided  by  the  company  at  its  pleasure,  even 
though  the  time  limited  in  the  policy  for  such  election  had 
not  expired.  The  company  was  not  bound  to  take  all  the 
time  allowed  to  make  its  decision,  nor  did  the  policy  provide 
that  it  should  have  more  than  the  one  choice;  therefore,  as- 
suming the  replications  to  be  true,  the  subsequent  decision 
by  the  company  to  rebuild  and  the  notice  thereof  to  the 
plaintiff,  as  set  up  in  the  plea,  were  of  no  effect. 

But  it  is  contended  by  counsel  for  defendant  that  all  con- 
versations, negotiations,  statements,  and  promises  between 
the  parties,  prior  to  or  contemporaneous  with  the  execution 
of  the  written  submission  to  arbitration,  were  merged  in  that 
instrument,  and  that  parol  evidence  is  not  admissible  to  vary 
AM.  St.  &SS.,  Vol.  XLVL  -  56 
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or  contradict  it,  and  therefore  the  waiver  by  parol  alleged  in 
the  replications  could  not  be  proved.  The  rule  invoked  is  a 
familiar  one,  but  its  application  is  not  always  free  from  diffi- 
culty. Greenleaf,  in  his  work  on  Evidence,  volume  1,  section 
284,  says  that  tlie  rule  does  not  apply  in  cases  where  the  orig- 
inal contract  was  verbal  and  entire,  and  a  part  only  was  re- 
duced to  writing.  This  court  hits  also  frequently  so  held: 
Ludeke  v.  Sutherland,  87  111.  481;  29  Am.  Rep.  66;  Laflin  v. 
Howe,  112  111.  253.  And  in  Lane  v.  Sharpe,  3  Scam.  566,  Mr. 
Justice  Caton  said:  "It  is  true  tliat  matter  collateral  to  the 
writing  may  be  proved  by  parol,  but  it  must  not  change  the 
terms  of  the  contract,  or  increase  or  diminish  the  liabilities 
of  the  parties."  This  qualification  of  the  rule  is  aptly  ex- 
pressed in  Abbott's  Trial  Evidence,  page  295,  thus:  "Where 
it  appears  that  the  instrument  was  not  intended  to  be  a  com- 
plete and  final  statement  of  the  whole  transaction,  and  the 
object  of  the  evidence  is  simply  to  establish  a  separate  oral 
agreement  on  a  matter  as  to  which  the  instrument  is  silent, 
and  which  is  not  contrary  to  its  terms  nor  to  their  legal 
effect,"  oral  evidence  is  not  excluded.  The  arbitration,  by 
its  terms,  was  limited  to  one  thing,  viz.,  ***  the  ascertain- 
ment of  the  actual  cash  value  of  tlie  building  destroyed,  and 
it  would  be  unreasonable  to  say  that  verbal  proof  of  another 
distinct  and  collateral  thing  could  not  be  made,  because  it 
preceded  or  was  contemporaneous  with  the  execution  of  the 
writing.  Nor  would  oral  proof  of  the  election  and  waiver  set 
up  in  the  replications  in  anywise  tend  to  vary,  contradict,  or 
enlarge  the  written  instrument.  It  would  not  in  any  degree 
affect  the  amount  of  the  loss  or  the  manner  of  its  ascertain- 
ment. Besides,  to  apply  the  rule  contended  for,  and  exclude 
such  oral  evidence,  would  violate  the  writing  itself,  which,  on 
its  face,  excludes  from  its  operation  every  other  question. 

And  this  brings  us  to  the  last  question  raised  by  plaintiff's 
counsel  which  it  is  considered  important  to  mention.  It  is 
insisted  that  the  written  submission,  by  its  express  terms, 
excludes  the  conclusion  that  the  company  elected  to  pay  the 
amount  found  by  the  arbitrators.  To  this  construction  of  the 
instrument  we  cannot  assent.  True,  it  does,  on  its  face,  ex- 
clude the  conclusion  that  the  company  thereby  elected  to  pay; 
but,  as  it  was  ''without  reference  to  any  other  question  or 
matters  of  difference  within  the  terms  and  conditions  of  the 
insurance,  and  of  binding  effect  only  so  far  as  regards  the 
actual  cash  value  of  or  damage  to  the  property,"  it  could  not 
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affect  any  other  matter  whatever.  It  left  all  other  questions 
and  matters  arising  out  of  the  insurance  contract  just  as  they 
would  have  been  had  not  the  written  submission  been  made. 
As  it  could  not  be  construed  as  a  waiver  on  the  part  of  the 
company  of  its  right  to  rebuild,  neither  could  it  be  construed 
as  denying  that  the  company  had  in  some  other  manner 
waived  such  right:  Soars  v.  Home  Ins.  Co.,  140  Mass.  343.  If 
it  be  true,  as  alleged  in  the  replications  (and  on  the  demurrer 
it  must  be  taken  as  true),  that  the  company,  by  its  adjuster, 
on  being  requested  to  rebuild  the  house  destroyed  by  the  fire, 
refused  unconditionally  to  do  so,  and  stated  to  the  plaintiff 
that  on  the  amount  being  ascertained  by  arbitration  it  would 
pay  it,  **'  the  company  must  be  held  to  have  elected  to  pay 
the  loss  and  to  have  waived  its  right  to  rebuild. 

For  the  error  in  sustaining  the  demurrer  to  replications 
five  and  six,  the  judgments  of  the  appellate  and  circuit  courts 
are  reversed,  and  the  cause  remanded  to  the  circuit  court  for 
further  proceedings  consistent  with  this  opinion. 


Insurance— Right  to  Rebuild— Election. — ^Waivks:  See  the  note  lo 
Insurance  Co,  v.  Hope,  11  Am.  Rep.  51. 
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[153  Illinois,  244.] 

Partnership  Realty. — The  mere  use  of  land  by  a  firm  does  not  make  it 
partnership  property. 

Partnership. — Real  Estate  is  not  Necessarily  the  IndividuaIi  prop* 
erty  of  the  members  of  a  firm  because  the  title  is  held  by  one  or  by  the 
■everal  members  in  undivided  interests.  Whether  realty  is  firm  or 
individual  property  depends  largely  upon  the  intention  of  the  partners. 

Partnership. — Real  Estate  Bocqut  with  Partnership  Funds  for  firm 
purposes  and  applied  to  firm  uses,  or  entered  and  carried  in  its  accounts 
as  a  partnership  asset,  is  deemed  in  equity  to  be  firm  property,  no  mat> 
ter  in  whom  the  title  is  vested. 

Partnership  Realty — Resulting  Trust. — If  real  estate  is  bought  with 
partnership  funds,  the  partner  holding  the  legal  title  holds  it  subject  to 
a  resulting  trust  in  favor  of  the  partnership.  In  such  case  no  agree* 
ment  is  necessary,  and  the  statute  of  frauds  does  not  apply. 

Partnership  Realty.— In  the  Absence  of  Proof  of  Its  Purchase  with 
Partnership  Funds  for  firm  purposes,  realty  standing  in  the  names 
of  several  persons  is  deemed  to  be  held  by  them  as  joint  tenants  or  aa 
tenants  in  common. 

Partnership  Realty. — If  the  Intention  of  Partners  to  Convert 
Land  into  firm  property  is  to  be  inferred  from  circumstances,  they  musk 
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not  admit  of  any  other  reasonable  and  satisfactory  explanation,  and  if 
such  oonversion  is  sought  to  be  shown  by  agreement  of  the  partners,  it 
must  be  clear  and  explicit. 
UITNERSHIP  Realty. — If  persons,  who  afterward  become  partners,  buy 
land  in  their  iudlvidual  names  and  with  their  individual  funds,  before 
making  the  partnership  agreement,  the  land  is  the  individual  property 
of  the  partners,  though  used  in  the  firm  business,  in  the  absence  of  a 
clear  and  explicit  a<;reement  subsequently  entered  into,  or  controlling 
circumstances  showing  an  intention  to  convert  it  into  firm  assets. 

Partnership  Realty— Lien  of  Partners. — Each  member  of  a  partnership 
has  a  superior  lien  on  the  partnership  property  for  the  payment  of  th» 
firm  debts  to  which  it  must  first  be  applied. 

Partnership  Realty. — No  Dower  Interest  can  Exist  in  partnership 
real  estate  until  the  firm  debts  are  paid  and  its  accounts  adjusted. 

Partnership. — A  Mortuaoee  of  Partnership  Property  from  a  partner 
holding  the  legal  title  without  notice  of  its  partnership  character  has  a 
lien  superior  to  partnership  debts. 

Partnership. — Notiok  of  Partnership  in  Land  upon  which  a  partner- 
ship business  is  carried  on  does  not  necessarily  arise  from  notice  of  tb* 
partnership  business. 

Estoppel  in  Pais.— If  one,  by  his  words  or  conduct,  voluntarily  causes 
another  to  believe  in  the  existence  of  certain  facts,  and  induces  him  to 
act  upon  that  belief  so  as  to  change  his  previous  position,  the  former  i* 
estopped  to  aver  a  dififerent  state  of  facts. 

Dkeds.  —  A  Grantee  of  Land  is  not  Obliged  to  Pat  a  Mortgaob 
thereon  wliich  constitutes  no  part  of  the  consideration  for  the  purchase, 
and  was  not  made  in  good  faith  for  a  bona  Jide  indebtedness,  although 
the  grantee  took  a  deed  expressed  to  be  subject  to  incumbrances. 

Callayhariy  Jones  &  Lowe,  for  the  appellant. 

Parker  &  Crowley,  for  the  appellees. 

***  Maqruder,  J.  The  Robinson  Bank,  one  of  the  appel- 
lants herein,  claims  that  the  mill  property,  including  the  four 
acres  of  land  upon  which  the  mill  was  located,  was  partner- 
ship property  belonging  to  the  firm  of  Newton,  Emmons  & 
Miller;  that,  as  such,  it  was  first  liable  to  be  subjected  to  the 
payment  of  the  partnership  creditors,  including  the  bank; 
that  the  mortgagees,  Lamport,  Waller,  and  Willis,  '*'  and 
Wiley  S.  Emmons,  were  individual  creditors  of  Miller  and 
John  S.  Emmons,  and  only  entitled  to  such  surplus  as  might 
arise  out  of  the  mill  property  after  the  payment  therefrom  of 
the  firm  debts. 

Whether  real  estate  upon  which  a  partnership  transacts 
its  business  is  firm  property  or  the  property  of  the  individ- 
ual members  of  the  firm  is  oftentimes  a  diflicult  question  to 
determine,  and  one  upon  which  the  authorities  are  not  alto- 
gether uniform. 

The  mere  fact  of  the  use  of  land  by  a  firm  does  not  make 
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it  partnership  property:  Goepjper  v.  Kinsinger,  39  Ohio  St.  429^ 
Hatchett  v.  Blanton,  72  Ala,  423.  Nor  is  real  estate  neces- 
sarily the  individual  property  of  the  members  of  a  firm 
because  the  title  is  held  by  one  member,  or  by  the  several 
members  in  undivided  interests:  1  Bates  on  Law  of  Partner- 
ship, sec.  280.  Whether  real  estate  is  partnership  or  indi- 
vidual property  depends  largely  upon  the  intention  of  the 
partners.  That  intention  may  be  expressed  in  the  deed  con- 
veying the  land,  or  in  the  articles  of  partnership;  but,  when 
it  is  not  so  expressed,  the  circumstances  usually  relied  upon 
to  determine  the  question  are  the  ownership  of  the  funds 
paid  for  the  land,  the  uses  to  which  it  is  put,  and  the  man- 
ner in  which  it  is  entered  in  the  accounts  upon  the  books  of 
the  firm:  1  Bates  on  Law  of  Partnership,  sec.  280;  2  Lindley 
on  Partnership,  marg.  p.  649;  17  Am.  &  Eng.  Ency.  of  Law, 
^45,  and  cases  in  note. 

Where  real  estate  is  bought  with  partnership  funds  for 
partnership  purposes,  and  is  applied  to  partnership  uses,  or 
■entered  and  carried  in  the  accounts  of  the  firm  as  a  partner- 
ship asset,  it  is  deemed  to  be  firm  property;  and,  in  such  case, 
it  makes  no  difference,  in  a  court  of  equity,  whether  the  title 
is  vested  in  all  the  partners  as  tenants  in  common,  or  in  one 
■of  them,  or  in  a  strcinger:  Parsons  on  Partnership,  4th  ed., 
sec.  265;  1  Bates  on  Law  of  Partnership,  sec.  281;  Johnson 
V.  Clark,  18  Kan.  157;  17  Am.  &  Eng.  Ency.  of  Law,  948, 
and  cases  cited.  If  the  real  estate  is  ***  purchased  with 
partnership  funds,  the  party  holding  the  legal  title  will  be 
regarded  as  holding  it  subject  to  a  resulting  trust  in  favor  of 
the  firm  furnishing  the  money.  In  such  case  no  agreement 
is  necessary,  and  the  statute  of  frauds  has  no  application: 
Parlcer  v.  Bowles,  57  N.  H.  491;  1  Bates  on  Law  of  Partner- 
ship, sec.  281. 

In  the  case  at  bar  the  land  was  not  purchased  with  part- 
nership funds.  The  undivided  one-third  interest  bought  by 
John  S.  Enimons  was  paid  for  by  him  with  his  own  individ- 
ual money.  Miller  also  paid  for  the  one  undivided  one-third 
interest,  purchased  by  him,  with  his  individual  funds.  None 
of  the  money  of  the  firm  of  Newton,  Emmons  &  Miller  was 
contributed  toward  the  purchase  of  the  one-third  interest 
held  by  Newton.  Indeed,  the  proof  shows  that  the  firm  of 
Newton,  Emmons  &  Miller  was  formed  by  an  oral  agree- 
ment after  Emmons  and  Miller  had  bought  their  interests. 
Each  partner  here  held  the  title  to  an  undivided  one-third 
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part  of  the  property.  No  entries  were  made  upon  the  hooka 
of  the  firm  showing  that  the  real  estate  was  treated  as  firm 
assets.  The  evidence,  however,  does  show  that  the  property 
was  bought  for  the  purpose  of  being  used  in  the  milling 
business,  and  that,  after  its  purchase,  it  was  used  for  firm 
purposes,  and  that  the  firm  gave  its  notes  to  pay  for  repairs, 
and  for  placing  new  machinery  in  the  mill  upon  the  prem- 
ises. Under  these  circumstances,  was  the  land  partnership 
property,  or  the  individual  property  of  the  partners  holding 
as  tenants  in  common? 

It  cannot  be  said  that  the  land  is  firm  property  upon 
the  theory  of  a  resulting  trust,  because  the  money  of  the 
firm  was  not  used  to  buy  the  property.  Such  a  trust 
might  exist  in  favor  of  the  firm,  regarding  it  as  a  person, 
if  the  partners  had  taken  the  legal  title,  and  the  firm  had 
advanced  the  purchase  money.  The  trust  must  arise  at 
the  time  of  the  execution  of  the  conveyance,  and  when  the 
title  vests  in  the  grantee.  Such  could  not  have  been  the 
case  here  under  the  facts  stated:  Van  Buskirk  v.  Van  *** 
Buskirk,  148  111.  9.  In  view  of  the  fact  that  the  land  was 
bought  with  individual,  and  not  partnership,  funds,  and 
was  conveyed  in  undivided  interests  to  the  several  partners, 
and  in  tlie  absence  of  any  agreement  that  it  should  be  re- 
garded as  firm  property,  does  the  conduct  of  the  parties  in 
afterward  forming  a  partnership,  and  using  tlie  property  for 
partnership  purposes,  and  repairing  and  improving  the  mill 
at  the  expense  of  the  firm,  make  the  land  firm  property  in  a 
court  of  equity?  A  negative  answer  to  this  question  is  found 
in  many  of  the  authorities,  as  will  be  seen  by  reference  to  the 
following:  Alexander  v.  Kimbro,  49  Miss.  529;  Thenot  v.  Michel, 
28  La.  Ann.  107;  Reynolds  v.  Euckman,  35  Mich.  80;  Parker 
V.  Bowles,  57  N.  H.  491;  Thompson  v.  Bowman,  6  Wall.  316; 
Frink  v.  Branch,  16  Conn.  260;  Wheatly  v.  Calhoun,  12  Leigh, 
264;  37  Am.  Dec.  654;  Sikesw.  Work,  6  Gray,  438;  Gordons. 
Gordon,  49  Mich.  501;  Moody  v.  Rathhurn,  7  Minn.  89;  Paige 
V.  Paige,  71  Iowa,  318;  60  Am.  Rep.  799;  Parsons  on  Part- 
nership, 4th  ed.,  sec.  266;  Hatchett  v.  Blanton,  72  Ala.  423. 
The  general  doctrine  of  all  these  cases  is,  that  a  purchase  of 
the  land  with  partnership  funds  is  necessary  to  make  it  firm 
property.  Parsojis,  in  his  work  on  Partnership,  fourth  edition, 
sections  265,  266,  says:  "Although  it  (real  estate)  be  held 
in  the  joint  name  of  two  or  more  persons,  if  there  be  no  proof 
that  it  was  purchased  with  partnership  funds  for  partnership 
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purposes,  it  will  be  considered  as  held  by  them  as  joint  ten- 
ants, or  tenants  in  common;  ....  so,  if  not  paid  for  by 
partnership  funds,  then  it  is  probably  his  property  who  does 
pay  for  it,  whatever  use  he  permits  to  be  made  of  it."  In 
Hatcheit  v.  Blanton,  72  Ala.  423,  the  supreme  court  of  Ala- 
bama says:  "  Steering  clear  of  all  cases  of  fraud  or  of  the  use 
by  one  partner,  without  the  approbation  of  his  associates,  of 
partnership  funds  in  the  acquisition  of  real  estate,  the  two 
facts  must  concur  to  constitute  real  estate  partnership  prop- 
erty— acquisition  with  partnership  funds,  or  on  partnership 
credit,  and  for  the  uses  of  the  partnership."  In  Thompson  v. 
Bowman,  6  Wall.  316,  the  supreme  court  of  the  **•  United 
States  says:  "In  the  absence  of  proof  of  its  purchase  with 
partnership  funds  for  partnership  purposes,  real  property 
standing  in  the  names  of  several  persons  is  deemed  to  be 
held  by  them  as  joint  tenants,  or  as  tenants  in  common  ": 
Buchan  v.  Sumner,  2  Barb.  Ch.  165;  47  Am.  Dec.  350. 

The  theory  of  son)e  of  the  cases  is  that  real  estate,  bought 
with  separate,  and  not  partnership,  funds,  cannot  be  converted 
into  firm  property  by  a  verbal  agreement  between  the  part- 
ners, because  no  trust  can  be  created  in  lands  unless  by  writ- 
ing, in  view  of  the  statute  ©f  frauds,  except  such  as  results 
by  implication  of  law:  Parker  v.  Bowles,  57  N.  H.  491. 

There  are  cases  which  hold  that,  even  though  the  land  was 
originally  bouglit  by  the  several  partners  with  their  individ- 
ual funds,  and  deeded  to  them  as  tenants  in  common,  yet 
it  will  be  regarded  in  equity  as  firm  property  where  it  is 
improved  out  of  partnership  funds  for  firm  purposes,  and 
actually  used  for  such  purposes,  or  where  the  firm  puts  valu- 
able and  permanent  improvements  upon  it  for  firnj  purposes, 
and  wliich  are  essential  to  the  firm.  In  some  instances  the 
land  is  held  to  be  the  property  of  the  partners,  and  the  im- 
provements to  be  the  property  of  the  firm:  1  Bates  on  Law 
of  Partnership,  sees.  281,  282,  285.  The  use  of  the  property 
is  not  conclusive  of  its  character  as  real  estate  or  personalty, 
but  is  only  evidence  of  the  intention  of  the  parties.  When 
the  intention  of  the  partners  to  convert  the  land  into  firm 
property  is  inferred  from  circumstances,  the  circumstances 
must  be  such  as  do  not  admit  of  any  otlier  equally  reason- 
able and  satisfactory  explanation:  Parsons  on  Partnership, 
sec.  267.  And  where  it  is  sought  to  show  a  conversion  of  the 
land  into  personalty  by  agreement  of  the  partners,  such  agree- 
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ment  must  be  clear  and  explicit:  17  Am.  &  Eng.  Ency.  of 
Law,  954,  and  cases  cited. 

In  Alkire  v.  Kahle,  123  111.  496,  5  Am.  St.  Rep.  540,  land 
was  conveyed  during  the  existence  of  tlie  partnership  to  "Cato 
Abbott  and  Henry  Robinson,  composing  the  firm  of  Abbott  & 
Robinson,"  **''  and  it  was  held  not  to  be  partnership  prop- 
erty, because  it  was  not  shown  to  have  been  either  purchased 
with  partnership  funds,  or  used  for  partnership  purposes;  but 
we  do  not  regard  that  case  as  iiolding  that  the  mere  use  of 
the  land  for  partnership  purposes  constitutes  it  firm  prop- 
erty. 

In  Mauck  v.  MatkcJc,  54  111.  281,  land  which  had  been 
bought  and  held  for  firm  purposes  was  said  to  be  firm  prop- 
erty, and  to  partake  of  the  character  of  personalty,  but  in 
that  case  a  part  of  the  business  of  the  firm  was  to  buy  and 
sell  real  estate,  and,  although  the  land  was  said  to  belong  to 
the  firm,  it  does  not  appear  that  it  was  not  purchased  with 
partnership  funds. 

In  Faulds  v.  Yates,  57  111.  416,  11  Am.  Rep.  24,  the  land 
was  bought  for  the  use  of  the  partnership,  but  after  the 
partnership  was  formed  and  with  the  money  of  two  of  the 
partners. 

In  Bopp  V.  Fox,  63  111.  540,  land  bought  by  four  partners 
with  their  individual  funds,  and  conveyed  to  them  in  their 
individual  names,  was  held  to  be  partnership  property, 
because,  two  weeks  before  the  purchase,  the  four  purchasers 
made,  not  a  mere  executory  agreement  to  form  a  partnership 
at  a  future  time,  but  "a  present  verbal  agreement  of  part- 
nership," and  then  afterward  bought  the  land  and  began  the 
erection  of  a  mill  for  the  purpose  of  carrying  on  the  milling 
business  as  a  firm  "already  formed  under  the  verbal  agree- 
ment." It  was  there  held  that  the  essential  question  was 
whether  the  purchase  money  "  was  paid  as  partnership  money 
for  a  partnership  purpose,"  and  we  said:  "  We  consider  this 
was  essentially  a  purchase  with  partnership  funds  for  part- 
nership purposes." 

The  weigiit  of  authority  seems  to  us  to  support  the  posi- 
tion, that,  where  persons,  who  afterward  become  partners, 
buy  land  in  their  individual  names,  and  with  their  individ- 
ual funds,  before  the  making  of  a  partnership  agreement, 
the  land  will  be  regarded  as  the  individual  property  of  the 
partners,  in  the  absence  of  a  clear  and  explicit  agreement 
subsequently  entered  into  by  them  to  ***  make  it  firm  prop- 
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erty,  or  in  the  absence  of  controlling  circumstances  which 
indicate  an  intention  to  convert  it  into  firm  assets.  We  do 
not  think  that  an  application  of  this  rule  to  the  facts  of  the 
present  case  shows  the  real  estate  here  in  controversy  to  be 
firm  property.  The  testimony  proves  afiirmatively  that  there 
was  no  agreement,  written  or  verbal,  to  put  the  land  into  the 
firm  as  a  firm  asset,  and  that  it  was  treated  by  the  parties  as 
individual  property.  John  S.  Emmons  insured  his  interest 
separately.  When  he  gave  his  note  for  fifteen  hundred  dol- 
lars, signed  by  his  brother  as  surety,  in  part  payment  of  the 
purchase  money  for  the  land,  he  promised  his  brother  that 
he  would  give  him  a  mortgage  on  his  one-third  interest,  when 
the  master's  certificate,  issued  to  him  at  the  sale,  should 
ripen  into  a  deed;  and  the  mortgage  afterward  made  was 
given  as  soon  as  the  master's  deed  was  obtained.  Four 
months  after  the  purchase,  when  he  borrowed  eighteen  hun- 
dred dollars  of  the  bank  upon  his  note,  signed  by  his  father 
and  father  in  law  as  sureties,  he  stated  to  the  bank  that  he 
intended  to  mortgage  his  interest  to  his  sureties  to  secure 
them.  About  this  time  Newton,  Emmons  &  Miller  paid  five 
thousand  four  hundred  dollars  in  cash  for  improving  the 
mill,  but  this  amount  was  contributed  by  the  partners,  not 
out  of  partnership  funds,  but  by  the  contribution  of  their 
individual  moneys,  each  paying  one-third.  The  one-third 
80  paid  by  John  S.  Emmons  was  the  eighteen  hundred  dol- 
lars borrowed  on  his  note.  The  bank  itself,  in  procuring 
deeds  from  the  partners  in  September,  1884,  dealt  with  them 
as  owners  of  separate  interests. 

Each  member  of  a  partnership  has  a  superior  lien  on  the 
partnership  property  for  the  payment  of  tlie  firm  debts. 
This  equitable  lien  of  the  partners  is  worked  out  for  the 
benefit  of  the  firm  creditors:  Hapgood  v.  CornweU,  48  111.  64; 
95  Am.  Dec.  516.  Hence  partnership  property  must  be  first 
applied  to  the  payment  of  partnership  debts;  and  the  true 
interest  of  each  partner  in  such  property  is  the  balance 
found  to  be  due  to  him  after  the  payment  of  the  firm  debts 
***  and  the  settlement  of  accounts  between  the  partners: 
Bopp  v.  Fox,  63  111.  540.  In  equity  real  estate  stands  on  the 
same  footing,  in  this  respect,  as  personal  property:  Alkire  v. 
Kahle,  123  111.  496;  5  Am.  St.  Rep.  540.  It  results  that 
there  can  be  no  dower  interest  in  real  estate  owned  by  a  part- 
nership until  all  the  partnership  debts  are  paid  and  the 
partnership  accounts  are  adjusted:   Trowbridge  v.  Cross,  117 


890  Robinson  Bank  v.  Miller.  [Illinois, 

111.  109.  If  the  land  in  controversy  was  firm  property  in 
September,  1884,  there  were  no  dower  interests  at  that  time 
in  the  wives  of  Newton,  Emmons,  and  Miller,  and  yet  their 
wives  were  required  by  the  bank  to  sign  the  deeds  to  its 
trustee,  Woodworth,  and  one  of  them  was  paid  two  hundred 
dollars  for  her  signature. 

There  is  no  question  about  the  bona  fide  character  of  the 
mortgages  to  Willis  Emmons  and  Wiley  S.  Emmons  and 
W.  W.  Walter.  They  paid  the  judgments  upon  the  notes  of 
John  S.  Emmons,  upon  which  they  were  sureties,  and  those 
notes  were  given  for  borrowed  money  expended  in  the  pur- 
chase and  improvement  of  the  mill  property.  We  think  those 
mortgages  have  been  properly  sustained,  as  resting  upon  an 
undivided  one-third  interest  in  the  land,  which  must  be  re- 
garded, under  all  the  circumstances  of  this  case,  as  the  sepa- 
rate property  of  John  S.  Emmons. 

But  even  if  the  interest  held  by  John  S.  Emmons  was  firm 
property,  there  is  nothing  to  show  that  the  holders  of  the 
mortgages  thereon  had  notice,  or  reasonable  ground  for  be- 
lieving, that  it  was  firm  property.  The  record  title  was  in 
John  S.  Emmons,  and  all  the  circumstances  coming  to  their 
knowledge,  as  heretofore  stated,  were  calculated  to  create  the 
impression  that  his  real  interest  was  that  indicated  by  the 
record.  Facts  showing  a  partnership  in  the  milling  and 
grain  business  were  not  necessarily  notice  of  a  partnership 
in  the  land.  Now,  it  is  well  settled  that  a  bona  fide  pur- 
chaser or  mortgagee  of  firm  property  from  one  of  the  part- 
ners holding  the  legal  title,  witliout  notice  of  its  partnership 
character,  will  hold  it  free  from  partnership  claims:  Parsons 
on  Partnership,  4th  ed.,  **'®  sees.  277,  278;  1  Bates  on  Law 
of  Partnership,  sec.  291;  Dyer  v.  Clark,  5  Met.  562;  39  Am. 
Dec.  697;  CoUyer  on  Partnership,  Perkins'  ed.,  sec.  135. 

When  a  firm  and  its  members  are  insolvent,  and  the  firm 
has  been  dissolved,  an  equity  exists  in  favor  of  the  creditors 
of  the  firm  in  respect  ef  the  lands  purchased  with  partner- 
ship funds,  which  is  superior  to  that  of  the  creditors  of  the 
individual  partners;  but  there  may  be  cases  where  an  equal 
or  superior  equity  may  be  created  in  favor  of  a  creditor  of  an 
individual  member  of  the  firm,  as  where  one  has  furnished 
to  one  of  the  members  the  capital  upon  which  the  business 
was  commenced:  Reeves  v.  Ayers,  38  111,  418.  By  signing  the 
note  for  fifteen  hundred  dollars  as  surety,  Willis  Emmons 
enabled  John  S.  Emmons  to  purchase  an  interest  in  the  mill 


Nov.  1894.]         Robinson  Bank  v.  Miller.  891 

property,  and,  if  that  interest  was  a  partnership  asset,  he 
thereby  aided  in  procuring  a  part  of  the  firm  capital. 

In  addition  to  what  has  been  said,  we  think  the  evidence 
shows  that  the  officers  of  the  bank,  if  tliey  did  not  actually 
make  an  agreement  to  that  effect,  gave  John  S.  Eramons  to 
understand  that  the  bank  would  protect  the  mortgages  on  his 
interest  if  he  and  his  wife  would  sign  tlie  deed  to  the  bank. 
The  consideration  of  that  deed  was  just  the  amount  of  the 
two  mortgages;  and  four  witnesses  swear  that  one  of  the 
officers  of  the  bank  promised  to  take  care  of  the  mortgages. 
When  a  person,  by  his  words  or  conduct,  voluntarily  causes 
another  to  believe  in  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  upon  that  belief  so  as  to  change  his 
previous  position,  the  former  will  be  estopped  to  aver  against 
the  latter  a  different  state  of  things:  Casler  v.  Byers,  129  111, 
657. 

As  to  the  mortgage  made  by  the  appellant  Miller  to  Lam- 
port, the  lower  courts  have  found  that  that  mortgage  was  not 
made  in  good  faith,  and  was  not  given  to  secure  a  bona  fide 
indebtedness.  It  is  claimed  that  the  note  for  five  thousand 
five  hundred  dollars  secured  thereby  was  given  for  money 
**'  loaned  to  Miller  by  his  wife  and  by  his  brother  in  law, 
Lamport.  It  is  true  that  the  fact  of  the  relationship  between 
the  parties  is  no  proof  of  fraud,  although  it  may  be  a  circum- 
stance to  excite  suspicion:  Wightvian  v. Hart,  37  111.  123.  But 
we  are  not  satisfied  from  the  evidence  that  the  money  alleged 
to  have  belonged  to  Mrs.  Miller  was  not  the  money  of  Miller 
himself.  If  any  funds  were  loaned  to  him  by  Lamport,  it  is 
not  possible  to  fix  their  exact  amount  separately  from  those 
alleged  to  have  been  borrowed  of  Mrs.  Miller.  The  witnesses 
contradict  each  other  as  to  amounts,  and  as  to  the  times 
and  places  of  payment.  There  is  refusal  to  answer  ques- 
tions, and  failure  to  explain  matters  needing  explanation. 
We  have  examined  all  the  testimony  as  contained  in  the 
original  record,  and  we  cannot  say  that  the  circuit  court 
erred  in  the  conclusion  reached  by  it  in  regard  to  this  mort- 
gage, or  that  the  appellate  court  has  erred  in  agreeing  with 
the  circuit  court. 

It  is  true  that  the  deed  from  Miller  and  Newton  to  the 
bank  contains  the  words  "  subject  to  incumbrances,"  but  we 
think  the  reference  here  is  to  incumbrances  which  are  made 
in  good  faith.  The  facts  about  the  mortgage  were  not  known 
•when  the  deed  was  executed.     There  is  some  conflict  in  the 
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evidence  as  to  whether  the  parties  intended  to  refer  to  the 
Lamport  mortgage,  or  to  certain  liens  claimed  to  exist  ia 
favor  of  creditors  who  had  furnished  machinery  for  the  mill. 
But  even  if  the  words  refer  to  the  Lamport  mortgage  alone, 
it  is  not  certain  from  the  testimony  that  the  amount  of  that 
mortgage  was  a  part  of  the  consideration  for  the  execution  of 
the  deed.  The  grantee  in  a  deed  who  purchases  subject  to 
an  incumbrance  to  secure  indebtedness  may  not  be  under 
obligations  to  pay  such  indebtedness  if  its  amount  is  not  in- 
cluded in,  and  does  not  form  a  part  of,  the  consideration  of 
the  conveyance:  Drury  v.  HoldeUy  121  111.  130.  The  amount 
named  as  the  consideration  in  the  deed  was  simply  the  agreed 
value  of  Newton's  interest,  and  did  not  include  *•*  any  part 
of  this  mortgage.  The  amount  of  the  actual  consideration 
agreed  to  be  paid  by  the  bank  for  the  deed  of  Miller's  inter- 
est, to  wit:  five  thousand  three  hundred  and  thirty-three  dol- 
lars and  thirty-three  cents,  one-third  of  sixteen  thousand 
dollars,  was  paid  by  a  credit  of  that  amount  on  the  firm 
indebtedness  of  twenty-one  thousand  five  hundred  and  eighty- 
five  dollars  and  twenty-three  cents,  due  from  Newton,  Em- 
mons &  Miller  to  the  bank. 

The  judgment  of  the  appellate  court  and  the  decree  of  the 
circuit  court  are  affirmed. 

Mr.  Justice  Phillips,  having  heard  this  case  in  the  appel- 
late court,  took  no  part  in  its  decision  in  this  court. 


Partnership  Realty — Whether  Firm  or  Individual  Property. — 
As  between  partners,  laud  treated  by  them  as  partnership  property,  espe- 
cially if  purchased  and  paid  for  with  partnership  money,  is  regarded  as  firm 
assets.  Whether  it  is  partnership  realty  is  a  question  of  intention:  Collntv  v. 
Oreig,  137  Pa.  St.  606;  21  Am.  St.  Rep.  899,  and  note.  If  real  property 
is  not  purchased  with  partnership  funds  for  partnership  purposes,  but  is,  as 
far  as  the  records  show,  the  separate  property  of  the  individual  partner,  and 
not  incident  to  the  business  of  the  firm,  the  fact  that  it  ia  entered  on  the 
firm's  book?  and  treated  as  firm  property  does  not  make  it  partnersliip 
property;  but  if  it  is  connected  with  the  partnership  business,  necessary 
for  the  convenient  and  proper  conduct  of  the  business,  is  treated  by  the 
partners  as  common  property,  and  so  entered  on  the  firm  books,  it  is  firm 
property:  Union  Nat.  Bank  v.  Natioruil  Mechanics^  Bank,  80  Md.  .S71;  45 
Am.  St.  Rep.  350,  and  note.  This  subject  is  fully  discussed  in  the  extended 
notes  to  McCormick's  Appecd,  98  Am.  Dec.  197-201;  Page  v.  Thnmax,  54 
Am.  Rep.  793;  and  Qreene  v.  Oreene,  13  Am.  Dec.  646. 

DowEB  IN  Partnership  Lands. — Dower  will  not  be  allowed  the  widow 
of  a  deceased  partner  in  lands  acquired  as  partnership  property  and  required 
to  pay  the  partnership  liabilities:  Stimn/'v  v.  Hampson,  8  Ohio,  328;  32  Am, 
Dec.  722;  Dyer  v.  CLark,  5  Met.  562;  39  Am.  Dec.  697;    WilUt  \.  Brown,  65 
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Mo.  138;  27  Am.  Rep,  265;  Paige  v.  Paige,  71  Iowa,  318;  60  Am.  Rep.  799. 
See,  further,  the  extended  note  to  Page  v.  Thomas,  54  Am.  Rep.  798. 

Estoppel  in  Pais — When  arises  generally. — Estoppel  in  pais  is  on» 
that  arises  from  acts,  conduct,  or  declarations  of  a  person  by  which  he  de- 
signedly induces  another  to  alter  his  position  injuriously  to  himself:  Not» 
to  Union  Nat.  Bank  v.  Naiional  Mechanics  Bank,  45  Am.  St.  Rep.  361. 
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[153  Illinois,  313.] 
Nuisances — Power  to  Declare. — Under  a  general  grant  of  power  OTer 

nuisances,  town  authorities  have  no  power  to  adopt  an  ordinance  declar« 

ing  a  thing  a  nuisance  which,  in  fact,  is  clearly  not  one,  but,  in  doubtful 

cases  depending  upon  a  variety  of  circumstances  requiring  judgment 

and  discretion,  their  action  is  conclusive. 
Nuisance  —  Power  to  Declare  —  Slaughterhouse. — Under  a  general 

grant  of  power  over  nuisances,  town  authorities  have  power  to  adopt 

an  ordinance  declaring  a  slaughterhouse  within  town  limits  a  nuisance. 
Evidence. — Objection  to  Admission  of  evidence  of  such  character  that  it 

can  be  avoided  by  other  proof,  to  be  available  on  appeal,  must  be  spe- 

cifio,  and  not  general. 
Process — Waiver  of  Service. — Joinder  in  an  appeal  from  a  judgment  is 

a  waiver  of  any  objection  to  the  service  of  summons  in  the  action  in 

which  the  judgment  is  rendered. 
Fines. — Party  cannot  Complain  that  a  fine  assessed  against  him  is  leas 

than  the  minimum  provided  for  by  ordinance, 

J.  W.  Bantz,  for  the  appellants. 
W.  J.  Dyckes,  for  the  appellee. 

***  Baker,  J.  This  was  a  suit  brought  by  the  city  of 
Lewistown,  incorporated  under  the  general  laws  of  this  state, 
against  William  H.  Harmison  and  Frank  Sheets,  to  recover 
a  penalty  for  an  alleged  violation  by  them  of  section  2  of 
ordinance  No.  14  of  said  city,  by  keeping  and  maintaining  a 
slaughterhouse  within  the  corporate  limits  of  said  city,  con- 
trary to  the  provisions  of  such  ordinance.  The  cause  was 
tried  before  a  jury  in  the  Fulton  circuit  court,  and  they  were 
found  guilty,  and  adjudged  to  pay  a  fine  of  five  dollars  and 
costs.  From  that  judgment  they  appealed  to  the  appellate 
court,  and  from  the  judgment  of  afiirmance  in  that  court 
they  bring  the  cause  here  by  this  further  appeal. 

The  ordinance  in  question  declares  that  a  slaughterhouse 
shall  be  deemed  and  considered  a  public  nuisance,  and  pro- 
vides that  any  one  who  shall  erect  or  maintain  a  slaughter- 
house within  the  limits  of  the  city  shall,  upon  conviction,  be 
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fined  not  less  than  five  nor  more  than  fifty  ■*•  dollars.  The 
principal  contention  of  appellants  is,  that  the  city  council 
had  no  power  to  enact  the  ordinance  in  question. 

Paragraph  75  of  section  62,  chapter  24,  of  tlie  Revised 
Statutes  of  1874,  provides  that  the  city  council  in  cities,  and 
the  president  and  board  of  trustees  in  villages,  incorporated 
under  that  act,  shall  have  power  "to  declare  what  shall  be  a 
nuisance,  and  to  abate  the  same,  and  to  impose  fines  upon 
parties  who  may  create,  continue,  or  sufier  nuisances  to  exist." 
Paragraph  83  of  said  section  and  chapter  provides  that  they 
shall  have  power  "to  prohibit  any  ofiensive  or  unwholesome 
business  or  establishment  within,  or  within  one  mile  of  the 
limits  of,  the  corporation,"  and  paragraph  84  provides  that 
they  shall  have  power  "  to  compel  the  owner  of  any  grocery, 
cellar,  soap  or  tallow  chandlery,  tannery,  stable,  pigsty, 
privy,  sewer,  or  other  unwholesome  or  nauseous  house  or 
place,  to  cleanse,  abate,  or  remove  the  same,  and  to  regulate 
the  location  thereof." 

In  North  Chicago  City  Ry.  Co.  v.  Lake  View,  105  111.  207, 
44  Am.  Rep.  788,  which  is  a  case  exactly  in  point  here,  it 
was  held  that  while,  under  a  general  grant  of  power  over 
nuisances,  town  authorities  have  no  power  to  adopt  an  ordi- 
nance declaring  a  thing  a  nuisance  which  in  fact  is  clearly 
not  one,  still,  that  in  doubtful  cases,  where  a  thing  might  or 
might  not  be  a  nuisance,  depending  upon  a  variety  of  circum- 
stances requiring  judgment  and  discretion  on  the  part  of  the 
town  authorities  in  exercising  their  legislative  functions, 
their  action,  under  such  circumstances,  would  be  conclusive 
of  the  question. 

In  Huesing  v.  City  of  Rock  Island,  128  111.  465,  15  Am.  St. 
Rep.  129,  it  was  said:  "Under  paragraphs  83  and  84  of  our 
incorporation  act,  heretofore  cited,  we  think  power  is  con- 
ferred upon  incorporated  towns  to  prohibit  slaughterhouses, 
or  any  unwholesome  business  or  establishment,  within  the 
incorporation;  and  the  common  council  of  the  town,  by  ap- 
propriate ordinance,  may  regulate  the  location  of  any  *'^ 
unwholesome  business,  and  may  cleanse,  abate,  or  remove  the 
same." 

By  virtue  of  the  statute  above  quoted,  and  in  the  light  of 
the  interpretation  placed  upon  it  by  these  decisions,  we  think 
power  was  conferred  upon  appellee  to  adopt  the  ordinance  in 
jjuestion. 

Appellants  cannot  here  assign  for  error   the  admission, 
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over  their  objection,  of  said  ordinance  in  evidence,  for  the 
objection  was  one  that  could  have  been  avoided  by  other 
testinaony,  and  appellants,  in  order  to  have  the  question  of 
the  admissibility  of  the  ordinance  considered  here,  should 
have  entered  a  specific,  instead  of  a  general,  objection  to  its 
admission:  Sullivan  v.  People,  122  111.  385. 

It  is  unnecessary  to  discuss  the  question  whether  or  not 
the  appellant  Sheets  was  properly  served  with  summons  to 
appear  in  the  justice  court  where  the  cause  was  originally 
tried,  for,  having  joined  in  the  appeal  taken  from  the  judg- 
ment there  rendered  to  the  circuit  court,  he  thereby  waived 
any  objection  to  the  service  of  the  summons  to  appear  before 
the  justice:   Wilson  v.  Roots,  119  111.  379. 

Appellants  cannot  complain  that  the  amount  of  the  fine 
assessed  against  them  is  less  than  the  minimum  provided 
for  by  the  ordinance.  The  error,  if  such  it  were,  is  in  their 
favor. 

Under  the  views  herein  expressed  sustaining  the  validity 
of  the  ordinance,  it  would  be  mere  repetition  to  discuss  the 
instructions  given  and  refused  by  the  trial  court.  Sufiice  it 
to  say  that  we  find  no  substantial  error  in  the  record,  and 
the  judgment  of  the  appellate  court  is  accordingly  afiSrmed. 

Municipal  Corporations— Power  to  Declarb  What  ark  Nuisances. 
A  municipal  corporation  may  not  declare  that  to  be  a  nuisance  which  ia 
fact  is  not,  though  it  is  by  law  empowered  to  declare  what  shall  be  a  nui» 
sance:  Village  of  Dea  Plainea  v.  Poyer,  123  111.  348;  6  Am.  St.  Rep.  524; 
Ex  parte  O'Leai-y,  65  Miss.  80;  7  Am.  St.  Rep.  640,  and  note.  That  a  city 
ordinance  declares  the  particular  use  of  property  a  nuisance  does  not  make 
it  such  unless  it  be  a  nuisance  in  fact:  Tisaot  v.  Great  Southern  Tek  etc  Co., 
39  La.  Ann.  996;  4  Am.  St.  Rep.  248,  and  note. 

Municipal  Corporations — Regulation  ov  Slaughterhouses. — A  city 
may  prohibit  the  slaughtering  of  animals  within  the  city  limits,  or  may  re- 
strict  it  to  certain  designated  localities  and  prohibit  it  in  others,  provided 
it  grants  equal  privileges  to  all  within  the  designated  district:  Chicago  v, 
Rumpff,  45  111.  90;  92  Am.  Dec.  196.  To  the  same  effect,  see  Cronin  v.  Peo- 
ple, 82  N.  Y.  318;  37  Am.  Rep.  564;  Milwaukee  v.  Oroaa,  21  Wis.  241;  91 
Am.  Dec.  472;  and  St.  Louis  r.  Howard,  119  Mo.  41;  41  Am.  8t  Rep.  630, 
and  note. 

Process. — Waiver  by  Appkarancb:  SeeNeiomanr.  Moore,  94  Ky.  147| 
42  Am.  St.  Rep.  343,  and  note. 
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Downing  v.  Mayes. 

[153  Illinois,  830.] 

ADysRSB  Possession  to  Defeat  the  Title  of  the  Owner  of  land  most 
be  hostile  ia  its  iaceptiou,  and  so  continue,  without  interruption,  for 
twenty  years.  It  must  be  actual,  visible,  and  exclusive,  acquired  and 
retained  under  claim  of  title  inconsistent  with  that  of  the  owner,  but 
need  not  be  under  a  rightful  claim  nor  paper  title. 

Abvekse  Possession  Lost  or  Abandoned  restores  the  seisin  to  the  true 
owner.     His  subsequent  re-entry  constitutes  only  a  new  disseisin. 

Adverse  Possession  Depends,  to  a  great  extent,  upon  the  nature  of  the 
land  and  the  use  to  which  it  may  be  put,  and  need  be  only  such  as  to 
inform  the  community  that  the  land  is  in  the  exclusive  use  and  enjoy- 
ment of  another  than  the  true  owner. 

Adverse  Possession — Abandonment. — One  holding  adverse  possession  of 
land  which  he  has  inclosed,  and  on  which  he  has  erected  buildings  and 
improvement,  does  not  abandpn  such  possession  by  his  failure  to  have 
it  occupied  l)y  a  tenant  or  otherwise  for  two  years  if,  in  the  mean  time, 
no  other  person  claims  or  has  gone  into  possession. 

J.  N.  Gridley,  for  the  appellant. 

R.   W.  Mills,  for  the  appellees. 

'**  Craig,  J.  This  was  a  petition  for  partition,  brought 
by  Caroline  Mayes  (who  was  formerly  the  widow  of  William 
R.  Strickland)  and  the  heirs  of  Strickland,  for  partition  of 
the  northeast  quarter  of  the  southeast  quarter  of  section  31, 
and  the  northwest  quarter  of  the  southwest  quarter  of  section 
32,  township  17,  range  12  west,  in  Cass  county.  Jesse  Mayes 
and  Finis  E.  Downing  were  made  defendants  to  the  petition. 

883  William  R.  Strickland  died  in  March,  1870,  and  it  is 
claimed  that  he  owned  the  two  tracts  of  land  at  the  time  of 
his  death,  and  that  the  lands  then  descended  to  his  widow 
and  childron.  As  to  the  west  forty-acre  tract,  in  section  31, 
there  is  no  controversy.  The  east  forty,  in  section  32,  be- 
longed originally  to  one  Benjamin  Newman,  and  the  defend- 
ant, Finis  E.  Downing,  claims  title  to  that  tract  under  deed 
from  the  widow  and  heirs  of  Newman,  executed  in  April,  1892, 
while,  on  the  other  hand,  petitioners  claim  that  William  R. 
Strickland  entered  into  the  open,  notorious,  and  adverse  pos- 
session of  the  land  in  the  spring  of  1866,  claiming  as  owner, 
and  continued  in  such  possession  until  his  death,  in  1870,  and 
that  his  widow  and  heirs  (petitioners)  have  continued  in  such 
adverse  possession  ever  since,  a  period  of  over  twenty  years. 
On  the  hearing  the  court  held  that  petitioners,  under  the  evi- 
dence, established   title  under  the  twenty  years  statute  of 
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limitations,  and  entered  a  decree  according  to  the  prayer  of 
the  petition. 

It  appears  from  the  evidence  that  in  the  spring  of  1866 
William  R.  Strickland  bought  the  forty  in  question  from 
Benjamin  Newman,  and  the  forty  joining  it  on  the  west  from 
one  Wagner.  He  obtained  a  deed  from  Wagner,  but  the  evi- 
dence fails  to  show  any  deed  or  contract  in  writing  of  any 
character  from  Newman.  What  the  contract  between  New- 
man and  Strickland  really  was  is  not  disclosed  by  the  evi- 
dence in  this  record.  At  the  time,  the  land  was  of  little 
value,  being  all  flat,  swampy  land,  and  subject  to  overflow, 
except  five  or  six  acres,  which  was  a  sand  ridge.  The  fact 
that  the  land  at  the  time  was  worth  so  little  may  have  been 
the  reason  the  parties  did  not  take  the  trouble  to  reduce  their 
contract  to  writing.  But,  however  that  may  be,  it  does  ap- 
pear that  in  the  spring  of  1866  William  R.  Strickland  entered 
upon  the  land,  claiming  to  be  the  owner  by  purchase.  He 
built  a  small  house,  stable,  hogpen,  smokehouse,  and  inclosed 
the  entire  eighty  acres,  with  other  lands.  Strickland  occu- 
pied ^^^  the  land  until  he  died,  in  1870.  After  his  death 
his  widow  and  children  continued  to  occupy  the  place  until 
the  widow  married  a  man  named  Mayes,  in  1877,  who  resided 
on  land  adjoining.  After  her  marriage  she  and  her  children 
continued  to  cultivate  the  land  until  the  spring  of  1883,  when 
her  husband  moved  to  Kansas.  Before  leaving  for  Kansas 
the  widow  placed  her  son  in  law.  Powers,  in  the  possession  of 
the  land,  and  he  farmed  it  in  1883  and  1884.  In  the  fall  of 
1884  Powers  moved  to  Kansas,  and  the  widow  returned  to 
the  neighborhood  where  the  land  is  located,  and  made  re- 
peated efforts  to  lease  it  for  the  year  1885,  but,  owing  to  the 
water  on  the  land,  she  was  not  able  to  procure  a  tenant.  In 
the  spring  of  1885  she  made  a  further  effort  to  rent  the  land, 
but  was  unable  to  do  so.  In  1886  and  1887  she  attempted 
to  find  a  tenant  for  the  place,  but,  owing  to  the  wet  seasons, 
she  was  unable  to  procure  a  tenant.  The  land  was  not  leased 
or  farmed  during  the  seasons  of  1885,  1886,  and  1887,  but  in 
February,  1888,  a  man  named  Majors  rented  the  land  from 
the  widow,  and  occupied  it  from  March  until  December,  when 
he  turned  it  over  to  Jesse  Mayes,  who  has  continued  to  oc- 
cupy  the  land  ever  since. 

It  is  well  settled  by  the  authorities  that  where  an  adverse 
possession  is  relied  upon  to  defeat  the  title  of  the  owner  of 
lands  the  possession  must  be  hostile  in  its  inception,  and  so 
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continue,  without  interruption,  for  the  period  of  twenty  years. 
It  must  be  an  actual,  visible,  and  exclusive  possession,  ac- 
quired and  retained  under  claim  of  title  inconsistent  with 
that  of  the  true  owner.  The  possession  need  not,  however, 
be  under  a  rightful  claim  nor  under  a  paper  title:  Turney  v. 
Chamberlain,  15  III.  271.  Strickland  entered  into  possession 
of  the  land,  claiming  as  owner.  He  inclosed  the  land  (with 
other  lands)  with  a  fence.  He  erected  a  house,  and  resided 
on  the  land  with  his  family.  He  reduced  the  land  to  culti- 
vation. From  the  evidence  it  is  apparent  that  the  possession 
of  Strickland  was  adverse,  actual,  visible,  and  exclusive,  ac- 
quired •'*  and  held  under  claim  of  title  inconsistent  with 
the  true  owner,  and  the  only  question  of  any  serious  difficulty 
is,  whether  the  possession  was  continuous  for  a  period  of 
twenty  years.  If,  during  the  period  relied  upon,  the  posses- 
sion was  abandoned  by  Strickland  or  his  heirs,  the  statute 
would  cease  to  run  from  the  time  of  such  abandonment,  and  a 
subsequent  re-entry  would  not  be  available  to  establish  a  con- 
tinuous possession.  When  the  possession  is  lost  or  abandoned, 
the  seisin  of  tiie  true  owner  may  be  regarded  as  restored,  and 
a  subsequent  entry  constitutes  but  a  new  disseisin,  and  the 
statute  would  only  begin  to  run  from  the  new  entry. 

What  constitutes  actual  possession  depends,  to  a  great 
extent,  upon  the  nature  of  the  land  and  the  use  or  uses  to 
which  it  may  be  put.  In  Brooks  v.  Bruyn,  18  111.  539,  it  is 
said:  "As  a  general  rule,  it  is  sufficient  if  the  land  is  appro- 
priated to  individual  use  in  such  manner  as  to  apprise  the 
community  or  neighborhood  of  its  locality  that  the  land  is  in 
the  exclusive  use  and  enjoyment  of  another."  The  same 
rule  was  declared  in  Kerr  v.  Hitt,  75  111.  51. 

In  Coleman  v.  Billings,  89  111.  183,  it  is  said:  "It  is  true, 
appellee  testifies  that  there  were  some  periods  of  time  when 
no  one  claiming  under  Miller  or  herself  was  actually  resid- 
ing upon  the  land;  but  actual  residence,  either  by  the  party 
claiming  or  a  tenant,  is  not  indispensable  to  continue  posses- 
sion or  occupancy.  If  there  is  a  continuous  dominion,  mani- 
fested by  continuous  acts  of  ownersliip,  it  is  sufficient." 

In  Clements  v.  Lanipkin,  34  Ark.  598,  in  discussing  what 
constituted  a  possession  of  lands,  the  court  said:  "The  pos- 
session of  Topp's  vendee,  once  established  by  material  acts 
of  visible,  notorious  ownership,  which  was  done  by  putting 
negroes  upon  it  and  making  a  deadening  long  known  after- 
ward as  the  Lampkin  deadening,  must  be  presumed  to  have 
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continued  until  open,  notorious,  and  adverse  possession  be 
shown  to  have  been  taken  by  another." 

**«  In  Hughs  v.  Pickering,  14  Pa.  St.  297,  the  following 
language  of  the  judge  at  nisi  prius  seems  to  have  been  ap- 
proved: "  In  order  to  destroy  the  continuity  of  possession  tbe 
vacancy  must  not  be  merely  occasional,  such  as  occurs  in 
every  case  where  a  party,  from  some  cause  unable  to  obtain 
a  tenant,  shuts  up  his  property  for  a  short  time,  or^  indeed, 
for  a  long  time." 

In  Stettnische  v.  Lamb,  18  Neb.  619,  the  court  says:  "Where 
a  party  erects  a  building  on  a  lot,  and  takes  actual  possession 
of  the  same  as  his  own,  the  fact  that  afterward  he,  or  those 
claiming  under  him,  rent  the  property,  or  it  is  unoccupied, 
and  he  have  and  claim  the  right  of  possession,  where  there 
is  no  abandonment,  is  not  an  interruption  of  the  possession: 
De  la  Vega  v.  Butler,  47  Tex.  529.  The  reason  is,  the  build- 
ing, at  least,  belongs  to  the  claimant,  and  he  may  use  it  in 
any  manner  he  sees  fit,  and  so  long  as  no  one  enters  the  pos- 
session thereof  claiming  adversely  to  him,  his  possession  is 
not  interrupted.  Possession  being  once  established  in  Mrs. 
Towle  by  the  erection  of  a  building  on  the  lot  in  question,  and 
taking  possession  of  the  same,  such  possession  will  be  pre- 
sumed to  have  continued  until  an  interruption  therein  is 
proved:  Rayer  v.  Lee,  20  Mich.  384." 

In  Crispen  v.  Hannavan,  50  Mo.  536,  there  were  several 
*' breaks,"  so  called,  when  no  one  was  actually  cultivating 
the  premises,  the  longest  of  which  was  "from  about  1861  or 
'62  to  1865  or  '66."  In  discussing  the  charge  to  the  jury  as 
to  what  would  constitute  such  a  "  break  "  as  would  destroy 
the  possession,  the  court  says:  "  It  might  have  been  inferred 
that,  living  off  the  premises,  a  failure  to  cultivate  them  for  a 
year  or  more,  for  whatever  reason,  would  constitute  such  a 
break.  Nothing  would  be  more  erroneous.  While  an  aban- 
donment of  the  premises  would  so  break  the  possession  of 
him  who  has  occupied  that  the  constructive  possession  of  the 
true  owner  would  attach,  and  thus  save  his  right  of  entry, 
every  failure  to  cultivate  the  field  for  a  season,  or  a  delay  in 
repairing  '*^  the  fences  when  destroyed,  will  not  be  held  to 
be  an  abandonment,  if  sufficient  reason  appears." 

From  the  spring  of  1866  until  the  fall  of  1884  it  is  plain 
that  Strickland  and  his  widow  and  heirs  held  the  continuous 
possession  of  the  land,  and  if,  under  the  facts,  the  possession 
was  continued  in  the  widow  and  heirs  from  the  fall  of  1884 
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until  the  spring  of  1886,  the  bar  of  the  statute  would  be  com- 
plete. There  is  no  evidence  in  the  record  that  the  widow  and 
heirs  intended  to  abandon  the  possession  of  the  land,  but, 
on  the  other  hand,  when  Powers  moved  away,  in  the  fall  of 
1884,  the  widow  came  to  the  premises  and  tried  to  find  a 
tenant.  Again,  in  the  spring  of  1885,  she  made  an  efibrt  to 
find  a  tenant,  but  failed,  on  account  of  the  wet  season.  After 
Powers  \eh,  in  the  fall  of  1884,  the  land  remained  fenced, 
the  buildings  were  all  left  on  the  land,  and  nothing  was  dona 
to  indicate  an  abandonment.  Under  such  circumstances, 
did  the  widow  and  heirs  lose  the  possession  of  the  premises, 
or  did  the  possession  still  remain  in  them,  although  they  had 
no  tenant  during  the  year  1885  or  1886? 

During  the  year  1885,  and  down  to  the  spring  of  1886,  the 
improvements  made  by  the  Stricklands  all  remained  on  the 
land.  The  house  had  been  damaged  somewhat  by  hunters, 
but  it  remained  on  the  land.  The  fence  put  upon  the  land  to 
inclose  it  still  remained.  The  possession  of  the  Stricklands . 
had  not  been  disturbed.  No  person  attempted  to  enter  upon 
the  land  or  invade  the  possession  of  the  widow  and  heirs  of 
Strickland.  We  think,  therefore,  that  down  to  the  spring  of 
1886  the  widow  and  heirs  of  Strickland  were  in  the  posses- 
sion of  the  land,  although  they  were  not  on  the  land  in  per- 
son, and  did  not  have  a  tenant  thereon.  Suppose  a  person 
owns  a  tract  consisting  of  forty  acres  of  land.  He  incloses 
the  land  with  a  fence,  erects  a  house,  and  resides  upon  the 
land  for  several  years.  He  finally  concludes  to  change  his 
residence,  and  moves  to  another  place,  but  for  some  reason 
he  is  unable  to  procure  a  tenant.  His  house  remains  vacant 
•*®  for  three  or  four  years,  and  the  land  is  not  cultivated. 
Does  the  owner,  from  the  fact  he  cannot  find  a  tenant  for  his 
land,  lose  the  possession?  We  think  not.  If  the  widow  and 
heirs  had  abandoned  the  possession  of  the  premises,  or  had 
some  other  p;irty  gone  into  the  actual  possession,  under  a 
claim  of  right,  before  the  twenty  years  had  expired,  there 
might  be  good  ground  for  holding  that  the  complainants 
were  not  entitled  to  invoke  the  statute  of  limitations.  But 
such  was  not  the  case.  Newman,  the  owner  of  the  title, 
lived  until  1880,  and  while  he  knew  that  the  Stricklands 
were  in  the  possession  of  the  land  claiming  to  own  it,  he 
never,  so  far  as  appears,  set  up  any  claim  to  the  land,  nor  did 
his  heirs  set  up  any  claim  after  his  death.  On  the  other 
hand,  the  Stricklands  were  allowed  to  hold  the  possession  ol 
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the  land  for  over  twenty  years,  without  objection  from  any 
quarter.  Under  the  facts,  we  think  it  is  plain  that  the  de- 
cree of  the  court  in  favor  of  the  Stricklands  was  correct. 

It  has  been  suggested  in  the  argument  that  Strickland 
entered  under  a  contract  of  purchase  from  Newman,  and, 
having  entered  under  that  title,  his  possession  was  not  ad- 
verse. A  sufficient  answer  to  this  position  is,  the  record  fails 
to  show  a  contract  of  any  description  ever  made  or  entered 
into  between  Newman  and  Strickland  in  regard  to  the  sale 
or  purchase  of  this  land.  No  writing  was  produced,  nor  was 
it  proven  that  one  ever  existed.  Moreover,  the  evidence  fails 
to  show  even  a  verbal  contract  for  the  transfer  of  the  land 
from  Newman  to  Strickland.  Some  loose  declarations  of  the 
widow  were  proven,  but  they  do  not  make  out  a  contract. 
But  if  they  did,  the  declarations  of  the  widow  could  not  be 
held  as  binding  on  the  heirs  of  Strickland. 

After  a  careful  examination  of  the  entire  record  we  think 
the  decree  of  the  circuit  court  correct,  and  it  will  be  affirmed. 


The  Case  of  Noyesv.  Heffeman,  153  111.  339,  was  an  action  of  ejectment. 
Plaiutiflf  showed  a  regular  chain  of  title  from  tlie  government  to  himself.  De« 
fendant  claimed  title  by  reason  of  twenty  years' actual  adverse  possession,  and 
proved  that  in  April,  1860,  he  took  possession  of  the  land  in  dispute,  claiming 
it  as  his  own,  fenced  it  in,  built  a  house  thereon,  to  which  he  thereafter  made 
additions  from  time  to  time,  and  occupied  it  as  a  dwelling  with  his  family 
nntil  1875.  Up  to  that  time  he  cultivated  the  land  and  then  moved  away, 
leaving  the  premises  in  possession  of  his  agent,  to  be  rented  for  him.  He 
moved  back  upon  the  premises  with  his  famil}'  in  October,  1882,and  resided 
thereon  thereafter.  During  his  absence  the  premises  were  vacant  for  two 
weeks  while  being  repaired,  and  during  such  absence  one  Jones,  without 
plaintiff's  knowledge,  had  stored  barrels  on,  and  had  driven  across,  the  prem< 
ises.  Upon  his  return  he  removed  the  barrels  and  stopped  Jones  from  driv- 
ing across  the  land.  There  was  some  evidence  tending  to  show  that  from 
1875  to  1882  the  fence  surrounding  the  premises  was  down,  the  doors  ofiF 
their  hinges,  and  the  house  used  as  a  privy.  This,  together  with  state- 
ments  testified  to  have  been  made  by  Heffernan,  that  he  did  not  own  the 
land,  were  denied  by  him. 

From  1860  to  October,  1891,  Heffernan  paid  taxes  on  the  land,  was  in  pos- 
session thereof,  either  by  himself,  his  agent,  or  tenant,  claiming  ownership 
thereof.  On  this  state  of  facts  the  supreme  court,  in  reviewing  the  case  on 
appeal  from  a  judgment  in  favor  of  defendant,  said: 

"  To  constitute  an  adverse  possession  sufficient,  in  law,  to  defeat  the 
right  of  action  of  the  party  who  has  the  legal  title,  the  possession  must  be 
hostile  in  its  inception,  and  so  continue,  without  interruption,  for  the  pe- 
riod of  twenty  years.  It  must  be  an  actual,  visible,  and  exclusive  posses- 
sion, acquired  and  retained  under  claim  of  title  inconsistent  with  that  of 
the  true  owner.  It  need  not,  however,  be  under  a  rightful  claim,  nor  even 
under  a  muniment  of  title.  It  is  enough  that  a  party  takes  possession  of 
premises  claiming  them  to  be  his  own,  and  that  he  iiolds  the  possession  for 
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the  requisite  length  of  time,  with  the  continued  assertion  of  ownership: 
Turney  V.  Chamberlain,  15111.  271.  Argument  is  not  required  to  demon- 
strate that  the  evidence  of  the  defendant  establi^ihes  a  defense  under  th» 
case  cited.  ....  The  judgment  of  the  circuit  court  will  be  affirmed." 

Advbbsb  Possession. — Possession  must  be  actual,  continuous,  visible, 
and  notorious,  aa  well  as  hostile  to  the  title  of  the  owner,  in  order  to  be  ad- 
verse: Smeherg  T.  Cunninrjluim,  96  Mich.  378;  35  Am.  St.  Rep.  613,  and 
note.  One  who  has  been  in  the  open,  notorious,  exclusive,  and  adverse  pos- 
session of  real  estate  for  ten  years  becomes  vested  with  a  valid  title  to  the 
same:  Myert  v.  McOavock,  39  Neb.  843;  42  Am.  St.  Rep.  627.  To  the  same 
effect,  King  v.  Carmichael,  136  lud.  20;  43  Am.  St.  Rep.  303.  See,  further, 
the  extended  note  to  Fijich  v.  Ullman,  24  Am.  St.  Rep.  389. 

Adverse  Possession — Notice. — To  constitute  adverse  possession  the 
true  owner  must  know  that  the  adverse  holder  claims  in  his  own  right,  or 
the  possession  must  be  so  open  and  notorious  as  to  raise  the  presumption  of 
notice:  NormaiU  v.  Eureka  Co.,  98  Ala.  181;  39  Am.  St.  Rep.  45,  and  note. 
This  question  is  fully  discussed  in  the  note  to  De  Frieze  v.  Quint,  28  Am.  St. 
Rep.  158. 

Adverse  Possession — Abandonment. — A  voluntary  abandonment,  with 
no  intention  of  retaking  possession,  no  matter  how  short,  destroys  adverse 
possession,  but  what  is  continuity  of  possession  must,  to  a  great  degree, 
rest  upon  and  be  determined  by  the  circumstances  of  each  case:  Doyle  v. 
Wade,  23  Fla.  90;  11  Am.  St.  Rep.  331,  and  note.  See  the  note  to  San 
Francisco  v.  Fulde,  99  Am.  Dec.  282. 
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[153  Illinois,  499.] 

Mortgage. — Structures  Affixed  to  Land  in  such  way  as  to  be  part 
of  the  realty  are  proper  subject  matter  of  a  real  estate  mortgage. 

CojJVKYANCES — Form — Intention. — A  conveyance  need  not  follow  any  ex- 
act form,  provided  it  expresses  an  intention  to  convey. 

Conveyances — Construction. — Conveyances  which  cannot  operate  as  that 
species  of  conveyance  indicated  by  the  letter  are  held  to  operate  in 
some  other  form,  so  as  to  effectuate  the  object  which,  from  the  whole 
instrument  and  tlie  circumstaucesaud  condition  of  the  title,  the  parties 
appear  to  have  intended. 

Conveyance  upon  Mortgage  Blank. — Tlie  grant  of  a  steam  elevator  car- 
ries with  it,  as  part  thereof,  the  land  upon  which  the  elevator  is  lo- 
cated, and  all  that  is  necessarily  used  in  connection  therewith  free  of 
subsequent  execution  against  the  grantor,  although  the  conveyance  ia 
written  upon  a  chattel  mortgage  form,  acknowlcilged  as  such,  and  tb» 
property  is  referred  to  in  the  instrument  as  goods  and  chattels. 

Fixtures — When  Deemed  Personalty. — Many  things  ordinarily  con- 
sidered fixtures  may  become,  to  all  intents  and  purposes,  personal 
property,  as  between  the  parties  interested  in  the  realty  and  fixtures, 
by  agreement  between  them  to  that  effect. 

Fixtures — Character  of  Property  not  Changed  by  Agreement. — If 
•  chattel  mortgage  is  executed  upon  machinery  or  buildings  or  article* 
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after  they  have  been  so  attached  to  the  realty  as  to  become  part  of  it, 
and  the  lease  or  other  instrument  of  title  under  which  the  mortgagor 
holds  does  not  authorize  a  removal  of  such  articles,  and  removal  can* 
not  be  made  without  injury  to  the  realty  or  the  fixture,  an  agreemeat 
by  the  parties  that  the  articles  shall  be  treated  as  personalty  does  not 
have  the  eflfect  of  preserving  their  character  as  such. 

PiXTURES — Agreement  Changing  Character  of  Property. — In  cases 
wliere  parties  may  agree  among  tliemselves  to  treat  fixtures  as  person- 
alty, such  agreement  cannot  change  the  character  of  the  property  as 
to  third  persona. 

Estoppel. — A  Partner  who  States  at  the  time  of  the  execution  of 
a  mortgage  by  his  copartner  upon  the  firm  property  that  the  latter 
holds  the  whole  title  thereto  is  estopped  from  claiming  that  the  mort- 
gage does  not  convey  the  entire  interest,  and  his  judgment  creditor, 
with  notice,  is  bound  by  such  estoppel. 

Estoppel. — Title  to  Land  mat  be  Conveyed  bt  Estoppel,  and  creditors 
cannot  set  up  the  statute  of  frauds  to  defeat  such  an  estoppel  against 
their  debtor. 

O.  S.  House,  for  the  appellant. 

Osborne  Bros.  &  Burgett^  and  Hill,  Haven  &  Hill,  for  the 
appellees. 

***®  Magrudeb,  J.  This  is  a  controversy  between  the  ap- 
pellant as  execution  creditor,  and  the  appellee,  the  Weare 
Commission  Company,  as  mortgage  creditor,  as  to  whether 
the  judgment  of  the  one  or  the  mortgage  of  the  other  is  en- 
titled to  priority  of  lien.  Appellee's  mortgage  was  executed 
and  recorded  before  appellant's  judgment  \vas  rendered. 

The  steam  elevator,  together  with  the  cribs,  office,  and 
scales,  was  unquestionably  real  estate.  The  interest  of  the 
firm  of  Druley  Brothers  in  the  real  estate  described  in  the 
mortgage  was  a  leaseliold  estate  where  the  unexpired  terra 
exceeded  five  years.  The  elevator  and  feed-mill  rested  on  a 
solid  stone  foundation,  laid  in  a  trench  sunii  into  tiie  ground 
below  the  frost  line.  The  structures  and  improvements  were 
of  a  permanent  character.  The  engine  and  boiler  were  set 
on  foundations  of  stone  and  brick;  the  boiler  was  inclosed 
by  brick;  the  machinery,  shafting,  etc.,  were  fixed  to  the 
elevator  by  bolts,  screws,  and  nails.  The  engine,  boiler, 
machinery,  gearing,  office,  scales,  etc.,  were  necessary  to  the 
elevator  business,  and  formed  a  part  of  the  elevator  plant. 
The  structures  were  fixed  to  the  land  in  such  a  way  as  to  be 
a  part  of  the  realty,  and  constituted  a  part  of  the  freehold. 
It  is  conceded  by  both  appellant  and  appellee  that  the  inter- 
est of  the  firm  in  the  elevator  plant  as  a  whole  was  a  chattel 
real.     It  was,  therefore,  the  proper  subject  matter  of  a  real 


904  Cross  v.  Weare  Commission  Co.        [Illinois, 

estate  mortgage:  First  Nat.  Bank  of  Joliet  v.  Adam,  138  111. 
483.  It  is  shown  by  the  proofs  that  the  mortgage  executed 
by  William  M.  Druley  upon  this  property,  on  November  21, 
1889,  was  recorded  in  tlie  recorder's  office  of  Will  county, 
where  the  elevator  was  situated,  as  early  as  November  21, 
1889.  It  is  also  shown  by  the  evidence  that  appellant  had 
actual  notice  of  that  mortgage  before  his  judgment  was  ren- 
dered. Appellant's  attorney,  who  obtained  for  him  both  his 
note  and  the  judgment  thereon,  personally  examined  the 
record  of  the  mortgage  of  November,  1889,  •••  in  the  re- 
corder's office  of  Will  county  on  August  12,  1890. 

The  ground  upon  which  appellant  claims  that  the  lien  of 
the  mortgages  should  be  postponed  to  the  lien  of  his  judg- 
ment is  that  the  mortgages  were  in  form  and  phraseology 
chattel  mortgages;  that  Druley  Brothers  treated  the  property 
as  personalty  and  mortgaged  it  as  such;  that  the  mort- 
gagees accepted  security  upon  the  property  as  personal  prop- 
erty; that  the  court  must  hold  the  instruments  to  be  chattel 
mortgages,  and  not  otherwise;  that,  as  chattel  mortgages, 
said  instruments  are  of  no  effect,  for  the  reason  that  the  prop- 
erty mortgaged  is  real  estate,  and  not  the  subject  matter  of 
chattel  mortgage,  and  for  the  further  reason  that  the  mortgage 
of  the  appellee,  Weare  Commission  Company,  was  not  re- 
corded in  Cook  county,  where  William  M.  Druley  resided: 
Chattel  Mortgage  Act,  sec.  4;  2  Starr  &  Curtis'  Annotated 
Statutes,  1633. 

It  is  not  denied  that  more  than  ten  thousand  dollars  of 
bona  fide  indebtedness  is  due  to  the  Weare  Commission  Com- 
pany upon  its  mortgage  for  money  loaned,  and  that  a  bona 
fide  indebtedness  of  more  than  four  thousand  dollars  is  due 
to  said  bank  upon  its  said  mortgage. 

There  is  no  doubt  that  appellees  made  a  mistake  in  using 
blank  forms  of  chattel  mortgages  when  they  accepted  their 
securities.  It  may  be  true  that  they  made  a  mistake  in  not 
more  definitely  describing  the  mortgaged  property  as  realty; 
but  it  is  clear  from  the  evidence  that  they  intended  to  secure 
themselves  by  mortgages  which  should  cover  the  property, 
whether  it  was  realty  or  personalty.  Wliether  the  instru- 
ments are  valid  as  chattel  mortgages  or  not,  they  must  have 
priority  over  appellant's  execution  if  they  can  be  regarded  as 
valid  securities  upon  the  property  as  realty,  appellant  having 
had  both  constructive  and  actual  notice  of  them  before  the 
entry  of  his  judgment. 
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The  question  then  arises  whether  the  mortgages  contain 
such  words  as  can  be  regarded  as  including  within  ***  their 
meaning  an  interest  in  realty.  It  is  not  essential  that  the 
instrument  of  conveyance  should  follow  any  exact  or  pre- 
scribed form  of  words,  provided  the  intention  to  convey  is 
expressed.  To  make  a  conveyance  valid  it  is  sufficient,  in 
general,  that  there  be  parties  able  to  contract  and  be  contracted 
with,  a  proper  subject  matter  sufficiently  described,  a  valid 
consideration,  apt  words  of  conveyance,  and  an  instrument 
of  conveyance  duly  sealed  and  delivered.  In  a  mortgage 
there  should  be  a  sufficient  condition  of  defeasance,  but  this 
often  rests  in  parol,  instead  of  being  expressed  in  the  deed 
itself. 

The  words  of  conveyance  used  in  the  mortgages  in  this  case 
are:  "  Grant,  sell,  convey,  and  confirm."  The  use  of  the  word 
'*  convey  "  is  equivalent  to  a  grant  at  common  law,  and  passes 
the  title;  it  means  a  transfer  of  title  from  one  person  to 
another.  The  word  "  grant"  is  a  generic  term,  applicable  to 
the  transfer  of  all  classes  of  real  property:  Patterson  v.  Cor- 
neal, 3  A.  K.  Marsh.  618;  13  Am.  Dec.  208;  Lambert  v.  Smith, 
9  Or.  185. 

The  mortgage  describes  the  property  as  "  the  steam  eleva- 
tor, etc.,  ....  on  the  ....  railroad  elevator  lot,"  etc.  The 
grant  of  the  steam  elevator  carries  with  it,  as  a  part  of  the 
grant,  the  land  upon  which  the  elevator  is  located,  and  all 
that  is  necessarily  used  in  connection  therewith.  When 
property  is  granted,  whatever  is  necessary  to  the  enjoyment 
of  the  grant  is  impliedly  conveyed  as  an  incident  thereto: 
Tinker  v.  City  of  Rjckford,  137  111.  123.  The  grant  of  a  house, 
Btore^  mill,  or  other  building  carries  with  it  the  land  under 
the  building,  and  around  it,  which  is  necessary  for  its  enjoy- 
ment: Rogers  v.  Snow,  118  Mass.  118;  Trinity  Church  v. 
Boston,  118  Mass.  164;  Allen  v.  Scott,  21  Pick.  25;  32  Am. 
Dec.  238.  It  has  been  held  that  a  mortgage  on  a  "  grist  and 
saw  mill  and  gin,  together  with  all  the  privileges  and  appur- 
tenances belonging  thereto,"  included  two  acres  of  land  upon 
which  the  mill  and  gin  were  located,  and  which  had  always 
been  used  in  connection  therewith,  and  were  necessary  to  the 
enjoyment  **'  thereof:  Kimhrell  v.  Rogers,  90  Ala.  339; 
Johnson  v.  Rayner,  6  Gray,  107;  Baker  v.  Bessey,  73  Me.  472; 
40  Am.  Rep.  377;  Davis  v.  Handy,  37  N.  H.  65;  Javnaica  etc. 
Corp.  V.  Chandler,  9  Allen,  159.  The  leasehold  interest  of 
Druley  Brothers  was  necessary  to  the  full  enjoyment  of  the 
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elevator,  and  the  language  of  the  mortgage  was  broad  enough 
to  include  it  There  is  nothing  in  the  mortgages  or  leases  to 
indicate  that  it  was  the  intention  of  the  parties  to  provide  for 
a  retnoval  of  the  elevators  from  the  leased  ground.  The 
habendum  clause  of  the  mortgage  is:  "To  have  and  to  hold 
the  same  unto  the  said  Weare  Commission  Company,  its 
successors,  heirs,  executors,  administrators,  and  assigns,  to 
its  and  their  sole  use  forever." 

Courts  will  so  construe  a  conveyance  as  to  give  effect  to  the 
intention  of  the  parties  rather  than  defeat  such  an  intention 
by  a  strict  technical  construction  of  the  form  of  conveyance 
adopted.  "A  deed  that  is  intended  and  made  to  one  pur- 
pose may  inure  to  another;  for  if  it  will  not  take  effect  in 
the  way  it  is  intended,  it  may  take  effect  another  way": 
Russell  V.  Coffin,  8  Pick.  143;  Pray  v.  Fierce,  7  Mass.  381;  5 
Am.  Dec.  59;  American  Emigrant  Co.  v.  Clark,  62  Iowa,  182. 
Courts  are  liberal  in  construing  deeds  so  as  to  give  them  effect. 
"  If  they  cannot  operate  as  that  species  of  conveyance  indi- 
cated by  the  letter,  they  will  generally  be  held  to  operate  in 
some  other  form,  so  as  to  effectuate  the  object,  which,  from 
the  whole  instrument  and  the  circumstances  and  condition 
of  the  title,  the  parties  appear  to  have  intended":  Thayer  v. 
McGee,  20  Mich.  195;  Bryan  v.  Bradley,  16  Conn.  474. 

It  is  claimed  by  appellant  that  appellees  are  estopped  from 
asserting  that  the  property  mortgaged  is  not  personalty,  be- 
cause the  mortgages  were  written  upon  printed  blanks  in- 
tended for  use  as  chattel  mortgages,  and  the  property  is 
referred  to  therein  as  *'  goods  and  chattels,"  and  the  instru- 
ments were  acknowledged  as  chattel  mortgages.  It  is  true 
that  many  things  ordinarily  considered  fixtures  to  the  realty 
may  become,  to  all  intents  and  purposes,  *'*  personal  prop- 
erty by  agreement  of  all  parties  interested  in  both  the  realty 
and  fixtures:  Jones  on  Chattel  Mortgages,  4th  ed.,  sec.  124. 
It  is  also  true  that  the  parties  to  such  agreement  may,  under 
certain  circumstances,  be  estopped  from  denying  that  the  prop- 
erty, treated  by  them  as  personalty,  is  personalty:  Ballou  v. 
Jones,  37  111.  95;  Davis  v.  Taylor,  41  111.  405.  But,  as  a  gen- 
eral rule,  it  must  appear  in  such  cases  that  the  person  mak- 
ing the  improvement  had  the  intention,  at  the  time  of  so 
making  it,  that  it  should  not  become  a  part  of  the  realty. 
In  many  of  the  cases  where  a  chattel  mortgage  has  been 
given  upon  property  affixed  to  the  realty,  and  where  the  pro(>- 
erty  described  therein  has  been  held  to  be  personalty,  the  debt 
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secured  by  the  mortgage  has  been  for  the  purchase  price  of 
the  machine  or  other  article  attached,  and  the  chattel  mort- 
gage has  been  executed  before  the  article  was  affixed  to  the 
realty,  or  at  about  the  time  it  was  so  affixed,  or  the  agree- 
ment for  security  by  chattel  mortgage  has  been  made  before 
the  affixing  took  place.  In  some  of  the  cases  the  lease  of  tho 
lessee  making  the  improvement  autliorizes  a  removal  of  the 
property  affixed.  In  other  cases  it  appears  that  the  arti- 
cle attached  to  the  realty  can  be  removed  without  injury  to 
it  or  to  the  realty:  Sword  v.  Low,  122  111.  487;  Jones  on  Chat- 
tel Mortgages,  4th  ed.,  sees.  125,  132;  Ford  v.  Cobb,  20  N.  Y. 
344;  Trull  v.  Fuller,  28  Me.  545;  Tyler's  Law  of  Fixtures^ 
671,  673;  Ewell  on  Fixtures,  69;  Tifft  v.  Horton,  53  N.  Y. 
377;  13  Am.  Rep.  537;  Warner  v.  Kenning,  25  Minn.  173j 
Henkle  v.  Dillon,  15  Or.  610;  Fortman  v.  Goepper,  14  Ohio  St. 
558;  Sisson  v.  Hlbbard,  lb  N.  Y.  542.  In  such  cases  the 
agreement  that  the  personalty  attached  to  the  realty  shall 
continue  to  be  personalty  will  prevail  as  between  the  parties 
to  the  agreement:  Ewell  on  Fixtures,  68;  Dobschuetz  v.  Hoi' 
liday,  82  111.  371. 

But  where  a  chattel  mortgage  is  executed  upon  machinery 
or  buildings  or  articles  after  they  have  been  so  affixed  to  the 
realty  as  to  become  a  part  of  it,  and  **'  where  the  lease  or 
other  instrument  of  title,  under  which  the  mortgagor  holds, 
does  not  authorize  a  removal  of  the  thing  attached,  and 
where  such  removal  cannot  be  made  without  injury  to  the 
realty  or  to  the  fixture  itself,  the  agreement  of  the  parties 
will  not  have  the  effect  of  preserving  the  character  of  per- 
sonalty in  the  things  so  affixed  to  the  freehold:  Ewell  on 
Fixtures,  23,  24,  68,  69,  317,  318;  Jones  on  Chattel  Mort- 
gages, sees.  130,  131.  Where  such  conditions  exist  the  case 
does  not  come  within  any  exception  to  the  rule,  that  parties 
cannot,  by  their  mere  agreement,  convert  into  personalty 
tliat  which  the  law  declares  to  be  real  estate:  Docking  v. 
Frazell,  34  Kan.  29.  Here,  the  chattel  mortgages  were  exe- 
cuted long  after  the  elevator  had  been  constructed  and  the 
machinery  had  been  placed  in  it,  that  is,  after  the  improve- 
ments had  become  a  part  of  the  realty;  the  leases  to  Druley 
Brothers  granted  no  authority  for  the  removal  of  the  im- 
provements erected  by  them;  and  a  removal  of  the  elevator 
plant  could  not  have  been  made  without  injury  to  it  and  to 
the  realty:  Sword  v.  Low,  122  111.  487.  It  is  unnecessary  to 
inquire  whether  or  not  Druley  Brothers,  or  the  survivor  of 
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them,  or  the  representatives  of  either,  would  be  estopped  from 
denying  that  the  elevator  plant  was  personalty  if  this  was  a 
proceeding  by  appellees  to  foreclose  their  mortgages  as  chat- 
tel mortgages;  because  both  they  and  appellees  claim  that 
the  mortgaged  property  is  realty.  And  not  only  is  this  so, 
but  appellant,  claiming  adversely  to  both  of  them,  contends 
that  the  property  levied  upon  under  his  judgment  is  realty. 
In  cases  where  parties  may  agree  among  themselves  to  treat 
fixtures  as  personalty,  their  private  agreement  cannot  change 
the  character  of  the  property  so  far  as  third  persons  are 
concerned:  Dohschuetz  v.  Holliday,  82  111.  371;  Rowand  v. 
Anderson,  33  Kan.  264;  52  Am.  Rep.  529;  Lacustrine  Fer. 
Co.  V.  Lake  Gueno  etc.  Co.,  82  N.  Y.  476;  Jenny  v.  Jackson,  6 
111.  App.  33;  8  Am.  &  Eng.  Ency.  of  Law,  61,  and  cases  in 
note.  The  language  used  by  Mr.  Justice  Cooley  in  Lyle  v. 
•**  Palmer,  42  Mich.  314,  is  applicable  here.  In  that  case 
it  was  said:  "The  circuit  judge  finds  that  the  machinery  was 
personalty.  This  finding  was  no  doubt  based  upon  the  fact 
that  the  parties  so  believed  and  considered  it.  This  may 
generally  be  conclusive,  but  not  always,  and  in  this  case  it  is 
clear  the  parties  were  mistaken.  The  machinery  was  espe- 
cially adapted  for  use  in  connection  with  the  real  estate.  It 
was  put  up  for  use  and  actually  used  with  it,  and  was  not 
severed  from  the  realty  in  ownership.  The  fact  that  in  the 
mortgage  it  was  specially  described  was  unimportant."  For 
the  reasons  stated,  we  are  inclined  to  hold  that  the  mort- 
gages in  this  case  were  sufficient  for  the  purpose  of  convey- 
ing the  property  described  therein  as  realty,  as  against  the 
levy  made  by  appellant  under  his  judgment. 

The  point  is  made  that  the  mortgage  to  the  Weare  Commis- 
sion Company  is  executed  by  William  M.  Druley,  and  is  not 
signed  by  Albert  A.  Drul(3y ;  that  it  does  not  purport  to  be  made 
by  the  partnership,  and  therefore  only  passed  such  individual 
interest  in  the  realty  as  would  remain  to  William  M.  Druley 
after  the  firm  debts  are  paid.  The  evidence  is  clear  that  the 
elevator  plant  was  owned  by  the  firm  of  Druley  Brothers;  it 
was  built  with  firm  money;  the  leases  from  the  railroad  com-' 
panies  are  to  the  firm  of  Druley  Brothers;  the  notes  secured 
by  the  mortgages  are  the  notes  of  the  firm;  and  the  advances 
of  money,  which  the  notes  represent,  were  made  to  the  firm 
Albert  A.  Druley  testifies  that  the  property  was  partnership 
property.  The  agent  of  the  Weare  Commission  Company 
swears  that  when  he  took  its  mortgage,  Albert  A.  Druley  told 
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him  that  he  had  no  interest  in  the  elevator;  that  it  was  owned 
by  his  brother;  and  that,  therefore,  it  was  unnecessary  for 
him  to  sign  the  mortgage.  Albert  denies  that  he  made  such 
statement.  The  agent  is  confirmed  by  several  circumstances, 
and,  among  others,  by  the  fact  that  certain  warehouse  re- 
ceipts pledged  as  collaterals  for  advances,  and  signed  and  **• 
acknowledged  by  Albert  A.  Druley,  speak  of  certain  grain  as 
being  stored  "in  the  elevator  owned  by  W.  M.  Druley." 
The  lower  courts  have  found  that  Albert  A.  Druley  did  make 
the  representations  here  attributed  to  him,  and  we  are  not 
prepared  to  say  that  their  finding  is  not  sustained  by  the  evi- 
dence. This  being  so,  Albert  A.  Druley  is  estopped  from 
denying  that  William  M.  Druley  had  a  right  to  convey  the 
entire  interest  of  the  firm,  and  from  questioning  the  validity 
of  the  instrument.  Where  a  person  induces  another  to  be- 
lieve in  the  existence  of  a  certain  state  of  things,  and  to  act 
on  that  belief  so  as  to  alter  his  own  previous  position,  he  is 
concluded  from  averring  against  such  other  person  a  different 
state  of  things  as  existing  at  the  same  time.  A  party  who 
stands  by  and  sees  another  acting  to  his  injury,  and  declares 
that  he  himself  has  no  claim,  will  not  be  permitted  in  equity 
to  afterward  assert  his  title,  to  the  injury  of  the  person  whom 
he  has  thus  misled.  It  is  sufficient  if  there  would  be  a  fraudu- 
lent effect  from  the  evidence  attempted  to  be  set  up.  A  court 
of  equity  has  power  to  establish  a  title  to  real  estate  by  estop- 
pel against  the  former  owner,  who  by  his  acts  and  represen- 
tations has  induced  another  to  purchase  or  take  a  mortgage 
from  one  holding  a  defective  or  partial  title:  Hill  v.  Blackwel- 
der,  113  111.  283;  Mills  v.  Graves,  38  111.  455;  87  Am.  Dec.  314; 
Wade  V.  Bunn,  84  111.  117;  Rabbins  v.  Moore,  129  111.  30.  In 
Moran  v.  Palmer,  13  Mioh.  367,  where  a  partner  conveyed  a 
partnership  lot  in  his  own  name,  and  received  another  lot  in 
exchange  therefor,  and  sold  the  latter,  and  the  firm  received 
the  proceeds  of  the  sale,  it  was  held  that  the  court  would 
presume  knowledge  on  the  part  of  all  the  partners  of  such 
exchange,  and  that  the  receipt  by  the  partnership  of  the  pro- 
ceeds of  the  lot  sold  estopped  the  heirs  of  the  partner  not 
joined  in  such  deed  from  afterward  setting  up  a  claim  to  the 
lot  first  named.  Here,  Albert  A.  Druley,  as  a  member  of  the 
firm  of  Druley  Brothers,  received  the  benefit  of  all  the  ad- 
vances secured  by  the  mortgage  made  by  his  partner. 

**®  We  think  that  the  appellant  is  as  much   affected  by 
the  estoppel  as  Albert  A.  Druley,  for  he  had  notice  of  the 
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equities  of  the  appellees  before  his  judgment  was  rendered. 
The  finding  of  the  courts  below  upon  this  subject  is  sustained 
by  the  evidence. 

The  statute  of  frauds  cannot  be  interposed  to  defeat  the 
application  of  the  doctrine  of  estoppel.  Title  to  land  may  be 
conveyed  by  estoppel.  Creditors  cannot  set  up  the  statute  to 
defeat  an  estoppel  against  their  debtor:  Singer  v.  Carpenter, 
125  111.  117;  Hill  V.  Blackwelder,  113  111.  283;  Rohhiru  v. 
Moore,  129  111.  30;  Wade  v.  Bwnn,  84  111.  117. 

The  judgment  of  the  appellate  court  is  affirmed. 

CoNVBYASOKS — FoHM — Intknt. — No  precise  technical  words  are  required 
to  be  used  in  a  coaveyance  of  real  estate.  The  use  of  any  words  which 
amount  to  a  present  contract  of  bargain  and  sale  is  BufiScient.  Whatever 
may  be  the  inaccuracy  of  expression,  or  the  inaptnesa  of  the  words  used  in 
the  instrument,  the  courts  will  give  effect  to  it  if  an  intention  to  pass  the 
title  can  be  discovered  therefrom:  Harlotoev.  Hudgiiu,  84  Tex.  107;  31  Am. 
St.  Rep.  21,  and  extended  note. 

Estoppel — Incrino  of  Titlb  by. — If  a  deed  of  gift  contains  words  of 
conveyance  purporting  to  convey  property  in  fee  simple,  any  title  subse- 
quendy  acqnired  by  the  grantor  will  vest  in  the  grantee  as  against  snbse- 
quent  purchasers  having  notice  of  such  deed:  Ford  v.  Unity  Church  Society, 
120  Mo.  498;  41  Am.  St.  Rep.  711,  and  note. 

MoRTQAGB  OF  FiXTURBS — AoRKEMENTS. — The  character  of  property  as 
real  or  personal  may  be  fixed  by  contract  with  the  owner  of  the  real  estate 
when  the  article  is  placed  in  position,  but  such  contract  cannot  affect  the 
rights  of  a  mortgagee:  HopfioeU  Mills  v.  Taunton  Sav.  Bank,  150  Mass.  619; 
15  Am.  St.  Rep.  235,  and  note;  Fifield  v.  Farmers'  Nat  Bank,  148  111.  163; 
39  Am.  St.  Rep.  166,  and  note.  See,  also,  the  extended  note  to  Lavenson 
V.  Standard  Soap  Co.,  13  Am.  St.  Rep.  153;  and  Merchants*  Nat.  Bank  v. 
Stanton,  55  Minn.  211;  43  Am.  St.  Rep.  491. 

Fixtures — Effect  of  Contracts  as  to. — It  ia  entirely  competent  for 
parties  to  agree  as  to  the  character  of  articles  placed  upon  real  estate, 
whether  they  become  part  of  the  realty  or  remain  personalty:  Note  to 
to  Merchants'  Nat.  Bank  v.  Sainton,  43  Am.  St.  Rep.  498.  See,  further,  the 
notes  to  Fijield  v.  Farmers'  Nat.  Bank,  39  Am.  St.  Rep.  172,  and  the  ex- 
tended note  to  Lavenson  v.  Standard  Soap  Co.,  13  Am.  St.  Rep.  154. 
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ExBOnTiONS,  WHBN  DORMANT. — An  executioa  creditor,  by  consenting  to  a 
postponement  of  sale  under  his  execution  to  allow  bis  debtor  to  settle 
with  bis  creditors  thereby  loses  his  priority  of  lien  as  against  a  junior 
execution  levied  during  such  postponement,  although  consent  to  such 
postponement  is  granted  through  kindness,  without  intent  to  hinder 
or  defraud  creditors. 

Executions — Posi'ponkment  ot  Salb. — Fraud  arises  as  a  Legal  Con- 
clusion from  the  consent  of  a  creditor  to  a  postponement  of  sale  under 
his  execution,  although  he  is  actuated  only  by  motives  of  kindness  and 
leniency  toward  his  debtor,  and  gives  a  preference  to  a  junior  executioa 
levied  during  the  pendency  of  such  postponement. 

Weigley,  Bulhley  &  Gray,  for  the  appellants. 

Duncan  &  Gilbert,  for  the  appellee. 

*'*  Bailey,  J.  The  eighty-seventh  section  of  the  statute 
in  relation  to  practice  in  courts  of  record  provides  that  when 
any  final  determination  shall  be  made  by  the  appellate 
court,  as  the  result,  wholly  or  in  part,  of  a  finding  of  the 
facts  concerning  the  matter  in  controversy  different  from  the 
finding  of  the  court  from  which  the  cause  was  brought  by 
appeal  or  writ  of  error,  it  shall  be  the  duty  of  the  appellate 
court  to  recite  in  its  final  order,  judgment,  or  decree  the  facts 
so  found,  and  the  judgment  of  the  appellate  court  shall  be 
final  and  conclusive  as  to  all  matters  of  fact  in  controvers}' 
in  such  cause.  In  this  case  the  appellate  court  has  found 
the  facts  upon  which  its  judgment  is  based,  and  has  recited 
those  facts  in  its  final  judgment,  and  it  is  insisted  that  recital 
is  conclusive  in  this  court  as  to  all  the  facts  in  the  case. 

It  is  urged,  however,  with  much  earnestness  that  the  sec- 
tion of  the  statute  here  referred  to  is  not  applicable  to  this 
case,  for  the  reason  that  there  was  not,  either  in  the  appellate 
court  or  in  the  trial  court,  any  substantial  controversy  as  to 
the  material  facts,  and  that  the  judgment  of  the  appellate 
court,  therefore,  was  not,  and  could  not  have  been,  the  result, 
either  wholly  or  in  part,  of  any  finding  of  facts  difierent  from 
the  finding  of  the  trial  court,  but  only  of  a  difference  of  opin- 
ion between  the  two  courts  as  to  the  legal  consequences  of 
facts  about  which  there  was  really  no  controversy. 

It  must  be  admitted  that  the  power  of  the  appellate  court 
to  find  and  recite  the  facts  in  such  way  as  to  make  *'*  its 
recital  the  exclusive  evidence  of  what  the  facts  in  contro- 
versy are  is  purely  statutory,  and  can  be  exercised  only  in 
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those  cases  to  which  the  statute  applies,  and  there  seems  to 
be  much  reason  for  the  contention  that  where  the  facts  are 
not  really  in  controversy  there  can  be  no  occasion  for  the 
appellate  court  to  find  and  recite  tliera  in  its  final  judgment. 
In  such  case,  its  determination  cannot,  in  the  nature  of 
things,  result  from  a  difTerenee  between  its  finding  and  that 
of  the  trial  court  as  to  tl)e  facts,  and  consequently  no  case  is 
presented  which  is  within  either  the  letter  or  intention  of  the 
statute. 

It  is  urged  in  this  case  that  the  practical  objection  to  ac- 
cepting the  recital  of  facts  found  in  the  final  judgment  of  the 
appellate  court,  instead  of  taking  them  as  they  appear  in  the 
record  of  the  trial  court,  arises,  not  so  much  from  any  inac- 
curacy in  the  recitals  of  the  appellate  court,  so  far  as  they 
go,  as  from  the  omission,  as  the  plaintiff's  insist,  of  various 
material  and  undisputed  facts  which  appeared  before  the 
trial  court.  If,  then,  the  findings  of  the  appellate  court  are 
to  be  taken  as  the  final,  plenary,  and  conclusive  recital  of  all 
the  facts  in  the  case,  it  is  insisted  that  the  plaintiffs  will 
now  be  deprived  of  the  benefit  of  the  omitted  facts,  though 
proved  at  the  trial  and  not  controverted. 

But  while  we  are  disposed  to  think  that  there  is  much 
force  in  the  contention,  we  are  inclined  to  base  our  decision 
solely  upon  the  facts  as  recited  in  the  judgment  of  the  appel- 
late court.  It  appears  from  that  recital  that  the  nine  execu- 
tions in  favor  of  the  Hibernian  Banking  Association,  Nano 
Murphy,  and  E.  W.  Price  were  placed  in  the  hands  of  the 
defendant,  as  slieriff",  January  8,  1890;  that  on  the  same  day 
the  defendant  levied  those  executions  upon  the  two  stocks  of 
goods  in  question;  that  he  advertised  the  same  for  sale  on 
January  22, 1890,  but  postponed  the  sale  to  January  29th,  and 
again  to  February  8th,  and  again  to  February  11  th,  and  finally 
to  February  13th,  at  which  last-mentioned  date  the  Wabash 
avenue  stock  ***  of  goods  was  sold,  the  Blue  Island  avenue 
stock  being  sold,  after  similar  postponements,  on  February 
15th.  It  is  further  recited,  in  substance,  that  tliese  several 
postponements  of  the  sales  were  made,  as  aforesaid,  by  the 
defendant,  with  the  consent  of  the  execution  debtor,  and  at  the 
request  of  tlie  plaintifis  in  the  executions,  with  the  hope  that 
the  execution  debtor  might  make  some  arrangements  with 
his  creditors  and  for  his  benefit. 

On  the  fifth  day  of  February,  which  was  pending  the  post- 
ponement from  January  29th  to  February  8th,  the  execution 
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of  the  plaintiffs  in  this  suit  came  into  the  hands  of  the  defend- 
ant, as  sheriff,  and  th©  question  is  whether  at  that  date  the 
senior  executions  were,  or  thereafter  became,  as  against  the 
junior  execution,  dormant,  so  as  to  give  to  the  junior  execu- 
tion priority  of  lien. 

The  theory  upon  which  it  is  claimed  that  the  senior  execu- 
tions became  dormant  is,  that  the  several  postponements  of 
the  sale,  made,  as  they  were,  at  the  request  of  the  execution 
creditors,  for  the  benefit  of  the  execution  debtor,  and  for  the 
purpose  of  aiding  him  in  making  some  arrangement  with  his 
creditors,  constituted  an  employment  of  the  writs  for  an  ob- 
ject inconsistent  with  their  nature,  and  were  such  a  perver- 
sion of  them  from  their  legitimate  purpose  as  rendered  them 
fraudulent  and  void  as  against  other  creditors. 

It  is  true,  the  appellate  court  found,  as  a  matter  of  fact, 
that  the  senior  executions  were  not  taken  out  or  used  by  the 
plaintiffs  therein,  or  by  the  sheriff,  for  the  purpose  of  hinder- 
ing, delaying,  or  defrauding  any  of  the  creditors  of  the  exe. 
cution  debtor,  and  that  the  postponements  of  the  sale  were 
reasonable  and  proper,  under  the  circumstances,  and  did  not, 
in  fact,  in  any  manner  injure,  or  tend  to  injure,  delay,  de- 
fraud, or  hinder  the  plaintiffs  in  the  junior  execution,  or  any 
other  creditor  of  the  execution  debtor,  in  the  collection  of 
their  demands  against  him.  If  the  present  case  is  one  in 
which  the  appellate  court  was  required  by  the  statute  to  find 
the  facts  and  ***  recite  the  same  in  its  final  judgment,  it 
must,  of  course,  be  conceded  that  this  finding  is  conclusive 
that  in  the  several  postponements  of  the  sale  there  was  no 
fraud  in  fact,  that  is  to  say,  there  was  no  actual  intention  on 
the  part  of  the  plaintiffs  in  the  senior  executions,  or  of  the 
sheriff,  to  hinder,  delay,  or  defraud  other  creditors,  and  that 
the  postponements  of  the  sale  did  not,  in  fact,  have  that 
effect.  But  it  is  clear  that  the  finding  of  the  appellate  court 
upon  the  question  whether  the  use  made  of  the  executions 
was  fraudulent  can  be  given  no  effect  beyond  this.  Whether 
there  was  fraud  in  law,  that  is  to  say,  whether  fraud  re- 
sulted, as  a  legal  consequence  or  conclusion,  from  the  post- 
ponements of  the  sale,  made  in  the  manner  and  for  the 
purposes  above  stated,  is  a  legal  question,  in  respect  to  which 
the  findings  of  the  appellate  court  can  have  no  binding  effect 
in  this  court. 

Does  the  law,  then,  from  the  facts  as  found,  imply  such 
fraud  as  must  be  held  to  be  sufficient  to  postpone  the  senior 
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executions  to  the  lien  of  the  junior  creditors?  The  general 
doctrine  applicable  to  this  subject  is  stated  by  Freeman  in 
his  treatise  on  Executions,  as  follows:  "An  execution  and  its 
lien  may  be  avoided  by  such  conduct  on  the  part  of  the 
plaintiff  as  shows  an  improper  use  of  his  writ,  though  the 
motives  influencing  such  conduct,  instead  of  being  fraudu- 
lent, were  grounded  in  kindness  and  charity  toward  the  de- 
fendant, and  free  from  the  slightest  design  to  injure  others. 
The  only  proper  use  of  an  execution  is  to  enforce  the  collec- 
tion of  a  debt,  and  to  enforce  it  with  a  considerable  degree 
of  diligence.  To  employ  it  for  other  objects  is  inconsistent 
with  its  nature,  and  such  a  perversion  from  its  legitimate 
purposes  as  brings  upon  it  the  penalty  prescribed  by  the  stat- 
ute of  Elizabeth.  The  plaintiff  in  execution  may  desire  to 
allow  the  defendant  time  in  which  to  make  payment,  and 
yet  may  wish  to  save  himself  from  all  hazard  arising  from 
his  delay  to  enforce  collection  of  his  judgment.  He  is  likely, 
therefore,  to  take  out  execution  with  a  view  of  ***  binding 
defendant's  property,  but  with  no  intent  to  make  any  imme- 
diate levy  or  sale — in  other  words,  he  seeks  to  convert  an 
execution  into  a  mere  mortgage.  This  the  law  will  not  tol- 
erate": 1  Freeman  on  Executions,  sec.  206.  And  again: 
*'The  lien  of  an  execution  is  designed  to  assist  the  plaintiff 
while  he  is  seeking  to  enforce  the  writ.  If  at  any  time  he 
is  shown  not  to  be  seeking  such  enforcement,  then,  during 
such  time,  he  is  without  any  execution  lien,  and  is  liable  to 
lose  the  benefit  of  his  writ  through  the  sale  or  incumbrance 
of  the  defendant's  property,  or  by  the  operation  of  a  junior 
writ.  He  cannot  avoid  this  result  by  showing  that  his  in- 
tentions were  meritorious,  or  that  he  knew  of  no  other  cred- 
itors. Whenever,  by  the  plaintifTs  orders,  or  by  agreement 
between  him  and  the  defendant,  the  execution  of  the  writ  is 
suspended,  by  directions  not  to  levy,  or,  after  levy,  by  direc- 
tions not  to  sell,  whether  such  directions  are  permanent  in 
their  nature  or  designed  to  operate  only  until  further  orders 
are  given,  then,  according  to  the  decided  preponderance  of 
the  authorities,  the  lien  is  also  suspended,  and  the  execution 
becomes  dormant":   1  Freeman  on  Executions,  sec.  206. 

In  Gilmore  v.  Davis,  84  111.  487,  this  court  stated  the  rule 
as  follows:  "We  believe  the  doctrine  to  be,  as  the  object  of 
an  execution  is  to  obtain  satisfaction  of  the  judgment  on 
which  it  issues,  on  its  delivery  to  the  proper  officer  it  gives 
to  the  creditor  a  priority,  because  the  law  imposes  the  duty 
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upon  the  officer  to  execute  it  without  delay.  Any  act  of  the 
creditor,  therefore,  diverting  the  execution  from  this  purpose, 
renders  it  inoperative  against  other  creditors,  and  clothes 
them  with  priority."  In  that  case  an  execution  was  placed 
in  the  hands  of  the  officer  with  instructions  not  to  levy  until 
further  orders,  and  it  was  held  to  be  subordinate  to  another 
execution  afterward  issued  to  the  officer  with  instructions  to 
proceed  at  once.  In  Ross  v.  Weber,  26  111.  221,  a  judgment 
creditor  entered  into  an  agreement  with  his  debtor  to  stay 
his  execution,  and  it  was  held  that  the  execution  *®'  thereby 
became  dormant,  and  that  the  creditor  lost  the  lien  acquired 
by  his  levy. 

But  an  execution  does  not  become  dormant  or  fraudulent 
by  the  mere  indulgence  or  negligence  of  the  sheriflF.  "  The 
concurrence  of  the  plaintiff  is  necessary  to  produce  that 
result,  and,  if  the  delay  in  proceeding  under  an  execution 
arises  from  the  orders  of  the  party  by  whom  it  has  been 
issued,  or  from  collusion  with  him,  such  delay  will  render 
the  execution  fraudulent  and  void  as  against  all  other  cred- 
itors of  the  defendant":  Murfree  on  Sheriffs,  sec.  536.  See, 
also,  Eherle  v.  Mayer,  1  Rawle,  366;  Commonwealth  v.  Strem- 
back,  3  Rawle,  341j  24  Am.  Dec.  351;  Hickman  v.  Caldwell,  4 
Rawle,  376;  27  Am.  Dec.  274;  Kellogg  v.  Griffin,  17  Johns. 
274;  Berry  v.  Smith,  3  Wash.  C.  C.  60;  Korem  v.  Roemhold^ 
6  111.  App.  275;  Baldwin  v.  Freydendall,  10  111.  App.  106. 

The  application  of  these  rules  to  the  present  case  must 
resultj  we  think,  in  the  conclusion  that,  at  the  time  the  junior 
execution  was  placed  in  the  hands  of  the  sheriff,  the  senior 
executions  were  dormant,  so  as  to  give  priority  to  the  junior 
writ.  The  postponements  of  the  sale  from  time  to  time 
do  not  seem  to  have  been  made  by  the  sheriff  for  want  of 
bidders,  nor  in  the  exercise  by  him  of  the  discretion  which 
the  law  vested  in  him  in  matters  of  that  character,  but  they 
were  all  made  as  the  result  of  the  interference  by  the  creditors 
in  the  due  execution  of  their  writs,  and  at  their  express  re- 
quest, and  for  objects  inconsistent  with  the  nature  and  pur- 
poses of  the  writs.  On  that  subject,  as  we  have  already  seen, 
the  appellate  court  found  the  fact  to  be  that  all  these  post- 
ponements of  the  sale  were  made  by  the  sheriff  at  the  request 
of  the  plaintiffs  in  the  executions,  and  for  the  benefit  of  the 
execution  debtor,  and  with  the  hope  that  the  debtor  might 
make  some  arrangement  with  his  creditors. 

That  such  use  of  the  writs  constituted  a  perversion  of 
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them  from  their  legitimate  purposes  seems  to  us  too  plain  ta 
admit  of  serious  doubt.  Action  under  them  was  postponed, 
from  time  to  time,  for  the  mere  purpose  of  giving  ***  the 
debtor  an  opportunity  to  negotiate  with  his  other  creditors  io 
such  a  way  as  to  secure  from  them  some  compromise  or  other 
advantage.  This,  manifestly,  was  not  a  purpose  for  which 
the  writs  could  be  legitimately  used. 

It  matters  not  that  the  creditors  were  actuated  by  mo» 
tives  of  kindness  or  leniency  to  their  debtor,  or  that  they  had 
no  actual  intention  to  hinder  or  defraud  other  creditors;  nor 
is  it  a  controlling  circumstance  that  the  various  postpone- 
ments of  the  sale  did  not,  as  a  matter  of  fact,  hinder,  delay, 
or  defraud  other  creditors.  Fraud  arises  from  such  abuse 
of  the  writs  as  a  legal  conclusion,  and  the  consequence  which 
the  law  imposes  is  to  give  to  a  junior  execution  coming  into 
the  hands  of  the  sheriff  during  the  pendency  of  such  post- 
ponements a  preference  over  the  writs  used  for  such  fraudu- 
lent purpose. 

The  senior  creditors  having  thus  lost  their  priority,  the 
sheriff,  in  distributing  the  proceeds  of  the  sale  of  the  goods, 
should  have  satisfied  the  junior  execution  first,  and,  suflBcient 
money  having  been  realized  to  more  than  satisfy  that  execu- 
tion, his  return  that  he  could  find  no  property  of  the  execu- 
tion debtor  with  which  to  satisfy  it  was  a  false  return,  which 
entitled  the  plaintiffs  therein  to  recover  from  him  the  amount 
of  their  judgment  and  costs. 

We  are  of  the  opinion,  therefore,  that  the  judgment  of  the 
superior  court  was  justified  by  the  facts,  and  the  judgment 
of  the  appellate  court  will  accordingly  be  reversed,  and  the 
judgment  of  the  superior  court  will  be  afiirmed. 

Dormant  Executions.  —  An  execution  lien  upon  personalty  i«  lost  a* 
against  a  junior  execution  creditor  by  ordering  the  sherifif  to  postpone  the 
sale  from  time  to  time,  and  allowing  the  property  to  remain  in  the  hands  of 
the  defendant  without  requiring  a  bond  of  him:  Albertson  v.  Ooldaby,  2S 
Ala.  711;  65  Am.  Dec.  380,  and  note.  If  a  judgment  creditor  enters  into 
an  agreement  with  his  debtor  to  permit  the  latter  and  a  sheriff's  keeper  to 
remain  in  possession,  and  sell  the  goods  at  private  sale  while  it  is  being  ad- 
vertised by  the  oflBcer,  his  execution  will  be  postponed,  and  a  junior  writ 
first  satisfied:  Parya'  Appeal,  41  Pa.  St.  273;  80  Am.  Dec.  615,  and  note. 
A  direction  to  the  sherifif  "to  stay  proceedings  until  further  order,  levy  to 
remain,"  under  an  execution  upon  personalty,  being  an  arrangement  for 
the  security  of  the  debt,  renders  the  lien  of  the  execution  of  no  effect  as  to 
third  persons:  Commonwealth  v.  Stremback,  3  Rawle,  341;  24  Am.  Dec.  351, 
and  note.     A  lien  on  land  existing  by  virtue  of  a  levy  under  execution  i* 
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Dot  lost  by  delay  in  proceeding  to  sale  when  no  fraudulent  purpose  is  shown 
«n  the  part  of  the  execution  creditor:  Ludeman  v.  Hirth,  96  Mich.  17;  35 
Am.  St.  Rep.  583.  An  agreement  to  postpone  the  issue  of  an  execution, 
■or  directions  to  a  sheriff  to  hold  an  execution  until  further  orders,  will  not 
|>rejudice  the  rights  of  the  plaintiff  if  he  has  a  judgment  lien,  and  makes  hi« 
«ale  before  such  lien  expires:  Slattery  ▼.  Jonea,  96  Mo.  216;  9  Am.  St.  Rep. 
^44.  See,  further,  on  this  subject,  the  note  to  Hdlister  r.  Yanderlin,  44  Am. 
■St.  Rep.  659. 
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[153  ILLIKOIS,  633.] 

FoREiov  Receivebs  —  Rights  of  Resident  Creditors.  —  As  between  » 
foreign  receiver,  assignee,  or  trustee  and  a  resident  attaching  creditor, 
the  latter  is  protected  by  the  courts  of  his  state. 

Receivers — Right  to  Maintain  Suit.— The  rule  that  a  foreign  receiver 
is  not  allowed  to  maintain  suit  against  assets  of  an  insolvent  debtor,  as 
against  a  resident  creditor,  has  no  application  to  a  receiver  appointed 
by  the  courts  of  one  state,  under  its  laws,  in  a  suit  brought  by  a  non> 
resident  creditor. 

Receivers — Power  to  Appoint. — The  courts  of  one  state  may  appoint  a 
receiver  for  a  foreign  corporation  doing  business  therein  and  having 
property  there,  notwithstanding  the  appointment  of  a  receiver  at  the 
domicile  of  the  corporation. 

Receivers — Power  to  Appoint. — A  receiver  for  a  foreign  corporation  can- 
not be  appointed  if  the  corporation  has  no  property  in  the  state  of  the 
appointing  court,  and  has  nut  appeared  or  been  served  with  process, 
and  none  of  its  officers  or  agents  are  to  be  found  in  that  state. 

<3oRPORATioNs— Domicile — Situs  of  Debts. — A  foreign  corporation  has  its 
domicile  in  the  state  from  which  it  derives  its  existence,  and  the  situs 
of  its  debts  is  in  that  state. 

•Creditor's  Bili.  Filed  against  a  Foreign  Corporation,  without  serv« 
ice  of  process  thereon,  creates  no  lien  upon  debts  due  thereto  by  for- 
eign creditors. 

Receiver  for  Foreign  Corporation  Takes  No  Title  to  Debts  due  it 
from  debtors  in  another  state,  though  in  the  ordinary  course  of  business 
the  debts  would  be  payable  to  the  corporation  in  the  state  of  his  appoint- 
ment. 

Receivers — Waiver  of  Contempt. — If  a  party  has  been  guilty  of  contempt 
of  court  by  bringing  suit  against  a  receiver  without  leave,  the  contempt 
is  waived  by  the  appearance  of  the  receiver  in  the  suit. 

Receivers — ArrACHMENT  against — Civil  Contempt. — Interfering  with 
property  in  the  possession  of  a  receiver  by  attaching  it  is  a  civil  con- 
tempt, and  a  motion  to  commit  for  such  contempt  may  be  answered  by 
showing  that  the  receiver  has  waived  it. 

CoNTEMPr  IN  Civil  Cases — Rights  of  Partie.s. — A  court  of  equity  asked 
to  proceed  as  for  a  contempt  against  a  creditor,  who  seeks  to  reach,  by 
attachment  or  garnishment,  debts  due  to  an  insolvent  debtor  from  per- 
sons residing  out  of  the  state,  may  properly  inquire  which  of  the  parties 
has  a  paramount  right  or  superior  equity  to  such  debts. 
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Palmer,  a  resident  of  New  York,  brought  suit  and  obtained 
judgment  in  Illinois  against  the  Powerville  Felt  Roofing  Com- 
pany, and  then  filed  a  creditor's  bill  in  the  superior  court  of 
said  state,  and  procured  the  appointment  of  Holbrook  as 
receiver.  He  filed  a  petition  in  the  action  setting  up  his 
appointment  as  receiver;  that  debts  were  due  the  corpora- 
tion in  Nebraska  and  Minnesota;  that  attachment  and  gar- 
nishment proceedings  had  been  instituted  by  Ford  in  the 
courts  of  those  states  against  the  debtors  of  the  corporation; 
that  Holbrook,  as  receiver,  had  notified  said  debtors  of  his 
right  to  collect  the  amounts  due  from  them;  that  he  had 
notified  Ford  of  his  claim,  and  requested  him  to  withdraw 
his  suits;  and  that  Ford,  by  instituting  such  proceedings 
against  such  claims,  was  interfering  with  property  belonging 
to  the  receiver.  The  petition  then  prayed  that  Ford  be  re- 
quired to  show  cause  why  he  should  not  be  punished  for  con- 
tempt of  court.  Ford  answered,  and,  on  the  hearing,  it  was 
shown  that  on  the  application  and  motion  of  Holbrook  he 
was  made  a  party  in  tlie  Nebraska  court  to  the  proceedings 
instituted  by  Ford.  Judgment  committing  Ford  for  con- 
tempt, and  he  appealed. 

Flower,  Smith  &  Musgrave,  for  the  appellant. 
C.  B.  Samson,  for  the  appellee. 

*'*  Magruder,  J.     It  is  claimed  that  the  decree  of  the 

superior  court  is  erroneous,  because  it  inures  to  the  benefit  of 
Palmer,  the  nonresident  complainant  in  the  creditor's  bill, 
rather  than  to  the  benefit  of  Ford,  the  attaching  creditor  in 
the  foreign  states,  who  is  a  resident  of  the  state  of  Illinois. 
Where  the  controversy  is  between  a  foreign  receiver,  assignee, 
or  trustee,  and  an  attaching  creditor  who  resides  in  the  state 
where  the  attachment  proceeding  is  instituted,  the  courts  of 
the  latter  state  will  protect  its  own  citizen.  This  doctrine 
proceeds  upon  the  ground  that  such  an  oflUcial,  appointed 
under  the  laws  of  one  state,  has  no  extraterritorial  right  of 
action  except  as  a  matter  of  comity,  and  that,  as  against  its 
own  citizens,  no  state  will  extend  its  comity  to  a  receiver^ 
assignee,  or  trustee  appointed  under  the  laws  of  another  state* 
In  Heyer  v.  Alexander,  108  111.  385,  a  voluntary  assignment 
for  the  benefit  of  creditors,  executed  by  a  resident  of  Missouri 
in  that  state,  and  under  its  laws,  and  conveying  property  in 
Illinois,  was  held  not  to  be  operative  to  convey  the  title,  as 
against  creditors  resident  in  Illinois  suing  by  attachment. 
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The  contest  there  was  between  an  attaching  creditor  resident 
here  and  an  assignee  under  a  foreign  assignment. 

In  Rhawn  v.  Pearce,  110  111.  350,  51  Am.  Rep.  691,  where 
creditors  residing  in  Pennsylvania  brought  an  attachment 
suit  in  Illinois  against  their  debtor,  also  residing  in  Pennsyl- 
vania, and  garnisheed  a  debt  due  to  said  debtor  from  a  firm 
in  Illinois,  and  trustees,  residing  in  Pennsylvania,  and  ap- 
pointed by  a  court  in  that  state,  and  vested  by  a  statute  **• 
in  that  state  with  the  title  to  said  debtor's  estate,  interpleaded 
in  the  garnishment  proceeding  and  claimed  the  property,  it 
was  held  that  the  statutory  title  of  the  trustees  was  inopera- 
tive as  against  the  attacliing  creditors,  and  that  the  transfer 
to  the  trustees,  being  by  mere  operation  of  the  Pennsylvania 
statute,  could  not  have  any  extraterritorial  effect,  so  as  to  be 
operative  in  this  state,  either  against  our  own  citizens  or  the 
citizens  of  other  states.  There  the  contest  was  between  a 
foreign  statutory  trustee,  without  any  conveyance  by  the 
owner  of  the  property,  and  a  foreign  attaching  creditor. 

In  May  v.  First  Nat.  Bank,  122  111.  551,  a  New  York  firm 
made  an  assignment  for  the  benefit  of  creditors,  executed  in 
conformity  with  our  statute  for  the  conveyance  of  real  estate, 
and  conveying  land  in  Cook  county,  Illinois,  and  recorded 
in  the  recorder's  office  of  that  county  on  July  28,  1884;  on 
August  22,  1884,  a  bank  in  Massachusetts  commenced  an 
attachment  suit  against  said  firm  in  Cook  county,  and  levied 
the  writ  xipon  said  land;  the  assignee  interpleaded  and  set 
up  the  deed  of  assignment;  and  it  was  held  that  the  deed  of 
assignment  was  valid  as  against  the  Massachusetts  creditor, 
it  not  being  in  contravention  of  our  laws  or  public  policy. 
Tiiere  the  contest  was  between  an  assignee  in  a  voluntary 
assignment  executed  by  a  nonresident  debtor  and  a  foreign 
attaching  creditor.  To  the  same  effect  is  Juilliard  v.  May^ 
130  111.  87. 

In  Woodivard  v.  Brooks,  128  111.  222,  15  Am.  St.  Rep.  104, 
creditors  living  in  Pennsylvania  brought  attachment  in  Illi- 
nois against  their  debtor,  who  also  lived  in  Pennsylvania, 
and  garnisheed  money  in  Illinois  due  to  said  debtor;  before 
the  attachment  the  debtor  had  made  a  voluntary  assignment 
for  the  benefit  of  creditors  valid  under  the  laws  of  Pennsyl- 
vania, and  had  recorded  it  in  that  state;  the  assignee  inter- 
pleaded, claiming  the  money  in  the  garnishee's  hands;  and 
it  was  held  that  "as  a  voluntary  foreign  assignment,  valid  in 
the  state  where  made,  is  enforced  in  the  state  ***  as  a  matter 


920  HoLBRooK  V.  Ford.  [Illinois, 

of  comity,  our  courts  will  not  enforce  it  to  the  prejudice  of 
our  citizens  who  may  have  demands  against  the  assignor; 
,  .  .  ,  but  for  all  other  purposes,  and  between  citizens  of  the 
state  where  the  assignment  was  made,  if  valid  by  the  lex 
loci,  it  will  be  carried  into  effect  by  the  courts  of  this  state." 
There  the  contest  was  between  a  foreign  assignee  and  attach- 
ing creditors  resident  in  the  same  state  with  the  assignor  and 
where  the  assignment  was  made. 

In  the  recent  case  of  Townsend  v.  Coxe,  151  111.  62,  the  con- 
troversy was  between  foreign  creditors  attacliing  in  this  state 
the  property  of  a  foreign  corporation,  and  the  assignee  in  a 
foreign  assignment  which  was  not  voluntary,  but  statutory; 
and  it  was  held  that  such  an  assignment  was  not  operative 
in  this  state  as  against  the  attaching  creditors. 

In  the  case  at  bar  there  is  no  controversy  between  any 
foreign  receiver  or  assignee  on  the  one  side,  and  a  domestic 
creditor  on  the  other.  The  receiver,  here  seeking  to  stop  the 
prosecution  of  the  suits  in  Nebraska  and  ISiissouri  by  a  cred- 
itor living  in  Illinois,  is  an  Illinois  receiver,  appointed  by  an 
Illinois  court  in  a  proceeding  pending  in  Illinois.  It  is  true 
that  Palmer  is  a  resident  of  New  York,  but  he  brought  suit 
and  obtained  judgment  in  Illinois,  and  filed  his  bill  and  pro- 
cured the  appointment  of  a  receiver  here.  But  nonresident 
creditors  have  the  same  right  to  pursue  the  remedies  pre- 
scribed by  our  laws  for  the  collection  of  debts  as  resident 
creditors  have.  "  Once  properly  in  court  and  accepted  as 
a  suitor,  neither  the  law,  nor  court  administering  the  law, 
will  admit  any  distinction  between  the  citizen  of  its  own 
state  and  that  of  another":  Hibernia  Nat.  Bank  v.  Lacombe, 
84  N.  Y.  367;  38  Am.  Rep.  518.  A  foreign  receiver,  holding 
his  office  by  operation  of  a  foreign  law.  will  not  be  allowed  to 
maintain  a  right  of  action  against  the  assets  of  an  insolvent 
debtor  in  this  state  as  against  a  creditor  resident  in  this  state; 
but  no  such  restriction  applies  to  a  receiver  appointed  by  the 
*"**  courts  of  this  state  and  under  its  laws,  even  though  such 
receiver  is  appointed  in  a  suit  instituted  by  a  nonresident 
creditor. 

It  is  sought  to  distinguish  the  present  case  from  Sercomb  v. 
Catlin,  128  111.  556,  15  Am.  St.  Rep.  147,  upon  the  alleged 
ground  that  there  the  complainants  in  the  creditor's  bill  in 
which  the  receiver  was  appointed  were  either  residents  of 
Illinois,  or  are  not  shown  to  have  been  nonresidents  of  this 
State,  while  here  the  complainant  is  a  nonresident.     We  do 
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not  think  that  any  such  distinction  can  he  drawn,  hecause 
the  residence  of  the  complainant  is  immaterial  where  the 
receiver  is  the  officer  of  a  court  in  this  state. 

Nor  can  any  distinction  he  fairly  drawn  between  this  case 
and  the  Sercomb  case,  on  the  ground  that  Sercomb,  the  party 
enjoined  from  prosecuting  the  attachment  suit  in  the  District 
of  Columbia,  was  the  representative  of  a  foreign  corporation, 
while  here  Ford,  the  creditor  enjoined  from  prosecuting  the 
foreign  attachments,  is  a  resident  of  Illinois.  The  right  of  a 
court  of  equity  to  restrain  the  prosecution  of  a  suit  in  another 
state  is  founded  upon  the  fact  that  the  court  is  vested  with 
authority  over  persons  within  the  limits  of  its  jurisdiction 
and  amenable  to  its  process.  Here,  Ford  is  a  resident  of 
Illinois,  doing  business  in  Chicago.  In  the  Sercomb  case, 
Sercomb,  though  the  agent  of  a  Connecticut  corporation,  lived 
in  Illinois,  was  the  business  manager  of  the  corporation  here, 
began  and  controlled  the  attachment  suit  in  Washington, 
and  was  amenable  to  process  in  this  state:  Dehon  v.  Foster^ 
4  Allen,  545;  Cole  v.  Cunningham,  133  U.  S.  107. 

But  there  are  several  respects  in  which  the  facts  here  diflfer 
from  those  in  the  Sercomb  case.  In  the  first  place,  the  cred- 
itor in  that  case,  who  instituted  the  attachment  proceeding 
in  tlie  foreign  jurisdiction,  had  full  knowledge,  before  he  did 
so,  of  the  appointment  of  the  receiver  in  the  creditor's  suit  in 
Illinois.  Here,  although  the  receiver  was  appointed  ten  days 
before  Ford  began  his  attachment  proceedings  in  the  foreign 
jurisdictions,  yet  **'  Ford  had  no  notice  or  knowledge  of 
such  appointment  when  he  garnisheed  the  debts  due  the 
judgment  debtor  in  Nebraska  and  Missouri.  Such  previous 
knowledge  of  the  appointment  of  the  receiver,  or  of  the  insol- 
vency of  the  principal  debtor,  has  been  deemed  material  in 
those  cases  where  courts  have  enjoined  the  prosecution  of 
foreign  suits,  or  have  committed  the  creditors  so  prosecuting 
them  for  contempt:  Dehon  v.  Foster,  4  Allen,  545;  Chafee  v. 
Quidnick  Co.,  13  R.  I.  442;  Vermont  etc.  B.  R.  Co.  y.  Vermont 
Cent.  R.  R.  Co.,  46  Vt.  792. 

In  the  second  place,  the  principal  debtor  in  the  present 
case  is  a  foreign  corporation.  A  court  in  one  state  may  ap- 
point a  receiver  for  a  corporation  organized  in  another  statci 
and  doing  business  within  its  own  territory  and  having  prop- 
erty there.  This  may  be  done,  although  the  courts  in  the 
home  state  of  the  corporation  may  have  already  placed  its 
afifairs  in  the  hands  of  a  receiver:  De  Berner  v.  Drew,  57  Barb. 
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438;  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155;  Hunt  v. 
Columbian  Ins.  Co.,  55  Me.  290;  92  Am.  Dec.  592;  Life  Assn. 
of  America  v.  Fassett,  102  111.  315.  The  receiver  appointed 
in  the  foreign  state  will  be  regarded  as  ancillary  or  auxiliary 
to  the  receiver  appointed  in  the  state  to  which  the  corporation 
owes  its  creation:  8  Am.  &  Eng.  Ency.  of  Law,  408.  Hence 
we  do  not  consider  the  fact  that  receivers  were  appointed  in 
New  York  and  New  Jersey  for  the  Powerville  Felt  Roofing 
Company,  Limited,  the  corporation  defendant  in  the  present 
case,  as  in  any  way  restricting  the  right  of  the  courts  in  this 
state  to  appoint  a  receiver  for  such  defendant,  if  the  other 
necessary  conditions  to  the  appointment  of  such  receiver  ex- 
isted here. 

The  general  rule  is,  that  a  court  of  equity  will  not  appoint 
a  receiver  for  a  foreign  corporation  where  such  corporation 
has  no  property  in  the  state  of  the  appointing  court,  and  has 
not  appeared  or  been  served  with  process  in  the  proceeding 
in  which  the  appointment  of  the  receiver  is  applied  for,  and 
where  none  of  the  officers  ***  or  agents  controlling  or  repre- 
senting the  corporation  reside  or  are  to  be  found  in  the  state 
of  the  appointing  court.  The  object  of  appointing  a  receiver 
for  a  foreign  corporation  is  to  preserve  its  property  and  effects 
for  the  benefit  of  creditors  and  shareholders:  Wait  on  Insol- 
vent Corporations,  sec.  188;  8  Am.  &  Eng.  Ency.  of  Law,  408; 
Life  Assn.  of  America  v.  Fassett,  102  111.  315;  Redmond  v.  Hoge, 
3  Hun,  171;  National  Trust  Co.  v.  Miller,  33  N.  J.  Eq.  155; 
Shaw  V,  Shore,  5  L.  J.,  N.  S.  79;  Stafford  v.  American  Mills 
Co.,  13  R.  I.  310;  Hannibal  etc.  R.  R.  Co.  v.  Crane,  102  111. 
249;  40  Am.  Rep.  581. 

In  the  case  at  bar  it  appears  that  all  the  tangible  property 
of  the  Powerville  Felt  Roofing  Company,  Limited,  in  Cook 
county,  Illinois,  was  taken  by  the  sheriff  under  the  Eberts 
judgment,  and  is  now  in  the  hands  of  the  Chicago  Title  and 
Trust  Company,  a  receiver  appointed  in  another  proceeding; 
and  that  the  company  ceased  doing  business  in  this  state  on 
November  25,  1892,  and  that,  at  the  time  this  creditor's  bill 
was  filed,  no  officer,  agent,  or  employee  of  said  company  resided 
or  had  any  place  of  business  in  this  state.  It  furthermore 
appears  from  an  examination  of  the  record  that  the  receiver 
was  appointed  upon  the  same  day  on  which  the  creditor's 
bill  was  filed;  and  that  the  roofing  company,  the  judgment 
debtor,  was  not  served  with  process,  nor  did  it  enter  its  ap- 
pearance in  the  cause,  either  before  such  appointment  or  at 
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any  time  thereafter.  We  do  not  deem  it  necessary,  however, 
to  hold  that  there  were  no  assets  of  the  roofing  company  ir> 
this  state  which  would  justify  the  appointment  of  a  receiver. 
As  the  receiver  appointed  for  a  foreign  corporation  must  be 
appointed  to  take  possession  of  the  assets  in  the  state  where 
he  is  appointed,  and  acquires  title  to  such  assets  only,  the 
question  arises  whether  the  debts  owing  to  the  roofing  com- 
pany from  the  parties  in  Nebraska  and  Missouri  can  be  re- 
garded as  property  or  assets  in  Illinois. 

***  In  construing  the  meaning  of  the  words  "property  irv 
this  state,"  we  have  held  that,  "  since  the  only  property  right 
which  there  can  be  in  a  debt  is  the  mere  right  to  receive  pay- 
ment of  it,  it  is  impossible  that  there  can  be  any  thing  of  a 
tangible  nature  connected  with  such  right  which  can  occupy 
locality,  and  so  the  property  right  must  accompany  and 
remain  with  the  person  of  the  owner  of  the  debt,  and,  there- 
fore, it  cannot  be  in  this  state  when  the  domicile  of  the  owner 
is  in  another  statef":  Cooper  v.  Beers,  143  111.  25.  "  Contracts- 
respecting  personal  property  and  debts  are  now  universally 
treated  as  having  no  situs  or  locality,  and  they  follow  the  per- 
son of  the  owner  in  point  of  right":  Story's  Conflict  of  Laws, 
sec.  362,  Mobilia  inherent  ossibus  doviini.  Wharton  on  Con- 
flict of  Laws,  section  363,  says:  "The  remaining  theory  .  .  .  , 
is  that  of  the  lex  domicilii  of  the  creditor.    This  theory  is  now 

generally  accepted  in  England  and  the  United  States 

Mobilia  sequunter  personam  is  a  maxim,  ....  peculiarly 
applicable  to  debts  which  have  no  local  site,  and  which 
therefore  follow  the  owner." 

Here,  the  debts  garnisheed  belong  to  the  Powerville  Felt 
Roofing  Company,  Limited,  which  is  a  corporation  organized 
under  the  laws  of  New  York.  A  foreign  corporation  has  its 
domicile  in  the  state  from  which  it  derives  its  existence:  S 
Am.  &  Eng.  Ency.  of  Law,  330,  and  cases  cited.  *'A  cor- 
poration is  an  artificial  being,  and  has  no  dwelling  either  in 
its  office,  its  warehouses,  its  depots,  or  its  ships.  Its  domicile 
is  the  legal  jurisdiction  of  its  origin,  irrespective  of  the  resi- 
dence of  its  officers  or  the  place  where  its  business  is  trans- 
acted ":  Merrick  v.  Van  Santvoord,  34  N.  Y.  208;  Baltimore 
etc.  R.  R.  Co  v.  Glenn,  28  Md.  287;  92  Am.  Dec.  688;  Insur- 
ance  Co.  v.  Francis^  11  Wall.  210;  State  Treasurer  v.  Auditor 
General,  46  Mich.  224.  The  residence  of  a  corporation  is  the 
state  which  creates  it.  It  cannot  change  its  domicile  at  will, 
and,  although  it  may  be  permitted  to  transact  business  ia 
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another  state,  it  cannot  on  that  account  acquire  a  residence 
there:  Insurance  •**  Co.  v.  Francis,  11  Wall.  210;  Dicey  on 
Domicile,  112;  Kirtland  v.  Hotchkiss,  100  U.  S.  491. 

Inasmuch,  therefore,  as  the  debts  due  to  the  roofing  com- 
pany must  be  regarded  as  situated  at  its  domicile,  they  are 
located  in  New  York  and  not  in  Illinois,  and  cannot  there- 
fore be  regarded  as  passing  to  appellant  as  receiver.  Even 
if  the  residence  of  the  debtors  should  be  regarded  as  the 
location  of  these  debts,  they  would  not  be  property  or  effects 
in  Illinois,  but  would  be  located  in  Nebraska  and  Missouri. 

The  commencement  of  a  suit  by  filing  a  bill  does  not  con- 
stitute lis  pendens  until  summons  or  subpoena  has  been  served: 
Grant  v.  Bennett^  96  111.  513.  Accordingly,  it  has  been  held 
that  the  lien  created  by  a  creditor's  bill  only  comes  into  exist- 
ence by  the  filing  of  the  bill  and  service  of  process:  Hallom 
V.  Trum,  125  111.  247;  King  v.  Goodwin,  130  111.  102;  17  Am. 
St.  Rep.  277;  First  Nat.  Bank  v.  Gage,  93  111.  172.  Here,  as 
there  was  no  service  of  process  upon  the  roofing  company, 
no  lien,  equitable  or  otherwise,  could  have  been  acquired 
upon  the  debts  garnisheed  by  appellee. 

It  is  claimed  that,  in  the  ordinary  course  of  the  business 
of  the  roofing  company  as  conducted  at  its  Chicago  branch, 
these  debts  w^ould  have  been  payable  at  the  Chicago  office, 
and  that  their  situs  must  be  regarded  as  being  in  Illinois, 
because  they  are  thus  alleged  to  have  been  payable  in  Illi- 
nois. There  would  be  much  force  in  this  position  if  the  debts 
were  payable  to  a  domestic  corporation,  but  it  cannot  be  con- 
sidered as  entitled  to  much  weight  here,  where  the  debts  are 
payable  to  a  foreign  corporation:  Osgood  v.  Maguire,  61  N.  Y. 
524. 

In  the  third  place,  it  appears  here  that,  before  a  rule  was 
entered  upon  appellee  requiring  him  to  show  cause  why  he 
should  not  be  committed  for  contempt,  the  appellant,  as  re- 
ceiver, had  intervened  in  the  garnishment  proceedings  in 
Nebraska,  and,  upon  his  own  application,  had  been  made  a 
defendant  in  those  proceedings,  and  had  been  granted  the 
power  to  appear  ana  assert  his  rights  **'  therein.  The  suits 
which  appellee  was  required  to  dismiss  were  suits  in  which 
the  receiver  had  voluntarily  made  himself  a  defendant.  He 
had,  of  his  own  accord,  submitted  to  the  jurisdiction  of  the 
foreign  court  with  a  view  of  there  contesting  his  rights.  It 
has  been  held  that,  where  a  party  has  been  guilty  of  a  con- 
tempt of  court  by  bringing  suit  against  a  receiver  without 
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leave,  the  contempt  is  waived  by  the  appearance  of  the  re- 
ceiver in  the  suit:  Mulcahey  v.  Strauss,  151  111.  70. 

Contempts  have  been  classified  into  direct  and  constructive, 
the  former  being  those  committed  in  the  presence  of  the  court, 
or  so  near  as  to  interrupt  its  proceedings,  the  latter  being 
those  which  arise  from  matters  not  transpiring  in  court,  but 
from  refusal  to  obey  its  orders  and  decrees  that  are  to  be  per- 
formed elsewhere.  Interfering  with  property  in  the  posses- 
sion of  a  receiver  is  a  constructive  contempt:  Rapalje  on 
Contempt,  sees.  22,  24.  Contempts  have  been  still  further 
classified  into  criminal  and  civil,  the  former  being  acts  in  dis- 
respect of  the  court  or  its  process,  or  tending  to  bring  it  into 
disrepute,  or  obstruct  the  administration  of  justice;  the  latter 
being  "those  quasi  contempts  which  consist  in  failing  to  do 
some  thing  which  the  contemner  is  ordered  by  the  court  to 
do  for  the  benefit  or  advantage  of  another  party  to  the  pro- 
ceeding before  the  court":  Rapalje  on  Contempt,  sec.  21. 
"  If  the  contempt  consist  in  the  refusal  of  a  party  to  do  some 
thing  which  he  is  ordered  to  do  for  the  benefit  or  advantage 
of  the  opposite  party,  the  process  is  civil":  Phillips  v.  Welchf 
11  Nev.  187.  In  such  case  "the  private  party  alone  is  inter- 
ested in  the  enforcement  of  the  order,  and  the  moment  he  is 
satisfied  the  imprisonment  terminates."  A  motion  to  com- 
mit for  such  a  contempt  may  be  answered  by  showing  that 
the  party  complaining  of  it  has  waived  it.  "  Waiver  only 
applies  where  the  contempt  has  arisen  from  breach  of  an 
order  made  in  favor  of  any  party — not,  of  course,  to  con- 
tempts of  the  court  itself":  Oswald's  Contempt  of  Court,  113, 
114. 

***  In  the  case  at  bar  the  order  of  committal,  because  of 
refusal  to  dismiss  the  foreign  suits,  was  made  for  the  benefit 
and  advantage  of  Palmer,  the  complainant  in  the  creditor's 
bill.  A  receiver  under  a  creditor's  bill  is  not  necessarily  a 
trustee  for  the  benefit  of  all  the  creditors,  but  for  the  benefit 
of  the  creditors  in  whose  behalf  he  is  appointed:  Young  v. 
Clappf  147  111.  176.  In  his  answer  to  the  petition  of  the  re- 
ceiver, the  appellee  set  up  the  order  of  the  foreign  court  mak- 
ing the  receiver  a  party  to  the  foreign  suits  at  his  own  request. 
We  are  inclined  to  think  that  the  answer  thereby  showed,  in 
connection  with  the  other  circumstances  heretofore  mentioned, 
a  good  defense  to  the  motion  or  petition  for  an  attachment, 
on  the  ground  that  the  action  of  the  receiver  in  submitting 
to  the  jurisdiction  of  the  foreign  court  with  a  view  of  having 


^26  HoLBROoK  V.  Ford.  [Illinois, 

his  rights  determined  there,  amounted  to  a  waiver  of  the  con- 
tempt. It  is  true  that  the  mere  pendency  of  a  suit  in  one 
state  cannot  be  pleaded  in  bar  or  abatement  of  a  second  action 
in  another  state,  even  between  the  same  parties,  and  for  the 
same  cause  of  action:  Allen  v.  Watt,  69  111.  655.  The  reason 
for  this  rule  is  that  the  defendant  would  not  be  obliged  to 
pay  the  money  twice,  since  payment,  at  least,  if  not  a  recov- 
ery ill  the  one  suit,  might  be  pleaded  puis  darrein  continuance 
to  the  other  suit;  and  if  the  two  suits  should  ever  proceed 
pari  passu  to  judgment  and  execution,  a  satisfaction  of  either 
judgment  might  be  shown  in  discharge  of  the  other:  Bowne 
V.  Jay,  9  Johns.  221;  Walsh  v.  Durkin,  12  Johns.  99;  Emhree 
v.  Hanna,  5  Johns.  101.  But  it  is  manifest  that  neither  the 
rule,  nor  the  reason  for  it,  has  any  application  here.  That 
may  be  a  good  answer  to  a  motion  to  commit  for  contempt 
which  may  not  be  a  good  defense  upon  the  merits.  In 
the  Sercomb  case  the  receiver  had  not  intervened  in  the 
foreign  suit  when  the  application  to  commit  for  contempt 
was  made;  and  therefore  whatever  was  there  said,  incon- 
fiistent  with  the  proposition  that  such  an  intervention  as 
is  shown  under  the  circumstances  of  the  present  case  can 
**•  be  regarded  as  a  waiver,  must  be  modified  to  accord  with 
the  views  here  expressed.  Where  a  court  of  equity  is  asked 
to  proceed  as  for  a  contempt  against  a  creditor,  who  seeks  to 
reach  by  attachment  or  garnishment  debts  due  to  an  insol- 
vent debtor  from  persons  residing  out  of  the  state,  it  is  proper 
to  inquire  which  of  the  parties  has  a  paramount  right  or 
euperior  equity  to  those  debts:  Dehon  v.  Foster,  4  Allen,  545. 
For  the  reasons  here  stated  the  judgment  of  the  appellate 
court  is  affirmed,  and  the  decree  or  order  of  the  superior 
court  of  Cook  county  is  reversed,  and  the  cause  is  remanded 
to  the  latter  court  for  further  proceedings  in  accordance  with 
the  views  here  expressed.      

FoRBiGN  Rbcbivers — RiaHTS  OF  Rbsidsnt  Creditors. — A  receiver 
appointed  ia  a  foreign  jurisdiction  to  take  possession  of  the  property  of  a 
corporation  and  manage  its  business,  and  who,  in  pursuance  of  his  authority, 
has  taken  possession,  within  the  jurisdiction  of  the  court  by  which  he  waa 
appointed,  cannot  hold  such  property  against  the  claim  of  a  citizen  of 
California,  who,  upon  finding  the  property  in  that  state,  in  accordance 
with  its  laws  has  attached  it:  Humphreys  v.  Hopkins,  81  Cal.  551;  15  Am. 
St  Rep.  76,  and  extended  note.  The  rights  of  nonresident  attaching  credi- 
tors are  paramount  in  the  courts  of  the  state  where  the  attachment  is  sued  out 
to  those  of  a  receiver  who  was  appointed  by  the  court  of  another  state. 
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and  whose  appointment  antedates  the  writ:  Catlin  v.  Wilcox  etc  Plate  Co.t 
123  Ind.  477;  18  Am,  St.  Rep.  338,  and  note. 

FoRKiQN  Receivers. — Right  to  Maintain  Suit  in  Another  Statbi 
Extended  notes  to  Straughan  v.  Hallwood,  8  Am.  St.  Rep.  49.  and  Alley  V* 
Caapari,  6  Am.  St.  Rep.  185. 

Foreign  Receivers — Jprisdiotios  to  Appoint. — Where  the  parties  to 
an  action  reside  in  one  state  the  court  of  that  state  has  power  to  appoint  a 
receiver  to  take  possession  of  the  property  of  the  defendant  in  another 
state,  but  it  cannot  cause  such  property  to  be  removed  so  as  to  bring  it 
within  the  jarisdiction  of  the  state  in  which  the  court  sits  which  has  ap- 
pointed the  receiver:  Straughan  v.  Hallwood,  30  W.  Va.  274;  8  Am.  St.  Rep. 
29,  and  note.  A  foreign  receiver's  power  is  only  coextensive  with  that  of 
the  court  appointing  him,  and  while  that  court  may  authorize  him  to  take 
possession  of  property  in  a  foreign  jurisdiction,  the  appointment  can  confer 
,  no  legal  power  which  he  can  exert  over  such  property  without  the  aid  of  the 
court  in  whose  jurisdiction  it  is  found:  Catlin  v.  Wilcox  etc  Plate  Co.,  123 
Ind.  477;  18  Am.  St.  Rep.  338,  and  note. 

Recbivkrs — Contempt. — A  citizen  within  the  jurisdiction  of  the  court 
appointing  a  receiver  cannot  attach  funds  in  his  possession  in  another  state 
witliout  its  sanction,  and  by  so  doing,  and  refusing  to  dismiss  his  suit,  he  is 
guilty  of,  and  may  be  punished  for,  contempt:  Sercomb  v.  Catlin,  128  111. 
556;  15  Am.  St.  Rep.  147.  It  is  contempt  of  court  for  a  third  person  to 
attempt  to  deprive  a  receiver  of  possession,  whether  by  suit  or  by  force: 
Walling  v.  Meller,  108  N.  Y.  173;  2  Am.  St.  Rep.  400,  and  extended  note. 

Corporations— Domicile — Situs  of  Debts. — A  domestic  corporation, 
at  all  times,  has  its  exclusive  residence  and  domicile  in  the  jurisdiction  of 
its  origin,  and  it  cannot  be  garnished  in  another  jurisdiction  for  debts 
owing  to  it  by  home  creditors  so  as  to  make  the  attachment  effectual 
against  its  creditor  in  the  absence  of  jurisdiction  acquired  over  his  person: 
Dcmgkm  v.  Plienix  Ins.  Co.,  138  N.  Y.  209;  34  Am.  St.  Rep.  448,  and  note. 
The  courts  of  one  state  have  jurisdiction  to  garnish  a  debt  due  to  a  non- 
resident of  that  state  from  a  foreign  corporation  having  an  agent  in  the 
state  where  the  suit  is  brought,  and  upon  whom  process  may  be  served 
at  the  suit  of  one  of  its  residents:  Oerman  Bank  v.  American  etc  Ins.  Co.,  83 
Iowa,  491;  32  Am.  St.  Rep.  316,  and  note.  See,  also,  Railroad  r,  BamhiUf 
91  Tenn.  395;  30  Am.  St.  Rep.  889,  and  note. 
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AliiHUNT,  granting  of  where  the  marriage  is  denied,  796. 
Argument  of  counsel  in  jury  trial,  power  of  court  to  limit,  23-28 
Assignment  of  mechanic's  and  other  statutory  hens,  619. 

Banking,  checks,  negotiability  of,  429. 

checks,  presentment  for  payment  for  purpose  of  charging  tho  drawMT, 
429. 
Banks,  cashiers,  declarations  and  admissions  of,  791. 
depositors,  duty  of  to  examine  pass  books,  92. 
forged  checks,  liability  of  for  paying,  92. 
Building  and  Loan  Associations,  premiams  paid  to,  whether  render  con* 
tract  asarious,  200,  201. 

Oabrikrs,  bags^age,  money  as,  215. 

compensation  of  mast  be  reasonable,  777* 

eon  tract  limiting  liability  of,  assent  of  siiipper  to,  from  what  inferable, 

778. 
contract  limiting  liability  of,  burden  of  proving  assent  to  mast  b« 

assumed  by  the  carrier,  777. 
eontract  limiting  liability  of  must  be  reasonable,  778. 
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777. 
eontract  limiting  liability  of,  shipper  must  be  given  choice  between 

assenting  to  or  not,  779. 
contract  limiting  liability  of,  whether  arises  from  a  general  notice,  778. 
duty  of  to  receive  goods  tendered  for  shipment,  776,  777. 
exacting  contracts  limiting  their  liability,  777,  779. 
liability,  have  no  power  to  limit  without  the  assent  of  the  shipper,  779. 
liability  of  for  delays  or  loss  of  goods  by  acts  of  strikers,  212. 
liability  of  for  negligence  when  goods  are  ready  for  transportation,  208. 
liability  of,  when  terminates,  212. 
limiting  liability  of  by  contract,  776. 
shipper  may  refuse  to  limit  common-law  liability  of,  777. 
telegraph  corporations,  power  of  to  make  rules  and  regulations,  778. 
telegraph  corporations,  whether  are  common  carriers,  776. 
Collateral  SEOUBrriES,  rights  of  bona  fide  holders  of,  79. 
CSoMMON  Source  or  Title,  evidence  need  not  go  back  of,  367. 
COMPOUND  Interest,  agreements  to  pay,  whether  against  public  policy, 
191. 
agreements  to  pay,  whether  usurious,  191. 
Compromise,  of  doubtful  claims,  conclusiveness  of,  69S> 
AM.  St.  Kep.,  Vou  XL VI.  — 59     (»29) 
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OouDiTiowrAt.  Sales,  of  personal  property,  295-298. 
OoNFLior  OF  Laws,  comity  of  nations,  on  what  depends,  448. 
contract  made  in  one  state  to  be  performed  in  another,  450. 
•outraot  made  in  one  state  to  be  performed  io  aootber,  general  ruUa 

governing,  202. 
eontract,  usurious  where  made  is  usurioas  everywhere,  201. 
corporations  formed  in  one  state  and  doing  business  in  another,  1M> 
foreign  law,  extent  to  which  will  be  enforced,  448,  454. 
lez/ori,  when  controls,  452. 
kx  rei  sitae,  when  controls,  450. 

obligation  valid  where  made  is  valid  everywhere,  201. 
performance,  place  of,  validity  of  contract  when  to  be  judged  by,  450. 
place  of  contract,  law  of,  when  applicable,  448. 
procedure,  modes  of  are  subject  to  the  law  of  the  forum,  463. 
statute  of  limitations  iu  force  when  an  action  is  commenced  controls* 
719. 
OOHSPIRACT,  definition  of,  657. 

to  control  wages  or  workmen,  657. 
Ck>ii8TiTUTioNAL  Law,  argument  of  counsel,  power  of  courts  to  limit  in  crim" 
iual  and  civil  trials,  23-28. 
class  legislation  is  forbidden  by  law,  333. 
contract,  statutes  limiting  right  to,  334. 
liberty  which  the  legislature  may  not  impair,  335. 
presumption  in  favor  of  constitutionality  of  statute,  734. 
special  laws  applicable  to  some  persons  or  corporations  only,  334,  33fiw 
Contract,  matle  iu  one  state  to  be  performed  in  another,  202,  450. 
partly  written  and  partly  printed,  construction  of,  877. 
procured  from  intoxicated  person  by  taking  advantage  of  his  condi- 
tion, 556. 
nsnrious  where  made  are  usurious  everywhere,  201. 
OoNVBYANCES,  delivery,  presumption  as  to  time  of,  367. 

description  by  name  of  tract  and  by  metes  and  bounds,  conflict  be. 

tween,  367. 
form  of,  what  sufficient,  901. 

surrender  or  destruction  of,  estoppel  arising  from,  482. 
CoBPORATiONS,  by-law8,  limitations  upon  power  to  enact,  348. 
complaint  against  must  aver  corporate  existence,  786. 
doing  business  in  a  foreign  state,  164. 
domicile  of,  927. 
foreign,  powers  of,  288. 

notice  must  be  taken  of  limitations  upon  powers  of,  348. 
Covenants  running  with  the  land,  550. 
Cbiminal  Law,  alibi,  proof  of  what  sufficient,  32. 
alibi,  reasonable  doubt  created  by  evidence  of,  32. 
argument  of  counsel,  right  of  court  to  limit,  23-28. 
right  of  accused  to  be  heard  by  counsel,  23. 

Damages,  measure  of,  in  actions  by  wife  for  alienating  her  husband's  affso* 

tions,  477. 
DuiNiTiON  of  color  of  title,  719. 

of  conditional  sales,  293. 

of  conspiracy,  657. 

of  original  package,  461. 
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DxriMiTiON  of  peddler,  461,  723. 
of  proximate  cause,  438,  855. 
of  undue  influence,  44. 
of  usury,  719. 

Estoppel  arising  from  surrender  or  destruction  of  conveyance  by  •  granta*^ 

482. 
Evidence,  declarations  of  husband,  when  admissible  in  actions  by  wife  for 

alienating  his  affections,  476. 
in  actions  by  wife  for  alienating  her  husband's  affections,  476. 
Exchange,  agreement  to  pay  does  not  render  a  loan  usurious,  196. 
Executions,  devise  of  property  so  it  shall  not  be  subject  to,  866. 

dormant,  effect  of,  916. 
Exemption  Laws,  injunction  to  restrain  garnishment  proceedings  In  un* 

other  state,  825. 
ExTBAcnioN,  arrest  and  detention  of  fugitive  from  other  states,  on  whal 

authority  and  evidence  justifiable,  414-417. 

Pixtpres,  tests  of,  69. 

Fraudulent  Conveyances,  effect  of  as  against  the  grantor,  613. 

resulting  trust  in  favor  of  grantor  cannot  arise  out  of,  513. 
FuornvB  fbom  Justice,  arrest  of  before  demand  made  by  the  governor  of 
the  state  whence  they  have  fled,  414. 

arrest  of,  on  what  may  be  based,  415. 

complaint  and  other  accusations,  sufficiency  of  to  justify  detention  of 
alleged,  417. 

crime,  commission  of  in  another  state  must  be  proved  to  warrant  deteOf 
tion  of,  417. 

demand  from  state  whence  they  have  fled,  cases  requiring,  417. 

detention  of  before  any  requisition  is  made,  415. 

duty  of  officer  after  making  arrest  of,  415. 

evidence  upon  which  holding  of  is  justifiable,  415. 

requisition  for,  not  necessary  to  justify  arrest,  415. 

statutes  authorizing  and  regulating  arrest  and  detention  of,  417> 

telegrams,  dispatches,  or  warrants,  arrest  of  upon,  416. 

time  within  which  application  must  be  made  for,  after  arresting,  415^ 
416. 

warrant,  when  essential  to  authorize  arrest  of,  416. 

Homicide,  bad  character  of  the  decedent,  when  evidence  of  is  admissihls^ 
19. 

self-defense  of  person  assaulted  in  his  own  house,  20. 

threats  of  decedent,  when  admissible  in  justification,  19. 
Husband  and  Wife,  adverse  possession  by  her  as  against  him,  483. 

affections,  husband's  cause  of  action  for  alienation  of  wife's,  462. 

affections,  wife's  cause  of  action  for  alienation  of  husband's,  473-478a 

right  of,  to  deal  with  each  other  concerning  property,  759. 

Infants,  damages  recoverable  for  injuries  to,  819. 
Injunction  against  vacating  a  public  street,  494. 

mandatory  to  compel  the  removal  of  a  building  encroaching  npon  a 
public  street,  679. 
Insurance,  false  writing  out  by  agent  of  answers  truly  made  by  applicant, 
137. 
forfeiture,  estoppel  against  urging,  813. 
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INSURANCE,  gasoline,  conditions  forbidding  keeping  of,  on  Insured  premisM^ 
863. 

proofs  of  loss,  waiver  of  defects  in,  813,  814. 

waiver  of  condition,  from  wliat  inferable,  813. 

waiver  of  for.eiture,  8G3. 

where  deemed  to  have  been  made,  830. 
Im'lRSTATK  CoMMBRCB,  original  package,  definition  of,  461. 
Intkrtbntion,  interest  necessary  to  sustain,  290. 
Intoxication,  contract  procured  from  person  suffering  from,  656. 

Jddombnts,  conclusiveness  of,  466. 

defects  in  pleadings  will  not  sustain  collateral  attacks  npon,  639l> 

fraud,  attacking  because  of,  410. 

irregularities  in  obtaining  jurisdiction  do  not  render  void,  639. 

process,  defects  in,  do  not  render  void,  639. 
JUBISDICTION,  defects  in  acquiring,  effect  of,  639. 

process,  defects  and  irregularities  in,  640. 
JoRT  Tbial,  argument  of  counsel,  right  of  the  court  to  limit,  2^28. 

Libel,  corporations,  liability  of  for,  507. 

extrinsic  evidence  to  show  its  application  to  the  plaintiff,  636. 

jury,  effect  of  constitution  making  them  the  judges  of  the  law  in  aotiona 

for,  508. 
knowledge  on  the  part  of  the  publisher  is  not  essential  to  liability  of, 

636. 
malice,  absence  of,  to  what  extent  relieves  defendant,  636. 
words  which  are  actionable,  507,  508. 

Marbibd  Womek,  alienation  of  husband's  affections,  burden  of  proof  in 

actions  for,  476,  477. 
alienation  of  husband's  affections,  cases  holding  that  no  action  can  b« 

sustained  to  recover  for,  473. 
alienation  of  husband's  affections,  damages  recoverable  for,  477,  478. 
alienation  of  husband's  affections,  decisions  sustaining  actions  for,  474. 
alienation  of  husband's  affections,  declarations  of  husband,  when  ad> 

missible  in  actions  for,  476. 
alienation  of  husband's  affections,  evidence  in  actions  for,  475. 
alienation  of  husband's  affections,  parent  when  not  liable  for  advic* 

and  instructions,  477,  478. 
alienation  of  husband's  affections,  pleadings  in  actions  for,  474,  476. 
alienation  of  husband's  affections,  what  facts  will  support  action  for, 

475. 
conflict  of  laws  concerning,  447,  478. 
conflict  of  laws,  contracts  of  executed  in  one  state  to  be  performed  in 

another,  450. 
conflict  of  laws,  contracts  of  invalid  where  made  are  invalid  everj^ 

where,  449. 
conflict  of  laws,  contracts  of  valid  where  made  are  valid  everywhere, 

448,  449. 
conflict  of  laws,  contracts  of,  where  deemed  to  have  been  made,  449, 

450. 
conflict  of  laws,  foreign  creditors  cannot  have  any  remedy  against  not 

allowed  by  the  law  of  the  forum,  452. 
conflict  of  laws,  law  of  domicile,  when  applicable  to  contracts  of,  449. 
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Marrtto  Womcv,  conflict  of  laws,  lez/ori,  when  applicable  to  tranMction* 
of,  452. 
conflict  of  lawa,  lex  rei  aitce,  when  applicable  to  contracts  of,  450. 
conflict  of  laws,  real  property  of  is  governed  by  the  laws  of  the  state  la 

which  it  is  situate,  451. 
conflict  of  laws,  remedies  by  and  against  are  governed  by  the  law  of 

the  state  where  the  action  is  pending,  452. 
'Conflict  of  laws,  suits  by  in  this  state  are  controlled  by  its  laws,  452. 
disabilities  of  coverture,  gradual  removal  of  by  statutes,  473. 
enforcement  of  obligations  of,  454. 

injury  to  from  loss  of  husband's  society  and  affection,  474. 
joinder  of  husband  in  actions  by,  452,  453. 
joinder  of  husband  with  in  actions,  statutes  dispensing  with  necessity 

for,  474. 
obligations  of,  enforcement  of  in  other  states,  454-456. 
pleadings  in  actions  for  alienating  husband's  affections,  474,  475. 
right  of  to  society  and  assistance  of  their  husbands,  473. 
Mastbb  and  Servant,  knowledge  by  servant  of  defects  in  machinery  by 
which  he  is  injured,  389. 
liability  of  the  former  for  the  acts  of  the  latter  when  under  the  control 

of  another,  259. 
promise  by  master  to  repair  defective  machinery,  390. 
Mechanics'  Liens,  assignment  of,  619. 

electric  light  plant,  whether  subject  to,  834. 
MORTQAOE,  defectively  executed,  effect  of  as  an  equitable  lien,  69. 
Municipal  Corporations,  discretion  of  will  not  be  controlled  by  the 
judiciary,  315. 
dual  character  of,  765. 
fire  limits,  power  of  to  establish,  375. 
fireworks  and  firing  of  cannon  in  public  streets,  whether  answerable 

for,  765. 
legislative  control  over  property  of,  355. 
negligence  of  their  officers,  when  not  answerable  for,  765. 
nuisances,  power  to  declare  what  are,  895. 
ordinances  requiring  removal  of  screens  from  doors  of  saloons  are  an* 

reasonable,  402. 
powers  of,  734. 

slaughterhouses,  power  to  regulate  and  prohibit,  895. 
streets,  change  in  grade,  damages  recoverable  against  for,  501. 
street  improvements,  assessments  for  may  be  made  by,  734. 
vacating  and  discontinuing  streets,  damages,  whether  can  be  recovered 
for,  493-498. 

Negliqencb,  of  what  deemed  to  be  a  proximate  cause,  438. 

presumption  of  from  happening  of  an  accident  on  a  street  railway,  490. 

presumption  of  from  loss  of  goods  by  a  common  carrier,  672. 
Negotiable  Instruments,  burden  of  proof  when  fraud  is  shown  in  the  pro- 
curement of,  429. 

secured  by  a  lien,  rights  of  bona  fide  holders  of,  79. 
Notice  to  agent  acquired  in  other  transactions,  602. 

to  agent  when  notice  to  principal,  602. 
Nuisances,  power  of  municipal  corporations  to  declare  what  are,  895. 


034  Index  to  the  Notes. 

Parritt  and  Child,  right  of  the  former  to  recover  for  the  death  of  tlM  lst> 

ter  from  negligence,  286. 
Pabtiks,  identity  of,  when  essential,  466. 
Pabtnsrsuip,  realty,  when  deemed  to  be  assets  of,  892. 
PuiADiNOs  in  actions  by  wife  for  alienating  her  husband's  affections,  474» 

475. 
Praoiicb,  consolidation  of  actions,  619. 
PassuMPTiON  of  negligence  from  the  happening  of  an  acoident  on  a  street 

railway,  490. 
Pbobatb  CocRi'S,  decrees  of  are  conclusive,  466. 

decrees  of,  distinction  between  final  and  preparatory,  466. 
Proximatb  Cause,  definition  of,  438. 
Public  Hiqhwats,  telegraph  lines  upon,  whether  are  additional  servitude^ 

687. 
Public  OrFiOERS,  appointment  of,  power  of  legislature  over,  117* 
removal  of,  power  of  legislature  over,  117. 

Railway    Curporations,   cars  of   another    company,   liability  of   when 

usiug,  671. 
cattle  guardti,  duty  of  erecting  and  maintaining  may  be  imposed  upon 

98. 
Pullman  palace  car,  liability  for  passengers  riding  therein,  518. 
Pullman  palace  car,  porter  of  when  deemed  a  servant  of  the  railway 
company,  518. 
Beceivebs,  foreign,  rights  of  as  against  domestic  cteditors,  926. 

of  foreign  corporations,  jurisdiction  to  appoint,  927. 
Rblbase,  fraud  in  obtaining,  when  avoids,  817. 
Remedies,  statutory,  when  cumulative,  601. 

Res  Judicata,  final  settlements  in  probate  courts,  eonclusiveness  of,  466. 
Riparian  Ow^jers,  rights  of  in  adjacent  waters,  55,  56. 

Sales,  conditional,  against  whom  valid,  295. 

conditional,  difference  between  and  absolute,  295. 

conditional,  goods  furnished  to  be  sold,  and  if  not,  to  be  returned,  296» 

297. 
conditional,  instances  of,  295-297. 

conditional,  lease  of  personal  property  when  amounts  to,  296. 
conditional,  recovery  of  the  projjerty  on  failure  to  comply  with  the 

conditions,  29S. 
coniUtional,  tests  of,  295. 

conditional,  title  does  not  vest  until  performance  of  the  condition,  29.'>» 
title,  when  passes  by  to  be  divetited  on  failure  to  perform  condition 

subsequent,  296. 
Streets,  abutting  owners,  injunction  in  favor  of  to  prevent  additional  use 

of,  628. 
abutting  owners,  legislature  cannot  destroy  property  rights  of,  628. 
abutting  owners,  riglits  of,  628. 
conveyance  of  lands  fronting  upon  ordinarily  carries  title  to  the  center, 

495. 
damages,  measure  of  for  negligence  resulting  in  death, 
damages,  recovery  of  for  vacating,  496. 
dedication  of  does  not  divest  the  landowner  of  the  fee,  495. 
discontinuance  of,  right  of  property  owner  to  damages  for,  496,  497. 
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SntssTS,  fee  of  property  dedicated  for  purposes  of  remains  in  the  owners, 
495. 

obstraction  of  cannot  be  authorized  to  the  prejudice  of  property 'Owners^ 
628. 

obstruction  of,  right  of  property  owner  to  recover  damages  for,  278. 

part  of  may  be  vacated,  494. 

shade  trees  in  may  be  cnt  down  by  the  municipal  authorities,  316. 

steam  railways  in,  whether  are  additional  servitudes,  666. 

vacating  a  portion  of  a  street  only,  494. 

vacating  by  municipality  without  the  consent  of  the  legislature,  491. 

Tacating,  damages  for,  right  to  when  and  in  whom  vested,  496. 

vacating,  damages  recoverable  for,  493. 

vacating,  discretion  of  municipality,  when  will  not  be  controlled  by 
equity,  494. 

vacating,  injunction  against,  when  proper,  494. 

vacating,  motives  actuating  authorities  in  ordering  cannot  be  ques- 
tioned, 494,  495. 

vacating  or  abandoning  revests  title  in  the  abutting  property-owners* 
495. 

vacating,  power  of  legislature  to  authorize  without  compensation  to 
parties  to  be  injured,  493,  494. 

vacating,  propriety  of  is  not  a  ludicial  question,  494. 

Taxation,  power  of  is  vested  exclusively  in  the  legislature,  593. 
TsLKQBAPH  Corporations,  cipher  messages,  liability  for  errors  in  transmit* 

ting,  735. 
power  to  make  and  enforce  regulations,  776. 
Tbials,  arguments  of  counsel,  discretion  of  court  in  limiting,  when  will  bd 

reviewed,  24,  25. 
arguments  of  counsel,  discretion  of  court  to  limit,  23. 
arguments  of  counsel,  length  of,  whether  may  be  predetermined  by  the 

court,  24. 
arguments  of  counsel,  limitations  upon  must  not  essentially  impair  the 

right  to  a  full  defense,  27. 
arguments  of  counsel,  limitations  upon  which  have  been  adjudged  rea- 
sonable, 26,  27. 
arguments  of  counsel,  personal  convenience  of  the  trial  judge  no  reason 

for  limiting,  25. 
arguments  of  counsel,  reasonable  limitations  upon,  what  are,  26. 
arguments  of  counsel,  restrictions  which  may  be  imposed  upon  in  crim 

inal  cases,  24. 
arguments  of  counsel  where  there  is  no  disputed  question  of  fact,  25 
arguments  of    counsel   limitations  upon   which  have  been  adjudged 

unreasonable,  278. 
civil  cases,  limiting  time  for  argument  of,  25. 
criminal,  right  of  accused  to  be  heard  by  counsel,  23. 
Tbust  Funds,  bank  mingling  with  other  moneys  on  deposit,  608. 
equitable  liens  on  account  of,  609. 
mingling  with  other  moneys,  608. 
right  to  pursue,  608. 

Usury,  absolute  obligation  to  repay  principal  is  essential  to,  188. 
accommodation  paper,  discounting  of,  184,  185. 
advance,  payment  of  interest  in,  189. 
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UsuBT,  agent  of  borrower,  payment  of  commiasions  to  cannot  render  tran*> 

action  usuriona,  196,  197. 
•gent  of  the  lender  acting  in  bia  own  name  and  without  diaoloaing  th»fe 

be  is  a  principal,  200. 
agent  of  the  lender  may  be  compenaat«d  for  bis  serricea  to  tbe  bor- 
rower, 198. 
agreement  that  lender  shall  bave  tbe  right  to  do  certain  bnaineaa  and 

charge  certain  commissions  therefor,  195. 
annaity,  sale  and  purchase  of,  183. 
antedating  note  to  realize  more  than  legal  interest,  190. 
attorneys'  fees  in  the  erent  of  auit  for  collection  may  be  exacted  of  the 

borrower,  193. 
borrowing  and  lending  are  essential  to^  182. 
borrowing  and  lending,   cases  holding  that  they  are  not  eaaential  to 

usurious  transactions,  183. 
broker  or  commission  merchant  granting  loan  may  exact  an  agreement 

to  give  him  business  and  pay  him  a  commission  therefor,  195. 
bnilding  and  loan  associations,  general  plan  and  purposes  of,  200. 
building  and  loan  asaociations,  premiums  paid  to,  whether  are  asnri* 

ons,  200,  201. 
charges  to  which  borrowers  may  be  subjected,  194. 
chattels,  loan  of,  whether  may  create,  187. 
chose  in  action,  sale  of  is  not  usurious,  183. 
collection,  expense  of  may  be  exacted  of  tbe  borrower,  193. 
commissions,  agreement  to  pay,  when  may  be  a  mode  of  exacting,  170. 
commissions,  division  of  between  the  agent  of  the  borrower  and  the 

agent  of  the  lender,  197. 
commissions  exacted  by  the  lender  who  pretends  to  be  an  agent,  199. 
commissions  for  accepting  and  paying  drafts,  195. 
commissions  for  becoming  an  accommodation  indorser,  195. 
commissions  for  making  the  loan,  sharing  of  with  the  lender,  197. 
commissious  paid  to  agent  whom  tbe  lender  knows  is  to  be  compensated 

by  the  borrower,  198,  199. 
commissions  paid  to  agent  of  the  lender,  198. 
commissions  paid  to  agents,  196,  197. 
commissions  paid  to  lender's  agent  without  bis  knowledge,  expreaa  or 

implied,  197,  198, 
compound  interest,  agreement  to  pay  on  interest  already  due,  191. 
compound   interest,  agreement   to  secure  forbearance  of  moneys  al« 

ready  due,  190. 
compound  interest,  agreement  to  pay,  whether  against  public  policy, 

191. 
compound  interest  is  not  usurious,  190,  191. 
conflict  of  laws,  contract  made  in  one  state  to  be  performed  in  another, 

general  rules  governing,  202. 
conflict  of  laws,  contract  usurious  where  made  is  usurious  everywhero, 

201. 
conflict  of  lanrs,  obligation  valid  where  made  ia  valid  everywhere,  SOL 
consideration  paid  for  guaranteeing  credit,  195. 
contingency,  loan  repayable  upon  is  not  usurious,  188. 
contingency  must  be  real  to  prevent  loan  from  becoming  asariooa,  188> 
contingent  right  to  more  than  legal  intereat,  194. 
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CTsiTBT,  eontraot  made  in  one  state,  and  to  be  paid  or  performed  in  another^ 

may  provide  for  the  highest  interest  allowable  in  either,  201. 
devices  to  conceal  the  existence  of,  178. 
devices  to  conceal,  pretended  sales  of  property,  186. 
discounting  accommodation  paper,  184,  185. 

discounting  and  purchasing  paper,  distinction  between,  185.  j 

discounting  chose  in  action,  183,  184. 
discounting  of  his  own  note  by  the  maker,  184. 
discounting  paper  by  national  banks,  when  usurious,  185. 
disconnting  paper,  statutes  making  usurious,  185. 
discounting  paper  which  has  never  been  delivered,  184. 
elements  of  a  usurious  transaction,  179. 
Mtoppel  against  urging  defense  of,  185. 
evidence,  parol,  to  establish  a  usurious  agreement,  191. 
evidence,  parol,  to  prove  that  usury  has  been  exacted  and  received,  191. 
evidence  to  show  the  existence  of,  181. 
exactions  for  services  not  rendered  the  borrower,  196. 
exactions  for  use  of  a  loan  are  essential  to,  189. 
exactions  from,  which  the  borrower  can  relieve  himself  of  by  repaying 

the  loan  according  to  his  agreement,  192. 
exactions  of  additional  benefits  which  will  render  the  transaction  osn* 

rious,  196. 
exactions  of  borrowers  which  are  usurious,  195. 
exchange,  charge  of,  or  agreement  to  pay,  does  not  render  transaction 

usurious,  195. 
existence  of,  when  a  question  for  the  jury,  178. 
expenses  of  raising  money,  whether  may  be  repaid  by  the  borrower, 

194,  195. 
expenses  of  the  loan  may  be  exacted  of  the  borrower,  194,  195. 
extension  of  time,  exactions  for  which  are  deemed  usurious,  187. 
forbearance  to  sue,  exactions  for  which  are  deemed  usurious,  187. 
form  of  transaction  is  not  important,  178. 
ignorance  of  the  law  does  not  excuse,  180,  181. 
intent  of  the  borrower  not  shared  by  the  lender,  179,  180. 
intent  of  the  parties,  from  what  must  be  inferred,  ISO. 
intent  of  the  parties,  purposes  for  which  it  may  be  considered,  ISO. 
intent  of  the  parties,  when  material,  179,  180. 
intent  to  take  more  than  legal  interest  is  essential  to,  181. 
interest  after  maturity  of  the  loan  beyond  the  legal  rate  is  not  nsnriooa^ 

192. 
interest,  compound  is  not  usurious,  190. 

interest,  exaction  of  before  the  borrower  receives  bis  loan,  188,  189. 
interest,  in  advance,  exaction  of  does  not  make  a  contract  usurious,  189. 
interest,  legal,  exaction  of  some  thing  in  excess  of  is  essential  to,  189. 
interest  may  be  made  payable  semiannually  or  quarterly  without  be* 

coming  usurious,  189. 
legal  interest,  exactions  in  excess  of,  when  not  usurious,  182,  183. 
lender,  bonus  exacted  by,  198,  199. 
lender,  commissions  paid  to  agent  of,  198. 
lender  must  not  exact  any  benefit  or  advantage  in  addition  to  legal 

interest,  197-199. 
lender,  notice  or  knowledge  by  that  his  agent  has  received  a  conunis* 
sion  in  excess  of  legal  interest,  19S,  199. 
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UscRT,  loan  granted  on  condition  that  the  borrower  ihall  buy  property  al 
an  excessive  price,  196. 

loan  of  chattels,  statute  doe«  not  extend  to,  187. 

loan  of  depreciated  currency  to  be  returned  in  currency  of  greater  value^ 
196. 

maturity  of  loan,  interest  after  beyond  the  legal  rat*  ia  not  aaarioua, 
193,  912. 

miscalculation  innocently  made,  181. 

mistake  of  fact  may  excuse,  181. 

money,  loan  of  is  essential  to,  187. 

money,  promise  to  repay  unconditionally  is  essential  to  usury,  188. 

national  banks,  discounting  of  paper  by,  185. 

negotiating  the  loan,  commissions  paid  for,  196,  197. 

notice  of,  when  inferable  from  failure  to  make  inquiry,  186. 

parol  agreements,  evidence  of,  whether  admissible  to  taint  transactioa 
with  usury,  191. 

penalties  exacted  to  compel  prompt  payment  are  not  usurious,  192. 

place  of  payment  or  performance,  right  of  parties  to  designate  and  to 
exact  the  interest  allowable  thereat,  201,  202. 

sale  and  purchase  of  property  may  be  a  device  to  conceal,  182. 

sale  of  property,  when  adjudged  to  be  a  device  to  conceal  usury,  186. 

selling  property  and  taking  an  obligation  for  greater  than  the  legal  rat* 
of  interest,  182. 

services  of  the  lender,  exactions  for  which  are  deemed  asurions,  194. 

services  or  property,  promise  to  repay  in,  188. 

statute  of  Anne,  defining,  187. 

subagents,  exactions  by  of  which  the  lender  had  no  notice,  199. 

substance  rather  than  form  of  the  transaction  to  be  considered,  179. 

tests  of,  179. 

title,  examination  of,  expenses  attendant  upon  may  be  repaid  by  th« 
borrower,  194. 

usurious  intent  on  the  part  of  the  borrower  in  which  the  lender  does 
not  participate,  182. 

variety  of  devices,   resort  to  for  the  purpose  of  concealing  the  real 
nature  of  a  transaction,  178. 

written  agreement,  parol  evidence  to  prove  that  it  was  usurious,  191. 
Watercourses,  navigability,  tests  of,  719. 
Waters,  damming  of  by  riparian  owners,  254. 

obstructing  under  a  contract  with  a  municipality,  254. 

pollution  of  by  depositing  debris,  56. 

riparian  owner's  rights  in,  55. 
Ways,  right  of  landowner  to  obstruct  or  limit  the  width  of,  669. 
Wills,  testamentary  capacity,  tests  of,  44. 

undue  influence,  what  is,  44. 
Witnesses,  expert  and  professional,  compelling  to  testify  without  extra 
compensation,  171. 

judges  cannot  act  as,  while  presiding  in  a  criminal  trial,  162. 

opinions  of,  when  admissible  in  evidence,  814. 

physicians  as  expert,  855. 

physicians,  statements  made  by  patients  to,  864. 
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ABANDONMENT. 
See  Advebsb  Possession,  6,  6. 

ABATEMENT. 
See  Pleaoinq,  4. 

ABUTTING  OWNERS. 
See  McNioiFAii  Corporations,  30,  34-36,  40. 

ACCIDENT. 
See  Insubancs,  23. 

ACCOUNTS. 
Account  Rendered — Presumption, — Aa  account  rendered,  to  which  no 
objection  is  made  after  a  reasonable  time  allowed  for  examination,  w 
taken  in  law  to  be  prima  facie  correct.     This  presumption  may  b* 
OTeroome  by  proof.     First  Nat.  Bank  v.  Allen,  80. 

ACKNOWLEDGMENT. 
Dud — Acknowledgment. — The  Omission  of  a  Notary  Public  to  Writ* 
THE  Name  of  his  Office  under  his  signature  does  not  vitiate  his  cer- 
tificate of  acknowledgment,  in  the  body  of  whinh  he  is  described  M  a 
notary  public     Lake  Erie  etc.  R.  R.  Co.  v.  Whitham,  355. 

ACTIONS. 

1.  Rkmbdt. — If  a  duty  is  required  by  statute,  and  no  remedy  is  given  for 
its  breach,  the  remedy  is  by  common-law  procedure.  Birmingham  etc 
Jt.  R.  Co.  V.  Parsons,  92. 

S.  When  Several  Causes  mat  be  Joined  —  Boat  Liens. — If  several 
causes  of  action  arise  under  the  same  statute,  are  against  the  sam» 
party,  triable  in  the  same  manner,  and  can  be  embodied  in  one  judg- 
ment,  they  may  be  united  in  one  complaint.  Hence,  different  claima 
against  the  same  vessel,  arising  under  the  boat-lien  law,  and  assigned 
to  plaintiff,  may  all  be  sued  for  in  one  complaint.  The  Victorian,  No.  t, 
616. 

S.  Jurisdiction — Appearance. — Filing  a  demurrer  to  a  complaint  is  a  fall 
personal  appearance  to  the  action.     HoUinger  v.  Reeme,  402. 

C  Process — Waiver  of  Service. — Joinder  in  an  appeal  from  a  judgment  ia 
a  waiver  of  any  objection  to  the  service  of  summons  in  the  action  t» 
which  the  judgment  is  rendered.     Harmison  v.  Lewiatoum,  893. 
See  Parent  and  Child,  2, 
(939) 
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ADVERSE  POSSESSION. 

1.  AcvxRaB  P0SSB8SION  DBPENDS,  to  a  great  extent,  npon  the  nature  of  flM 
land  and  the  nse  to  which  it  may  be  pat,  and  need  be  only  each  as  to 
inform  the  oommnnity  that  the  land  ia  in  the  exclaaive  use  and  enjoy* 
ment  of  another  than  the  true  owner.     Douminy  v.  Mayes,  896. 

S.  Adyxiub  Posse:jsion  to  Defeat  the  Tnxs  of  tue  Owner  of  land  moat 
be  hostile  in  its  inception,  and  so  continue,  witliout  interruption,  for 
twenty  years.  It  must  be  actual,  visible,  and  exclusive,  acquired  and 
retained  under  claim  of  title  inconsistent  with  that  of  the  owner,  but 
need  not  be  under  a  rightful  claim  nor  paper  title.  Downing  r.  Mayet^ 
896. 

5.  Possession,  When  in  Him  Who  has  Better  Title.— If  two  or  more  per- 

sons are  in  possession  of  land,  each  under  a  separate  oonveyanoe  or 
color  of  title,  the  possession  will  be  treated  as  being  in  him  who  has  the 
better  title.     PoUcr  v.  Adama,  478. 

4.  Adverse  Possession  of  Wife  —  Limitation  of  Action.  — If  a  husband 

destroys  his  unrecorded  deed  for  the  purpoee  of  revesting  title  in  his 
grantor,  and  has  the  latter  convey  the  land  to  a  trustee  for  the  nse  of 
the  grantee's  wife,  for  the  purpose  of  defrauding  the  grantee's  creditors, 
which  deed  is  recorded,  and  the  husband  and  wife  remain  in  possession 
for  more  than  ten  years,  the  wife,  having  the  title,  will  be  deemed  to 
have  had  possession  adverse  to  her  husband  and  all  others  since  the 
recording  of  the  deed  to  her,  and  the  ten-year  statute  of  limitations 
will  commence  to  run  from  that  time.     Potter  v.  Adams,  478. 

6.  Adverse  Possession  Lost  or  Abandoned  restores  the  seisin  to  the  tm* 

owner.  His  subsequent  re-entry  constitutes  only  a  new  disseisin. 
Downing  v.  Mayes,  896. 
6.  Abandonment. — One  holding  adverse  possession  of  land  which  he  has 
inclosed,  and  on  which  he  has  erected  buildings  and  improvement,  doM 
not  abandon  such  possession  by  his  failure  to  liave  it  occupied  by  a 
tenant  or  otherwise  for  two  years  if,  in  the  mean  time,  no  other  person 
claims  or  has  gone  into  possession.  Downing  v.  Mayes,  896^ 
See  Estoppel,  3. 

AFFIDAVITS. 
See  Trial,  10. 

AGENCY. 
L  When  Notice  to  Agent  Will  Bind  Principal.— As  to  third  parties 
notice  to  an  agent  while  acting  within  the  scope  of  his  authority  is  nutice 
to  the  principal;  but  it  must  relate  to  the  business  or  transaction  as  to 
which  the  agent  is  authorized  to  act.     Pennoyer  ▼.  Willis,  594. 

3.  Notice. — An  agent  is  presumed  to  have  communicated  to  his  princi- 

pal matters  intimately  related  to  the  very  business  he  is  conducting. 
Enos  V.  St.  Paul  etc  Itis.  Co.,  796. 

5.  Notice  to  Dishonest  Agent  as  Notice  to  Principal.  —  A  principal 

is  chargeable  with  knowledge  of  such  facts  as  his  agent,  whether 
honest  or  dishonest,  acquires  while  acting  within  the  scope  of  his  busi- 
ness.    First  Nat.  Bank  v.  Allen,  80. 

4.  When  Kjvowledge  of  Agent  is  Binding  on  Principal.  —  If  a  stat* 

board  of  commissioners,  being  authorized  to  lend  the  school  fund,  haa 
an  agent  to  whom  is  confided  the  duty  of  examining  the  title  to  land 


Index.  941 

offered  as  security  for  a  loan,  subsequent  to  the  board's  acceptanoa 
of  the  offer,  to  see  that  no  change  has  occurred,  and  he  ia  invested  with 
discretion  to  withhold  the  money  if  be  learns  of  any  defect  in  the  seca* 
rity  offered,  and,  after  direction  from  the  board  to  make  the  loan, 
knowledge  of  an  outstanding  encumbrance  is  present  in  his  mind, 
whether  acquired  before  or  during  his  agency,  such  knowledge  is  bind- 
ing on  the  principal,     Pennoyer  v.   Willia,  594, 

S.  Knowledgk  of  Agent  as  Notice  to  Phincipal  —  Evidence. — If 
a  state  board  of  commissioners,  being  authorized  to  lend  the  school 
fund,  has  one  agent  to  examine  and  certify  as  to  title  of  land  offered  as 
security  for  a  loan,  and  another  to  act  as  custodian  of  funds  and  secu- 
rities  offered  for  loans,  and  to  pay  over  money  when  a  loan  is  approved 
by  the  board,  and  the  former  agent  makes  a  false  certificate  whereby 
loss  occurs,  evidence  as  to  whether  the  latter  person  was  such  an  agent 
as  that  his  knowledge,  at  the  time  of  the  loan,  and  before  the  money 
was  paid,  of  the  existence  of  an  encumbrance  on  the  property,  was 
notice  to  tlie  board,  and  that  it  was,  therefore,  not  misled  by  the  falsa 
certificate,  is  competent,  and  should  not  be  excluded.  Pennoyer  v, 
Willia,  594. 

lb  When  Knowledge  or  Agent  is  not  Binding  on  Pbinoipal.  —  If  » 
state  board  of  commissioners,  being  authorized  to  lend  the  school 
fund,  has  an  agent  whose  duty  it  is  to  act  merely  as  custodian  of  tha 
funds  and  securities  offered  for  loans,  but  who  has  no  discretion  in  tha 
matter  of  making  loans,  or  passing  on  the  sufficiency  of  titles,  he  ia 
not  such  an  agent  as  that  previous  notice  to  him  of  an  encumbrance  on 
land  offered  as  security  for  a  loan  of  funds  in  the  agent's  hands  will  ba 
notice  to  his  principal.     Pennoyei'  v.  Willis,  594. 

7,  False  Report  to  Pr[ncipal  —  Two  Agents  of  Common  Principal — 

Shifting  Liability — Knowledge. — If  a  state  board  of  commission* 
ars,  being  authorized  to  lend  the  school  fund,  appoints  an  agent  to 
examine  and  certify  as  to  the  title  of  laud  offered  as  security  for  a 
loan,  the  board  has  a  right  to  rely  upon  such  agent's  certificate  as  deci« 
sive  of  the  status  of  the  property.  If  the  certificate  is  false,  thereby 
causing  a  loss  to  the  board,  such  agent  cannot  exonerate  himself  from 
liability  by  showing  that,  when  the  certificate  was  made,  he  informed 
another  agent  of  the  board,  whose  duty  it  was  to  act  as  custodian  of 
funds  and  securities  offered,  and  to  pay  over  moneys  when  directed  by 
the  board,  of  the  true  status  of  the  property,  unless  the  latter  agent 
was  afterward  intrusted  by  the  board  with  the  duty  of  examining  such 
title,  subsequent  to  such  certificate,  and  during  the  performance  of 
which  he  had  in  mind  or  remembered  the  information  previously  given 
him  by  the  agent  who  made  the  certificate.  If  no  such  duty  was  im> 
posed  upon  tlie  latter  agent  the  certifying  agent  is  liable  for  the  loss, 
although  the  other  agent  may  have  known  of  the  defect  in  the  title. 
Pennoyer  v.  Willis,  594, 

8.  The  Declarations  of  an  Agent  abb  Inadmissible  to  bind  his  prin« 

cipal  unless  they  constitute  an  agreement  he  is  authorized  to  make, 
or  relate  to  and  accompany  an  act  done  in  the  course  of  his  agency. 
Plymouth  County  Bank  v.  Oilman,  786, 
f.  Evidence. — Statements  Made  bt  an  Agent  are  admissible  in  evidenoa 
only  when  they  form  part  of  tha  res  geslat,  and  are  made  dum/ervet  opua. 
Summers  v.  Hibbard,  872. 
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10.  LtABiLmr.— To  Exovsb  a  Peilson  vbok  Liabilitt  on  thv  OROTnn> 
THAT  Hb  Acted  as  an  Aqsnt  ha  mnst  show  that  he,  at  the  time  of 
making  the  contract,  disclosed  the  name  of  hu  principal  and  the  faol 
that  he  was  acting  in  bis  behalf.     Neeley  v.  Stale^  148. 

See  BANKfly  2;  Cobpobations,  13;  Imscramob,  3»  4,  6;  Mdkioifal  Ooaxo- 

TIONS,  9-11. 

ALIBI. 
See  Cbihinal  Law,  1-i, 

ALIENATION  OP  AFFECTIONS. 
See  Husband  and  Wife,  12. 

ALIMONY. 
See  MARRiAas  and  Ditoroi. 

ALTERATION  OF  INSTRUMENTS. 
Th«  Altsration  of  an  Instkuhent  in  Writing  may  Consist  of  the  fill- 
ing of  a  blank  therein,  which  the  promisee  was  authorized  to  fill  in  a 
eertain  way,  by  the  insertion  therein  of  matter  not  included  in  the  aa« 
thorixation.     Or  ten  v.  Sneed,  119. 

AMENDMENTS. 
See  Limitations  of  Actions,  2. 

AMICUS  CUR^ 
1.  Air  Amicus  Curiae  is  One  Who,  as  a  stander  by,  when  a  judge  is  doubt. 

ful  or  mistaken  in  a  matter  of  law,  may  inform  the  court.     Birmingham 

Loan  etc.  Co.  v.  First  Nat.  Bank,  45. 
S.  An  Amicus  Curia  has  no  Control  Over  the  Suit,  and  no  right  to 

appeal,    prosecute  a  writ  of    error,    or    institute   other  proceedings 

thereon.     Birmingham  Loan.etc.  Co.  v.  First  Nat.  Bank,  45. 
S.  Exceptions  Takrn  bt  an  Amicus  Curt^  cannot  avail  his  client  on  ap- 

peaL     Birmingham  Loan  etc  Co.  v.  First  Nat.  Bank,  45. 

ANIMALS. 
Th>  Owner  or  Keeper  of  a  Domestic  Animal  which  is  Vicious  and 
Prone  or  Accustomeo  to  do  Violence,  having  knowledge  of  its  dis- 
position and  habits,  must,  at  his  peril,  keep  it  safely  and  securely,  so 
that  it  cannot  inflict  injury,  and  cannot  relieve  himself  from  liability 
by  proving  that  it  escaped  without  any  special  negligence  on  his  part. 
Straus*  Y.  Leipf,  122. 

See  Husband  and  Wife,  3,  IL 

APPEAL. 
1.  Assignment  of  Error  that  "  the  court  erred  in  taking  the  case  from  the 

jury"  is  not  a  proper  specification  of  error  and  presents  no  question  for 

consideration  on  appeal.     Meador  v.  Lake  Shore  etc  Ry.  Co.,  384. 
t,  Confliotinq  Testimony. — If  the  testimony  of  witnesses  is  conflicting  it 

will  not  be  considered  on  appeal.     Ol/ermann  v.  Union  Depot  B.  B.  Co., 

4S3. 
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8.  Objecttok  that  Rkcovert  of  Costs  is  Barred  becanse  an  injanotion 
is  violated  in  bringing  suit  cannot  be  raised  for  the  first  time  on  appeaL 
Babb  V.  Patierton,  743. 

4.  Findings  ov  Fact  in  a  law  case  cannot  be  reviewed  on  appeaL  Heytoard 
V.  Farmeri  Min.  Co.,  702. 

6.  Assignment  roR   Benefit  of  Creditors.  —  It  cannot  be  contended 

on  appeal  that  a  conveyance  made  by  a  hnsband  to  his  wife  is  a  gen« 
eral  assignment  for  the  benefit  of  creditors,  with  preferences,  if  the 
record  fails  to  show  that  he,  at  the  time,  was  insolvent,  and  does 
show  that  he  had  other  property  besides  that  conveyed  to  bis  wife. 
Williams  v.  Harris,  753. 
0.  Im  Afplyino  the  Law  or  the  Casb  the  record  on  a  former  appeal 
in  the  same  action  may  be  examined  for  the  purpose  of  ascertaining 
what  facts  and  questions  were  before  the  court.  Plymouth  County  Bank 
V.  Oilman,  786. 

7.  Law  of  the  Case. — A  question  once  decided  on  a  former  appeal,  though 

by  the  territorial  supreme  court,  becomes  the  law  of  the  case,  and  will 
not  be  reversed  upon  a  second  appeal  if  the  facts  are  substantially  the 
same.     Plymouth  County  Bank  v.  Oilman,  786. 

8.  Pleading.— Error  of  Court  in  Striking  Out  Part  of  an  Answek 

cannot  be  adjudged  liarmless  because,  on  the  trial  of  the  cause,  the  evi* 
dence  received  by  the  court  showed  that  the  material  allegations  thus 
stricken  from  the  pleading  were  false.  De  Baker  v.  Southern  California 
By.  Co.,  237. 

9.  Evidence,  Waiver  of  Objections. — If,  on  the  offering  of  the  entries  of 

a  book  in  evidence,  there  is  no  objection  interposed  on  the  ground  that 
it  is  not  shown  that  such  entries  were  contemporaneous  with  the  facts 
recorded,  this  objection  must  be  regarded  as  waived  and  cannot  be 
interposed  on  appeal.     Bailway  Co.  v.  Murphy,  202. 

10.  Error  in  Admission  of  Evidence — Reversal  of  Judgment.— If  a 
wrong  ruling  is  not  invited,  and  the  evidence  admitted  or  excluded 
is  material,  the  judgment  will  be  reversed,  unless  the  appellate  tribunal 
can  ascertain  from  the  record,  without  weighing  the  facts  as  adduced 
by  the  evidence,  tliat  the  wrong  ruling  did  not  prejudice  the  substan- 
tial rights  of  the  plaintiff.    Plymouth  County  Bank  v.  Oilman,  786. 

11.  Evidence. — Objection  to  Admission  of  evidence  of  such  character 
that  it  can  be  avoided  by  other  proof,  to  be  available  on  appeal,  must 
be  specific,  and  not  general.     Harmison  v.  Lewistown,  893. 

12.  Trial — Improper  Remarks  of  Counsel  in  Argument. — In  an  action 
by  an  elderly  woman  against  a  street-car  company  for  ten  thousand  dol- 
lars damages  for  injuries  occasioned  by  defendant's  negligence  it  is  error 
to  permit  defendant's  attorney  to  say  to  the  jury  in  argument:  "  Here  is 
plaintiff  suing  for  ten  thousand  dollars  for  personal  injuries,  when,  if 
■he  had  lost  her  life  through  defendant's  negligence,  her  representa- 
tives could  only  recover  five  thousand  dollars";  but,  as  such  remark 
relates  to  nothing  but  the  measure  of  damages,  the  error  is  harmless 
where  the  jury  find  that  plaintiff  is  not  entitled  to  recover  in  any 
amount.     Olfermann  v.  Union  Depot  B.  B.  Co.,  483. 

13.  Instructions. — An  error  in  a  particular  instruction  is  harmless  if  all 
the  instructions,  taken  together,  fairly  present  the  case  to  the  jury. 
Markowitz  v.  Kansas  City,  498. 

14.  Damages,  Measure  of — Instructions — Presumption  on  Appeal. — If 
no  instructions,  in  an  action  for  damages,  were  asked  or  given  as  to  the 
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measure  of  damages,  it  will  be  preaamed  on  appeal  that  the  trial  eoart 
adopted  the  correct  rule.     Heinrich  y.  St.  Louis,  490. 
16.  JuBT  Trial,  Hakmlkss  Error.— If  the  defeadaut  iu  a  trial  for  marder 
ia  found  guilty  of  manslaughter,  an  error  of  the  court  iu  defining  the 
words  "willfully  and  deliberately"  is  harmless.     Rogers  v.  SUUe,  154. 

16.  Harhlbss  Error. — If  it  appears  from  all  the  evidence  that  a  witness 
testified  fully  as  to  all  matters  involved  in  questions  propounded  to 
him,  the  fact  that  objections  to  certain  of  the  questions  were  improperly 
•nstained  is  harmless  error.     Ol/ermann  v.  Union  Depot  R,  R,  Co.,  4S3* 

17.  NoNPREJiTDiciAL  ERROR. — Error  iu  allowing  the  jury  to  separate  for 
a  few  moments  without  the  usual  admonition  is  not  prejudicial  if  the 
verdict  was  plainly  right.     Kirby  v.  Western  Utuon  TeL  Co.,  766. 

18.  Trial. — ^Thb  Sobhission  or  Spkcific  QaESTioNs  to  the  jury  is  discre- 
tionary  with  the  trial  court,  and  its  refusal  ia  not  error.  Enos  v.  St, 
Paul  etc.  Ins.  Co.,  796. 

19.  Witnesses— Nonexperts. — It  is  not  error  to  exclude  the  opinion  of  a 
witness  as  to  whether  a  person  acting  unnaturally  was  feigning  or  not, 
where  no  prior  acquaintance  between  such  person  and  the  witness  waa 
shown.     Enos  v.  St.  Paul  etc.  Ins.  Co.,  796. 

20.  Waiver  of  Error. — He  who  goes  to  trial  on  the  merits  without 
objection  to  defects  in  the  proceedings  of  the  lower  court  thereby 
waives  the  right  to  raise  such  objection  on  appeaL  Birmingham  Loam 
tte.  Co.  V.  First  Nat.  Bank,  45. 

See  AcnoNS,  4;  Banks,  16;  MARRiAot  and  DivoRoa,  2, 

APPEARANCE. 
See  Actions,  3. 

APPOINTMENT. 
See  Officers;  Receivers,  2;  Z. 

APPROPRIATIONS. 
See  Constitutions,  10, 11;  Municipal  Corporations,  24,  25;  Statdtu,  14 

ARBITRATION. 
See  Insurance,  15,  17. 

ARGUMENT  OF  COUNSEL 
See  Appeal,  13;  Trial,  4,  ft, 

ARREST. 
See  Habeas  Corpus. 

ASSAULT. 

Criminal  Law. — An  Assault  usually  Implies  Forob  by  the  assailant 

and  resistance  by  the  assailed.     If,  however,  the  latter  is  made  inca* 

pable  of  consent,  the  act  may  constitute  an  assault  though  she  did  not 

resist,  bat^  on  the  contrary,  assented.     People  r.  Verdegreen,  234, 

See  Rapi. 
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ASSIGNMENT. 
A  PntrKCTBD  Boat  Lien  hat  bb  Assigned  like  any  other  debt,  and  the 
assignee  can  enforce  it  in  his  own  name  as  if  he  were  the  original  cou' 
tractor.     Tlie  Victorian,  616. 

See  NeOOTIABLB   iNSTRUMBMTSi 

ASSIGNMENT  FOR  THE  BENEFIT  OP  CREDITORS. 

1.  Frefbrsnoes. — A  debtor  may  lawfully  prefer  one  creditor  over  another. 
Kalmxu  v.  Ballin,  520. 

Si  Prior  Fraudulent  Transfers— Right  of  Assignee  to  Attack. — An 
assignee  for  the  benefit  of  creditors  is  a  trustee  and  entitled  to  attack 
a  previous  transfer  of  property,  by  his  assignor  in  the  interest  of  the 
creditors,  to  the  extent  necessary  to  satisfy  their  claims.  Kalmut  v. 
BaUin,  520. 

5.  Prior  Fraudulent  Transfers  —  Right  of  Creditor  to  Attack. — 

Until  a  creditor  has  presented  his  claim  to  the  assignee  he  has  no  right 
to  demand  that  the  latter  institute  suit  to  set  aside  a  prior  transfer 
made  by  the  assignor  as  fraudulent,  and,  until  the  claim  is  so  presented, 
the  creditor  has  no  right  to  institute  such  suit  in  his  own  name  on  the 
ground  that  the  assignee  has  neglected  to  act  upon  such  demand. 
Kalmua  v.  Ballin,  520. 
4.  Prior  Fraudulent  Transfers — Dutt  of  Assignee  to  Attack. — An 
application  by  creditors  to  an  assignee  for  their  benefit  to  institute 
proceedings  to  set  aside  prior  transfers  by  the  assignor  as  fraudulent 
can  only  be  made  by  creditors  to  whom  the  assignee  bears  such  rela. 
tion  as  imposes  upon  him  the  duty  to  make  such  attack.  Kalmua  ▼. 
Ballin,  520. 

6.  Prior  Fraudulent  Transfers — Duty  to  Attack. — An  assignee  is  not 

bound,  upon  the  request  of  a  creditor,  to  institute  suit  at  his  own  ex« 
pense  to  set  aside  prior  transfers  made  by  his  assignor  as  fraudulent, 
and  his  refusal  to  act,  based  on  lack  of  funds,  is  not  wrongful  unless 
his  excuse  is  false,  or  the  creditor  has  offered,  in  good  faith,  to  supply 
funds  or  indemnify  him  against  loss.  Kalmus  v.  Ballin,  520. 
8.  Prior  Fraudulent  Transfers  —  Right  of  Creditor  to  Attack. — A 
creditor  who  merely  requests  an  assignee  to  institute  suit  to  set  aside 
prior  transfers  made  by  the  assignor  as  fraudulent,  without  informing 
him  of  facts  tending  to  show  fraud  and  reasonable  ground  for  contest, 
does  not,  upon  the  failure  of  the  assignee  to  act,  thereby  establish  his 
neglect  or  refusal,  so  as  to  entitle  the  creditor  to  institute  suit  in  his 
own  name.     Kalmus  v.  Ballin,  520. 

7.  Prior  Fraudulent  Transfers — Right  of  Creditors  to  Attack. — If, 

after  demand  from  a  creditor  upon  an  assignee  for  the  benefit  of  credit- 
ors that  the  latter  attack  a  transfer  made  by  an  assignor,  such  assignee 
refuses  to  make  the  attack,  the  creditor  may  then  sue  in  his  own  name 
for  the  purpose  of  assailing  and  avoiding  such  transfer.  Kalmus  r. 
Ballin,  520. 
&  Prior  Fraudulent  Transfers— Duty  to  Attack. — The  duty  to  attack 
prior  fraudulent  transfers  of  an  assignor's  property  primarily  devolves 
npon  his  assignee,  who  cannot  be  supplanted  in  the  performance  of 
■nch  duty,  unless  he  will  not  or  cannot  properly  perform  it.  KcUmu* 
T.  Ballin,  520. 

See  Appeal,  5. 
AM.  St.  Rkp.,  Vol.  XLVL— 60 
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ASSIGNMENT  OF  ERRORS. 
Se«  Appeal,   1. 

ASSOCIATIONS. 
Bcnj>iNO   AND  Loan  AasooiATioNa  —  FuarEiTED  Stock  or   Borbowbb, 

WHKTHSB    MOST    BB    APPLUi)     TuWAKD    THB     SaTISTACTIOM    OF    HiS 

Debt. — If  a  loan  la  made  to  a  member  ot  a  buildiug  aad  loaa  associatioa 
for  th«  paymeut  of  which  he  pledges  his  stock  therein,  and,  by  reason 
•f  hifl  subaequant  default  in  payment  of  hia  daes,  his  stock  becomes  for* 
feited,  he  is  uot  eutitled  to  be  credited  on  his  loan  with  the  value  of  his 
■took,  nor  with  auy  payments  made  on  account  thereof.  He  has  no 
right  in  such  stock,  or  to  the  moneys  which  he  has  paid  thereou,  to 
which  he  would  have  been  eutitled  had  he  made  no  loan.  Southern 
Building  etc  Assn.  y.  Anniston  Loan  etc.  Co.,  138. 
See  Ari'AcuuxKT,  1. 

ATTACHMENT. 

1.  Gabnishubmt. — Fdnds  in  THB  Hands  of  a  Relief  AssoniAXiON  belong- 
ing to  a  beneficiary  named  in  the  certificate  of  a  deceased  member 
thereof  are  not  subject  to  garnishment,  if  the  rules  of  such  association 
provide  that  the  beneficiary  is  eutitled  to  paymeut  of  such  funds  in  per* 
son  only  upon  the  execution  of  a  release,  and  such  release  has  uot  in 
fact  been  executed.     Kinsloe  v.  Davis,  689. 

i.  Exemptions. — A  Okkditor  Who,  to  Avoid  the  Exemption  Laws  of 
THB  Statb,  commences  a  garnishment  in  another,  may  be  enjoined 
from  further  prosecuting  such  proceeding,  and  compelled  to  relinquish 
any  moneys  he  may  hare  already  realized  therefrom.  Oriyga  r.  Docter, 
824. 

See  Conflict  of  Laws;  Contempt;  Corporations,  12;  Counties;  Dbvisb. 

ATTORNEY   AND   CLIENT. 
See  Amicus  Curi^b. 

BAGGAGE. 
See  Railroads,  8,  10. 

BAILMENT. 

1.  Bailee,  Duties  of. — A  bailee  to  whom  property  is  intrusted  for  safe* 
keeping  must,  by  ordinary  care  and  diligence,  keep  it  safely,  and,  if 
it  is  lost  through  a  failure  to  observe  such  duty,  he  is  answerable.  Tom- 
bier  V.  Koelling,  146. 

&  Bailees,  LiAsiLrrr  of. — The  keeper  of  a  bath*house  who  gives  a  check  to 
a  customer  for  valuables  of  the  latter,  and  thereafter  delivers  them  to 
another  person  who  had  stolen  such  check,  is  liable  therefor,  though 
the  bailor  had  been  guilty  of  negligence,  enabling  the  thief  to  steal  the 
check,  if  the  bailee  knew  the  property  and  the  owner,  and  would  not 
have  delivered  it  on  the  check  had  he  taken  pains  to  look  at  the  person 
by  whom  it  was  presented.     Tombler  v.  Koelling,  14& 

BANKS. 
1.  Duty  of  Depositor  to  Examine  Pass-book  and  Vouchers. — A  depos* 
itor  in  a  bank,  who  sends  his  pass-book  to  be  written  up,  and  receives  it 
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baok  with  entries  of  credit3  and  debits,  and  his  paid  checlis  as  vouchera 
for  the  latter,  is  bound  personally,  or  by  an  authorized  agent  and  with 
due  diligence,  to  examine  the  pass-book  and  vouchers  and  report  to  the 
bank  without  unreasonable  delay  any  errors  which  may  be  discovered 
in  them.  Failing  to  do  so  to  the  injury  of  the  bank,  he  cannot  after* 
ward  dispute  the  correctness  of  the  balance  shown  by  the  pass-book, 
and  is  liable  to  the  bank  for  any  loss  sustained  by  it.  First  Nat.  Bank 
V.  Allen,  80. 
S.  Liability  or  Depositor  for  Acts  ov  Aobnt — Notiob  to  Aosmt  as 
NoTiCB  to  Principal. — A  depositor  in  a  bank,  who,  after  having  his 
pass-book  written  up  by  the  bank  and  receiving  it  back  with  entries  of 
debits  and  credits  and  his  paid  checks  as  vouchers  for  the  former,  has 
such  pass-book  and  vouchers  examined  by  his  agent,  who  has  forged  a 
part  of  such  checks,  is  chargeable  with  the  facts  within  the  knowledge 
of  such  agent  at  the  time  of  such  examination,  and  which  should  have 
been  communicated  to  the  bank.     First  Nat.  Bank  v.  Allen,  80. 

8.  Forged  Checks — Evidence. — In  an  action  by  a  depositor  against  a  bank 

to  recover  the  amount  paid  out  by  it  on  forged  checks  he  may  be  asked 
to  point  out  the  genuine  checks  from  a  package  partly  genuine  and 
partly  forged,  but  his  inability  to  do  so  is  not  conclusive  against  him. 
First  Nat.  Bank  v.  Allen,  80. 

4.  Forged  Checks. — A  bank  is  bound  to  know  the  signature  of  its  depos- 

itors, and  the  payment  of  a  forged  check,  however  skillfully  executed, 
cannot  be  debited  against  the  depositor  if  he  is  wholly  free  from  neg- 
lect or  fault.     First  Nat.  Bank  v.  Allen,  80. 

5.  Forged  Checks — Liability  of  Bank. — A  bank  depositor  cannot  charge 

the  bank  with  the  full  amount  paid  out  on  a  forged  check  simply  on 
the  ground  that  the  stubs  on  his  check-book  show  no  similar  amount, 
if  such  book  shows  a  stub  corresponding  in  number  but  for  a  less 
amount,  and  it  is  also  shown  that  the  forger  who  had  access  to  such 
book  sometimes  altered  checks  by  inserting  a  larger  amount  than  that 
shown  by  the  stub,  and  the  depositor  is  unable  to  distinguish  between 
the  genuine  and  forged  stubs.     First  Nat.  Bank  v.  Allen,  80. 

9.  Forged    Checks  —  Liability  of  Bank. — A  bank  which  has  repaid  to  a 

depositor  the  amount  paid  out  on  forged  checks,  after  the  depositor  is 
guilty  of  negligence  in  failing  to  notify  it  of  such  forgeries,  can  set  np 
such  payment  as  a  counterclaim  in  an  action  by  the  depositor  to  re- 
cover the  amount  paid  by  the  bank  on  forged  checks  prior  to  his  negli- 
gence.    First  Nat.  Bank  v.  A  lien,  80. 

7.  Forged  Checks  —  Measure  of  Liability   of  Depositor. — Damages 

sustained  by  a  bank  through  the  payment  of  a  forged  check  as  the 
result  of  negligence  by  the  depositor  is  the  extent  of  the  measure  of 
the  liability  of  the  latter  to  the  bank.      First  Nat.  Bank  v.  Allen,  80. 

8.  Forged  Checks — Negligence  of  Depositor — Liability  of  Bank. — 

A  depositor  furnished  with  monthly  statements  of  his  account  with 
the  bank  cannot  recover  money  paid  by  it  on  forged  checks  after  he 
is  chargeable  with  notice  of  such  forgeries  and  fails  to  notify  the  bank 
thereof.     First  Nat.  Bank  v.  Allen,  80. 

9.  Forged  Checks — Notice  to  Depositor — Liability  of  Bank.  — If  sev- 

eral checks  are  forged  by  the  agent  of  the  depositor  and  paid  by  the 
bank,  after  he  is  chargeable  with  notice  that  his  agent  is  guilty  of  such 
forgeries  he  is  estopped  from  asserting  a  claim  against  the  bank  for 
the  money  paid  on  such  checks  by  it.     First  Nat.  Bank  r.  Allen,  80. 
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10.  FoRQED  Chbces— Ltabilitt  of  Depositor.  — Thongb  •  depositor  bj 
his  negligence  has  become  liable  for  a  forged  check  paid  by  his  banker, 
yet,  if  the  latter  has  recovered  thereon  from  the  forger,  the  liability  of 
such  depositor  is  only  the  amount  remaining  after  deducting  from  th* 
check  the  sum  received  from  the  forger.     First  Nat.  Bank  v.  Allen,  80. 

11.  CsariFiBD  Check.  —  The  fact  that  the  drawer  of  a  check  procures 
it  to  be  certified  by  the  bank  on  which  it  is  drawn,  before  deliver* 
ing  it  to  the  payee,  does  not  relieve  the  latter  from  the  necessity  of 
making  due  presentation  and  giving  due  notice  of  default  if  he  wishes 
to  hold  on  to  the  liability  of  the  drawer,  but  such  certification  does  not 
discharge  the  drawer,  where  the  bank  becomes  insolvent,  if  the  payee 
■hows  proper  diligence  in  presenting  the  check  for  payment  and  giving 
notice  of  its  dishonor.  Cincinnati  Oyster  etc  Co.  v.  National  etc  Bank, 
660. 

12.  Cbrtitied  Check.  —  If  thb  Drawer  or  a  Check  Delivers  it  al- 
READ7  Certified,  the  relations,  duties,  and  obligations  between  him  and 
the  payee  or  holder  are  the  same  as  if  such  check  had  not  been  cer- 
tified. It  is  otherwise  where  the  check  is  delivered  without  certifica* 
tion,  and  the  holder,  instead  of  presenting  it  for  and  receiving  pay 
ment,  presents  and  procures  it  to  be  certified.  Cincinnati  Oyster  etc  Co, 
T.  National  etc  Bank,  560. 

13.  Negligence  of  CoLLEcriNO  Bank.  —  If  a  bank,  upon  receiving  » 
'check  from  the  payee  for  collection,  sends  it  direct  to  the  bank  against 

which  it  is  drawn,  and  the  latter,  although  having  sufficient  funds 
of  the  drawer  at  the  time  it  is  received  to  pay  it,  neglects  to  do  so, 
•nd  subsequently  fails  before  payment  is  made,  the  negligence  of  th» 
collecting  bank  in  so  sending  the  check  is  such  as  to  prevent  any  recov- 
ery by  the  payee  against  the  drawer.  The  fact  that  the  latter,  through 
misrepresentations  by  the  former,  sends  bira  a  duplicate  check,  does 
not  change  the  legal  rights  of  the  parties.      Wagner  v.  Crook,  672. 

14.  Collections  —  Negligence. — A  bank  intrusted  with  negotiable  pa- 
per for  collection  must  have  it  presented  to  the  drawee  for  payment 
by  a  suitable  agent  who  must  be  some  party  other  than  the  drawee. 
A  failure  on  the  part  of  the  collecting  bank  to  perform  this  duty  is  neg- 
ligence, for  which,  as  between  the  drawer  and  payee,  the  latter  must 
suffer.      Wagner  v.  Crook,  672. 

16.  Negligence  as  to  Collections — Evidence. — Upon  an  issue  as  to 
whether  a  bank  has  been  guilty  of  negligence  in  failing  to  collect  cer- 
tain notes  left  with  it  for  collection,  the  statement  of  its  cashier  that 
the  failure  to  collect  was  the  "  fault"  and  "neglect"  of  the  bank  is  not 
admissible,  it  being  a  mere  expression  of  opinion.  iSuch  evidence  is 
important,  and  the  court,  on  appeal,  cannot  say  that  it  was  not  preju- 
dicial to  plaintiff's  case.     Plymouth  County  Bank  v.  Gilman,  786, 

BILLS  AND  NOTES. 
See  Negotiable  iN.sTRaHENTS. 

BILLS  OF  LADING. 
See  Carkikks,  6. 

BLANKS. 
See  Alteration  of  Instruments;  Filling  Blanks. 
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BONDS. 
See  CoRFOBATioiTB,  %  5;  Municipal  Corporations,  32. 

BOOKS  OP  ACCOUNT. 
See  EviDEMOK,  8. 

BOUNDARIES. 
See  EviDENCS,  I. 

BOUNTIES. 

1.  A  BouNTT  SIQNIFIKS  moneys  paid,  or  a  premium  offered,  to  encourage  or 
promote  an  object,  or  procure  a  particular  act  or  thing  to  be  done,  or  a 
Bum  or  other  thing,  given  generally  by  the  government,  to  certain  per- 
sons for  some  service  they  have  done  or  are  about  to  do  the  pablio. 
Ingram  y.  Colgan,  221. 

C  The  DiFFERKNca  between  a  BoaNTY  and  a  Reward  is  that  the  former 
applies  to  services  where  the  act  of  many  persona  is  desired,  each  of 
whom  may  act  upon  the  offer  and  entitle  himself  to  its  benefits,  with- 
out prejudicing  the  claims  of  another,  while  the  latter  applies  to  th« 
case  of  a  single  service  which  can  be  performed  but  once,  and  the  per- 
formance of  which  terminates  the  power  of  any  other  person  to  entitle 
himself  to  it  by  any  subsequent  act.     Ingravi  v.  Colgan,  221. 

1.  The  Riqht  to  a  Bounty  becomes  Vested  when  it  has  been  earned  by  a 
full  compliance  with  the  conditions  of  the  statute.  Ingram  v.  Colgarit 
221. 

See  Claims,  2;  Lkoislatltre,  4;  Statutes,  14,  16w 

BOYCOTT. 
See  Injunction,  1-4. 

BUILDING   ASSOCIATIONS. 
See  Associations. 

BURDEN  OF  PROOF. 
See  Cbibunal  Law,  2;  Evidence,  5;  Nuisanoi,  L 

BY-LAWS. 
See  Corporations,  1-3. 

CANCELLATION. 
See  Deeds,  11. 

CARRIERS. 

1.  Liability  op  When  Ceases. — The  liability  of  a  carrier  as  such  doee 

not  terminate  on  the  arrival  of  the  goods  at  the  point  of  destination 
and  on  placing  them  in  the  station-house  of  the  carrier  there  situ- 
ate, if  the  consignee  has  not  had  a  reasonable  opportunity  to  remove 
them  after  notice  to  do  so  or  after  a  reasonable  effort  on  the  part  of  the 
carrier  to  give  such  notice.     Railway  Co.  v.  Nevill,  208. 

2.  Delivery  to.  What  is  so   as  to  Fix  Liability. — When  a  shipper 

surrenders  the  entire  custody  of  his  goods  to  the  carrier  for  immedi- 


950  Index. 

ate  transportation,  who  accepts  them,  hii  liability  at  onee  commence!. 
It  matters  not  how  long  nor  for  what  causes  he  may  delay  putting 
the  goods  in  course  of  transportation.     Railway  Co.  ▼.  Murphy,  202. 

%.  LlABiLiTT  roa  Goods  Dbstkoyki)  B7  Mobs. — Where  there  has  been  » 
total  failure  to  deliver  goods  occasioned  by  the  depredations  or  vio< 
lence  of  mobs  or  rioters  the  carrier  is  answerable.  Bailtoay  Co.  t.  Kev- 
ill,  208. 

4.  Stipolatioh  against  Neqlioknob.  —  A  carrier  of  passengers  cannot, 
by  contract,  stipulate  against  liability  for  its  own  negligence.  Jones  v. 
St.  LouU  etc  Ry.  Co.,  514. 

6.  NjtQLiosNCE.  —  Bill  or  Ladino  Limitino  Damages  for  loss  to  the  value 
of  the  goods  at  the  time  and  place  of  shipment  is  invalid  and  un- 
availing as  against  loss  caused  by  the  negligence  of  the  carrier.  la 
•ucb  case  the  measure  of  damages  for  the  loss  is  the  value  of  the 
goods  at  the  point  of  destination,  if  accepted  by  the  carrier  for  trans- 
portation on  a  through  bill  of  lading  and  freight  rate  over  a  connecting 
line  to  the  point  of  destination.     Ruppel  v.  Alleghany  Ry.,  666. 

6.  Qualified  Liability. — A  common  carrier  cannot,  by  o£fering  to  carry 

under  a  qualified  liability,  constitute  himself  a  common  carrier  with 
such  liability  only  as  he  advertises  to  assume.  Kirby  v.  Western  Union 
Tel.  Co.,  765. 

7.  DoTT,  Liability,  and  Limitation  thereof. — A  common  carrier  must 

accept  and  carry  whatever  is  oflFered  to  him,  at  a  reasonable  time  and 
place,  and  of  a  kind  that  he  undertakes  or  is  accustomed  to  carry,  sub- 
ject to  the  full  liability  of  a  common  carrier,  unless  there  ia  a  special 
agreement  limiting  such  liability.    Kirby  v.  Western  Union  TeL  Co.,  765. 

ti  Contbact  Limiting  Liability,  uow  Pkovkd. — A  special  contract  lim- 
iting the  liability  of  a  common  carrier,  except  as  to  the  "rate  of  hire* 
and  "the  time,  place,  and  manner  of  delivery,"  must  be  proved  by  the 
signature  of  the  shipper  or  sender.  Kirby  v.  Western  Union  TeL  Co., 
765. 

t.  Exacting  Agreement  Limiting  Liability. — A  common  carrier  cannot 
exact  a  special  agreement  limiting  his  liability  as  a  condition  precedent 
to  the  discharge  of  his  duty.     Kirby  v.  Western  Union  TeL  Co.,  765. 

See  Gamb  Laws;  Railroads,  7-9;  Telegbaph  Compamiks,  1,  2. 

CATTLE-GUARDS. 
See  Railroads,  4-6. 

CHARACTER. 
See  Homicide,  3,  5. 

CHATTEL  MORTGAGES. 
A  Chattel  Mortgage  Taken  in  the  Name  of  a  Partnership  Withoiw 
Mentioning  the  Name  of  Either  of  its  Partmbbs  is  not  on  that 
account  invalid.     Hendren  ▼.   Wing,  218. 

See  Fixtures,  4;  Grants,  1. 

CHECKS. 
L  KioOTiABiLTTY. — A  check,  with  or  without  the  words  "value  reoeired,* 
is  negotiable.     The  Famous  Shoe  etc  Co.  v.  Crosswhite,  424. 
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Z.  Fraud  in  Procdrino  — Bona  Fide  Holder — Evidence. — Ordinarily, 
the  holder  of  a  check,  who  seeks  to  recover  thereon,  is  not  bound  to 
account  for  its  possession;  but,  when  fraud  in  its  procurement  from 
the  maker  is  shown,  it  devolves  upon  the  plaintitf  to  prove  that  he  is  a 
bonajideholder.  Such  a  showing  entitles  him  to  recover.  T/u  Famout 
Shoe  etc  Co.  v.  Crosswhite,  424. 

8.  R10HT8  OF  Bona  Fide  Holder  not  Affected  bt  Custom.  — It  is  no 
defense  to  an  action  on  a  check  by  a  bona  fide  holder  and  indorsee 
thereof  that  the  drawer,  in  delivering  it  to  a  person  who  represented 
himself  as  another,  relied  on  the  custom  of  the  bank  on  which  it  was 
drawn  of  requiring  the  payee  to  be  identified.  T}\A  Fatnout  Shot  etc 
Co,  r.  Crosswhite,  424. 

See  Banks,  2-13;  Payment. 

CHILDREN. 
See  Infants. 

CLAIMS. 

1.  A  Claim  is  a  demand  of  some  matter  as  of  right,  made  by  one  person 
npon  another,  to  do  or  to  forbear  to  do  some  act  or  thing  as  a  matter  of 
duty.     Ingram  v.  Colgan,  221. 

C.  Claims  against  State,  when  Must  be  Presented  to  the  Board  of 
Examiners. — If  a  statute  provides  that  any  person  having  a  claim 
against  the  state  may  present  it  to  the  board  of  examiners,  and  that 
the  controller  of  the  state  must  not  draw  his  warrant  for  any  claim 
unless  it  has  been  approved  by  that  board,  another  and  subsequent 
statute  providing  that  every  person  who  shall  kill  a  coyote  shall  be 
paid  a  bounty  of  five  dollars  out  of  the  general  fuud,  and  that  he  shall 
make  proof  to  the  board  of  supervisors  of  the  county  in  which  the  ani- 
mal  was  killed,  and  deposit  its  scalp  with  them,  and  that  there  shall 
thereupon  be  issued  to  him  a  certificate  of  the  clerk  of  such  board 
showing  the  number  of  scalps  so  deposited,  and  that,  on  such  certifi- 
cate being  presented  to  the  controller,  he  may  draw  his  warrant  on  th« 
general  fund  for  the  sum  named  therein  in  favor  of  the  person  entitled 
thereto,  that  officer  is  not  authorized  to  act  until  the  claim  has  been 
presented  to  and  approved  by  such  board  of  examiners.  Ingram  v.  Col- 
gattf  221. 

COLLATERAL  ATTACK. 
See  Judgments,  3;  Process,  3. 

COLLATERAL  SECURITY. 
See  Negotiable  Instruments,  4,  9. 

COLLECTIONS. 
See  Banks,  12-15. 

COMBINATIONS. 
See  Labor  UNiONa,  2, 

COMMISSIONERS. 
See  Agency,  4-7;  Notice;  Statutes,  3. 
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COMMON  CARRIERS. 
See  Carriers. 

COMPOUNDING  FELONY. 
OoiTTRAor,  AoRBKMKNT  MOT  TO  Prusecutb  A  Criuinal  Charok. — ^To  Fen* 
dm  a  oontract  void,  oa  the  ground   that  ita  consideration  waa  the 
suppression  of  a  prosecution,  tlie  crime  charged  need  not  have  been 
eommitted.    Jnauranee  Co.  v.  Hull,  571. 

COMPROMISE. 
RiOHT  TO  CoHPROMiSB  and  settle  an  existing  and  asserted  claim  does  not 
depend  on  the  ultimate,  decision  for  or  against  its  validity,     BaUey  T. 
Philadelphia^  691. 

See  iNisUKANOB,  8-10. 

CONFLICT  OF  LAWS. 
Suit  by  Nonresident  against  Married  Woman — Remedy— Lex  Fori. 
A  nonresident  creditor  suing  a  married  woman  in  this  state  is  entitled 
to  such  remedies  only  as  are  afforded  by  the  lex  /orL  Prior  to  the 
Missouri  revision  of  1889  a  married  woman  was  not  subject,  in  that 
•tate,  to  the  process  of  attachment.  Hence,  a  nonresident  creditor 
could  not  proceed  against  her  by  attachment  for  a  debt  contracted  by 
her  in  another  state  prior  to  that  time.  Ruhe  v.  Buck,  439. 
See  Contracts,  6;  Insurance,  19-22;  Limitations  oi  AcnoNS,  L 

CONSIDERATION. 
See  Contracts,  9. 

C0NSPIR.4CY. 

1.  Conspiracy  at  Common  Law  was  a  combination  between  two  or  more 

persons  to  do  an  unlawful  thing,  or  to  do  a  lawful  thing  by  unlawful 
means.     Longshore  Printing  Go.  v.  Howell,  640. 

2.  Strikes  among  Workmen  are  not  necessarily  unlawful,  though  they  may 

become  both  illegal  and  criminal  by  the  means  employed  to  enforce  their 
objects.  Employees  may  lawfully  quit  their  service  either  singly  or  in 
a  body,  but  if  unlawful  means  are  used  to  uphold  or  maintain  a  strike, 
or  if  the  end  to  be  attained  is  unlawful,  tlien  the  strike  itself  is  uo* 
lawful.     Longshore  Printing  Co.  v.  Hoioell,  6i0. 

See  Injunction,  3;  Labor  Unions,  2. 

CONSTITUTIONAL  LAW. 

See  CoNSTiTirriONS;    Legislature,   2-4;    Municipal   Corporations,  33| 

Officers;  Statutes;  Taxes,  3-6. 

CONSTITUTIONS. 

1.  "Law  Of  THE  Land"  means  the  common  law,  and  the  statute  law  exist* 

ing  in  a  state  at  the  time  of  the  adoption  of  a  state  constitution.  Maul- 
din  V.  City  Council,  23. 

2.  Function  of  Different  Departments  of  Government. — A  coustitn* 

tion  distributing  the  powers  of  government  into  three  departments,  to 
wit,  legislative,  executive,  and  judicial,  gives  to  each  department  ex- 
clusive authority  over  the  subject  to  be  committed  to  it,  and  the  legis* 
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latnre  cannot  depute  the  performance  to  one  department  of  a  function 
•ssentially  pertaining  to  another,  but  there  are  functions  which  are 
often  performed  by  one  of  these  departments  of  such  a  character  that 
their  performauce  does  not  necessarily  belong  to  it,  and,  where  such  is 
the  case,  the  authority  of  the  department  is  not  necessarily  exclusive, 
and  another  department  may  be  required  to  perform  the  same  or  a 
similar  function.     Fox  v,  McDonald,  98. 

5.  Intebfrktatiok. — Constitutions,  like  statutes,  are  properly  to  be  ex> 
pounded  in  the  light  of  conditions  existing  at  the  time  of  their  adoption. 
Hence  if,  before  the  adoption  of  a  constitution,  there  were  local  boards, 
tribunals,  and  officers  exercising  functions  partly  legislative,  partly 
executive,  and  partly  judicial  in  their  nature,  the  fact  that  by  such 
constitution  the  powers  of  government  are  classified  into  three  depart- 
ments, and  the  members  of  each  department  forbidden  to  exercise  the 
powers  belonging  to  another,  will  not  prevent  the  legislature  from  au- 
thorizing the  exercise  by  such  board;j,  tribunals,  or  officers  of  the  pow- 
ers before  possessed  by  them,  though  their  exercise  may  involve  func» 
tions  which  in  their  nature  are  not  restricted  to  a  single  one  of  these 
departments.     Fox  v.  McDonald,  98. 

4.     iNTERPnETATION    OF   LaWS.  — NsiTHBa    CONSTITUTIONS  NOR  STATUTES 

SHOULD  BE  SO  CONSTRUED  as  to  have  a  retroactive  effect,  unless  such 
intention  is  clearly  expressed.     Kirhy  v.  Western  Union  TeL  Co.,  765. 

6.  Decisions  and  Laws  existing  and  in  effect  previous  to  the  adoption 
of  a  new  state  constitution,  and  not  directly  or  by  necessary  implica- 
tion denied  therein,  survive  with  full  force  and  effect.  Mauldin  v. 
City  Council,  723. 

6.  Liberty  Includes  the  Right  to  Acquire  Property,  and  that  means 
and  includes  the  right  to  make  and  enforce  contracts.  Ritchie  v.  Peo- 
ple, 315. 

7.  The  Right  to  Make  Contracts  is  Inherent  and  Inalienable. — Any 
attempt  to  unreasonably  abridge  it  is  opposed  to  the  constitution. 
Ritchie  v.  People,  316. 

8.  A  Woman  is  Entitled  to  the  same  rights  nnder  the  constitution  to 
make  contracts  with  reference  to  her  labor  as  are  secured  thereby  to 
men.  She  is  both  a  citizen  and  a  person  within  the  meaning  of  the 
fourteenth  amendment  of  the  constitution  of  the  United  States.  With 
respect  to  an  occupation  not  unsuitable  to  her  sex  the  legislature  can- 
not declare  the  number  of  hours  per  day  or  week  in  which  she  may 
be  employed.     Ritchie  v.  People,  315. 

ft  One  is  Deprived  of  Property  within  the  Meaning  of  the  Con- 
sriTOTiON  if  he  is  deprived  of  the  right  to  make  reasonable  contracts. 
Ritchie  v.  People,  315. 

10.  Appropriations  —  To  an  Appropriation  within  the  Meaning  of 
THE  Constitution  Nothing  More  is  Requisite  than  a  designation  of 
the  amount  and  the  fund  out  of  which  it  shall  be  paid.  It  is  not  essen- 
tial that  the  funds  to  meet  the  same  be  at  the  time  in  the  treasury,  and, 
in  some  instances,  an  act  making  an  appropriation  need  not  name  the 
fund  out  of  which  payment  is  to  be  made.     Ingram  v.  Colgan,  221. 

11.  To  an  Appropriation  it  is  Necessary  that  the  amount  of  money 
appropriated  shall  be  designated,  and  if,  from  the  statute,  it  is  not 
possible  to  ascertain  the  amount  to  be  paid  out,  no  valid  appropriation 
is  made.     Ingram  v.  Colgan,  221. 

See  Interstate  Commekce,  4;  Judgments,  11;  Libel,  12,  13. 
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CONTEMPT. 

1.  Reckivrrs— Attachment  against — Civil  Contempt. — Interfering  with 
property  in  the  possession  of  a  receiver  by  attaching  it  is  a  civil  con* 
tempt,  and  a  motion  to  commit  for  such  contempt  may  be  answered  by 
showing  that  the  receiver  has  waived  it.     Holbrook  v.  Ford,  917. 

S.  Contempt  in  Civil  Cases — Rights  of  Parties. — A  coart  of  equity  asked 
to  proceed  as  for  a  contempt  against  a  creditor,  who  seeks  to  reach,  by 
attachment  or  garnishment,  debts  due  to  an  insolvent  debtor  from  per* 
sons  residing  out  of  the  state,  may  properly  inquire  which  of  the  parties 
has  a  paramount  right  or  superior  equity  to  such  debta.  Holbrook  t. 
Ford,  917. 

1.  Waiver  or  Contempt. — If  a  party  has  been  gnilty  of  contempt  of  court 

by  bringing  suit  against  a  receiver  without  leave,  the  contempt  is  waived 
by  the  appearance  of  the  receiver  in  the  suit.     Holbrook  t.  Ford^  917* 

CONTRACTORS. 
See  Mastkb  and  Servant,  2;  Mumicifal  Corporations,  29. 

CONTRACTS. 
L  Contracts  Partly  Written  and  Partly  Printed  are  controlled  by  the 
written   part,  in  case  the  parts  are  apparently  inconsistent,  or  there 
ia  reasonable  doubt  upon  the  sense  or  meaning  of  the  whole.     Sum- 
mera  v.  Hibbard,  872. 

2.  Purchase  by  Letter. — An  absolute  offer  by  letter  to  purchase  goods, 

accepted  by  letter  in  the  same  manner,  forms  an  absolute  and  uncondi* 
tional  contract.     Summers  v.  Hibbard,  872. 

5.  Purchase  by  Letter. — Printed  Matier  on  a  letter  head  forms  no  part 

of  the  letter  written  thereon,  and  does  not  qualify  an  absolute  contract 
of  purchase  arising  from  an  offer  contained  in  such  letter.  Summera 
T.  Hibbard,  872. 
4.  Duty  to  Perform. — If  a  party  by  his  positive  contract  creates  a  duty  or 
charge  upon  himself,  he  becomes  an  insurer,  and  must  make  his  con- 
tract good,  either  by  performance  or  the  payment  of  damages,  and  in- 
evitable accident  affords  him  no  relief.     Summers  v.  Hibbard,  872. 

6.  CoNTRAcrj-3  TO  MANUFACfURE — DuTY  TO  Perfokm. — The  performance  of 

an  absolute  contract  to  sell  and  deliver  at  a  certain  time  goods  to  be 
manufactured  by  the  seller  ia  not  excused  by  the  breakage  of  the  ma* 
chinery  of  his  manufactory.     Summers  v.  Hibbard,  872. 

6.  Conflict  of  Laws — Law  of  Performance — Law  of  Remedy.— Matters 

bearing  upon  the  execution,  the  interpretation,  and  the  validity  of  a 
contract  are  deterntiued  by  the  law  of  the  place  of  its  execution.  Mat* 
ters  connected  with  its  performance  are  regulated  by  the  law  prevailing 
at  the  place  of  performance.  Matters  respecting  the  remedy,  such  as 
bringiiig  of  suits,  admissibility  of  evidence,  and  statutes  of  limitation, 
depend  upon  the  law  of  the  place  where  the  suit  is  brought.  Ruke  v. 
Buck,  439. 

7.  A  Contract  Opposed  to  the  Public  Policy  and  Laws  of  this  state  will 

not  be  enforced  by  its  courts.     Rose  v.  Kimberly,  855. 

8.  An  Illegal  Agreement  Made  by  a  Plaintiff  will   not  defeat  him 

unless  his  cause  of  action  is  founded  upon,  or  arises  out  of,  such  agree- 
ment.    Insurance  Co.  v.  Hull,  671. 
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t.  Illsoai,,  Retaivino  CJonsideration,  —  If  a  contract  Is  void,  because 
resting  upon  an  illegal  consideration,  its  repudiation  by  one  party  does 
not  give  the  other  the  right  to  have  restored  to  him  what  ho  parted 
with  nnder  it,  nor  does  the  retaining  by  the  party  of  what  he  has  re- 
eeived  amount  to  a  ratification  of  such  contract  by  him.  An  illegal 
contract  is  not  susceptible  of  ratification.     Insurance  Co.  v.  Hull,  571. 

See  Carkierr,  4,  8,  9;  Compounding  Felony;  C onstitotions,  7-9;  Cok* 
PORATioNs,  4;  Estoppel,  2;  Evidence,  9;  Fraud,  1,  3;  Leoislaturb» 
3;  MoKTaAGE3,  4;  Statutes,  10. 

CONTRIBUTORY  NEGUGENCE. 
See  Masteb  and  Servant,  12;  Negligence  9,  10. 

CONVEY ANCK 
See  Deeds. 

CORPORATIONS. 

1.  By-laws  Inconsistent  with  the  General  Law. — A  corporation  ha» 

no  power  to  change  or  abrogate  any  provision  of  the  law  of  its  exist* 
ence  by  means  of  a  by-law.     Durktt  v.  People,  340. 

2.  A  Bt-law  or  a  Corporation  Authorizing  Holders  of  Bonds  Issu2i> 

BY  IT  TO  Vote  at  its  elections  is  void  if  the  general  laws  of  the  state 
confer  that  authority  ou  stockholders  only.  Durkee  v.  People,  340. 
S.  The  Power  to  Ratify  an  Agreement  or  By-law  cannot  extend  to 
agreements  or  by-laws  which  a  corporation  has  no  power  to  make.  Nor 
can  the  stockholders  by  their  acquiescence  or  agreement  ratify  such 
action  of  the  corporation  so  that  they  may  not  at  any  time  refuse  fur> 
ther  acquiescence,  and  insist  on  their  rights  under  the  law.  Durkee  v. 
People,  340. 

4.  Notice  must  be  Taken  by  all  Persons  of  the  Limitations  upon 

the  power  of  a  corporation  contained  in  the  laws  of  the  state.  There- 
fore, no  one  can  be  regarded  as  deceived  into  the  supposition  that  a 
corporation  can  make  a  contract  into  which  it  has  sought  to  enter,  if  the 
power  to  make  it  is  denied  by  law.     Durkee  v.  People,  340. 

5.  A   Contract  Stipulating  that  the   Holders  of  the  Bonds  or  ▲ 

Corporation  may  Vote  at  its  elections  must  be  disregarded  if  the 
constitution  or  laws  of  the  state  give  such  right  to  stockholders  only. 
Durkee  v.  People,  340. 

6.  Stockholder's  Liability. — Upon  the  Renewal  or  Extension  of  the 

time  of  payment  of  a  debt  by  a  corporation  a  stockholder's  liability 
continues,  though  he  has  before  such  renewal  or  extension  parted  witb 
his  stock.     Boice  v.  Hodge,  569. 

7.  Pleading  Existence.  —  A  complaint  against  a  corporation  must  aver 

the  fact  of  incorporation,  or  show  that  it  is  an  artificial  being  capable 
of  being  sued,  notwithstanding  a  statute  making  it  unnecessary  to 
prove  its  existence,  unless  the  defendant  avers  in  his  answer  that  the 
plaintiff  is  not  a  corporation.  State  v.  ChicarfO  etc.  Ry.  Co.,  783. 
I.  Dissolution  and  Destruction  of  by  Failure  to  Exercise  Corpo« 
RATE  Rights  and  Franchises.  —  If  a  corporation,  by  virtue  of  % 
judicial  sale,  is  deprived  of  all  its  property  and  franchises,  and  there* 
after  continues  for  a  quarter  of  a  century  to  have  no  property  or 
franchises,  and  no  business  or  place  of  business,  during  all  of  which 
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time  it  fails  to  elect  any  officers  or  keep  any  office,  It  will  be  presumed 
to  hare  surrendered,  and  the  state  to  have  accepted,  its  franchises,  and 
to  have  terminated  its  corporate  existence.  Combes  v.  Keyet,  839. 
9.  Jddomknts  aoainst— Extraterritorial  EwrtcT  or. — After  a  corpo- 
ration has  been  adjudged  insolTent  in  the  state  of  its  creation,  and 
placed  in  the  hands  of  a  receiver,  with  full  power  to  control  and  man* 
age  its  affairs,  and  its  officers,  directors,  agents,  and  attorneys  hav* 
been  enjoined  from  in  any  manner  continning  its  business,  and  from 
attempting  to  use  its  name,  privileges,  or  franchises  for  any  purpose, 
an  officer  of  such  corporation  cannot,  against  the  objection  of  such  re> 
oeiver,  use  its  name  to  prosecute  a  writ  of  error  in  another  state. 
American  Water  Woi-Jai  Co.  v.  Farmers'  Loan  etc.  Co.,  285. 

10.  A  Judgment  Rendered  aqainst  a  Corporation  ajter  Its  Dissolit- 
TION,  or  after  a  surrender  by  it  and  an  acceptance  by  the  state  of  its 
corporate  rights  and  franchises,  is  void.  A  defunct  corporation  can* 
not  be  brought  into  court  by  any  process  whatever.  Combea  v.  Keye*^ 
839. 

11.  Practice. — In  an  Actio.v  against  a  Dissolved  or  Defunct  Corpora. 
TION  it  is  proper  for  one  who  has  been  its  secretary  to  give  and  inform 
the  court  of  the  facts  which  had  worked  the  corporate  dissolution  and 
death.     Combes  v.  Keyes,  839. 

12.  Trust  Fund  Doctrine. — A  Creditor,  knowing  a  Corporate  Debtor 
TO  BE  Insolvent,  may  attach  its  property,  and,  by  so  doing,  obtain  » 
lien  and  preference  which  other  creditors  cannot  compel  him  to  sur- 
render or  share  with  them.     Ballin  v.  Merchants'  Exchange  Bank,  834. 

13.  Foreign,  Doino  Business  within  the  State,  What  is  not. — The 
taking  of  a  single  mortgage  in  this  state  by  a  foreign  corporation,  to 
secure  a  pre-existing  debt  for  goods  sold  in  another  state,  is  not  doing 
business  within  the  state  within  the  meaning  of  a  statutory  or  consti- 
tutional provision  prohibiting  the  doing  of  such  business,  except  whan 
the  corporation  maintains  one  or  more  places  of  business  within  the 
state  and  an  authorized  agent  on  whom  process  against  it  may  be 
served,     Florsheim  etc.  Dry  Goods  Co.  v.  Lester,  162. 

14.  Bt  what  Law  Governed. — A  corporation  is  governed  by  the  laws 
of  the  state  or  sovereignty  under  and  by  virtue  of  which  it  has  been 
created.  Though  it  may  transact  business  in  other  jurisdictions,  yet 
its  charter  or  the  laws  to  which  it  owes  its  existence  have  a  paramount 
influence  over  its  corporate  powers  whenever  it  undertakes  to  exer- 
cise them.     American  Water  Works  Co.  v.  Farmers'  Loan  etc,  Co.,  285. 

16.  A  Corporation  Dwells  within  the  State  of  Its  Creation,  and  can- 
not Migrate  to  another,  though  it  may  there  contract  and  exercise 
such  other  corporate  franchise  as  the  laws  of  that  state  permit.  Combe* 
V.  Keyes,  839. 

16.  Domicile — Situs  of  Debts. — A  foreign  corporation  has  its  domicile  in 
the  state  from  which  it  derives  its  existence,  and  the  situs  of  its  debta 
is  in  that  state.     HoUrrook  v.  Ford,  917. 

8ee  Creditor's  Suit;  Equity,  2;  Libel,  1;  Mandamus. 

COSTS. 

Costs  are  Not  Matter  of  Right  in  Equity,  but  may  be  awarded  er 

withheld  in  the  discretion  of  the  chancellor.     Pile  v.  Pedriek,  677. 

See  Appeal,  3;  Judgments,  16. 
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COTENANCY. 
See  Partition;  Partnership.  14. 

COUNTIES. 
▲  CouMTT  IS  NOT  LiABLE  for  damages  caused  by  its  wrongful  attachment 
of  property.     Beed  v,  Howell  County,  466. 

COURTS. 
See  Amicus  Ccrim. 

COVENANTS. 
Convey AN0B3.  —  Covenants  which  are  Connected  with  the  Estatb 
Run  with  the  Land,  aud  vest  in  point  of  benefit  and  liability  in  uk 
assignee.     Hickey  v.  Loike  Shore  etc.  By.  Co.,  545. 

CREDITOR'S  SUIT. 
Obbditor's  Bili.  Filed  aqainst  a  FoREiaN  Corporation,  without  serv- 
ice of  process  thereon,  creates  no  lieu  upon  debt*  due  thereto  by  for> 
eign  creditors.     HolbrooJc  v.  Ford,  917. 

CRIMINAL  LAW. 

1.  AlJBl. — An  instruction  that  if  defendant  has  failed  to  establish  hia  alibi, 

through  the  perjury  or  want  of  recollection  of  his  witnesses,  it  is  a  cir- 
cumstance against  him  is  erroneous,  because  it  may  make  him  suffer 
for  the  perjury  of  others.     Prince  v.  State,  28. 

2.  Alibi. — An  instruction  that  the  burden  of  proof  is  on  the  accused  to 

establish  his  alibi  "  to  your  satisfaction"  is  erroneous  in  omitting  the 
word  "  reasonable."     Prince  y.  State,  28. 

8.  Reasonable  Doubt  —  Alibi. — The  whole  evidence,  including  that  re« 
lating  to  an  alibi,  should  be  duly  considered  and  weighed,  and  if,  after 
such  consideration,  the  jury  have  a  reasonable  doubt  of  defendant's 
guilt,  arising  out  of  any  part  of  the  evidence,  they  must  acquit. 
Prince  v.  State,  28. 

4.  Alibi — Reasonable  Doubt.— Whenever  the  evidence  introduced  to 
support  the  defense  of  an  alibi  creates  a  reasonable  doubt  of  the  de- 
fendant's  guilt  he  is  as  much  entitled  to  an  acquittal  as  'if  the  reason- 
able doubt  had  been  created  or  produced  by  any  other  legitimate  evi- 
dence.    Prince  v.  State,  28. 

6.  Injuring  Trees. — After  persons  engaged  in  constructing  a  telegraph 
line  on  a  public  highway  are  informed  by  the  owner  of  abutting 
lands  of  his  ownership  of  such  lands  and  of  the  trees  growing  thereon 
in  the  highway,  and  he  protests  against  their  interfering  or  injuring 
such  trees,  but  they  nevertheless  choose  to  go  on  and  do  the  injury 
and  are  subjected  to  a  criminal  prosecution  therefor,  it  is  for  the  jury 
to  say  whether  or  not  they  acted  heedlessly,  recklessly,  and  mali- 
ciously, and  if  so,  they  may  be  found  guilty.     Daily  v.  State,  578. 

6.  Judgment  in  Criminal  Cases,  Suspending  Execution  of. — A  court  can- 
not suspend  the  execution  of  its  sentence  pronounced  in  a  criminal  case, 
except  as  an  incident  to  the  review  of  the  case  upon  writ  of  error,  or 
upon  other  well-established  legal  grounds.  Therefore,  if  it  does  by  its 
order,  after  sentencing  the  accused  to  imprisonment  for  a  term  speci- 
fied, purport  to  suspend  such  imprisonment  until  the  further  order  of 
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the  court,  It  cannot,  after -the  expiration  of  the  term  specifled,  direct 

his  imprisonment,  though  during  such  term  he  was  at  liberty,  and  saf* 

fered  no  imprisonment  whatever.     In  re  Webb,  846. 
7.   Fines. — Partt  cannot  Complain  that  a  fine  assessed  against  him  la 

less  than  the  minimum  provided  for  by  ordinance.     Harmiaon  v.  Levriu' 

town,  893. 
See  Assault;  Compoundino  Felont;  Oahk  Laws;  Homioidk;  Larcentj 
Rape;  Trial,  1,  6;  Witnesses,  4,  6. 

CURTESY. 
TiNANcr  BY  THE  CuRTEST. — Ou  the  death  of  a  wife  holding  an  equitable 
Mtate  her  husband  becomes  tenant  by  the  curtesy  thereof.     Ogden  t. 
Ogdent  151. 

CUSTOM. 

See  Checks,  3. 

DAMAGES. 

1.  Damages  as  tob  Permanent  Injuries  cannot  be  allowed  nnless  it  ia 

reasonably  certain  from  the  evidence  that  the  injury  will  be  permanent. 
It  is  not  sufficient  that  there  be  a  reasonable  probability  that  the  injury 
will  be  permanent  and  lasting.     Black  v.  Miltoaukee  etc  By.  Co.,  849. 

2.  Contract  to  Manufacturk — Failure  to  PERroKM — Measure  of  Dam« 

AQSS. — If  a  vendor  in  a  contract  to  manufacture  and  deliver  goods  at 
a  given  time  fails  to  perform  his  agreement,  the  vendee  may  recover 
the  difference  between  the  contract  price  and  the  market  price,  without 
purchasing  the  goods  elsewhere.     Summers  v,  Hibbard,  872. 

3.  Contract  to  Manufacture — Postponement  of  Delivery — Measure  o» 

Damages. — If  the  delivery  of  goods  due  under  a  contract  for  their  mauu. 
facture  is  postponed  by  agreement,  the  measure  of  damages  for  non> 
delivery  ia  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  the  goods  are  deliverable  under  the  contract  to  post* 
pone.  If  the  time  of  delivery  is  postponed  indefinitely  by  agreement, 
the  measure  of  damages  for  failure  to  deliver  is  the  difference  between 
the  contract  price  and  the  market  value  at  a  reasonable  time  after 
demanding  performance.  Summers  v.  Hibbard,  872. 
See  Appeal.  13;  Carriers,  5;  Municipal  Corporations,  39-41j  Nequ* 
OSNCE,  6;  Railroads,  16. 

DEATH. 
See  Evidence,  4;  Negligence,  6-8. 

DEBRIS. 
See  Waters,  9-12. 

DEBTOR  AND  CREDITOR. 

1.  Payments — Application  or. — A  debtor  may  apply  monejrs  paid  by  him 

to  either  of  several  obligations;  but,  failing  to  direct  such  application  at 
the  time  of  payment,  his  creditor  may  at  any  time  prior  to  judgment 
apply  it  to  such  claim  as  he  sees  fit.     Baum  v.  TrantJiam,  697. 

2.  Marshaling  Securities. — If  One  Creditor  can  Resort  to  Two  Funds 

and  another  to  one  only,  the  latter  can  compel  the  former  to  resort  to 
the  fund  which  the  latter  cannot  touch  unless  they  have  not  the  same 
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creditor,  or  tha  two  fnods  are  not  the  property  of  the  same  person. 
Ootzian  v.  Shakman,  820. 

8.  Marshalinq  Skouritibs. — ^Thb  Fact  that  a  Cbbditor  hayinq  Two 
SBCUBITIB3  HOST  SuiTER  soMB  Dblat  if  compelled  to  ezbauat  one  of 
them  before  resorting  to  another  does  not  constitute  a  snffioieut  cause 
for  the  refusal  of  the  application  of  another  creditor,  having  but  one 
security,  to  compel  a  resort  to  the  security  in  which  he  has  no  interest. 
Ootzian  v.  Shakman,  820. 

Sea  AssiQMUBMTS  FOR  the  Bbnbfit  09  Creditors;  Estopfbl,  6;  F&avd* 
vlbnt  Comvbyances;  Insurance,  2. 

DECEDENTS'  ESTATES. 
See  JuDOMENTS,  4. 

DECLARATIONS. 
See  AoENCT,  8,  9;  Railroads,  I,  2. 

DEEDS. 

1.  Conveyances — Form — Intention. — A  conveyance  need  not  follow  any 

exact  form,  provided  it  expresses  an  intention  to  convey.  Crosa  ▼. 
Weare  Commission  Co.,  902. 

2.  The  Accidental  Omission  of  a  Seal  from  a  deed  does  not  affect  its 

validity.     Heyward  v.  Farmers'  Min.  Co.,  702. 

8.  Conveyances — Grantee  not  Signing  Deed. — When  a  grantee  accepts 
a  deed  and  goes  into  possession  under  it  he  is  bound  by  the  conditions 
contained  in  the  deed  as  effectively  as  if  he  had  signed  and  sealed  the 
instrument.    Hickey  v.  Lake  Shore  etc.  Ry.  Co.,  545. 

4.  Description. — If  a  deed  describes  land  by  metes  and  bounds,  and  then 
states  that  it  is  all  of  a  tract  of  land  (giving  another  description),  and 
the  two  descriptions  are  not  synonymous,  effect  will  be  given  to  the 
larger  and  less  restricted  description,  and  the  result  will  be  that  the 
deed  will  operate  as  a  conveyance  of  the  land  contained  in  both  descrip- 
tions.    Lake  Erie  etc.  R.  R.  Co.  v.   Whitham,  355. 

6.  Conveyances — Construction. — Conveyances  which  cannot  operate  as 
that  species  of  conveyance  indicated  by  the  letter  are  held  to  operate  in 
some  other  form,  so  as  to  effectuate  the  object  which,  from  the  whole 
instrument  and  the  circumstances  and  condition  of  the  title,  the  parties 
appear  to  have  intended.     Cross  v.   Weare  Commission  Co.,  902. 

6.  Delivery  of  a  Deed  is  Presumed  to  have  been  on  the  Day  of  Its 

Date,  though  it  was  subsequently  acknowledged.  Nor  is  this  presump- 
tion rebutted  by  evidence  that  it  did  not  come  to  the  personal  possession 
of  the  grantee  until  after  it  was  acknowledged,  if  it  was  procured  by  an 
attorney  acting  for  him  in  another  county.  Lake  Erie  etc.  R.  R.  Co.  v. 
Whitham,  355. 

7.  The  Delivery  of  a  Deed  Dated  on  the  Day  the  Suit  was  Brought 

is  prima  facie  established  to  have  been  before  such  suit  was  com- 
menced, by  the  undisputed  testimony  of  the  grantee  that  it  was  de- 
livered before  the  suit  was  commenced,  though  he  further  testifies  that 
he  was  in  another  county  on  that  day,  and  does  not  clearly  show  how 
ho  knew  the  precise  moment  of  the  commencement  of  the  action,  and 
reached  the  conclusion  that  it  was  after  the  delivery  of  the  deed.  Laka 
Erie  etc.  R.  R.  Co.  v.  Whitham,  355. 
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8.  Con VRTANOES— Covenants  and  Conditions  which  are  Binding  on 
THE  Grantee  and  His  Successors  in  Interest. — If  a  conveyance  de- 
clares that  it  is  made  subject  to  the  condition  that  the  grantee,  his  heirs 
and  assigns,  shall  make  and  maintain  a  good  and  sufficient  fence  at  cer- 
tain points  named  therein,  and  that  this  coiulition  shall  be  perpetually 
binding  on  the  owners  of  the  lands  granted,  and  the  grantee  and  his 
assigns  do  not  comply  with  such  condition,  the  grantor  may  himself 
construct  or  repair  the  fence  stipulated  for,  and  maintain  an  action  for 
reimbursement  against  tlie  original  vendee  and  his  grantees  to  charge 
each  with  the  expense  of  that  portion  of  the  fence  upon  the  lands  owned 
by  him.    Hichj  v.  Lake  Shore  etc.  By.  Co.,  545. 

9.  CONVETANCES — COVENANTS  AND  CONDITIONS,  DiVISIBILITT  07  LlABILITT 

VFON. — If  a  condition  is  annexed  to  a  grant  that  the  grantee,  his  heirs 
and  assigns,  will  maintain  a  fence  upon  certain  lauds  designated,  and 
the  grantee  conveys  portions  of  the  premises,  his  liability  as  to  such 
portions  terminates,  and  his  grantees  are  liable  for  the  respective  por- 
tions owned  by  him.     Hicky  v.  Lake  Shore  etc.  Ry.  Co.,  545. 

10.  A  Grantee  of  Land  is  mot  Obliged  to  Pat  a  Mortgage  thereoa 
which  constitutes  no  part  of  the  consideration  for  the  purchase,  and 
was  not  made  in  good  faith  for  a  bona  tide  indebtedness,  although  the 
grantee  took  a  deed  expressed  to  be  subject  to  encumbrances.  Hobinson 
Bank  v.  Miller,  883. 

11.  The  Destbuotion  and  Cancellation  of  a  Deed,  after  it  baa  beea 
delivered,  does  not  revest  the  title  in  the  grantor.  Potter  v.  AdamSt 
478. 

12.  Quitclaim  Deed — Bona  Fide  Purchaser. — One  holding  nnder  a  quit- 
claim deed  is  not  a  bona  fide  purchaser  without  notice,  tt'ood  v.  Holly 
Mfg.  Co.,  56. 

See  Acknowledgment;  Easements;  Evidence,  7;  Fbaudulsnx  Convey* 

ances,  4. 

DEFINITIONS. 

Amicus  curiae.     Birmingham  Loan  etc.  Co.  v.  First  Nat.  Bant,  45. 

"Appropriate  department."     Baiky  v,  Philadeliyhia,  691. 

Bounty.     Ingram  v.  Colyan,  221. 

Claim.     Ingram  v.  Colgan,  221. 

Conspiracy.     Longshore  Printing  Co.  v.  Howell,  640. 

Gift.     Ingram  V.  Colgan,  221. 

"Law  of  the  Laud."    Mauldin  v.  CUy  Coundl,  723. 

Liberty.     Ritchie  v.  People,  315. 

"Original  package."     State  v.  Parsons,  457. 

"Package."     State  v.  Parsons,  457. 

Peddler.     Slate  v.  Parsons,  457. 

Police  power.     Champer  v.  Greencasile,  390. 

Proximate  cause.     Dickson  v.  Omaha  etc  Ry.  Co.,  424. 

"Taking."     Willamette  Iron  ]Vo7-ks  v.  Oregon  Ry.  eic  Co.,  620. 

••  To  pack."    State  v.  Parsons,  457. 

DELIVERY. 
See  Carriers,  2;  Deeds,  6,  7. 
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DEVISE. 
BxxoxrnoiT,  Withdrawinq  Propkbtt  from.  —A  Conditios  iw  ak  Abso* 
Lura  Dkviss  ot  Profertt  that  it  shall  never  be  subject  to  any  liability, 
attachment,  judgment,  or  execution  agaiust  the  devisee  ii  void.     Van 
Oadell  V.  Champion,  864. 

DISCLAIMER. 
See  EsTOFFSL,  3. 

DISSOLUTION. 

See    CORFORATIONS,   8-11. 

DIVORCE. 
See  Marriaqb  and  Divorok. 

DOWER. 
See  Husband  akd  Wifb,  6;  Partnership,  6,  10. 

EASEMENTS. 
DssTBUcrriON  o»  Property  Subject  to. — A  reservation  in  a  deed  of  snch 
»  right  of  way  over  the  stairs  and  in  the  hall  of  a  building  as  may  be 
necessary  to  the  proper  use  and  occupancy  of  the  upper  story  thereof 
does  not  create  an  easement  or  interest  in  the  soil,  but  a  mere  license 
or  right,  which  is  extinguished  by  the  destruction  of  the  building  with- 
out the  fault  of  its  owner.     Shirley  v.  Crabb,  376. 

See  Injonctions,  9;  Private  Wats;  Trespass,  1. 

EJECTMENT. 
Title  troh  Common  Source. — If  a  plaintiff  files  an  affidavit,  showing  from 
whom  he  claims  title,  and  stating  that  he  understands  defendant  to 
claim  from  the  same  source,  and  the  defendant  does  not  controvert 
•nch  affidavit,  it  will  be  sufhcient  for  the  plaintiff  to  trace  title  from 
the  common  source  thus  designated  by  him.  Lake  Erie  etc  S.  B,  Co. 
▼.  Whitham,  355. 

Bee  Fbacdulent  Conyeyancss,  3,  4. 

ELECTRIC. 
See  Railroads,  22,  23. 

EMINENT  DOMAIN. 
Takhto  Of  Property,  What  is  not.— An  ordinance  authorizing  the  eon- 
strnction  of  a  levee  within  the  bed  of  a  watercourse  in  a  city  upon  a 
plan  which  must  result  in  the  obstruction  of  the  stream,  and  the  casting 
of  its  waters  against  and  upon  the  lands  of  neighboring  proprietors  to 
their  damage,  does  not  constitute  a  taking  of  the  property  of  such 
propietors,  or  of  any  of  them,  and  the  ordinance,  therefore,  does  not 
appear  to  be  invalid  upon  its  face  by  reason  of  its  failure  to  provide 
compensation  in  advance  of  the  doing  of  the  contemplated  work.  De 
Baker  v.  Soutliern  California  Ry.  Co.,  237. 

See  iNJUNCnONS,  8,  9. 
AJi.  BT.  Bep..  Vol.  XLVI.  -€1 
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EQUITY. 

1.  Eqcitt  has  JiTRTSDionoif  TO  Sbt  Asidb  a  Forhbb  JvDomirr  ob  D»* 
COUB  VOB  Pkhjurt  OR  Fbattd  only  in  those  cases  where  the  perjary  or 
fraud  consists  of  extrinsic,  collateral  acts,  not  examined  and  determined 
in  the  former  action.     Friese  v.  Hummel,  610. 

Si   JUBISDIOTION    OVBR    ElEOTIOK    07    CORFORATB    OfTIOBRS. — A   COOrt    of 

equity  has  no  jarisdiction  in  a  direct  proceeding  to  determine  the 
ralidity  of  an  election  of  directors  or  oflBcers  of  a  private  corporation, 
or  the  right  to  soch  office.  If  the  question  arises  incidentally  or  collat- 
erally  in  a  suit  properly  brought  for  another  purpose  the  court  may 
decide  it.     Kean  v.  Union  Water  Co.,  538. 

9.  A  Partt  Sbekino  in  Equitt  to  Divest  Others  of  thb  Legal 
TnxB  to  land  may  be  required  to  repay  advances  for  the  purchase  and 
improvement  of  the  land.     Qalbraith  v.  Tracy,  867. 

L  RuLB  AND  Prbcbdbnts. — A  court  of  equity  must  be  guided  by  eatab* 
lished  rules  and  precedents.  It  has  no  more  right  than  has  a  court  of 
law  to  act  upon  crude  notions  of  what  is  right  in  a  particular  case.  8tU 
T.  West,  508. 

See  Costs;  Mortoaqbs,  5;  Mcnioipal  Corporations,  ft. 

ESTATES. 
See  Covenants;  Meroeb. 

ESTOPPEL. 

1.  A  Partner  who  States  at  the  time  of  the  execution  of  a  oiorfe* 
gage  by  his  copartner  upon  the  firm  property  that  the  latter  holds 
the  whole  title  thereto  is  estopped  from  claiming  that  the  mortgage 
does  not  convey  the  entire  interest,  and  hia  judgment  creditor,  with 
notice,  is  bound  by  such  estoppeL  Croaa  v.  Weare  Commiasion  Co., 
902. 

&  A  Contract  Ygtd  as  against  a  Statutb  cannot  become  valid  and 
operative  through  an  estoppel.     Durkee  v.  People,  340. 

8.  Practice. — One  Disclaiming  that  evidence  of  possession  offered  by  him 
is  for  the  purpose  of  proving  title  is  bound  by  the  disclaimer,  and  is  not 
entitled  to  a  charge  to  the  effect  that  the  property  has  been  adversely 
held  by  him.     Chloupek  v.  Perotka,  858. 

4.  Bt  Aooeftino  a  Convbtanoe  as  a  Substitute  for  and  a  CoRREtmoir 
OF  a  prior  conveyance,  the  grantee  and  his  heirs  are  estopped  frook 
claiming  title  under  such  prior  couveyance  as  to  lands  not  included 
in  the  substitute  conveyance.     Chloupek  v.  Perotka,  858. 

f.  Title  to  Land  hat  bb  Convbtbo  bt  Estoppel,  and  creditors  cannot 
set  np  the  statute  of  frauds  to  defeat  such  an  estoppel  against  their 
debtor.     Cross  v.  Weare  Commission  Co.,  902. 

6.  Deed,  Lost  or  Destroyed — Estoppel  from  Setting  up  Title — Con* 

TRIYINQ  TO  Defraud  Creditors. — A  grantee,  who  has  destroyed  or 
consented  to  the  destruction  of  his  unrecorded  deed  with  the  intentioa 
of  thereby  revesting  the  title  in  the  grantor,  will  be  estopped  from  set* 
ting  up  title  under  such  deed;  and  those  claiming  under  him  will  also 
be  estopped,  unless  the  destruction  of  the  deed  was  a  contrivance  (o 
defraud  the  creditors  of  the  grantee.     Potier  v.  Adams,  478. 

7.  Estoppel  in  Pais.— If  one,  by  his  words  or  conduct,  voluntarily  causes 

another  to  believe  in  the  existence  of  certain  facts,  and  induces  him  t« 
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ftel  npon  that  belief  so  M  to  change  hit  prevlona  position,  the  former  la 
•■topped  to  aver  a  different  state  of  facta.  £obin*on  Bank  ▼.  MiUett 
883. 

See  Insusanoi,  6,  7. 

EVIDENCE. 
L  JuDioiAL  Nonoa  mat  bb  Taken  or  thb  Boundabibs  ob  a  Cmr  ai  d«* 

soribed  in  the  act  of  its  incorporation,  and  also  of  the  fact  that  a  rirer 

flows  through  sach  city  from  north  to  south,  and  near  its  eastern  limits. 

De  Baker  v.  Southern  California  By.  Co.,  237. 
2.  FRESUMFriON.  — A  material  fact  capable  of  proof  but  not  proved  is  pre* 

snmed  not  to  exist.      Wood  v.  Holly  Mfg.  Co.,  56. 

5.  Etidenob — SiLKMOB— Frescmption. — The  silence  of  a  party  to  an  action, 

charged  with  a  damaging  fact  brought  out  in  evidence,  is  not  an  admis. 

sion  of  its  truthfulness.     It  simply  creates  an  unfavorable  presumption 

against  him,     Eno$  v.  St,  Paul  etc.  Ins.  Co.,  796. 
4.  Presubiftion  or  Death  arises  from  the  absence  of  a  person  from  hia 

domicile  without  being  beard  from  for  seven  years.     Bardin  v.  Bardin, 

791. 
I.  BoRDBN  or  FROor. — If  a  defendant  denies  all  of  the  allegations  of  plain* 

tifiTs  complaint  the  burden  of  proof  is  on  plaintiff  to  establish  all  of 

his  averments.     Tennessee  Coal  etc.  Co.  v.  Hamilton,  48. 

6.  Parol  Evidencb  is  Admissible  tor  the  Fdrposh  or  Proving  that  a 

Bblbasb  was  Signed  Without  Knowledqb  of  its  contents,  and  with* 
out  any  intention  on  the  part  of  the  signer  to  execute  an  instrument  of 
that  character.     Lord  ▼.  American  etc.  Accident  Assn.,  815. 

7.  Deed,  Lost  or  De.stroted. — Secondary  Evidence  is  admissible  to'prore 

the  existence,  loss,  and  contents  of  an  unrecorded  deed,  which  has  been 
lost  or  destroyed  by  accident  or  mistake;  but  not  where  it  has  been  vol* 
untarily  destroyed  by  the  grantee  for  the  purpose  and  with  the  inten* 
tion  of  revesting  the  title  in  the  grantor.     Potter  v.  Adams,  478. 

8.  The  Books  or  a  Deceased  Partt  to  an  action  are  admissible  in  evidence 

in  an  action  in  favor  of  his  executor  if  it  is  shown  that  they  had  been 
correctly  kept,  and  that  the  entries  therein  were  in  the  handwriting  of 
the  deceased  and  were  made  contemporaneously  with  the  facts  re* 
corded.     Railway  Co.  v.  Mui-phy,  202. 

9.  EviDKNOB  TO  Prove  Effect  or  Intoxication  upon  Mental  Capacity.— 

In  an  action  to  recover  damages  for  taking  advantage  of  plaintiff's  intoxi* 
cated  condition  for  the  purpose  of  obtaining  from  him  a  contract  for 
the  sale  of  his  property  at  an  inadequate  price,  evidence  that,  a  few 
days  prior  to  the  making  of  the  contract  and  when  sober,  he  had  placed 
upon  such  property  a  value  widely  variant  from  that  at  which  it  was 
■old,  is  admissible  because  it  tends  to  show  the  extent  to  which  intoxi* 
cation  had  affected  his  judgment.  Baird  v.  Howard,  550. 
See  Appeal,  2^  9-11;  Banks,  15;  Homicide,  2;  Judgments,  10;  Libbi^  4; 
Real  Property,  1;  Trial,  1,  2. 

EXCAVATIONS. 
See  Municipal  Corporations,  40. 

EXECUTION. 
1.  PosTPONBHBVT  ov  Salb. — Fraud  ARISES  AS  A  Leoal  Conolvsiom  from 
the  consent  of  a  creditor  to  a  postponement  of  sale  under  bis  execution. 
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althongh  he  in  aottiated  only  by  motives  of  kindnen  and  lenleney 
toward  his  debtor,  and  gives  a  preference  to  a  junior  ezecation  levied 
during  the  pendency  of  such  postponement.  Sxoeet^er  v.  Mataon,  911. 
I.  Whbit  Dormant. — An  execution  creditor,  by  consenting  to  a  postpone* 
ment  of  sale  under  his  execution  to  allow  bis  debtor  to  settle  with  his 
creditors,  thereby  loses  his  priority  of  lien  as  against  a  junior  executioa 
levied  during  such  postponement,  although  consent  to  such  postpone^ 
ment  is  granted  through  kindness,  without  intent  to  hinder  or  defraud 
oreditors.     SwaUer  v.  Matsont  911. 

See  Devisb. 

EXECUTORS  AND  A-DMINISTRAT0R3. 
See  EviDKNCs,  8;  Partnership,  7,  8. 

EXEMPTIONS. 
See  Attachment,  2;  Process,  1. 

EXPERTS. 
See  Afpkal,  19;  Witnesses,  7-18. 

FEES. 
See  Witnesses,  7,  8. 

FEMALES. 
See  Statutes,  11,  12. 

FENCES. 
See  Deeds,  8,  9;  Railroads,  12-14. 

FILLING  BLANKS. 
Blaitks  in  Instbombnt,  Filling  or  for  too  Large  a  Sum. — If  the  prom* 
isee  in  an  instrument  is  authorized  to  fill  a  blank  therein  by  inserting 
the  amount  due  him,  but  he  inserts  a  larger  sum,  such  instrument  is 
Toid.     Oreen  v.  Sneed,  119. 

See  Alteration  or  Instruments. 

FINDINGS. 
See  Appeal,  4. 

FINES. 
See  Criminal  Law,  7;  Judgments,  16. 

FIRE  LIMITS. 
See  Injunction,  6;  Municipal  Corporations,  20-2& 

FIXTURES. 
L  On>  or  THE  Requisites  to  convert  a  chattel  into  a  part  of  the  realty  ie 
the  intention  of  the  party  making  the  annexation  to  make  a  perma* 
nent  accession  to  the  freehold.  This  is  implied,  if  he  erects  such  struc« 
tures  as  ordinarily  attach  to  the  land  without  agreement  to  the  oontrary 
with  the  owner.      Wood  v.  Holly  Mfg.  Co^^  66. 
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2.  Whiit  Dibhsd  Pbhsohaltt. — Many  things  ordinarily  considered  fiz< 
tares  may  become,  to  all  intents  and  pnrposes,  personal  property,  u 
between  the  parties  interested  in  the  realty  and  fixtures,  by  agreement 
between  them  to  that  effect.     Cross  v.  Weare  Commistion  Co.,  902. 

t.  Agrkemkiit  Ohanqinq  Charaoteb  or  Pbopertt. — ^In  oases  wher* 
parties  may  agree  among  themselves  to  treat  fixtures  as  personalty* 
such  agreement  cannot  change  the  character  of  the  property  M  to 
third  persons.    Cross  v.  Weare  Commission  Co.,  902. 

4.  Chabaotbr  of  Pboperty  not  Changed  bt  Agrbbhkmt. — ^If  a  chattel 
mortgage  is  executed  upon  machinery  or  buildings  or  articles  after  they 
have  been  so  attached  to  the  realty  as  to  become  part  of  it,  and  tb« 
lease  or  other  instmment  of  title  under  which  the  mortgagor  holds 
does  not  anthorize  a  removal  of  such  articles,  and  removal  cannot  b« 
made  without  injury  to  the  realty  or  the  fixture,  an  agreement  by  the 
parties  that  the  articles  shall  be  treated  as  personalty  does  not  have 
the  effect  of  preserving  their  character  as  such;  Cross  v.  Weare  Comr 
mission  Co.,  902. 

f .  The  Reservation  bt  Agreement  ot  the  Right  to  Remove  machin* 
ery  or  other  erections,  which  in  their  removal  do  not  materially  injure 
the  premises,  prevents  them  from  becoming  fixtures.  Wood  v.  Holly 
Mfg.  Co.t  66. 

See  Grants,  I. 

FLOODS. 
See  Wateks,  15. 

FORBEARANCE. 
See  Nkgotiable  Instruments,  9. 

FORFEITURK 
See  Insurance,  11-15. 

FORGERY. 
See  Banks,  2-10. 

FRANCHISES. 
See  Corporations,  8. 

FRAUD. 

1.  Fraud  in  Contracting  with  an  Intoxicated  or  Incompetent  Person. 

To  secure  possession  of  property  by  means  of  a  contract  made  with  its 
owner  by  one  who  at  the  time  knows  him  to  be  incapable  of  entering 
into  a  contract  constitutes  a  fraud.     Baird  v.  Howard,  550. 

2.  Proof  Required. — If  the  facts  and  circumstances  surrounding  the  case 

and  directly  proved  are  such  as  would  lead  a  reasonable  man  to  the 
conclusion  that  fraud  in  fact  existed,  this  is  all  the  proof  which  the  law 
requires.  Williams  v.  Harris,  753. 
Z.  Action  to  Recover  Damages  for  Procuring  a  Contract  bt— Re. 
scission  not  Nece&sart.  —  If  a  person  knowingly  and  fraudulently 
takes  advantage  of  an  owner's  intoxication  to  procure  a  contract  from 
him  for  the  purchase  of  his  property  at  an  inadequate  price  which  he 
knows  the  owner  would  not  accept  if  sober,  and  thereby  on  the  pay* 
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ment  of   tnoli    prio*  he  obtains  sach  contract  and   poesession  of  tli# 
property,  the  owner  may  maintain  an  action  to  recover  the  damages 
■natained  by  him  without  firat  rescinding  the  contract  and  offering  to 
retnrn  the  oonaideration  received  for  it.    Baird  v.  Howard,  550. 
Bse  CBWOKa,  2;  Equitt,  1;   Execution;  Judqmbhts,  7-4;  Labosht,  2,  3} 

WiLM,  8. 

FRAUDULENT  OONVEYANCBa 

1«  PRSStnfPnov. — Ineolvenoy  of  the  debtor  at  the  time  the  suit  is  broaghl 
to  set  aside  his  conveyance  as  fraudulent  does  not  carry  with  it  the  pre- 
sumption  that  such  insolvency  existed  prior  to  that  time,  and  extended 
back  to  the  time  when  the  conveyance  was  made.     Nevert  v.  Hack,  380. 

S.  Allbqationb  AMD  PROOF. — To  avoid  a  fraudulent  conveyance  it  must  bo 
both  alleged  and  proved  that  at  its  execution  and  also  when  the  suit 
was  brought  the  debtor  did  not  have  sufficient  property,  subject  to 
exeontion,  to  pay  his  debts.     Nevera  v.  Hack,  380. 

t.  Fbacd  hat  bk  Proved  in  Ejectment. — A  purchaser  at  a  sheriff's  sale 
made  by  virtue  of  a  creditor's  judgment  may,  in  an  action  of  ejectment, 
defeat  a  deed  made  to  defraud  creditors,  by  proof  of  its  fraudulent  char* 
aoter.     Potter  v.  Adams,  478. 

4.  IssuB  Of  Fraud  may  be  Tried  in  Ejectment. — ^If  a  grantee  destroys 
his  unrecorded  deed  for  the  purpose  of  revesting  title  in  his  grantor, 
and  has  the  latter  execute  a  deed  in  trust  for  his  wife,  with  the  inten* 
tion  of  hindering,  delaying,  and  defrauding  his  creditors,  the  wholo 
transaction  is  void  at  law  as  well  as  in  equity,  and  the  issue  may  bo 
tried  in  an  action  of  ejectment,  as  well  as  in  a  suit  in  equity,  to  set 
aside  the  second  deed  on  the  ground  of  fraud.     Potter  v.  Adams,  478. 

d  Husband  and  Wife— Right  to  Prefer  Wife  as  a  Creditor. — If  the 
wife  is  a  creditor  of  her  husband  in  good  faith,  he  has  the  right  to 
secure  or  pay  her  as  he  would  any  other  creditor.  He  may  even  convey 
property  to  her  for  that  purpose,  with  a  fraudulent  intent  as  to  other 
creditors,  and  the  title  will  not  be  defeated  unless  she  had  knowledge 
of  such  intent.      Williams  v.  Harris,  753. 

f .  Husband  and  Wife — Transfers  of  Property. — A  transfer  of  a  consider- 
able portion  of  property  by  a  debtor,  when  in  failing  circumstances,  to 
his  wife,  and  immediately  after  acquiring  it,  may,  unexplained,  raise  • 
presumption  of  fraud.  But  all  taint  of  suspicion  may  be  removed  by 
showing  the  utmost  good  faith  in  the  transaction.  Williams  v.  Harris, 
753. 

7.  Right  of  Creditors  to  Attack.  — Creditors  acquire  a  status  to  chal- 
lenge  a  transfer  of  property  by  their  debtor  as  fraudulent,  only  by  having 
first  presented  their  claims  to  his  assignee,  or  by  obtaining  a  judgment 
or  other  lien,  which,  but  for  the  transfer,  would  affect  the  property. 
Kalmus  v.  Ballin,  520. 

S««  AaaiQsuasT  ros  the  Benefit  or  Crbditobs,  2-8. 

FUGITIVES. 
See  Habeas  Corpus. 

GAME  LAWS. 
1.  Statutes — Game  Laws,  Construction  of  as  to  Game  Killed  Beton» 
THE  State. — A  statute  making  it  unlawful  to  purchase,  sell,  expose  for 
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■ale,  or  hare  in  possession  any  of  the  birds  mentlonecl  therein,  but  de< 
olaring  that  its  provisions  shall  not  be  constmed  to  apply  to  any  com* 
mon  carrier  into  whose  possession  any  of  the  birds  or  game  shall  come 
in  the  regular  course  of  their  business  while  in  transit  to  the  state  from 
any  place  without  the  state  where  the  killing  of  such  birds  or  game 
shall  be  lawful,  applies  to  game  killed  beyond  the  state,  and  makes  the 
■ale  or  the  having  in  possession  such  game  in  this  state  unlawful.  Soih 
V.  State,  566. 
S.  Constitutional  Law — Gamk  Laws. — A  statute  making  it  criminal  for 
a  person  to  have  in  his  possession  or  to  purchase  or  sell  certain  game 
birds  or  animals  at  the  times  designated  therein  is  constitutional,  though 
applicable  to  birds  or  animals  killed  outside  of  the  state  where  such 
killing  was  unlawful.     Jioth  v.  State,  566. 

GARNISHMENT. 

See  A'lTACHMENT. 

GIFTS. 
A  Girr  is  a  voluntary  transfer  of  his  property  by  one  to  another  without 
any  consideration  or  compensation  therefor.     Ingram  v.  Oolgan,  221. 
See  Legislatubb,  4 

GRANTS. 

1.  CoNVETANCB  UPON   MoRTOAGB  Blank. — The  grant  of  a  steam  elevator 

carries  with  it,  as  part  thereof,  the  land  upon  which  the  elevator  is  lo- 
cated, and  all  that  is  necessarily  used  in  connection  therewith  free  of 
subsequent  execution  against  the  grantor,  although  the  conveyance  ia 
written  upon  a  chattel  mortgage  form,  acknowledged  as  such,  and  the 
property  is  referred  to  in  the  instrument  as  goods  and  chattels.  Crota 
V.  Weare  Commission  Co.,  902. 

2,  Rkvocabilitt  of. — Grants  of  Land  Covered  by  Naviqablb  Streams^ 

though  made  by  state  officers  under  power  to  grant  vacant  lands,  may 
be  subsequently  revoked  by  the  state.  Heyward  v.  Farmeri  Min,  Co., 
702. 

HABEAS  CORPUS. 
Fugitives  from  Justice  —  Arrest  and  Detention  upon  Telegrams.  — 
The  arrest  and  detention  of  a  person  in  one  state  upon  the  author* 
ity  of  telegrams  received  from  the  authorities  of  another  state,  recit* 
ing  that  they  have  a  warrant  for  his  arrest,  a  copy  of  which  is  given* 
together  with  the  statement  that  they  have  started  after  him  with 
proper  papers,  is  unauthorized,  and  he  is  entitled  to  his  release  upoa 
habeas  corpus.    Simmons  v.  Vandyke,  411. 

HIGHWAYS. 

1.  Telegraph  Lines. — The  appropriation  of  a  public  highway  to  the  pur* 

poses  of  a  telegraph  line  is  a  new  use.     Daily  v.  State,  578. 

2.  Rights  of  Telegraph  Line  in. — A  statute  purporting  to  grant  tele. 

graph  corporations  the  right  to  use  the  public  highways  does  not  confer 
any  rights  as  against  individuals,  nor  deprive  them  of  rights  which  they 
possessed  prior  to  the  enactment  of  such  statute.  Daily  v.  State,  578. 
8.  Additional  Servitudes. — Electric  Railways  traversing  country  high- 
ways without  legislative  consent,  and  connecting  widely  separated  oitiet 
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and  towns,  Impose  additional  servitudes  on  the  property  fronting  en  lh« 
highways  so  occupied.     Penntylvaiiia  R.  R.  y.  Montgomery  County  etc 
Ry.,  659. 
See  Criminal  Law,  6;  Railroads,  3,  17,  18;  TcLxaaAPH  CoMTAiins,  0,  t% 

TOWKS. 

HOMESTEAD. 
A  Widow  cannot  havb  ant  Right  of  Homestead  in  land  in  which  her 
husband  had  a  life  estate  only  or  in  which  be  held  the  title  in  trust  for 
another.     Ogden  r.  Ogden,  161. 

HOMICIDE. 

L  Criminal  Law. — Great  Bodily  Injurt  does  not  necessarily  amount 
to  an  injury  committed  on  the  person.  Whether,  in  any  case,  the  oir* 
cnmstances  are  such  as  to  justify  one  in  believing  that  such  an  injury 
is  about  to  be  committed  on  him  must,  to  a  great  extent^  be  left  to  th« 
judgment  of  the  jury.     Rogera  v.  State,  154. 

%  Evidence. — A  Threatening  Anonymous  Letter  received  by  the  de« 
ceased  two  months  before  he  was  killed  is  not  admissible  in  evidence 
against  his  slayer,  in  the  absence  of  evidence  connecting  him  with  the 
authorship  or  sending  of  the  letter,  or  showing  that  it  made  any  refer« 
ence  to  him,  or  to  the  subject  of  the  disagreement  or  other  relations 
between  him  and  the  deceased,  or  that  he  had  any  knowledge  that  ths 
deceased  had  received  such  letter.     Karr  v.  State,  17. 

9.  Character  or  and  Threats  by  Deceased  as  Justification.— The 
character  of  the  deceased  for  violence  and  previous  threats  should  bt 
weighed  by  the  jury  in  determining  whether  the  defendant,  when  hs 
did  the  killing,  acted  under  a  reasonable  apprehension  of  present  im. 
pending  peril  to  his  life,  or  of  suffering  some  other  grievous  bodily  harm. 
Karr  v.  Slate,  17. 

4.  Threats  as  Justification. — Evidence  that  deceased  had  made  threats 

against  the  life  of  the  accused  and  was  of  a  violent  and  dangerous 
character  does  not  justify  or  excuse  an  immediate  resort  to  deadly 
weapons  resulting  in  a  killing  on  the  mere  suspicion  that  life  is  endan* 
gered.  There  must  be  some  demonstration,  or  apparent  demonstra* 
tion,  of  an  intent,  coupled  with  ability  to  take  life,  or  inflict  grievous 
bodily  harm,  before  extreme  measures  become  defensive  and  justifiable. 
Karrr.  Stale,  17. 

5.  Character  or  Deceased — Justification. — If  the  deceased  was  a  man 

of  violent  and  dangerous  character,  more  prompt  and  decisive  meas. 
nres  of  defense  would  be  justifiable  than  if  he  were  of  a  peaceable  dis* 
position.     Karr  v.  Stale,  17. 

6.  Duty  to  Retreat.  —  A  Person  Attacked  in  His  Own   Domicile  Is 

not  bound  to  retreat  to  avoid  killing  his  adversary.     Karr  v.  State,  17. 

7.  Self-defense  against  a  Person    Who  has    Lost  His   Reason  ai 

the  Result  of  an  Assault  upon  Him.  —  One  who  assaults  another 
and  so  injures  him  as  to  deprive  him  of  his  reason  or  his  capacity  to 
receive  impressions  regarding  the  design  and  endeavor  to  cease  for* 
ther  combat,  and  who  subsequently  kills  the  person  assaulted,  can« 
not  be  regarded  as  acting  in  self-defense,  though  the  latter  is  about 
to  make  an  assault  upon  him  with  a  dangerous  weapon  after  he  has 
declined  and  ceased  further  combat,  if  the  person  so  assaulted  has  not) 
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because  of  sneh  injaries,  capacity  to  know  and  understand  snch  oessa* 
tion  and  declination  of  further  combat.     People  v.  Button,  259. 

S.  SELF-DErBKSi  BT  ORIGINAL  ASSAILANT. — In  Order  for  an  assailant  to 
justify  the  killing  of  his  adversary  he  must  not  only  endeavor  to  really 
and  in  good  faith  withdraw  from  the  combat,  but  he  must  make  known 
his  intention  to  his  adversary.  If  the  circumstances  are  such  that  he 
cannot  notify  him  it  is  the  fault  of  the  assailant,  and  he  must  take  the 
consequences.     People  v.  Button,  259. 

ft.  Ir  Onb  Wound  is  iNFLiarED  whilb  Actinq  in  SELy-DEFENSE,  and 
Another  after  the  Deceased  has  Declined  all  Further  Combat 
and  was  fleeing  from  the  defendant,  and  each  wound  was  sufficient  to 
have  produced  death,  he  may  be  adjudged  guilty  of  murder  in  inflict- 
ing  the  last  wound  if  it  contributed  to  the  death,  though  had  it  not 
been  inflicted,  the  deceased  would  have  died  from  the  wound  given  by 
the  defendant  while  acting  in  necessary  self-defense.  If,  however,  the 
latter  wound  did  not  contribute  to  the  death  of  the  decedent,  then  he 
is  not  guilty  of  any  degree  of  homicide.  Rogers  r.  State,  154. 
10.  Assailant  Declining  Further  Combat.  —  Though  a  person  make* 
an  unlawful  assault  and  inflicts  serious  injury  upon  another,  yet  the 
subsequent  combat  between  them,  though  the  whole  consists  of  bat 
one  combat  or  assault,  may  assume  such  a  form  as  will  entitle  the  first 
assailant  to  act  in  self-defense  even  to  the  extent  of  taking  the  life 
of  his  adversary,  as  where  after  the  first  assault  the  assailant  declines 
further  combat,  and  such  declination  is  known  to  and  understood  by 
his  adversary,  who,  nevertheless,  continues  the  combat  and  makes  it 
necessary  for  the  original  assailant  to  defend  himself  or  suffer  death  or 
great  bodily  injury.  People  v.  Button,  259. 
See  Appeal,  15. 

HUSBAND  AND  WIFE. 

1.  A  Wife  is  Bound  to  Follow  Her  Husband  when  he  changes  his  resi- 
dence, even  without  her  consent,  providing  the  change  is  made  by  him 
in  the  bona  fide  exercise  of  his  power,  as  head  of  the  family,  of  deter« 
mining  what  is  best  for  it.     Strouse  v.  L^pf,  122. 

2.  Married  Women — Statutes,  Construction  of. — If  a  statute  concern* 
ing  married  women  is,  in  the  main,  remedial  it  should  be  construed 
and  administered  so  as  to  give  effect  to  its  general  object  and  purpose. 
CUno  T.  Chapman,  468. 

3.  A  Statute  Securing  to  Married  Women  Their  Separate  Estates 
does  not  deprive  the  husband  of  his  power  and  authority  as  head  of 
the  family,  nor  render  him  any  the  less  accountable  for  the  economy 
and  administration  of  the  household.  Therefore,  if  the  family  occupies 
premises  which  are  the  separate  estate  of  the  wife,  and  a  vicious  dog 
is  kept  thereon  belonging  to  her,  the  husband,  and  not  she,  is  answer- 
able for  the  injuries  resulting  from  the  escape  of  such  dog,  and  his  at- 
tacking a  third  person  on  a  highway  adjacent  to  the  premises.  Strouse 
r.  Lfipf,  122. 

4.  Dealings  between,  as  to  Her  Separate  Estate.— A  wife  may  deal 
with  her  husband  with  respect  to  her  separate  estate  as  though  the  re- 
lationship of  marriage  did  not  exist,  subject  to  the  conditions  prescribed 
by  statute.      Williams  v.  Harris,  753. 
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Si.  Comtstanok  trov  a  Husband  to  Hu  Witk  is  mot  Void.— Its  effect  is 
to  give  her  an  equitable  estate  while  ha  holds  the  legal  title  aa  her  tms* 
tee.     Ogden  r.  Ogden,  151. 

A.   CONVKTANOB  BT  HuSBAND  AMD  WlTK.— THOUOH  THB  NaMB  OVA  WiTB 

n  Placed  Ari'ER  that  of  her  husband  in  a  coaveyauce  it  will  not  be  pre* 
snmed  that  she  joined  therein  merely  for  the  purpose  of  waiving  her 
dower,  when  by  the  terms  of  the  instrument  she  appears  as  one  of  th» 
parties  conveying  and  quitclaimiug  all  her  interest  in  the  land  de- 
scribed therein.     Lake  Erie  etc  R.  R.  Co.  v.   Wluthan,  355. 

7.  JoiMDEB  or. — In  an  action  to  recover  damages  resulting  from  the  negli* 
genoe  or  other  tort  of  a  wife  it  was,  at  the  common  law,  necessary  to 
join  her  husband.     Strouse  v.  Leipf,  122. 

8k  Joimdbb  or  im  Actions  for  Her  Torts. — Under  a  statute  exonerating 
a  husband  from  liability  for  the  torts  of  his  wife  in  which  he  does  nofe 
participate,  and  declaring  that  she  shall  be  suable  therefor  as  if  she 
were  sole,  it  is  not  proper  to  join  her  husband  with  her  in  an  actioa 
for  tort  committed  by  her  alone.     Strouse  v.  Leij>f,  122. 

9.  A  Wrono  Committed  bt  a  Wive  in  the  presence  of  her  husband  is  pre- 
sumed  to  be  his  act.     Strouse  v.  Leipf,  122. 

10.  Liability  or  the  Latter  roR  Torts. — If  a  statute  declares  that  a 
husband  is  not  liable  for  the  torts  of  his  wife  in  which  he  does  not  par< 
ticipate,  and  that  she  is  answerable  therefor,  it  does  not  enlarge  her  lia* 
bility,  but  merely  transfers  the  burden  from  the  joint  shoulders  of  both 
and  places  it  on  the  wife  alone.     Stroute  v.  Leipf,  122. 

11.  Liability  or  the  Latter  roR  thb  Act  or  Vicious  Animals. — If  a 
vicious  dog  is  kept  on  premises  occupied  by  a  husband  and  wife,  though 
both  the  premises  and  the  animal  are  owned  by  her,  still  the  keeping 
of  the  dog  is  a  matter  over  which  he  is  authorized  to  exercise  control 
as  the  head  of  the  family,  and,  if  it  escapes  and  injures  a  third  person, 
the  husband  alone  is  answerable,  notwithstanding  a  statute  declaring 
that  he  shall  not  be  liable  for  any  torts  of  his  wife  in  which  he  does 
not  participate,  and  that  she  shall  be  suable  therefor.  Strouse  v.  Leipf, 
122. 

12.  Alienation  or  Husband's  Affections. — Under  statutes  giving  the 
wife  a  separate  legal  existence,  and  placing  lier,  with  respect  to  her 
property  and  personal  rights,  upon  an  equality  with  her  hudbaud,  she 
may  maintain  an  action  against  a  third  person  for  alienating  her  hus- 
band's affections  aud  depriving  her  of  his  society.  Clow  v.  Chapman, 
468. 

See  Adverse  Possession,  4;  Appeal,  5;  Curtesy;  Fraudulbnt  Contbt* 
▲NCKS,  5,  6;  Larceny,  1,  2, 

IMPEACHMENT. 
See  WiTNKttsss,  19. 

IMPRISONMENT. 
See  Criminal  Law,  0. 

INFANTS. 

See  Intoxioatino  Liquors;  Negligence,  4-6;  Parent  amd  Child;  Rba.& 

Pkoperty,  6,  6. 
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INJUNCTIONS. 

L  Plbadino. — In  a  complaint  for  an  injunction  against  a  boycott  the  plaia« 
tiff  must  definitely  state  the  facts  and  circamstancea  coostitating  th» 
proximate  cause  of  hia  injuries,  or  the  apprehension  of  those  threat* 
ened  and  imminent.     Longshore  Printing  Co.  v.  Howell,  640. 

%  BoipoTT. — In  a  complaint  for  an  injunction  to  restrain  a  boycott  oa 
one's  business,  allegations  that  the  officers  and  members  of  a  cer- 
tain trades  union  conspire  to  compel  the  plaintiff  to  submit  to  tho 
dictation  of  the  union  upon  pain  of  being  boycotted  in  business;  that 
the  executive  committee  of  the  union  entered  his  place  of  business 
without  leave  or  license,  and  ordered  the  union  men  at  work  therein 
to  cease  work  under  penalty  of  being  dealt  with  according  to  the  law» 
and  regulations  of  the  union;  that  the  defendants  induced  the  city 
council,  by  threats  of  boycott  at  the  polls,  to  reject  the  plaintiff's  bid 
for  the  city  printing,  although  it  was  the  lowest  made;  that  defend- 
ants threatened  to  boycott  the  plaintiff's  customers  if  they  patronized 
him,  whereby  he  lost  one  customer  and  would  lose  another;  and  that 
defendants  circulated  a  knowledge  of  such  acts  by  the  posting  of 
notices,  all  of  which  acts  were  committed  within  a  space  of  about  tea 
months,  to  the  past  and  future  injury  of  plaintiff's  business,  do  not 
justify  an  injunction,  as  such  acts  do  not  show  that  the  plaintiff  i* 
without  remedy  in  a  court  of  law,  or  that  the  injury  will  be  irreparable- 
unless  enjoined.     Longshore  Printing  Co.  v.  Howell,  640. 

B.  BoYcarr. — Although  a  conspiracy  may  not  be  indictable  under  the 
statute  a  combination  to  injure  the  public  or  individuals  is  per  te 
wrongful,  and  the  fact  that  it  is  not  made  a  statutory  offense  does  not 
change  the  civil  consequences.  Hence,  if  two  or  more  persons  conspire- 
and  combine  to  injure  or  destroy  another's  business,  and  it  is  clearly 
made  to  appear  that  the  injury  is  threatened  and  imminent,  and  will 
become  irreparable  to  the  suitor,  an  injunction  will  lie  to  restrain  the 
conspirators,  though  no  statute  may  be  violated  by  their  acta.  Long' 
thore  Printing  Co.  v.  Howell,  640. 

4.  Boycott. — An  injunction  will  issue  to  protect  property  rights  against 
irreparable  damage  by  wrongdoers,  and  it  is  a  proper  and  available 
remedy  to  stay  the  destructive  and  pernicious  ravages  of  a  boycott, 
but  the  power  to  grant  it  in  such  cases  should  be  cautiously  exer- 
cised. It  will  be  refused  until  it  appears  that  some  right  is  about 
to  be  destroyed,  irreparably  injured,  or  that  great  and  lasting  injury  is 
about  to  be  done  by  an  illegal  act.  Longshore  Printing  Co.  v.  Howell^. 
640. 

ft.  NuiSANCB — Injunction  against.— An  individual  has  the  right  to  en> 
join  the  erection  or  continuance  of  a  nuisance  which  causes  him  to  suf> 
fer  a  special  injury  or  annoyance,  different  in  kind  and  degree  from  that 
sustained  by  the  public  generally.     Kavtfman  v.  Stein,  368. 

C  NuisANCs — Removal  or  Wooden  Buildino  within  Firs  Limits.^ 
A  property  owner  has  a  right  to  enjoin  the  removal  of  a  woodea 
building  to  a  place  within  the  fire  limits  in  violation  of  a  city  ordi- 
nance forbidding  it,  if  it  is  to  be  located  within  a  short  distance  of  his 
own  frame  boose,  thua  making  the  danger  imminent.  Kaufman  r. 
SUin,  368. 

7.  Eminent  Domain  —  Compensation  as  Condition  Precedent.  —  If 
the  statute  provides  that  compensation  shall  be  made  as  a  condition 
precedent  to  the   taking  of   private  property  for   public   use,  an  in* 
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Jnnotion  will  luQe  to  prevent  the  asa  of  tba  property,  or  to  abate  ita 
nae  if  already  appropriated,  nntil  the  condition  haa  been  complied  with. 
WillametU  Iron  Worlu  ▼.  Oregon  Ry.  etc,  Co.,  620. 

t.  Makdatost  iNJaNOTiONS— Removal  or  Wall. — ^If  m  party  intending 
to  build  a  wall  entirely  upon  hi*  own  laud,  through  a  mistaken  survey 
bailda  it  so  that  its  foundation  encroaches  slightly  upon  the  land  of  an 
adjoining  owner,  without  any  encroachment  above  the  surface,  the  wall 
is  not  a  party-wall,  and,  npon  the  refusal  of  such  adjoining  owner  to 
allow  an  entry  npon  his  land  by  the  builder  for  the  purpose  of  removing 
the  projecting  foundation,  the  latter  may  be  compelled  by  mandatory 
injunction  to  remove  it  from  that  side  of  the  wall  upon  his  own  land. 
Pile  T.  Pedrick,  677. 

t.  Ehihknt  Douaik— Mandatory  Imjonctiom. — If  an  easement  in  • 
street  is  taken  for  public  use  with  the  knowledge  of,  and  without  objeo* 
tion  by,  the  abutting  property  owner,  but  under  the  assurance  that 
such  taking  is  only  intended  to  be  temporary,  and  the  structure  con- 
stitutmg  the  taking  afterward  becomes  permanent  and  exclusive  in 
character,  an  injunction  to  restrain  the  further  use  of  plaintiff's  ease- 
ment in  the  street  should  not  be  made  mandatory  nntil  a  reasonable 
time  has  been  allowed  in  which  to  acquire  his  easement  by  agreement 
or  by  condemnation  proceedings.  WiliameiU  Iron  Works  v.  Oregon  By. 
4te.  Co.,  620. 

See  Afpeal,  3;  Attachmknt,  2;  Intebvkntion,  2. 

INSANITY. 
See  WiTNBssES,  14,  15. 

INSOLVENCY. 

S««  COBPORATIONS,   12;   FbadDULKMT  CONVEYANCES,  1. 

INSTRUCTIONS. 
Sm  Apfbal,  13,  14;  Criminal  Law,  2;  RAiLROADa.  19-21;  Trial,  8-0. 

INSURANCE. 

1.  Pleading  Showino  Interest  of  the  Insurxd. — If,  in  an  action  upon 
a  policy  of  insurance  against  loss  by  fire,  it  is  alleged  that  one  of  the 
plaintiffs  has  an  interest  in  the  property  as  widow  of  the  deceased, 
and  that  the  other  had  a  claim  against  his  estate,  to  pay  which  there  is 
no  property  except  that  insured,  the  insurable  interest  of  such  plain- 
tiffs sufficiently  appears.     Creed  v.  Sun  Fire  Office,  134. 

S.  Insurable  Interest. — A  creditor  has  an  insurable  interest  in  a  bnild- 
ing  on  property  of  the  estate  of  his  deceased  debtor,  and  which  may 
be  subjected  to  the  payment  of  his  debt,  the  personal  property  of  the 
estate  being  insufficient  for  that  purpose.     Creed  v.  Hun  Fire  Office,  134. 

S.  Agent's  Fraud  in  Wkitino  Answers  Incorrectly. — If  application 
for  insurance  is  made  to  an  agent  authorized  to  issue  policies  of  fire 
insurance  to  whom  the  applicant  fully  and  truly  stated  his  interest 
in  the  property,  and  the  agent,  being  fully  informed,  drew  up  the 
application,  received  the  premium,  and  turned  over  the  policy  to  the 
applicant,  it  cannot  be  avoided  on  the  ground  that  he  was  not  the  uncon- 
ditional and  sole  owner  of  the  property,  and  that  his  interest  therein 
was  not  correctly  stated  in  his  application,  though  the  policy  contains 
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•  eonditlon  that  it  shall  be  void  if  the  interest  of  the  assured  is  other 
than  the  unconditional  and  sole  ownership  of  the  property  insured. 
Creed  v.  Sun  Fire  Office,  134. 

A,  AOENCT — EviBENOB. — It  ia  competent  and  admissible,  upon  the  que8> 
tion  as  to  whether  a  certain  person  was  an  agent  of  an  insurance 
company,  for  the  assured  to  show  that,  on  his  examination  under  oath 
as  to  the  facts  of  the  fire,  such  person  appeared,  claiming  to  repre< 
sent  the  company,  and  apparently  did  so,  and  that  he  subsequently,  in 
response  to  inquiries  about  the  written  statement  taken  on  such  exam- 
ination, wrote  the  assured  a  letter,  at  the  head  of  which  he  was  adver- 
tised  as  "adjuster"  of  the  company.     Enos  v.  St.  Paul  etc.  Ins.  Co.,  796. 

5.  Pkoofs  of  Loss — Waivek. — An  objection  to  the  sufficiency  of  proofs  of 
loss  on  a  specific  ground  is  a  waiver  of  all  other  grounds.  Bnoa  v.  Sti' 
Paul  etc.  Ins.  Co.,  796. 

8,  Statement  on  Examination  under  Oath  as  Proof  of  Loss — Estop- 
PKL. — If  an  insurance  company  subjects  the  assured  to  an  examination 
nnder  oath  as  to  the  facts  of  the  fire,  and  a  person  appears,  claiming 
to  represent  the  company,  and  apparently  does  so,  and  evidence  upon 
the  question  of  his  agency  is  subsequently  before  a  jury,  it  is  compe* 
tent,  as  the  first  element  of  an  estoppel  against  the  company,  to  show 
that  it  was  mutually  understood  that  the  statement  made  in  such  ex. 
amination  should  be  accepted  as  proof  of  loss.  But,  to  make  a  complete 
estoppel,  such  evidence  would  have  to  be  supplemented  by  other  evi- 
dence.    Enos  V.  St.  Paul  etc.  Ins.  Co.,  796. 

7.  Examination  under  Oath  as  Proof  of  Loss— Estoppel. — If  an  in- 
surance company,  having  subjected  the  assured  to  an  examination 
under  oath  as  to  the  facts  of  the  fire,  is  informed  that  a  person  ap- 
peared at  such  examination,  assuming  to  act  as  agent  of  the  com. 
pany,  and  represented  that  the  statement  made  on  such  examination 
should  be  accepted  as  proof  of  loss,  and  the  insured  relied  upon  such 
understanding,  and  was  not  notified  by  the  company  to  the  contrary,  but 
is  encouraged  by  it  to  continue  in  such  belief,  the  company  is  estopped 
from  afterward  refusing  to  treat  such  statement  as  proof  of  loss.  Enoa 
V.  St.  Paul  etc.  Ins.  Co.,  796. 

8.  CoNTRAcrr,  Illegal  Agreement  as  a  Defense. — If  a  claim  against  an 
insurer  is  compromised  upon  the  consideration  that  he  will  not  prose- 
cute the  assured  upon  a  charge  of  burning  the  property  such  compro- 
mise is  illegal,  will  not  be  enforced  at  the  instance  of  the  assured,  and 
constitutes  no  impediment  to  an  action  upon  the  original  policy.  In* 
surance  Co.  v.  Hull,  571. 

9.  Contract,  Illegal,  no  Rescission  Necessary. — If  an  assured  compro- 
mises his  claim  and  accepts  a  less  sum  than  that  due,  in  consideration 
of  the  promise  of  the  insurer  not  to  prosecute  the  former  on  a  charge 
of  burning  the  property  insured,  the  consideration  is  illegal  and  the 
compromise  void,  and  the  assured,  without  any  rescission,  may  main- 
tain an  action  upon  his  policy  as  though  such  compromise  had  not  been 
efifected.     Instirance  Co.  v.  Hull,  571. 

10.  Rescission— Consideration,  Return  of  when  not  Necessary. — If  a 
person  entitled  to  recover  the  value  of  property  insured  and  afterward 
destroyed  by  fire  makes  an  agreement  of  compromise  under  which  he 
receives  a  less  sum  than  is  due,  and  such  compromise  is  as  against  him 
fraudulent  or  otherwise  illegal  and  nonenforceable,  he  may  maintain 
an  action  against  the  insurer  upon  the  original  liability  without  first 
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rttnming  the  money  received  under  ihe  compromise,  beeaoM  be  Is 
entitled  to  the  earn  so  reoeiTed,  whether  the  compromise  is  valid  or 
invalid.     Iruuranee  Go.  v.  Hull,  671. 

tl.  FoRrcrraRB  or.— Thk  Plaoiho  or  A  Stovefipb  through  tki  Roov 
of  an  insured  dwelling  avoids  the  policy,  if  it  declares  that  no  dwell- 
ing-honse  shall  be  taken  as  a  risk  unless  provided  with  good  and 
•uflSoient  brick  or  stone  chimneys,  and  that  the  insurer  excludes  m 
risks  any  and  all  buildings  which  have  in  use  stovepipes  passing  through 
the  roofs  thereof.     McKinney  v.  Oerman  etc  Ina.  Soc,  861. 

12.  FoRFEiTURB  —  EsTOPPBL. —  If  ao  insurance  company,  by  virtue  of  A 
provision  in  its  policy,  subjects  the  assured  to  an  examination  under 
oath  as  to  the  facts  of  the  fire,  it  cannot  afterward  claim  a  forfeiture 
of  his  rights,  under  the  policy,  on  the  ground  that  no  notice  of  loss 
was  given  or  proof  of  the  same  furnished.  S!no*  ▼.  8t.  Paul  etc  In$, 
Co.,  796. 

18.  FoRrEiTXTRBS  are  not  favored,  and  must,  therefore,  rest  on  snbstan* 
tial  grounds.  Hence,  if  one  ground  of  defense  against  the  payment 
of  a  loss  is  that  the  insured  fraudulently  set  the  fire  which  caused  it) 
the  refusal  of  the  insured  to  answer  eertain  questions  about  a  large 
amount  of  money  of  which  he  claimed  to  have  been  robbed  at  the  time 
of  the  fire,  and  which  property  was  not  covered  by  the  insurance,  does 
not  warrant  a  forfeiture  of  the  rights  of  the  insured  under  the  policy 
for  failure  to  make  proper  proof  of  loss,  especially  where  his  claim  is 
found  not  to  have  been  fraudulently  and  materially  untrue.  Enoa  v. 
St.  Paul  etc  fns.  Co.,  798. 

14.  Waivbe  op  Forpbiturb. — If  a  stovepipe  is  used  on  insured  premises 
in  a  manner  forbidden  and  made  a  cause  of  forfeiture  by  a  policy, 
but  assessments  are  made  and  paid  on  a  premium  note  after  knowl* 
edge  by  the  agents  of  the  assured  of  the  cause  of  forfeiture,  it  is  thereby 
waived.     McKinney  v.  Oerman  etc  Ins.  Soc,  861. 

18.  Parol  Waivbb  op  Right  to  Rebuild  an  insured  structure  destroyed 
by  fire  may  be  shown,  notwithstanding  a  written  submission  of  ths 
question  of  actual  loss  to  arbitration.     Piatt  v.  jEtna  Ina.  Co.,  877. 

16.  Waiver  op  Right  to  Rebuild. — An  unconditional  refusal  by  an  insurer 
to  rebuild  a  fire  loss  made  before  arbitration,  with  a  promise  to  pay 
an  award  when  made,  is  a  waiver  of  the  right  to  rebuild,  and  is  final 
•nd  conclusive  upon  the  insurer,  without  a  new  consideration,  although 
the  insurer  subsequently,  within  the  thirty  days  allowed  for  an  eleo- 
tion,  gives  the  insured  notice  that  he  will  rebuild.  Piatt  v.  ^tna  ln$. 
Co.,  877. 

17.  Arbitration  as  Wafvbr  of  Right  to  Rebuild. — A  written  sub- 
mission of  an  insured  fire  loss  to  arbitration,  providing  that  such 
arbitration  shall  not  affect  the  rights  of  either  party,  except  as  to  the 
actual  amount  of  the  loss,  does  not  waive  the  insurer's  reserved  right 
to  rebuild.     PlaU  v.  .£tna  Ins.  Co.,  877. 

18.  Waiver. — If  an  insurance  company,  having  knowledge  of  facts  render* 
ing  its  policy  voidable,  deliberately  claims  and  exercises  a  right  there* 
nnder,  it  waives  all  right  to  avoid  it  because  of  such  facts.  Snos  v.  St, 
Paul  etc  Ins.  Co.,  796. 

19.  Corporations,  Forbign,  JuRisDicnoK  ovrr. — A  corporation  receiving 
an  application  to  insure  property  situate  iu  another  state  and  issuing  a 
policy  thereon  must  be  deemed  to  subject  itself  to  the  jurisdiction  of 
the  courts  of  that  state  and  to  the  right  of  the  insured  to  bring  an 
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Mtlon  upon  the  policy  in  the  state  wherein  his  property  is  situate,  and 
to  serve  process  on  the  insurer  in  the  manner  prescribed  by  the  laws  of 
that  state.  Therefore,  if  a  statute  of  that  state  defines  who  shall  be 
regarded  as  agents  of  an  insurer  and  that  process  may  be  served  upon 
any  of  such  agents,  a  judgment  based  upon  the  service  of  such  process 
on  such  an  agent,  valid  in  the  state  where  rendered,  is  equally  valid  in 
a  state  wherein  the  insuring  corporation  has  its  principal  place  of  busi- 
ness and  of  which  it  is  a  resident.  FirtmtrCa  Int.  Co.  v.  Thompson,  335. 
SO.  Insuramok  Corporations  mat,  in  thk  States  Wherein  Thbt  are 
Created,  Insure  Property  Situate  in  Another  State  by  whose  laws 
they  are  forbidden  to  do  business  therein;  whereas  if  the  contract  of 
insurance  were  entered  into  in  the  latter  state  it  would  be  void.  Sea- 
mans  V.  Knapp'Stout  etc.  Co.,  825. 

21.  Contract,  Where  Deemed  to  havb  been  Made. — If  insurance  is  solic* 
ited  in  another  state  by  a  broker,  and  the  property  owner  there  con- 
tents to  take  insurance  in  companies  acceptable  to  such  broker,  who 
thereupon  requests  an  insurance  corporation  of  this  state  to  write  such 
insurance,  and  it,  at  its  office  in  this  state,  fills  out  an  application  for 
the  insurance,  and  prepares  a  premium  note  to  be  signed  by  the  prop- 
erty owner,  and  transmits  the  note  and  application  to  him,  and  at  the 
same  time  fills  out  a  policy  of  insurance,  all  these  papers  being  dated 
at  its  home  office,  and  stipulating  that  the  contract  of  insurance  shall 
be  governed  by  the  laws  of  this  state,  and  the  papers  are  then  sent  to 
the  brokers,  and  by  them  mailed  to  the  property  owner,  who,  on  his 
part,  then  answers  the  questions  contained  in  the  contract,  signs  the 
premium  note,  accepts  the  policy,  transmits  the  application  and  note 
and  a  cash  premium  to  the  brokers,  who  in  turn  send  them  to  the 
insurer  in  this  state,  the  contract  of  insurance  is  not  completed  until 
the  note  and  application  are  accepted  by  the  insurer,  and  hence  must 
be  deemed  to  have  been  made  in  this  state.  Seaman*  v.  Knapp-Stout 
etc  Co.,  825. 

22.  Insurance  by  Foreign  Corporation,  when  Forbidden. — If  a  statute 
declares  that  no  foreign  insurance  company  shall  directly  or  indirectly 
take  any  risks  or  transact  any  business  of  insurance  in  this  state  until 
it  has  complied  with  the  requirements  of  such  statute,  a  contract  insuring 
property  in  this  state  made  by  such  a  corporation  in  the  state  of  its  crea- 
tion will  not  support  an  action  in  this  state  to  recover  an  assessment 
made  against  the  insured.     Hose  v.  Kimberly,  855. 

23.  Insurance  aoainst  Accident.  — Whether  there  has  been  an  Entire 
Loss  07  A  Hand  within  the  meaning  of  a  policy  of  insurance  when  three 
fingers  have  been  wholly  and  another  partly  torn  off,  the  hand  cut,  and 
the  thumb  joint  destroyed,  is  a  question  for  the  jury.  If  the  band  was 
■o  injured  as  to  become  useless  as  a  hand,  the  insurer  ia  answerable  for 
its  losa.     Lord  v.  American  etc.  Accident  Assn.,  815. 

See  Judgments.  12. 

INTEREST. 
See  Usury. 

INTERSTATE   COMMERCR 

L   The  Term,  "To  Pack,"  means  to  place  together  and  prepare  for  tran^ 

portation,  as  to  make  up  a  bundle  or  bale.     State  v.  Partona,  457. 


976  Index. 

2i  A  "  Package"  is  a  bundle  or  bale  made  up  for  transportation.  It  may 
consist  of  a  single  article,  bat,  when  separate  articles  are  placed  to- 
gether,  and  prepared  for  transportation  in  a  bundle,  bale,  or  box,  they 
do  Dot  form  as  many  separate  packages  as  there  are  articles,  though 
they  may  be  wrapped  separately.     Slate  v.  Parsons,  457. 

8.  "  Original  Packaqk." — The  case,  or  box,  or  bale  in  which  separate 
articles  are  placed  together  for  transportation  constitutes  the  "origi- 
nal package"  in  the  commercial  sense.  No  single  article  therein, 
though  separately  wrapped,  is  an  original  package.  Staie  t.  Parsons, 
457. 

4.  Peddling  Medicine. — The  commerce  clause  of  the  federal  constitution 
will  not,  as  against  a  state  statute  defining  a  peddler  and  imposing  a 
fine  for  dealing  as  such  without  a  license,  protect  one  who  peddles 
single  bottles  of  medicine  manufactured  in  another  state,  and  which 
are  taken  from  a  box  in  which  several  bottles  are  separately  wrapped 
and  shipped  into  the  state  where  the  sale  and  delivery  is  made.  State 
T.  Parsons,  457. 

See  Telegraph  Companies,  7* 

INTERVENTION. 

1.  Aybrhents  ov  Petition  so  far  as  they  are  well  pleaded  must  b«  taken 

to  be  true  in  determining  whether  an  application  to  intervene  should 
be  allowed.      Wood  v.  Denver  City  Water  Works  Co.,  288. 

2.  Interest  in  Sdit. — If  a  water  company,  claiming  the  exclusive  right 

to  furnish  a  certain  town  and  its  inhabitants  with  water  for  domestio 
and  other  uses,  brings  an  action  for  an  injunction  against  another 
water  company  to  restrain  it  from  furnishing  such  water,  residents  of 
such  town  who  have  taken  steps  to  procure  water  from  the  defendant 
company  and  who  have  expended  large  sums  of  money,  in  digging 
trenches  and  laying  pipes  connecting  their  residences  with  the  water- 
mains  of  such  company,  and  who  allege  that  they  cannot  obtain  a 
supply  of  pure  water  from  the  plaintifif  company,  are  entitled  to  in« 
tervene  therein.      Wood  v.  Denver  City  Water  Works  Co.,  288. 

3.  Interest  which  Entitles  Persons  to  intervene  in  a  suit  between 

other  parties  must  be  in  the  matter  in  litigation,  and  of  such  a  direct 
and  immediate  character  that  the  intervenor  will  either  gain  or  loss 
by  the  direct  legal  operation  of  the  iudgmeut.  Wood  r.  Denver  City 
Water  Works  Co.,  288. 

INTOXICATING  LIQUORS. 
Liquor,  Sales  of  to  Minors  who  are  Acting  as  Agents.— If  liquor  ia 
sold  to  a  minor  who  at  the  time  declares  that  he  is  purchasing  it  for 
another  whose  name  is  not  disclosed  the  sale  must  be  regarded  as  made 
to  the  minor,  and  not  to  the  undisclosed  principal,  and  the  seller  is 
liable  to  punishment  under  a  statute  making  it  criminal  to  sell  liquor 
to  a  minor.     Neeley  v.  State,  148. 

See  MuxiiciPAL  Corporations,  14,  15. 

INTOXICATION. 
S«e  Evidence;  Fraud,  1,  3. 
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JOINT  LIABILITY. 

PBAOTICK— CODKKENDANTS'  RlQHT  TO  RbLIBF  A3  AOAIKaT  OnB  ANOTHER.— 

Defendants  who  merely  answer  the  complaint  of  the  plaintiff,  though 
in  doing  so  they  aver  that  creditors  of  another  class  have  been  guilty 
of  bad  faith  and  collusion  are  not  entitled  to  affirmative  relief  agaiusfe 
other  codefendants.  To  obtain  that  they  should  interpose  a  croiis-coin* 
plaint.     BalUn  v.  Merchants'  Exchange  Batik,  834. 

JOINT  TENANCY. 
See  Partnership,  14. 

JUDGES. 
See  Witnesses,  1. 

JUDGMENTS. 

1.  Jurisdiction. — There  is  an  Important  Difpebbnoe  betwben  a  Wan* 

OT  Jurisdiction  and  a  Mere  Defect  in  obtaiuing  it.  In  the  former 
ease  the  judgment  is  absolutely  void.  In  the  latter  case  it  is  simply 
erroneous  and  voidable,  and  can  be  attacked  only  by  some  direct  pro- 
ceeding authorized  by  law.     North  Pacific  Cycle  Go.  v.  Thomas,  63G. 

2.  Entry  of,  What  is  not. — If  a  record   shows  that  a   jury  has  been 

sworn  and  impaneled,  and  that  they  find  for  the  plaintiff  for  the 
lot  sued  for  (describing  it),  and  twenty-five  dollars  for  deteutiou,  and 
adds  "and  judgment  is  rendered  against  the  defendants  for  the  laud 
sned  for,  together  with  all  costs  in  this  behalf  expended,  for  which 
execution  may  issue,"  this  is  not  such  an  entry  of  judgment  as  will 
support  an  appeal.  Bell  v.  Otts,  117. 
8.  Deficient  Pleadings — Collatbrai.  Attack. — If  the  object  of  the 
plaintiff  can  be  ascertained  from  his  complaint,  and  tlie  court  has 
power  to  grant  the  relief  demanded  and  jurisdiction  of  the  parties,  the 
judgment  rendered  is  not  subject  to  collateral  attack,  although  the 
complaint  may,  in  fact,  have  been  bad  in  substance.  North  Pacific 
Cycle  Co.  v.  Thomas,  036. 

4.  Res  Judicata. — The  Final  Seitlement  of  an  Estatb  in  thb  Probatb 

Court  has  the  effect  of  a  judgment  as  to  all  matters  properly  included 
therein  or  necessarily  involved.  Hence,  if  a  deceased  husband  and 
wife  each  leaves  an  estate,  both  of  which  are  administered  upon  by  the 
same  person,  and  the  settlement  of  the  wife's  estate  becomes  a  finality, 
no  appeal  having  been  taken,  it  is  a  bar  to  any  showing,  in  the  settle* 
ment  of  the  other  estate,  that  the  fund  adjudged  to  the  heirs  of  the 
wife's  estate  did  not  belong  to  that  estate,  but  to  the  other.  Young  v. 
Byrd,  4G1. 

5.  Res  Judicata.^ — The  final  determination  of  an  issue  of  fact  by  a  com* 

petent  court,  and  upon  the  merits,  is  res  judicata  as  to  the  parties 
then  before  the  court,  though  it  is  afterward  sought  to  relitigate  the 
same  issue  in  another  form.  Nor  is  it  essential  that  all  the  parties  to 
both  proceedings  be  identical.     Young  v.  Byrd,  461. 

6.  Unadthorized  Appearance   of   Attorney  —  Relief. — The   relief   to 

which  a  defendant  is  entitled  when  a  judgment  against  him  has  beea 
procured  through  the  unauthorized  appearance  of  an  attorney  is  to 
have  such  judgment  opened  and  proceedings  therein  stayed  until  a  trial 
can  be  had  on  the  merits,     Hollinger  v.  Reeme,  402. 
AM.  ST.  Rkp.,  Vol.  XL\  I.  -62 
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7.  A  JuDOHKNT  Obtained  bt  Fraud  is  Bindixo  on  the  parties  nntfl  ut 
aside  in  some  direct  proceeding.     HolUnger  v.  Seeme,  402. 

8.  luPKACHMBNT  FOB  FRAUD. — A  jadgment  cannot  be  impeached  in  a  col* 
lateral  proceeding  for  fraud  or  collusion.     Hollinger  v.  JReeme,  402. 

9.  SBrriNO  Aside  fob  Fraud. — Oae  who  seeks  to  hare  a  judgment  set 
aside  for  fraud  must  show  in  his  application  that  he  has  a  meritori* 
ous  defense,  which  he  was  without  his  laches  prevented  from  making; 
and  that  he  has  made  his  application  for  relief  without  delay  after  the 
discovery.     Hollinger  v.  Reeme,  402. 

10.  Question  of  Law  —  Construction  of  Record. — The  legalforce  of  a 
judgment  and  record  offered  in  evidence  is  a  question  of  law  which  tho 
court  should  solve  by  an  instruction  when  requested.  Young  v.  Byrdf 
461. 

11«  Judgments  of  Sisteb  States— Effkct  of  in  Othbb  States.— The  pro- 
visions of  the  federal  constitution  requiring  full  faith  and  credit  to  b« 
given  in  each  state  to  the  judicial  proceedings  of  sister  states  are  con- 
fined to  such  judicial  determinations  as  possess  the  quality  of  jndg* 
ments,  and  do  not  extend  to  proceedings  in  the  nature  of  execution,  or 
to  orders  merely  ancillary  to  some  special  form  of  relief.  Bullock  T. 
Bullock,  528. 

12.  Judgment  of  Sister  State,  Effect  of. — A  judgment  entered  against 
an  insurance  corporation  is  entitled  to  have  the  credit,  effect,  and  value 
in  this  state  which  it  has  in  the  state  where  rendered.  Whatever  pleas 
are  good  to  a  suit  on  the  judgment  in  that  state  can  be  pleaded  in  the 
courts  of  this  state  and  no  others.     Firemen's  Ins.  Co.  v.  Thompson,  335. 

13.  Extraterritorial  Effect  in  Rem. — The  courts  of  one  state  have  no 
jurisdiction  to  affect  by  decree  or  judgment  the  status  of  lands  lying 
within  another  state.     Bullock  v.  Bullock,  528. 

14.  Extraterritorial  Effect. — An  order  of  a  court  of  another  state, 
made  subsequent  to  decree  of  divorce  rendered  therein,  directing  and 
requiring  the  defendant  to  execute  a  mortgage  on  land  in  another 
state  to  secure  the  payment  of  alimony,  is  not  conclusive  upon  the 
courts  of  the  latter  state,  and  cannot  be  enforced  therein,  but  may  be 
enforced  by  the  court  rendering  it,  so  long  as  defendant  is  within  its 
jurisdiction,  and,  when  so  enforced,  is  effective  in  the  situs  rti.  BuUock 
T.  Bullock,  628. 

15.  Extraterritorial  Effect  in  Rem. — The  courts  of  the  situs  of  land 
are  not  bound  by  the  judgment  of  a  court  of  another  state  affecting 
such  land  in  an  action  in  which  the  jurisdiction  is  tn  personam  only. 
Bullock  v.  Bullock,  b28. 

18.  Judgments  by  Confession — Costs. — Upon  confession  of  judgment  for  a 
fine  and  costs  by  a  defendant  and  his  sureties  under  the  provisions  of 
a  statute  that  "when  a  fine  is  assessed  the  court  may  allow  the  defend- 
ant to  confess  judgment,  with  good  and  sufficient  sureties  for  the  fine 
and  costs,"  the  court  may  properly  refuse  to  enter  an  order  limiting  the 
confession  as  to  the  costs  to  such  as  have  been  incurred  on  behalf  of  the 
state.     Teldell  v.  Stale,  20. 

See  Co&pobations.  10;  Criminal  Law,  6;  Equitt,  1;  Fbauoulkht  Coy- 

vkyanobs,  7. 

JUDICIAL  NOTICE. 
See  Evidence,  1;  Plkadino,  8. 
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JURISDICTION. 
(Bee  Eqititt,  1,  2;  iKSURAircB,  19;  Judomehts,  1,  I3-1S;  Justicss  ov  thi 
Pbaob. 

JUSTICES  OP  THE  PEACE. 
JuBiSDicTioiT. — If  a  cause  of  action  for  a  sum  of  money  is  so  great  ai  to 
be  beyond  the  jurisdiction  of  a  justice  of  the  peace,  the  bolder,  befor* 
commencing  suit,  may,  for  the  purpose  of  conferring  jurisdiction,  remit 
■o  much  of  such  cause  as  will  bring  the  residue  within  such  jurisdio* 
tion,  and,  if  he  does  so,  the  judgment  of  the  justice  for  such  reside* 
ia  valid.     HutUon  v.  Luce,  165. 

JUSTIFICATION. 
See  Homicide;  Libel,  12; 

KNOWLEDGE. 
See  Agency,  4-7. 

LABOR  UNIONS. 
1.  Trades  Unions  and  Labor  Organizations  mctst  Depend  for  their  menH 
bership  upon  the  free  choice  of  each  member,  and  his  perfect  freedom 
of  action.  No  resort  can  be  bad  to  violence,  threats,  intimidation,  or 
other  compulsory  methods,  in  matters  concerning  membership,  or  to 
enforce  the  observance  of  their  laws,  rules,  and  regulations.  Long- 
shore Printing  Co.  v.  Howell,  640. 

1.  CoNSPiBACY.— Trades  Unions  Are  not  Unlawful  Combinations,  so 

long  as  they  do  not  resort  to  acts  tending  to  destroy  freedom  of  action, 
such  as  intimidation,  threats,  or  violence.  Hence,  it  is  not  contrary  to 
public  policy  or  illegal  for  a  member  of  a  union  to  combine  with  others 
for  the  purpose  of  maintaining  wages  or  limiting  the  number  of  ap- 
prentices.  Longshore  Printing  Co.  v.  Howell,  640. 
t.  Ordering  Employees  to  Stop  Wore.  —  Under  a  statute  making  it  a 
misdemeanor  for  any  one  by  force,  threats,  or  intimidation  to  prevent, 
or  endeavor  to  prevent,  any  employee  from  continuing  his  work,  th« 
act  of  the  executive  committee  of  a  labor  union  in  entering  the  prem- 
ises of  a  person  and  ordering  all  members  of  the  union  then  and  there 
at  work  to  cease  further  work  under  penalty  of  being  dealt  with  accord* 
ing  to  the  laws  and  regulations  of  the  union  is  not  unlawful  in  the 
absence  of  intimidation,  threats,  or  violence.  Longshore  Printing  Co, 
r,  Howell,  640. 

LARCENY. 

L  Larceny  by  Husband  trom  Wife. — Under  the  enabling  statutes  of  In* 
diana  a  husband's  interest  in  his  wife's  goods  and  chattels  is  abolished, 
as  is  also  the  right  to  fraudulently  misappropriate  them.  Hence,  he 
may  be  guilty  of  larceny  of  the  goods  of  his  wife.  Beaslep  r,  State^ 
418. 

2.  Larceny  by  Husband  from  Wife. — A  husband  who  obtains  his  wife's 

money  by  trick  or  artifice  and  carries  it  away  is  guilty  of  larceny  if  the 
circumstances  attending  the  wrongful  act  are  such  that,  if  performed  by 
another,  it  would  constitute  a  felonious  asportation.  Beaaley  y.  StatCt 
418. 
&  Larceny  by  Trick  or  Artifice. — One  who  obtains  the  money  or  goods 
of  another  by  some  fraudulent  trick  or  artifice  and  carries  them  away 
is  guilty  of  larceny.     Beasley  v.  State,  41 S. 
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LAW  OF  THE  CASK 
See  Appeal,  6,  7. 

LEGISLATURE. 

1.  Powers  ot. — The  legislature  of  a  state  is  clothed  with  the  whole  legia* 

l*tive  power  capable  of  being  exercised  therein,  subject  only  to  such 
restrictions  and  regulation  as  are  embraced  la  the  state  and  national 
constitutions.     Atauldin  v.  City  Council,  723. 

2.  CoNSTiTCTiONAL  Law — PERSONAL  Pkivileobs. — The  legislature  has  no 

right  to  deprive  one  class  of  persons  of  ]>rivileges  allowed  to  other  per* 
sons  under  like  conditions.     Ritchie  r.  People,  315. 

3.  Constitutional  Law — Right  to  Contract. — The  legislature  has  no 

power  to  prevent  persons  who  are  «mi  juris  from  making  their  own  con- 
tracts, nor  can  it  interfere  with  the  freedom  to  contract  between  work* 
men  and  employers.     Hitchie  v.  People,  315. 

4.  Constitutional  Law— Girrs  op  Pdblic  Moneys,  What  ark  not. — A 

statute  authorizing  a  bounty  to  be  paid  for  the  destruction  of  coyotes  does 
not  amount  to  a  gift,  and  therefore  does  not  conflict  with  the  constitu- 
tional  provision  declaring  that  the  legislature  shall  have  no  power  to 
make  any  gift,  or  to  authorize  the  making  of  a  gift,  of  any  public  money 
or  thing  of  value  to  any  individual,  or  municipal  or  other  corporation, 
whatever.  Ingram  v.  Colgan,  221. 
See  Constitutions,  2,  3;  Municipal  Corporations,  1,  2;  Statutes,  4; 

Taxes,  1-3. 

LETTERS. 
See  Contracts,  2,  3. 

LEVEES. 
See  Eminent  Domain;  Waters,  14,  lOw 

LIBEL. 

1.  A  Corporation  mat  Sue  for  a  Libel  or  Slandeb  against  it  in  the 

way  of  its  business  or  trade.     St.  James  etc.  Academy  v.  Oaiser,  502. 

2.  Construction   of  Language. — In  construing  a  publication  alleged  to  be 

libelous  the  whole  article  is  to  be  read  and  considered  together,  and 
such  construction  put  upon  the  language  used  as  would  naturally  bo 
given  to  it.     St.  James  etc  Academy  v.  Oaiser,  502. 

8.  Reference  to  Property. — If  the  words  of  a  libelous  publication  apply 
to  the  property  of  the  prosecuting  witness  in  such  a  manner  as  to  injur* 
his  reputation  by  exposing  him  to  hatred,  contempt,  or  ridicule  it  is  a 
libel  upon  him.     State  v.  Mason,  629. 

4.  Evidence  as  to  Person  Referred  to. — If  the  words  of  a  libelous  arti* 
cle  are  ambiguous  sis  to  the  person  intended,  persons  who  read  the 
libel  and  are  acquainted  with  the  parties  and  the  circumstances  may 
state  their  judgment  and  understanding  as  to  whom  it  refers.  This 
rule  of  evidence  is  the  same  in  both  civil  and  criminal  cases.  State  v. 
Mason,  629. 

6.  Malice  is  Implied  from  a  Libelous  Publication.  St.  James  etc. 
Academy  v.  Oaiser,  502. 

6.  Presumption  of  Malice. — Every  libelous  publication  concerning  an> 
other  is  presumed  to  have  been  made  maliciously,  whether  the  offender 
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intended  fll-will  toward  the  person  injured  or  not.  This  presumption 
continues  nntil  it  appears  that  the  libel  is  in  fact  true,  and  was  pub* 
lished  with  good  motives  and  justifiable  ends.     State  r.  Mason,  629. 

7.  Maliob. — To  Render  an  Act  Malicious  it  is  not  necessary  that  the 
party  doing  it  shall  be  actuated  by  a  feeling  of  hatred  oc  ill-will^  or 
by  a  distinct  purpose  to  injure.     Stale  t.  Mason,  629. 

6.  Intknt  to  Injure — Malice.— Under  a  statute  providing  that,  if  any 
person  shall  publish  or  cause  to  be  published  concerning  another  any 
false  or  scandalous  matter,  "with  intent  to  injure  or  defame,"  he  shall 
be  punished,  etc.,  it  is  not  necessary,  to  constitute  the  offense  of  libel, 
that  the  publisher  should  have  entertained  a  specific  malicions  intent 
"to  injure  and  defame"  the  prosecuting  witness,  as  the  natural  and 
probable  consequence  of  the  publication  is  to  injure  and  defame,  and 
the  law  will  infer  that  the  publisher  intended  the  results  of  his  act 
StaU  V.  Mason,  629. 

••  Injury  to  Trade  or  Business. — Words  falsely  published  of  a  party 
in  connection  with  his  business,  trade,  or  profession  are  actionable  per 
$e  without  proof  of  special  damages.  St.  James  etc.  Academy  v.  Gaiser, 
502. 

10.  Injury  to  Business — Teaching  Dancino. — If  an  institution  of  learn- 
ing and  education  is  in  a  fiourishing  condition,  and  is  in  good  repute, 
and  well  esteemed  by  its  patrons  and  good  citizens,  though  it  permits 
occasional  dancing  in  its  school  building,  a  false  publication  charging 
it  with  conducting  and  maintaiiiiuc;  an  "immoral  school,"  a  "dancing 
school,"  harmful  "to  the  moral  and  religious  interests  of  the  com- 
munity," and  calling  upon  friends  of  religion  and  good  morals  to  absent 
themselves  from  it,  is  actionable  per  se,  St.  James  etc.  Academy  r, 
Oaiser,  502. 

11.  Knowledqe  of  Manager  or  Proprietor  oy  Newspaper — Defense, 
The  manager  or  proprietor  of  a  newspaper  is  prima  facie  criminally  lia- 
ble for  a  libel  published  therein,  and  cannot  escape  responsibility  sim- 
ply by  showing  that  it  was  published  without  his  knowledge  or  consent. 
He  must  further  show  that  the  publication  did  not  occur  through  any 
negligence  or  want  of  ordinary  care  on  his  part.     State  v.  Mason,  629. 

12.  Justification  is  a  Question  for  the  Jury. — Whether  a  publica- 
tion charging  an  institution  of  learning  and  education  with  conduct- 
ing and  maintaining  a  "dancing  school "  is  justifiable  on  the  ground 
that  dancing  is  immoral  is  a  question  for  the  jury  under  a  constitu- 
tional provision  making  them  judges  of  the  law  as  well  as  of  the  facts 
in  libel  suits.     St.  James  etc.  A  cademy  v.  Oaiser,  502. 

13.  Jury  as  Judges  of  Law  and  Fact— Pleadings. — A  constitutional 
provision  making  the  jury  judges  of  the  law  as  well  as  of  the  facts  in  a 
libel  suit  does  not  relieve  tlie  court  of  the  duty  of  passing  upon  the 
pleadings  in  the  case.     St.  James  etc.  A  cademy  v.  Oaiser,  602. 

LICENSE. 
See  Easements;  Peddlers,  2. 

LIENS. 
i.  Sales— Lien  for  Purchase  Price. — If  a  hen  is  given  in  writing  npon 
several  articles  of  personalty  sold  until  the  whole  amount  of  the  pur- 
chase price  thereof  is  paid  the  payment  of  the  price  of  one  of  the  arti« 
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elea  does  not  discharge  it  from  the  lien  for  the  aggregate  prioe  of  all  of 
snch  articles.      Wood  v.  Holly  Mfg.  Co.,  66. 

I.  MoRTOAOB  Equitable — Libn  fob  Purohasb  Priob. — It  constitutes  no 
objection  to  the  euforcemeat  of  a  lieu  for  the  purchase  price  in  favor 
of  the  vendor  of  machinery  constituting  an  equitable  lien  thereon 
that  snch  machinery  forms  a  part  of  waterworks  intended  for  a 
public  supply,  and  that  great  public  inconvenience  will  be  occasioned 
by  the  removal  of  the  machinery.      Wood  v.  Holly  Mfg.  Co.,  66. 

S.  FixTURBS — Lien  fob  Pgrchasb  Price  of  Machinert  as  aoainst  Pas* 
CHASER  OF  Lakd. — Parties  claiming  machinery  attached  as  fixtures  to 
land,  as  against  a  lien  in  favor  of  the  vendor  thereof,  on  the  ground 
that  they  are  bona  fide  purchasers  of  the  land,  must  show  that  they  ar« 
such  purchasers  without  notice  in  respect  to  the  land  which  is  claimed 
by  them  under  a  mortgage,  as  well  as  to  the  bonds  which  suoh  mort* 
gage  was  made  to  secure.      Wood  v.  Holly  Mfg.  Co.,  56. 

4.  Salrs — EqurrABLE  Libn  for  Pprchase   Price  of  Machinebt. — The 

lien  of  a  vendor  of  machinery  reserved  by  the  contract  of  sale  upon  all 
of  the  machinery  placed  upon  certain  land  cannot  be  affected  by  the  fact 
that  a  portion  of  the  machinery  was  placed  upon  the  land  after  it  was 
conveyed  to  a  third  party  who  acquired  only  such  rights  as  the  original 
owner  had.  Wood  v.  Holly  Mfg.  Co.,  56. 
See  Actions,  2;  Assignment;  Crkditor's  Suit;  Fraudulent  Convet- 
ANCEs,  7;  Mechanics*  Liens,  3;  Mortgages,  3-5;  Paktnbrship,  19j 
Shipping. 

LIMITATIONS   OP   ACTIONS. 

1.  Conflict  of  Laws. — The  Statute  of  Limitations  ii»  Force  whes  a 

Cause  of  Action  Accrues  controls  rather  than  an  amendment  subse* 
queutly  adopted.  The  amendment  does  not  operate  retroactively. 
Hey  ward  v.  Farmers'  Min.  Co.,  702. 

2.  The  Complete   Bar  of  Sthe  tatote  of  Limitations  la  a  Vested 

Right,  and  therefore  the  legislature  cannot  authorize  the  assertion  of  • 
claim  if  such  bar  has  become  final.    Board  of  Education  v.  Blodgett,  348. 

5.  Municipal  Corporations. — Afveb  a  Statute  of  Limitation  has  Com- 

pletely Barred  the  right  to  assert  an  obligation  against  a  municipal 
corporation  the  legislature  cannot  revive  it.  Board  of  Education  r, 
Blodgett,  348. 
4k  Thb  Estate  of  a  Reversioner  cannot  be  affected  by  the  statute  of 
limitations  during  the  lifetime  of  the  tenant  for  life  who  is  in  posses- 
sion  of  the  property.  The  possession  of  the  latter  cannot  be  adverse  ta 
the  foriner.     Ogden  v.  Ogden,  151. 

See  Adverse  Possession,  4;  Contracts,  6;  Tbusts,  6. 

LOAN  ASSOCIATIONS. 
See  Associations, 

LOANS. 
See  Aoenot,  4-7. 

MACHINERY. 
See  CoNTBAOra,  5;  Fixtures,  4,  5;  Liens,  2-4;  Mortqaoks,  S» 
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MALICE. 
See  Libel,  5-8. 

MANDAMUS. 

1.  Mandamus  mat  Isscs  to  Compel  the  Mayor  or  a  City  to  Adminis* 
TEB  AN  Oath  of  Office  where  the  law  requires  him  so  to  do.  Fox  r. 
McDonald,  98. 

X,  Mandamus  will  not  Lie  to  Compel  the  Issuing  of  Stock  in  a  Privatb 
Corporation  if  the  statute  of  the  state  in  which  the  writ  was  applied 
for  forbids  its  issuing  where  there  is  a  plain  and  adequate  remedy  ia 
the  ordinary  course  of  law.  The  remedy  of  the  party  entitled  to  such 
issuing  is  either  at  law  to  recover  damages  or  in  equity  to  compel  the 
officers  of  the  corporation  to  execute  and  deliver  a  proper  certificate  of 
■tock.     State  v.  Carpenter,  556. 

See  Pleading,  & 

MARRIAGE  AND  DIVORCK 

1.  Alimony, — If  the  answer  in  an  action  for  divorce  by  an  alleged  wife 

denies  the  marriage,  temporary  alimony  and  expense  money  will  not  be 
allowed  until  the  plaintiff  makes  out  a  reasoTiably  plain  case  as  to  the 
existence  of  the  marriage.  Its  averment  and  denial  in  the  pleadings  do 
not  bind  the  court,  and  if  a  fair  presumption  of  the  fact  is  raised  by 
proofs  presented,  the  court  has  power  to  make  the  allowance.  It  ia 
not  necessary  that  it  be  established  so  conclusively  as  would  be  required 
for  the  ultimate  purpose  of  the  action.     Bardin  v.  Bardin,  791. 

2.  Appeal — Amount  of  Alimony. — In  an  action  for  divorce  the  amount  of 

temporary  alimony  and  expense  money  pendente  lite  is  in  the  diacretioa 
of  the  court,  and  will  not  be  reviewed  unless  that  discretion  haa  beea 
abused.     Bardin  v.  Bardin,  791. 

MARRIED  WOMEN. 
See  CoNFLiar  of  Laws;  Husband  and  Wife. 

MARSHALING  SECURITIES. 
See  Debtor  and  Creditor,  2,  3;  Partnership,  9. 

MASTER  AND  SERVANT. 

1.  Negligence — Proximate  Cause. — It  is  negligence  for  which  the  master 
ia  responsible  for  his  servant  while  intrusted  by  him  with  his  team  of 
high-spirited  horses  to  leave  them  unhitched  and  uncared  for  by  the 
side  of  a  public  highway.     Pierce  v.  Conners,  279. 

2.  Liability  of  Master  for  the  Acr  of  a  Servant  when  Controlled 
BY  Another. — If  a  contractor  is  employed,  part  of  whose  duties  it  ia 
to  make  and  guard  an  excavation,  and  before  the  work  is  commenced 
an  arrangement  is  made  between  him  and  a  subcontractor  that  the 
servants  of  the  latter  shall  do  the  work  under  the  control  and  super* 
vision  of  the  former,  and  they,  in  doing  it,  are  guilty  of  negligence, 
their  master  is  not  answerable  therefor,  for  as  to  such  work,  though 
employed  by  him,  they  are  not  his  servants  but  the  servants  of  the  or* 
iginal  contractor.     Cotter  v.  Lindgren,  255. 

8.  Defective  Appliances — Risks  Assumed  by  Servant. — If  injury  ia 
suffered  by  an  employee  through  defects  in  the  machinery  or  appli* 
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ancea  furnished  by  bla  master  and  naed  in  the  bnaineaa  the  aervant  ean« 
not  recover  if  be  knew  or  had  any  means  of  knowledge  equal  to  that 
of  the  master  concerning  such  defects,  and  yet  continaed  in  the  serr* 
ice,  provided  no  inducement,  such  as  a  promise  to  cure  the  defect,  leada 
him  to  ao  continue.      Victor  Coal  Co.  v.  Muir,  299. 

4.  Risks  Assumed  bt  Servant. — A  servant  assumes  all  the  asual  and 
ordinary  dangers  incident  to  his  employment,  and  is  not  entitled  to 
recover  damages  resulting  from  such  dangers,  nor  can  he  voluntarily 
and  knowingly  incur  unusual  and  extraordiuary  dangers  at  the  risk  of 
his  master.      Victor  Coal  Co,  v.  Muir,  299. 

6.  Machimsrt  and  Appliances.— It  is  the  duty  of  the  master  to  the  ierr« 
ant  to  furnish  sufficient,  properly  constructed,  and  safe  machinery,  or 
other  materials  or  appliances,  to  be  used  by  the  servant  in  the  couraa 
of  his  employment  and  necessary  for  the  service.  Meador  v.  Lake  Short 
etc  Ry.  Co.,  384. 

6.  Mauuinert  and  Appliances. — If  the  servant  has  equal  knowledge  with 
the  master  as  to  the  machinery  used,  or  means  employed  in  the  per* 
formance  of  the  work  he  is  required  to  do,  and  a  full  knowledge  of 
existing  defects,  it  does  not  necessarily  follow  that  the  master  is  liabla 
for  injuries  sustained  by  reason  of  the  use  thereof.  Meador  v.  Lalet 
Shore  etc.  Ry.  Co.,  384. 

7.  Dangerous  Machinery — Promise  to  Repair. — If  a  servant  is  engaged 
in  a  dangerous  service  in  which  the  machinery  is  defective,  and  has 
knowledge  thereof,  makes  objection  thereto,  and  is  induced  to  remain 
in  the  master's  employment,  by  promise  or  assurance  of  its  repair,  and, 
not  having  waived  the  objection,  is  injured  by  reason  of  such  defecti 
without  contributory  negligence  on  his  part,  he  is  entitled  to  recover. 
But  greater  care  is  required  of  him  than  if  he  had  not  known  of  the  da* 
feet.     Meador  v.  Lake  Shore  etc.  Ry.  Co.,  384. 

8.  Defective  Machinery  and  Appliances — Liability  of  Master. — If  % 
servant  is  employed  in  the  performance  of  onliaary  labor,  in  which  no 
machinery  is  used,  or  materials  furnished,  the  use  of  which  requires  the 
exercise  of  great  skill  and  care,  the  fact  that  a  defective  iustiumeat  or 
tool  is  furnished  by  the  master,  of  whicli  the  servant,  has  full  kuowU 
edge  and  comprehension,  does  not  render  the  master  liable  in  case  of 
injury  to  the  servant  caused  by  the  use  of  such  instrument.  Meador  r. 
Lake  Shore  etc.  Ry.  Co.,  384. 

9.  Defective  Appliances — Risks  Assumed  by  Servant. — If  a  servant 
whose  duties  require  him  to  use  a  ladder,  upon  discovering  that  it  il 
defective  and  dangerous,  notifies  the  master,  who  promises  to  furnish 
another,  and  directs  the  servant  to  use  the  old  one  until  a  new  one  is 
furnished,  the  servant  assumes  the  risk  in  again  using  the  old  ladder, 
and  cannot  recover  of  the  master  for  an  injury  sustained  by  its  use, 
although  the  service  in  which  it  is  used  is  of  a  kind  that  cannot  be 
postponed.     Meador  v.  Lake  Shore  etc  Ry.  Co.,  384. 

10.  Contributory  Negligence  of  Servant.  — An  experienced  coal  miner 
who,  with  knowledge  that  the  rock  in  the  room  in  the  mine  in  which 
he  is  at  work  is  loose,  dangerous,  and  liable  to  fall  at  any  time  nnlasg 
propped,  and  that  it  should  be  propped,  voluntarily  continues  to  work 
in  such  exposed  place  without  propping  the  rock,  is  guilty  of  such  con- 
tributory negligence  as  to  bar  a  recovery  in  case  the  rock  falls  upon  and 
injures  him.      Victor  Coal  Co.  v.  Muir,  299. 
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11.  Contributory  Neglioencb — Violatiok  of  Statutk. — Although  a  stat- 
ute requires  certain  things  to  be  done  by  owners  or  agents  of  coal  mines 
to  secure  the  personal  safety  of  persons  employed  therein,  and  pro- 
vides that  in  case  of  a  willful  failure  to  comply  with  its  provisions  ft 
right  of  action  against  the  party  at  fault  shall  accrue  to  the  party 
injured,  yet  such  party  cannot  recover  if  he  is  guilty  of  willful  con- 
tributory negligence  as  well  as  a  violation  of  the  provisions  of  such 
statute.      Victor  Coal  Co.  v.  Muir,  299. 

12.  CoNTBiBirroRY  Xeoliqbnce  of  Servant. — Although  injury  occurs  to 
a  servant  by  reason  of  noncompliance  on  the  part  of  the  master  with 
statutory  requirements  intended  for  the  protection  of  the  servant,  the 
latter  cannot  recover  if  he  is  guilty  of  contributory  negligence.  Victor 
Coal  Co.  V.  Muir,  299. 

See  Conspiracy,  2;  Labor  Unioks,  3;  Railroads,  10-16;  WiTMBssBa,  6. 

MECHANICS'  LIENS. 

L  Charaotiw  Of  Struoturb  Sobjectt  to. — A  substantial  and  costly 
structure  standing  on  its  own  stone  foundation  and  built  of  brick  to  a 
height  of  twenty  feet,  though  not  entirely  covered,  inclosing  a  battery 
of  boilers,  and  performing  the  function  of  a  building  as  to  such  boilers, 
and  constituting  a  part  of  the  boiler  plant  which  is  separate  and  inde- 
pendent from  an  older  boiler  plant,  except  that  its  water  and  steam 
connections  are  made  with  the  same  pipes  which  make  like  connections 
with  the  old  plant,  but  which  are  independent  of  and  can  be  used  with- 
out the  old  plant  connections,  is  a  building  and  can  be  subjected  to  a 
mechanic's  lien,  and  is  not  such  an  addition,  alteration,  or  repair  as  re- 
quires notice  to  be  given  of  an  intention  to  file  such  lien.  Wheeler  v. 
Pierce,  679. 

S.  Character  of  Structurb  Subject  to. — If  a  structure  is  of  a  substan* 
tial  and  permanent  character,  and  may,  in  any  reasonable  sense,  bo 
known  as  a  building,  it  may  be  encumbered  by  a  mechanic's  lien. 
Wheeler  v.  Pierce,  679. 

3.  A  Mechanic's  or  Materialman's  Lien  cannot  be  Enforced  against  a 
System  of  Waterworks,  nor  any  part  thereof,  constructed  for  the  pur- 
pose of  supplying  a  city  and  its  inhabitants  with  water  for  protec- 
tion against  fire  and  for  domestic,  manufacturing,  and  other  purposes, 
though  such  works  do  not  belong  to  the  city,  but  to  a  corporation  organ- 
ized  under  a  statute  of  the  state  and  authorized  bj'  an  ordinance  of  the 
municipality.     Chapman  Valve  etc.  Co.  v.  Oconto  Water  Co.,  830. 

MERGER. 
Estates,  Merger  of. — Where  a  cotenant  of  a  life  estate  becomes  the 
owner  of  the  reversion  equity  will  prevent  or  permit  a  merger  as  will 
best  subserve  the  purposes  of  justice  and  the  actual  and  just  intent  of 
the  parties,  and  an  intent  to  keep  the  two  estates  separate  will  be  pre- 
sumed where  it  will  best  promote  the  interest  of  the  person  in  whom 
they  have  vested.     Jamefon  v.  Hayward,  268. 

MINES. 
See  Waters,  8. 
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MINORS. 
See  Infants. 

MOBS. 
See  Carbikbs,  3. 

MORTGAGES. 

1.  Structures  Affixed  to  Land  in  such  way  as  to  be  part  of  the  realty 
are  proper  subject  matter  of  a  real  estate  mortgage.  Crou  v.  Weare 
Commission  Co.,  902. 

8.  After. ACQUIRED  Property.  — A  mortgage  covering  af  ter-acqaired  prop* 
erty  is  not  inferior  to  a  lien  expressly  reserved  by  the  vendor  on  the 
property  for  its  purchase  price.      Wood  v.  Holly  Mfg.  Co.,  66. 

Si  MoRTGAOB  Equitable— LiKN  for  Purchase  Money  of  Machinery. — 
A  contract  between  the  owners  of  a  tract  of  land  who  have  agreed  to 
furnish  a  water  company  with  a  system  of  waterworks,  and  a  manu* 
facturer  of  pumps  and  machinery,  giving  the  latter  a  lien  upon  tha 
machinery  until  fully  paid  for  is  valid,  and  such  lien  is  enforceable 
against  such  water  company  or  other  assignee  of  such  contractors  or  of 
such  company  who  purchased  the  laud,  although  the  pumps  and  ma< 
chinery  are  permanently  attached  thereto,  if  it  appears  that  their 
annexation  was  by  the  agreement  conditional  and  dependent  upon  a 
successful  test.      Wood  v.  Holly  Mfg.  Co.,  56. 

4.  Mortoaqb  Equitable. — Lien  Created  by  Contract,  and  not  sufficient 
as  a  legal  mortgage  is  generally  regarded  as  in  the  nature  of  an  equitable 
mortgage.  The  form  of  the  contract  is  immaterial  provided  the  intent 
to  create  a  security  appears.      Wood  v.  Holly  Mfg.  Co.,  56. 

6.  Equitable  Mortgage  or  Lien  in  the  nature  of  a  mortgage  is  enforce* 
able  in  equity  only.      Wood  v.  Holly  Mfg.  Co.,  56. 

6.  Payments — Dirkctino  Application  of. — The  proper  and  only  time  for 

the  mortgagor  to  direct  the  application  of  the  payment  of  a  surplus  of 
proceeds  arising  from  the  sale  of  the  mortgaged  property  to  the  mortgagee 
is  at  the  time  that  such  property  is  delivered  to  him  by  the  mortgagor. 
Failing  to  make  such  direction  then,  he  cannot  make  it  subsequently, 
though  he  did  not  know  at  the  time  of  surrendering  the  property  that 
after  applying  it  to  the  debt  on  which  it  was  surrendered  a  surplus 
would  remain  in  the  hands  of  the  creditor.     Baum  v.  Tiantham,  697. 

7.  Payments— Application  of — Mortgage  OvEiiPLUS. — A  provision  in  a 

mortgage  that  the  net  proceeds  of  any  sale  made  thereunder  shall  be 
applied  to  the  payment  of  the  mortgage  debt,  and  any  overplus  returned 
to  the  mortgagor,  is  not  a  direction  by  him  to  apply  such  overplus  to 
the  payment  of  any  particular  debt,  and  the  mortgagee  may  apply  it  to 
any  other  claim  held  by  him  against  the  mortgagor.  Baum  v.  2Van> 
tham^  697. 
See  Chattel  Mortgages;  Corporations,  13;  Deeds,  10;  flsTOPPSL,  1; 
Negotiable  Instruments,  5-9;  Partnership,  4. 

MUNICIPAL  CORPORATIONS. 
I.  Municipal  Corporations  have  such  Powers  only  as  are  conferred  by 

the  statute  creating  them,  and  such  incidental  powers  as  are  implied  by 
and  essential  to  the  accomplishment  of  the  purposes  of  their  creation, 
and  for  their  continued  existence.     C/iainper  v.  Greencastle,  390k 
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5.  Municipal  Corporations  can  Exercise  only  the  Powers  given  tliem 
by  the  legislature,  and  the  latter  can  vest  municipalities  only  with 
powers  within  the  restrictions  contained  in  the  state  and  federal  con* 
stitutions.      Mavldin  v.  City  Council,  723. 

8.  Two  Kinds  of  Duties  abk  imposed  upon  a  municipal  corporation — 
one  for  governmental  purposes,  discharged  by  the  corporation  as  one 
of  the  political  subdivisions  of  the  state;  the  other  arising  from  the 
grant  of  some  special  power,  in  the  exercise  of  which  the  corporatioa 
acts  as  a  legal  individual.     O'Rourlce  v.  Sioxix  Falls,  760. 

4.  "Appropriate  Department"  —  Statutory  Construction.— Under  a 
statute  providing  that  no  money  shall  be  drawn  from  the  city  treasury 
except  ....  upon  warrants  signed  by  the  head  of  the  "  appropriate 
department,"  the  words  "appropriate  department"  include  all  officials 
charged  with  duties  pertaining  to  the  city  government  for  whose  ex- 
penses the  city  is  obliged  to  provide.  The  clerk  of  the  city  council 
is  such  official,  although  not  technically  the  head  of  the  department.. 
Bailey  v.  Philadelphia,  691. 

6.  Equitable  Control  over.  —  Where  municipal  authorities  are  acting 
within  their  well-recognized  power,  or  are  exercising  a  discretionary 
authority,  a  court  of  equity  has  no  jurisdiction  to  interfere,  unless  the 
power  or  discretion  is  being  manifestly  abused  to  the  prejudice  of  & 
citizen.     Mt.  Carmelv.  Shaw,  311, 

6.  Moral  Obligation  is  Good  Consideration  for  the  payment  by  a  mu- 
nicipal corporation  of  public  money  for  services  rendered.  Bailey  v. 
Philadelphia,  691, 

7.  Constitutional  Law. — A  Municipal  Corporation  is  not  Deniei> 
the  Right  of  Local  Self-government  under  a  Statute  authorizing 
the  appointment  of  certain  of  its  officers  to  be  made  by  the  probate  judge. 
Fox  V.  McDonald,  98. 

8.  Officers  of,  Residence  of  within  City,  When  Required, — A  stat- 
ute authorizing  a  probate  judge  to  appoint  commissioners  to  exercise 
complete  supervision  over  the  police  officers  of  a  designated  city,  and 
to  prefer  charges  against  them  for  such  acts  as  may  justify  their  re- 
moval, implies  that  the  appointees  shall  be  residents  of  such  city. 
Fox  V.  McDonald,  98. 

9.  Police  Officers  of  a  City  are  not  its  servants  or  agents.  O'Bourke  v. 
Sioux  Falls,  760. 

10.  Liability  for  Acts  of  Agents. — A  city  is  not  liable  for  the  nonfea- 
sance or  misfeasance  of  its  officers.     O'Botirke  v.  SioTix  Falls,    760. 

11.  Status  of  Officers  as  Agents, — In  the  enactment  of  ordinances,  and 
in  the  appointment  of  officers  and  agents  for  their  enforcement,  a  city 
exercises  a  governmental  authority,  and  within  its  limits  acts  as  the 
representative  of  the  state.  Its  officers,  therefore,  are  regarded  as 
agents,  not  of  the  city,  but  of  the  state.     O'Rourke  v.  Sioux  Falls,  760. 

12.  Ordinances — Reasonableness, — A  municipal  ordinance  must  be  rea- 
sonable to  be  valid.     Champer  v.  Oreencastle,  390. 

13.  The  Reasonableness  of  a  Municipal  Ordinance  is  a  Proper  Sub- 
ject FOB  Judicial  Inquiry,  if  enacted  under  a  general  grant  of 
authority  not  prescribing  the  manner  of  its  exercise.  Champer  v. 
Greencastle,  390. 

14.  Ordinances  —  Reasonableness  —  Judicial  Inquiry. — An  ordinance 
passed  under  a  general  grant  of  power  to  regulate  places  where  intoxi- 
cating liquors  are  sold  to  be  used  on  the  premises,  without  prescribing  the 
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particniar  manner  in  which  such  power  ia  to  be  exercised,  is  open  to  ]«• 
dicial  inquiry  as  to  whether  it  is  reasonable  and  valid,  or  unreasonable 
and  Toid.     Chamfier  v.  Gh-eencastle,  390. 

15.  Ordinances  Prouibitino  Sorbens  in  Front  of  Saloons.— A  mnnioi* 
pal  ordinance  forbidding  the  erection  or  maintenance  of  door-screen% 
window-blinds,  stained,  ground,  colored,  or  darkened  glass  to  the  doors, 
windows,  or  openings  of  any  saloon  or  place  where  intoxicating  liquors 
are  sold  to  be  used  on  the  premises,  or  the  erection  or  maintenance  of 
any  obstruction  of  any  kind  whatever  of  such  doors,  windows,  or  open* 
ings,  that  will  obscure  or  prevent  a  full  view  of  the  interior  of  such 
saloon  or  place,  and  providing  that  such  ordinance  is  not  to  be  so  con< 
strued  as  to  prevent  such  saloonkeepers  and  other  persons  from  having 
the  usual  and  ordinary  shutters  to  their  doors,  if  passed  under  k  gea> 
era]  authority  granted  to  license  and  regulate  saloons  withont  prescrib- 
ing the  mode  of  its  exercise,  is  unreasonable  and  void.  Champer  r, 
Oreencastle,  390. 

18.  Nuisances— Power  to  Declare. — Under  a  general  grant  of  power  over 
nuisances,  town  authorities  have  no  power  to  adopt  an  ordinance  deolar* 
ing  a  thing  a  nuisance  which,  in  fact,  is  clearly  not  one,  but,  in  doubtful 
cases  depending  upon  a  variety  of  circumstances  requiring  judgment 
and  discretion,  their  action  is  conclusive.     Harmison  v.  Lewiatown,  893. 

17.  Nuisance  —  Power  to  Declare — Slacohterhodse. — Under  a  general 
grant  of  power  over  nuisances,  town  authorities  have  power  to  adopt 
an  ordinance  declaring  a  slaughterhouse  within  town  limits  a  nuisance. 
Harmison  v.  Lewiatown,  893. 

18.  Firing  Cannon  in  Street. — A  city  is  not  liable  for  injuries  caused  by 
the  firing  of  a  cannon  in  a  public  street  in  violation  of  an  ordinance, 
although  the  city  officers  knew  that  it  was  to  be  fired,  and  made  no 
attempt  to  prevent  it.     O'Rourke  v.  Siottx  Falls,  760. 

19.  Firing  Cannon  in  Street— Pleading  Negligence.— In  an  action 
against  a  city  to  recover  for  personal  injuries  caused  by  the  firing  of 
a  cannon  in  one  of  its  public  streets  at  night,  and  in  violation  of  an 
ordinance,  an  averment  in  the  complaint  that  the  city  had  the  power  to 
light  its  streets  and  had  undertaken  to  exercise  it,  and  that  the  accident 
occurred  because  there  was  no  light  at  the  place  of  the  accident,  dues 
not  sufficiently  charge  negligence.  The  absence  of  a  light  at  that  par< 
ticular  time  and  place  might  be  accounted  for  in  many  ways  consistenl 
with  freedom  from  legal  negligence.     O'Rourke  v.  Sioux  Falls,  760. 

20.  FiRB  Limits — Presumption. — If  the  common  council  of  a  city  has  de- 
fined its  fire  limits  by  ordinance  it  is  presumed  to  have  done  so  with 
reference  to  the  exact  location  of  all  buildings  within  such  limits. 
Kaufman  v.  Stein,  368. 

■21.  Fire  Limits — Removal  of  Houses. — Under  an  ordinance  forbidding 
the  removal  of  wooden  buildings  within  established  fire  limits,  a  re- 
moval of  such  a  building  and  its  relocation  twenty  feet  away  from  its 
former  location  on  the  same  lot  is  such  a  removal  as  is  prohibited  by 
the  ordinance.     Kaufman  v.  Stein,  368. 

22.  Fire  Limits. — Municipal  corporations  have  the  power,  under  the  gen- 
eral welfare  clauses  commonly  contained  in  their  charters,  to  establish 
fire  limits  and  to  forbid  the  erection  or  removal  of  wooden  buildings 
within  such  limits.     Kaufman  v.  Stein,  368. 

23.  Municipal  Corporations  may  be  Vested  with  the  Power  of  Taxa- 
tion, but  such  power  can  only  be  exercised  according  to  charters,  and 
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within  the  limits  of  the  constitution  of  the  state.  Mauldin  r.  City 
Council,  723. 
S4.  Appropriations. — A  statute  providing  that  "no  money  shall  be  drawn 
from  the  city  treasury  except  by  due  process  of  law,  or  upon  warrants 
signed  by  the  head  of  the  appropriate  department,"  does  not  interfere 
with  the  discretion  of  the  city  council  over  the  department  to  which 
appropriations  shall  be  properly  assigned  for  payment  Bailey  v.  Phila- 
delphia, 691. 

26.  Transfers  of  Appropriations. — A  city  council  has  power  by  ordi- 
nance  to  transfer  public  money  from  one  appropriation  to  another  for 
the  purpose  of  paying  a  moral  obligation  incurred  by  the  city.  Bailey 
V.  Philadelphia,  691. 

S6.  Constitutional  Law. — Leoislative  Determination  that  an  Obliga. 
TiON  Exists  against  a  Municipality,  such,  for  instance,  as  a  board  of 
education  of  a  township,  is  not  conclusive,  and,  though  the  legislature  has 
directed  that  taxes  be  levied  to  discharge  such  assumed  obligation,  the 
municipality  may  resort  to  the  courts  and  there  prove  that  no  legal  or 
equitable  obligation  existed  against  it,  and  for  that  reason  refuse  to 
levy  the  taxes  so  authorized.     Board  of  Education  v.  State,  588. 

27.  Watercourse  —  Joint  LiABiLrrv  or  MuNioiPALrnr  and  a  Person 
Constructing  Obstruci'ions  therein. — If  a  municipality,  acting  as  a 
private  proprietor  of  lands,  plans  and  authorizes  the  construction  of  a 
levee  within  the  natural  bed  of  a  watercourse,  and  a  contractor  or  other 
person  constructs  and  maintains  such  levee,  he,  as  well  as  the  munici- 
pality, is  answerable  for  the  injuries  resulting  therefrom.  An  action 
may  be  maintained  against  either  or  both  if  the  work  was  inherently 
and  according  to  his  plan  and  location  a  dangerous  obstruction,  such  as 
ordinary  prudence  should  have  guarded  against.  De  Baker  v.  Southern 
California  By.  Co.,  237. 

28.  Public  Works,  Liability  for  Injuries  Resulting  from. — A  munici< 
pal  corporation,  entitled  to  exercise  the  police  power  for  the  protection 
of  persons  and  property  within  its  limits,  and  also  to  improve  the  chan< 
nel  and  banks  of  a  river  therein  inany  manner  deemed  necessary  for 
the  protection  of  property  and  of  such  banks,  is  not  liable  for  a  mere 
error  of  judgment  in  devising  a  plan,  and  proceeding  to  its  execution, 
if  its  officers  exercise  their  judgment  honestly,  and  not  maliciously, 
oppressively,  nor  arbitrarily.  De  Baker  v.  Southern  California  By.  Co., 
237. 

29.  Public  Works,  Liability  of  Contractor  for  Constructing.  -^ 
Though  a  public  work  is  of  such  a  character  that,  because  of  the  dam- 
age it  inflicts  upon  private  property,  there  is  no  right  to  proceed  with 
it  without  first  making  compensation  to  the  owner,  a  contractor  exe- 
cuting it  carefully  and  properly,  according  to  the  plan,  is  not  liab'e  for 
injuries  resulting  to  the  owners  of  neighboring  property  therefrom. 
The  only  liability  is  that  of  the  municipality  upon  its  obligation  to 
compensate  all  damages  resulting  from  the  wrongful  exercise  of  its 
power.     De  Baker  v.  Southern  California  By.  Co.,  237. 

30.  Municipal  Corporation  is  Liable  in  Damages  for  an  injury  to  abut- 
ting property  caused  by  its  building  a  viaduct  in  a  street,  thus  obstruct, 
ing  ingress  and  egress  to  the  premises.     City  of  Pueblo  v.  Strait,  273. 

81.  Streets. — Shade  Trees  in  the  Public  Streets  of  a  Crry  are  thb 
Pbopjcrtt  of  thb  Municipality,  and  it  baa  complete  control  over 
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them,  and  may,  therefore,  destroy  them,  when  necessary.  In  the  prof* 
ress  of  constructing  a  sidewalk.     Alt  Carmel  y.  Shaw,  311. 

82.  A  Municipal  Bond  Issued  fob  Monet  not  Borrowed  nor  Used  for 
a  purpose  for  which  the  municipality  was  authorized  to  issue  bonds  is 
void.     Board  of  Education  v.  BlodgetL,  348. 

83.  CONSTITUTIONAI,   LaW — MONICIPAI,    CORPORATIONS,    PROPERTY  R1OHT8 

OF. — The  property  rights  of  municipal  corporations  are  protected  by  the 
same  constitutional  guaranties  which  shield  the  property  rights  of  indi« 
viduals  from  legislative  aggression.    Board  of  Education  v.  Blodgett,  348. 

84.  Change  in  Street — Damages. — If  damages  are  occasioned  au  abutting 
owner  by  an  improvement,  made  by  a  municipality  in  the  street  in  front 
of  his  property,  whereby  ingress  and  egress  to  the  premises  are  inju- 
riously affected,  this  is  a  kind  of  injury  not  common  to  the  general  pub* 
lie  for  which  the  city  is  liable.     City  of  Pueblo  v.  Strait,  273. 

85.  Liability  for  Vacating  Streets. — While  a  city  has  power  to  vacate 
streets  it  is  liable  for  damages  to  abutting  property  owners  arising  from 
the  exercise  of  that  power,  including  loss  from  depreciation  in  value, 
and  it  is  no  defense  to  an  action  for  such  damages  that  the  owner  still 
has  access  to  his  property  by  another  street.     Hdnrich  v.  St.  Louis,  490. 

86.  Streets. — On  Vacating  Part  of  a  Street  the  Title  Vests  in  the 
owners  of  the  abutting  lots,  where  the  original  right  to  the  street  wais 
acquired  by  dedication.  Therefore,  an  ordinance  vacating  part  of  a 
street,  and  declaring  that  the  part  vacated  is  donated  and  given  to  the 
abutting  lots,  states  only  a  conclusion  of  law.     Mt.  Carmel  v.  Shaw,  311. 

87.  Streets,  Vacating  Portion  of.— A  city  having  power  to  vacate  streets 
has  power  to  vacate  any  part  of  any  street.     Mt.  Carmel  v.  S/taw,  311. 

S8.  Vacation  of  Streets — Reversion  of  Fee.  — Upon  the  vacation  of  a 
street  the  abutting  owner  is  entitled  to  the  exclusive  ownership  and  use 
of  the  strip  which  was  before  a  part  of  the  street  and  subject  to  the 
public  easement.     Heinrich  v.  St.  Louis,  490. 

89.  Measure  of  Damages  for  Vacating  Streets. — In  an  action  by  an 
abutting  property  owner  to  recover  damages  sustained  because  of  a 
depreciation  in  the  value  of  his  property,  caused  by  the  vacation  of  a 
street,  the  measure  of  damages  is  the  value  of  the  property  just  before 
the  street  was  vacated  and  its  value  thereafter.  Heinrich  v.  St.  Louis, 
490. 

40.  Street  Grade — Damages  —  Remedies. — An  ordinance,  authorized  by 
statute,  and  providing  for  the  ascertainment  and  collection  of  damages 
sustained  by  an  abutting  property  owner  from  the  grading  of  a  street 
does  not  exclude  his  constitutional  remedy  to  obtain  compensation  for 
land  taken  for  public  use.  Such  remedy  ia  merely  cumulative.  Mark- 
owitz  V.  Kansas  City,  498. 

41.  Street  Grade  —  Damages  —  Evidence. — In  an  action  by  an  abutting 
lotowner  for  damages  caused  by  grading  the  street  in  front  of  his  prem- 
ises the  value  of  the  property  may  be  shown  by  evidence  of  what  lots 
in  the  same  locality  sold  for  at  the  time;  and  evidence  of  the  cost  of 
material  used  in  constructing  a  house  erected  on  the  lot  is  also  com< 
petent  for  the  same  purpose.     Markowitz  v.  Kansas  City,  498. 

42.  Streets — Additional  Servitude. — An  Abutting  Proprietor  is  enti- 
tled to  the  use  of  the  street  in  front  of  his  premises  to  its  full  width  as 
a  means  of  ingress  and  egress,  and  for  light  and  air,  and  this  right  is 
property,  subject,  however,  to  legislative  control.  Any  infringement 
of  this  right,  caused  by  the  use  of  the  street  for  other  than  legitimate 
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street  purposes,  !s  a  "taking"  within  the  meaning  of  the  constitntioiu 
Hence,  any  structure  on  a  street  subversive  of  its  use  and  efficiency  as 
a  public  thoroughfare  is  not  a  legitimate  street  use,  and  imposes  a  new 
servitude  on  the  rights  of  abutting  owners  for  which  compensation  most 
be  made.      Willamette  Iron  Works  v.  Oregon  etc.  Ry.  Co.,  620. 

43.  Streets — Subterfuqb  as  to  Chanob  of  Street  Grade — Appropeia- 
TiON  OF  Street  to  Private  Use. — Neither  the  whole  of  a  public  street 
nor  any  portion  of  it  can  lawfully  be  appropriated  to  the  exclusive  and 
permanent  use  of  a  private  corporation  under  the  guiiie  of  an  exercise  of 
the  power  to  alter  or  change  the  grade.  It  is  not  a  change  of  grade 
to  construct  in  a  public  street  a  rising  approach  to  a  private  toll-bridge, 
which  approach  is  at  one  point  thirteen  and  a  half  feet  above  the  street 
surface.      Willamette  Iron  Works  v.  Oregon  Ry.  etc.  Co.,  620. 

44.  Streets— Additionai.  Servitude — Illustration. — An  approach  to  » 
toll-bridge  owned  by  a  private  corporation,  but  not  built  as  a  part  of  or 
extension  of  any  public  highway,  composed  of  a  solid  structure  erected 
in  the  middle  of  a  street  sixty-six  feet  wide,  which  structure  is  thirty 
feet  wide,  extends  along  the  street  for  some  distance  in  front  of  an  ad> 
joining  owner's  property,  rises  to  a  height  of  thirteen  and  a  half  feet, 
and  leaves  a  passageway  only  eight  feet  wide,  is  a  servitude  on  the 
abutting  property,  for  which  compensation  must  be  made,  although 
authorized   by  the  legislative  and  city  authorities.      Willamette  IroH 

Works  V.  Oregon  Ry.  etc.  Co. ,  620. 

45.  Streets — Additional  Servitude — Question  of  Fact. — ^Whether  a  par- 
ticular structure  authorized  by  the  legislature  is  consistent  or  inconsis- 
tent  with  the  uses  of  the  street  as  a  street  must  be  largely  a  question 
of  fact,  depending  upon  the  nature  and  character  of  the  structure  au- 
thorized.     Willamette  Iron  Works  v.  Oregon  Ry.  etc.  Co.,  620. 

46.  Streets,  Negligence  in  not  Guarding  an  Excavation. — One  em- 
ployed by  another  to  make  an  excavation  in  the  public  street  is  not, 
after  it  is  completed,  under  obligation  to  keep  up  barriers  and  lights 
to  prevent  injuries  to  the  public.  Such  obligation,  if  it  continues  to 
exist,  must  be  assumed  by  the  person  having  the  excavation  made. 
Cotter  Y.  Lindgren,  255. 

8ee  Limitations  ot  Actions,  3;  Mandamus;  Mechanic's  Lien,  3;  Nonoij 

Waters,  16. 

NEGLIGENCB. 

1.  Failure  to  Take  Best  Course  to  Avoid  Injury  is  not.  When. 

That  one  does  not  adopt  the  safest  and  best  course  to  avoid  injury, 
when  suddenly  exposed  to  great  and  imminent  danger,  does  not  mak* 
him  chargeable  with  negligence.  Under  such  circumstances  he  is  not 
expected  to  act  with  that  degree  of  prudence  and  wisdom  that  would 
otherwise  be  required  of  him.     Dickson  v.  Omaha  etc.  Ry.  Co.,  429. 

2.  Nkgliqence  is  not  the  Proximate  Cause  of  an  Accident  unless, 

under  the  circumstances,  the  accident  might  have  been  reasonably  fore- 
seen by  a  man  of  ordinary  intelligence  and  prudence.  It  is  not  enough 
to  prove  that  the  accident  is  a  natural  consequence  of  the  negligeac*. 
Block  V.  Milwaukee  etc  Ry.  Co.,  849. 
8.  The  Proximate  Cause  of  an  Event  is  that  which,  in  a  natural  and  con- 
tinuous sequence,  unbroken  by  any  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have  occurred.      Proximity  in 
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point  of  time  or  space,  however,  is  no  part  of  the  definition.     Dickson 
V.  Omaha  etc  Ry.  Co.,  429. 
i.  Deobes  of  Cars  and  Diliqrncb  Required  from  Child  of  tender 
years  is  not  as  high  as  that  required  from  an  adult  of  presumed  judg- 
ment and  discretion.     Pierce  v.  Connera,  279. 

5.  Childrbx  ark  Required  to  Exercise  only  such  Care  and  Pbudencb 
as  may  be  reasonably  expected  of  those  who  possess  only  the  iatelli* 
gence  and  maturity  of  judgment  which  they  possess.  Brinkley  Car  Co. 
V.  Cooper,  216. 

6.  Damaqbs  for  Death  of  Child — Evidence. — In  an  action  to  recover  for 
the  death  of  a  minor  child,  evidence  of  the  nature  of  the  child's  serv* 
ices  from  the  time  of  its  death  until  it  became  of  age  is  admissible, 
though  the  recovery  is  not  necessarily  limited  to  the  value  of  such 
services.     Pierce  v.  Conners,  279. 

7.  Death  bt  Wronoful  Act. — Damages  to  be  Awarded  for  a  death 
caused  by  negligence  may  be  approximated  by  considering  the  age, 
health,  condition  in  life,  habits  of  industry,  or  otherwise,  and  abil- 
ity to  earn  money  on  the  part  of  the  deceased,  including  his  or  her 
disposition  to  aid  or  assist  the  plaintiff.     Pierce  v.  Connera,  279. 

8.  Death  by  Wrongful  Act. — Measure  of  Relief  in  an  action  to  re- 
cover for  death  caused  by  negligence  is  a  sum  equal  to  the  net  pecu- 
niary benefit  which  plaintiff  might  reasonably  have  expected  to  receive 
from  the  deceased.  The  recovery  allowable  is  in  no  sense  a  solatium 
for  the  grief  caused  by  the  death  of  a  relative  or  friend,  but  it  is  only 
for  the  pecuniary  loss  to  the  living  party  entitled  to  sue.  Pierce  v.  Con- 
ners, 279. 

9.  Contributory  Negligence,  When  Willful.— If  a  person  charged  with 
an  important  duty  voluntarily  does,  or  omits  to  do,  some  thing  in 
respect  to  such  duty,  indicating  a  reckless  or  wanton  disregard  of  con- 
sequences to  his  personal  safety,  he  is  guilty  of  willful  contributory 
negligence.     Victor  Coal  Co.  v.  Muir,  299. 

10.  Negligence  as  Defense. — Contributory  Negligence  of  a  party  in- 
jured, when  clearly  established  by  evidence  substantially  uncontra- 
dicted, is  to  be  adjudged  a  defense  as  matter  of  law  by  the  court. 
Victor  Coal  Co.  v.  Muir,  299. 

See  Animals;  Bailment,  2;  Banks,  8,  10,  14;  Carriers,  4;  Master  and 
Servant;  Municipal  Corporations,  19,  46;  Parent  and  Child; 
Railroads,  19-21;  Real  Property,  5,  6;  Trial,  3. 

NEGOTIABLE  INSTRUMENTS. 

1.  Bill  of  Exchange,  What  is  not. — A  promise  by  one  person  to  another 
to  accept  a  third  person's  order  for  a  given  amount,  with  the  latter's 
name  indorsed  thereon,  is  not  a  bill  of  exchange.  There  is  uo  liability 
if  the  order  is  never  drawn;  and,  if  the  promise  is  to  pay  such  third  per- 
son's debt,  the  promisor  is  not  liable  to  the  promisee,  as  the  promise 
does  not  express  a  consideration.     Alien  v.  Leavens,  613. 

t.  Rules  Governing  Negotiability. — Under  a  statute  making  promis- 
sory notes  negotiable,  a  promissory  note,  to  be  negotiable,  must  be  in 
conformity  with  the  statute  as  to  matter  of  form,  but  such  statute 
leaves  all  other  instruments  to  be  governed,  as  to  their  negotiability, 
by  the  law  merchant.     Tkt  Famous  Shoe  etc  Co.  v.  Crosswlute,  424. 
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9»  NBOOTTABiJi  Instsumbnts  ASSIGNED  BEFOSB  Maturitt,  nnless  payable 
to  bearer,  or  indorsed,  are  sabject  in  the  hands  of  the  assignee,  nntil  the 
debtor  is  notified  of  the  assignment,  to  the  same  equities  as  would  have 
affected  the  assignor.      Vann  v.  Marbury,  70. 

4.  Bona  Fidk  PaRCHASKR.  —  Tus  Holder  or  Nrqotiablb    Paper   as 

Collateral  Security  for  a  Pre-existing 'Debt  is  not  a  bona  fide 
holder  for  value,  nor  entitled  to  protection  against  equities  and  de- 
fenses existing  between  prior  parties,  of  which  he  had  no  notice. 
Vann  v.  Marbury,  70. 

5.  Effect  of  Payment  of  Mortoaqb  Note. — The  payment  by  the  mort- 

gagor to  the  mortgagee  of  the  mortgage  note,  either  before  or  after 
maturity,  without  notice  of  its  transfer,  protects  the  former,  provided 
the  note  is  non-negotiable,  against  suit  thereon  by  the  transferee, 
although  the  note  was  not  produced  and  delivered  at  the  time  it  was 
■o  paid.  The  burden  of  proof  is  on  the  transferee  to  show  that  the 
mortgagor  had  notice  of  the  transfer  before  the  payment  was  made. 
Vann  v.  Marbury,  70. 

6.  Assignment  of  Mortgaqb  Note  as  Collateral — Purchase  of  Mort- 

OAOBD  Premises  without  Notice. — If  land  is  mortgaged  to  secure  the 
payment  of  a  note,  the  character  of  which  is  not  shown  by  the  mort- 
gage,  and  the  mortgagor  pays  off  the  mortgage  to  and  procures  its 
eancellatiou  by  the  mortgagee  without  notice  of  the  transfer  of  the 
note,  and  without  its  surrender,  and  then  sells  the  mortgaged  premises 
to  a  purchaser  in  good  faith  under  representations  by  the  mortgagee 
that  he  is  the  owner  of  the  mortgage  note  which  has  been  temporarily 
mislaid,  an  assignee  of  such  note  from  the  mortgagee  without  indorse- 
ment, and  as  collateral  security  for  an  antecedent  debt,  cannot  subject 
the  land  to  the  payment  of  such  note.  Under  such  circumstances 
the  fact  that  the  note  was  not  produced  and  surrendered  at  the  time 
of  its  payment  does  not  put  the  mortgagor  or  purchaser  on  inquiry  so 
as  to  lead  to  the  notice  of  such  assignment.      Vann  v.  Marbury,  70. 

7.  Transfer. — No  Presumption  Exists  that  the  payee  of  notes  secured 

by  mortgage  has  transferred  them,  before  acquiring  the  equity  of  re- 
demption from  the  mortgagor.  One  purchasing  from  such  payee  ia 
not  chargeable  with  notice  that  such  notes,  although  not  due,  have  been 
assigned  unless  the  mortgage  shows  upon  its  face  the  negotiable  chsir- 
acter  of  such  notes,  in  which  event  it  may  be  incumbent  on  the  pur- 
chaser to  inquire  aa  to  whether  they  have  been  assigned.  Vann  v. 
Marbury,  70. 

8.  Notice  of  Transfer. — A  Letter  Containing  Notice  of  the  transfer 

of  a  note,  sent  postage  prepaid  and  to  the  proper  office,  properly 
addressed  to  the  maker  of  the  note  and  never  returned,  makes  only 
a  prima  facie  case  of  notice,  which  is  overcome  by  the  positive,  un< 
equivocal,  and  uniinpeached  denial  of  the  maker  that  he  ever  received 
notice  of  such  transfer.      Vann  v.  Marhui-y,  70. 

9.  Forbearance  as  Consideration  for  Transfer  of  Collateral.— The 

transfer  of  a  mortgage  note  as  collateral  security  in  consideration  of 
indulgence  granted  on  the  mortgage  debt  does  not  make  the  transferee 
a  bona  fide  purchaser  or  holder,  unless  there  is  such  a  clear,  definite, 
and  certain  agreement  as  to  the  terms  and  time  of  such  forbearance 
as  to  constitute  an  independent  consideration  for  the  transfer.  Vann  v. 
Marbury,  70. 
AM.  Si.  Rep.,  Vol.  XLYL  -  63 
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NEWSPAPERS. 
8«e  LiBKi^  11. 

NOTARIES  PUBUa 

8m  ACKNOWLSOGllKKTi. 

NOTICE. 
Ofttoiai.. — Tri  Matok  o?  a  Citt  is  Bovwd  to  Utke  official  notice  of  th« 
appointment  of  police  commiasioners  therein  and  of  tha  neceMary  offi> 
oen  by  tham  eleoted.     Fox  r.  McDonald,  98. 

8m  AoBMOT,  1-7|  OOBPORATIOllS,  4;  NkOOTIABLB  LfSTBVUKNTSl   Pa&TNBB* 

SHIP,   18. 

NUISANCE. 

1.  BuBDKir  ov  Proov. — Upon  a  showing  that  property  has  bMn  injured 
by  a  nuisance,  the  bnrden  is  npon  the  party  maintaining  the  auisanoe 
to  show  that  the  injury  complained  of  prooeeds  from  other  and  en« 
tirely  separate  causes.     Frost  v.  Berkeley  P/untphcUe  Co.,  736, 

I.  LlABiLiTT. — One  who,  by  maintaining  a  nuisance,  inflicts  an  injury 
upon  another  is  liable  for  the  damages  caused  thereby,  although  the 
party  injured  has  also  sustained  injury  from  other  causes.  FroM  t. 
Berkeley  PhottphoUe  Co.,  736. 

8m  iMjuNcnoir,  5,  6;  Munioifal  Corporations.   16,  17:  Rk^l  f Ror. 

ERTT,  3,  4. 

OBSTRUCTIONS. 
See  Pbitatb  Ways;  Watbrs,  6,  13,  14. 

OFFICERS. 

1.  Appointment  to,  What  is. — ^Though  the  action  of  an  appointing  board 
purports  to  be  a  ratification  of  a  previous  appointment  such  action  is 
necessarily  a  reappointment.     Fox  v.  McDonald,  98. 

8.  Thk  Governor  has  no  Powbr  to  Appoint  Officers  except  when  such 
power  has  been  conferred  by  some  constitutional  or  valid  legislative 
provision.     Foot  v.  McDonald,  98. 

t.  Constitutional  Law. — The  Power  of  Appointing  a  Poblio  Offiosr 
MAT  BE  Delegated  to  the  probate  judge  when  the  constitution  has 
not  otherwise  provided  for  his  appointment.     Fox  v.  McDonald,  98. 

4k  CoNarrrpTioNAL  Law — PtiBLio  Officers,  Power  of  Appointment,  to 
WHAT  Department  Belongs. — The  power  to  appoint  or  elect  to  ofBce 
does  not  necessarily  belong  to  either  the  legislative,  executive,  or  judi. 
cial  departments.  It  is  commouly  exercised  by  the  people,  but  the 
legislature  may,  as  the  lawmaking  power,  when  not  restricted  by  the 
constitution,  provide  for  its  exercise  by  either  department  of  the  gov- 
ernment, or  by  any  person  or  association  of  persons  which  it  may  choose 
to  designate  for  that  purpose.  The  function  is  legislative,  executive, 
or  judicial  when  the  law  has  confided  its  exercise  to  the  legislative, 
executive,  or  judicial  department  of  government.  Fox  r,  McDonald, 
98. 

1.  Right  to  Offio  When  Terminates. — An  enactment  giving  author- 
ity to  a  designated  person  or  officer  to  appoint  certain  public  officers 
puts  an  end  to  the  term  of  office  of  all  incumbents  deriving  their  aa- 
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thority  from  another  appointing  power  whose  anthority  to  make  for* 
tber  appointmenta  is  aannlled  by  aaoh  enactment.    Foot  r.  McDonald^ 

98. 

See  Eqxtitt,  2. 

ORDINANCES. 
See  Emutent  Dohaik;  Mumicipal  ConPOiUTioHa,  7-11, 12-22. 

PAHENT  AND  CHILD. 

L  Obxld  oamhot  Rkooveb  for  Lobs  or  Tihk. — A  minor  suffering  physical 
injury  from  the  negligence  of  another  cannot  recover  compensation  for 
loss  of  time  during  bis  inability  to  labor,  nor  for  money  voluntarily 
paid  by  his  relatives  for  medicines  or  medical  attendance,  aniess  h* 
haa  been  emancipated  and  thereby  become  entitled  to  the  proceeds  of 
his  own  labor.     Peppercorn  v.  City  of  Black  River  Falls,  818. 

2.  JoiNDBB  OB  Nonjoinder  os  Parent  in  an  action  to  recover  for  the 
death  of  their  minor  child,  caused  by  negligence  or  wrongful  act,  is  ma« 
terial  only  to  the  parents.  Either  or  both  may  sue.  The  grounds  and 
measure  of  recovery  are  the  same  in  either  case,  and  the  defendant 
cannot  be  prejudiced  whichever  course  is  pursued,  nor  can  be  be  snb> 
ject«d  to  more  than  a  single  suit  thereby.    Pierce  v.  Connera,  279. 

S.  Parties  to  Action  to  Recover  for  Death  of  Child.  —The  application 
of  a  parent  entitled  to  join,  but  not  joined,  as  a  party  to  a  suit  to  re« 
cover  for  the  death  of  a  minor  child  caused  by  negligence  may  be  pre< 
sented  and  granted  at  any  time,  even  after  judgment,  or  after  review 
in  the  appellate  court,  for  the  purpose  of  protecting  the  interest 
which  such  parent  may  have  in  such  judgment.     Pierce  v.  Conner^, 279. 

4,  Parent  Entitled  to  Soe  for  Death  of  Child. — The  father  and  mother 
may  join  in  an  action  to  recover  for  the  death  of  their  minor  child 
caused  by  negligence.  Such  joinder  is  permissive,  not  ixnperativo. 
Either  parent  may  sue  alone.     Pierce  v.  Connera,  279. 

PARTIES. 
See  Parent  and  Child,  3. 

PARTITION. 
Lira  Estatb  and  Reversion. — Where  there  is  an  estate  for  years  in  real 
property  held  in  cotenancy  by  the  parties  to  the  action  and  a  reversion 
held  by  one  of  them  only,  the  partition  must  be  limited  to  the  estate 
for  years,  and,  thou£;h  partition  cannot  be  made  otherwise  than  by  sale, 
it  oannot  include  the  reversionary  estate.     Jaineaou  v.  Hayward,  268. 

PARTNERSHIP. 

1.  Partnership  Name  Ordinarily  Implies  More  than  One  Person,  yet 
the  name  under  which  one  person  does  business  is  arbitrary,  and,  if  he 
Qses  a  name  that  implies  a  partnership,  the  reputed  firm  may  be  sued 
under  such  name,  and  execution  on  the  judgment  obtained  runs  against 
the  partnership  in  name  leviable  only  on  its  property,  being  in  the 
nature  of  a  proceeding  in  rem,  and  not  in  personam,  Birmingham  Loan 
etc  Co.  V.  First  Nat.  Bank,  45. 

t.  Partnership  Name. — The  name  "Birmingham  Loan  &  Auction  Com- 
pany" fairly  imports  a  partnership.  Birmingliam  Loan  etc  Co.  T.  Fint 
Nai.  Bank,  45. 
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5.  Partnership  Fcnps  and  Propbrtt,  What  arb. — If  nn(!er  an  agree- 
ment of  partnership  one  of  the  parties  is  to  advance  certain  necessary 
capital,  but,  instead  of  doing  so  directly,  he  gives  a  bond  and  mortgag* 
to  a  third  person  to  obtain  credit  for  goods  purchased  for  the  firm  bnsU 
ness,  such  bond  and  mortgage  become,  in  legal  effect,  part  of  the  capital 
of  the  partnership.     Ootzian  v.  Shakman,  820. 

4.  A  MoRTOAOEB  or  Partnership  Property  from  a  partner  holding  the 
legal  title  without  notice  of  its  partnership  character  has  a  lien  supe* 
rior  to  partnership  debts.     Robinson  Bank  v.  Miller,  883. 

6.  Partnership  Realty. — No  Doweb  Interest  can  Exist  in  partner^ 
ship  real  estate  antil  the  firm  debts  are  paid  and  its  accounts  adjusted. 
Robimon  Bank  v.  Miller,  883. 

6.  Surviving  Partner  as  Trustee. — ^The  fiduciary  relation  of  trustee  and 
cestui  que  trust  exists  between  the  surviving  partner  and  the  representa- 
tives of  a  deceased  partner.     Galbraith  v.  Tracy,  867. 

7.  Purchase  by  Administrator. — An  administrator  of  a  surviving  partner 
who  purchases  certificates  of  purchase  of  partnership  land  sold  under 
foreclosure  at  an  inadequate  price  holds  as  trustee  for  the  representa- 
tives of  the  deceased  partners,  though  the  firm  funds  in  his  hands  are 
not  sudicient  to  redeem  all  the  land.     Oalbraith  v.  Tracy,  867. 

8.  Administrator  of  Surviving  Partner  as  Trustee.  —The  adminisrator 
of  the  last  surviving  partner  is  charged  with  the  duty  of  completing 
the  settlement  of  the  firm  estate  as  a  trustee  of  the  legal  representa- 
tives of  the  partner  first  deceased.     Oalbraith  v.  Tracy,  867. 

9.  Marshaling  Securities. — Ir  there  are  Two  Creditors  of  a  Part- 
HXBSHip,  one  of  whom  has  the  security  of  a  bond  and  mortgage  given  by 
one  only  of  the  partners,  but  under  such  circumstances  that  his  giving 
them  may  be  regarded  as  part  of  his  contribution  to  the  firm  capital 
which  he  had  agreed  to  make,  the  creditor  so  secured  may  be  compelled 
to  exhaust  such  security  before  resorting  to  the  other  property  of  the 
firm.     Goizian  v.  Shakman,  820. 

10.  Partnership  Real  Estate  is  Regarded  in  Equitt  as  Personalty,  no 
matter  in  whom  the  legal  title  is  vested.  The  remainder  of  it,  after 
partnership  debts  are  all  discharged,  is  held  in  common  by  the  heirs, 
subject  to  dower,  or  goes  to  the  devisees.     Oalbraith  v.  Tracy,  867. 

11.  Partnership  Realty. — The  mere  use  of  laud  by  a  firm  does  not  make 
it  partnership  property.     Robinson  Bank  v.  Miller,  883. 

12.  Partnership  Realty. — If  persons,  who  afterward  become  partners,  buy 
land  in  their  individual  names  and  with  their  individual  funds,  before 
making  the  partnership  agreement,  the  land  is  the  individual  property 
of  the  partners,  though  used  in  the  firm  business,  in  the  absence  of  a 
elear  and  explicit  agreement  subsequently  entered  into,  or  controlling 
circumstances  showing  an  intention  to  convert  it  into  firm  assets.  Rob- 
inson Bank  v.  Miller,  883. 

13.  Partnership  Realty.  —  If  the  Intention  of  Partners  to  Convert 
Land  into  firm  property  is  to  be  inferred  from  circumstances,  they  must 
not  admit  of  any  other  reasonable  and  satisfactory  explanation,  and  if 
such  conversion  is  sought  to  be  shown  by  agreement  of  the  partners,  it 
must  be  clear  and  explicit.     Robin  on  Bank  v.  Miller,  883. 

14.  Partnership  Realty.— In  the  Absence  of  Proof  of  Its  Purchase 
WITH  Partnership  Funds  for  firm  purposes,  realty  standing  in  th« 
names  of  several  persons  is  deemed  to  be  held  by  them  as  joint  tenant* 
or  as  teuauts  in  common.     Robinson  Bank  v.  Miller,  883. 
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15.  PARTinsBsiHip  Rkaltt— Hesulting  Trust. — If  real  estate  !s  bonght  with 
partnership  funds,  the  partner  holding  the  legal  title  holds  it  subject  to 
a  resulting  trust  in  fsTor  of  the  partnership.  lu  such  case  no  agree- 
ment is  necessary,  and  the  statute  of  frauds  does  not  apply.  Bobituon 
Bank  r.  Miller,  883. 

16.  Real  EIstatb  Bouoht  with  Partnership  Funds  for  firm  purposes  and 
applied  to  firm  uses,  or  entered  and  carried  in  its  accounts  as  a  partner* 
ship  asset,  is  deemed  in  equity  to  be  firm  property,  no  matter  in  whom 
the  title  is  vested.     Robinxoji  Bank  r.  Miller,  883. 

17.  Rkal  Estatb  is  not  Necessarily  thk  Individual  property  of  the 
members  of  a  firm  because  the  title  is  held  by  one  or  by  the  several 
members  in  undivided  interests.  Whether  realty  is  firm  or  individ- 
ual property  depends  largely  upon  the  intention  of  the  partners.  Bob' 
inaon  Bank  v.  Miller,  883. 

18.  NoncK  or  Partnership  in  Land  upon  which  a  partnership  business 
is  carried  on  does  not  necessarily  arise  from  notice  of  the  partnership 
basiness.     Bobinson  Bank  v.  Miller,  883. 

19.  Partnkbship  Realty— Lien  o?  Partners. — Each  member  of  a  partner- 
ship  has  a  superior  lien  on  the  partnership  property  for  the  payment  of 
the  firm  debts  to  which  it  must  first  be  applied.  Bobinson  Bank  r, 
MiUer,  883. 

See  Chattel  Mortgaqes;  Estoppel,  1. 

PARTY-WALLS. 
See  Injunction,  8. 

PAYMENT. 
A  Ckrtitibd  Check,  given  in  the  ordinary  course  of  business  and  nnaV 
tended  by  special  circumstances,  is  not  presumed  to  have  been  received 
M  absolute  payment.    Cincinnati  Oyster  etc.  Co.  v.  National  etc  Bank,  560. 
See  Debtob  and  Creditor,  1;  Mortgaqes,  6,  7. 

PEDDLERS. 

1,  Who  18. — One  who  goes  from  place  to  place  selling  and  delivering  med- 
icine is  a  peddler.     State  v.  Pnrnons,  457. 

H.  Peddling  without  a  License — Prosecution — Burden  of  Proof. — In  a 
prosecution  for  peddling  without  a  license  the  defendant,  if  he  claims 
to  have  a  license,  must  produce  it,  as  it  is  a  matter  peculiarly  within 
his  own  knowledge.     State  v.  Parsons,  457. 

■S.  Construction  of  Statute. — The  sale  of  a  sample  sewing-machine  by 
a  traveliuL'  salesman  whose  business  is  mainly  to  solicit  orders  for  an 
established  agency  for  the  sale  of  such  machines  is  not  a  sale  by  a 
hawker  or  peddler  within  the  meaning  of  a  statute  forbidding  sales 
by  hawkers  and  peddlers,  but  providing  that  its  provisions  shall  not 
apply  to  sales  by  sample  by  persotis  traveling  for  established  commer- 
cial houses.     State  v.  Mooreliead,  719. 

See  Interstate  Commerce,  4. 

PERJURY. 
,  See  Equity,  1. 
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personal  property. 

See  FiXTimES;  Partnership,  10-19. 

PHYSICIANS  AND  SURGE0N3. 
See  WiTNBssKH,  2,  9-11. 

PLEADING 

I.  A  Dbfect  ih  ▲  Complaint  may  bk  Cosed  bt  the  Answbb.  Ogden  r. 
Ogden,  151. 

t.  Judicial  Notice  ma?  Aid. — A  complaint,  otherwise  indefinite  and  de> 
feotive,  may  be  aided  by  facts  of  which  the  coart  may  take  judicial 
notice,  and  thus  sustained  as  against  a  general  demurrer.  De  Baker  ▼. 
Southern  California  Ry.  Co.,  237. 

8.  When  Uncertain. — A  complaint  alleging  that  a  pit  in  a  street  dug 
by  the  defendant  was  left  without  barriers  or  light!  to  warn  per* 
sous  of  danger,  on  the  ninth  day  of  the  month,  and  that  an  accident 
resulted  therefrom  on  the  tenth,  but  not  stating  whether  at  the  latter 
date  such  pit  was  properly  guarded  or  lighted  or  that  it  was  in  the 
night-time  when  the  accident  occurred,  is  uncertain  in  respect  to  a 
material  matter,  and  a  demurrer  thereto  on  the  gronnd  of  nnceirtainty 
should  be  sustained.     Cotter  v.  Lindgreu,  255. 

4.  Pleas  in  abatement  and  in  bar  cannot  be  pleaded  together.  Strouse  r. 
Leipf,  122. 

6.  Upon  Demurrkr  the  probatiye  facts  alone  are  admitted.  Statements 
of  conclusions  of  fact  or  of  law  are  not  admitted.  Longshore  PrintiTig 
Co.  V.  Howell,  640. 

6.  SoFFiciENcy  OF  Demurrer.  — A  demurrer  to  the  complaint  onthe  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  is 
sufficient  in  form,  though  it  is  attempted  to  take  advantage  of  affirma- 
tive  facts  alleged  in  the  complaint.     O'Rourke  v.  Sioux  Falls,  760. 

7.  Harmless  Error. — If  a  demurrer  is  sustained  to  a  special  plea,  bnt  th« 
defendant  interposes  the  general  issue  under  which  he  is  entitled  to  and 
does  interpose  the  defense  specially  pleaded,  the  sustaining  of  such  de> 
murrer,  whether  erroneous  or  not,  cannot  be  prejudiciaL  Strouse  v. 
Leipf,  122. 

8.  Conclcsion  or  Law. — An  allegation  in  a  petition  for  a  writ  of  manda* 
mus  that  the  relators  have  no  remedy  at  law  amounts  to  nothing  more 
than  a  declaration  of  the  pleader's  opinion,  and  as  an  allegation  of  fact 
is  without  force.     State  v.  Carpenter,  556. 

See  Appeal,  8:   Corporations,  7;  Injonction,  1;  Insurance,  Ij  Intbiu 
VENTioN,  1;  Joint  Liability. 

POLICEMEN. 
See  Municipal  Corporation,  9. 

POUCE  POWER. 
1.  The  Police  Power  or  the  State  is  its  right  to  prescribe  regulations  for 
the  good  order,  peace,  health,  protection,  comfort,  convenience,  and 
morals  of  the  community,  which  do  not  encroach  on  a  like  power  vested 
in  Congress  by  the  federal  constitution,  or  which  do  not  violate  any  of 
the  provisions  of  the  organic  law.  This  power  resides  in  the  state  in 
its  sovereign  capacity,  and  can  only  be  possessed  and  exercised  by  a 


Index.  9M 

manle!pk1  corporation  by  a  delegation  thereof  thereto  by  tbe  latrm&k* 
Ing  power  of  the  state.  Chamber  v.  Oreencastle,  390. 
&  CoNsnTirnoKAL  Law — Stbkst  Ihprovehkmt. — A  state  has  no  power, 
except  its  police  power,  to  compel  a  private  citizen  to  improve  his  prop< 
erty.  The  improvement  of  a  public  street  does  not  fall  within  the 
police  power.     Mauldin  v.  City  Council,  723. 

See  Municipal  Corporations,  23;  Statuxju,  13k 

POLLUTION. 
See  Waters,  8-12. 

POSTPONEMENT. 

See  ExECUTioK. 

PREFERENCES. 

See  Appeal,  6;  Assiqnhbnt  tob  the  Benefit  or  CasDrroita;  C!orpoba* 

TiONS,  12;  Trcsts,  3. 

PRESUMPTIONS. 
See  Accounts;  Appeal,  14;  Deeds,  6;  E7idrnce,  2-4;  Fraudulent  Ck>v« 

VEYANCE8,  1;  LiBKL,  6. 

PRINCIPAL  AND  AGENT. 
See  AoEHcr. 

PRIVATE  WAYS. 
Easements — Wats— Obstruction. — The  owner  of  land,  snbject  to  a  right 
of  way,  may,  for  the  purpose  of  protecting  his  fields,  erect  across  it  A 
gate  or  other  stmcture  not  unreasonably  interfering  with  the  right  of 
passage.     Hartman  v.  Fick,  658. 

PROCESS. 

1.  Suitors — Exemption  from  Service  of  Process. —A  Nonresident  Surp. 

OR  coming  into  this  state  to  attend  the  trial  of  his  case  is  privileged  from 
the  service  of  civil  process  while  coming  to,  attending  upon,  and  re* 
turning  from  the  court  trying  the  cause.     Fisk  v.   Westover,  780. 

2.  Service  of   Summons   by   Special   Officer.  —  Under  a  statute  mak' 

ing  provision  for  the  appointment  of  a  person  to  serve  process  in  a 
justice's  court,  if  there  is  want  of  an  officer,  an  indorsement  on  the 
summons  reciting  that,  "  the  constable  of  said  district  being  nnable  to 
act  herein,  and  it  appearing  that  the  within  process  will  not  be  served 
for  want  of  an  officer,  I  hereby  appoint  H.  C.  W.  to  make  service," 
and  signed  by  the  justice,  authorizes  the  appomtee  to  serve  the  process. 
North  Pacific  Cycle  Co.  v.  Thomas,  636. 

3.  Service  of  Summons  —  Jurisdiction  —  Judgment  —  Collateral  At- 

tack.— The  object  of  serving  a  summons  is  to  advise  the  defendant 
that  an  action  has  been  commenced  against  him,  and  to  warn  him  that 
he  mnst  appear  within  a  time  and  at  a  place  named,  and  make  such 
defense  as  he  has,  and,  in  default  of  his  so  doing,  that  jndgment  against 
him  will  be  taken  in  the  sum  designated.  If  it  accomplishes  these  pur- 
poses  it  confers  jurisdiction,  though  there  may  have  been  some  irregu- 
larity in  its  form  or  in  the  manner  of  its  service.     Hence,  a  judgment 
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bM«d  opon  it  is  good  against  a  collateral  attack.     North  Paeifie  Offtit 
Ck  ▼.  ThomtUf  636. 

Sea  Actions,  4;  Cokpoiutiomi,  13. 

PROFITS. 
8m  RSKTa  AMD  PRorinit 

PROMISSORY  NOTES. 

8m   NeOOTIABLK  IN3TRDMRNT8,  2. 

PROOFS  OF  LOSS. 
See  iNsaBANOE,  5-7. 

PROXIMATE  CAUSE. 
Bee  Nkoliobncb,  2,  3. 

PUBLIC  POLICY. 
Sm  Contracts,  7. 

QUITCLAIM. 
See  Dkeds,  12. 

RAILROADS. 

1.  Dbdicatiok  ov  Lands  for  Railway  Purposes  cannot  be  effected  by  % 
common-law  dedication,  but  ouly  in  the  maimer  prescribed  by  statute  or 
by  a  conveyance  executed  by  the  owner.  Lake  Erie  etc  R.  R.  Co.  T. 
Wliitham,  355. 

t,  OouHON  Law. — A  Dedication  of  Lands  can  bk  for  Public  Pdrposks 
only.  Railway  companies  are  private  corporations,  and  therefore  can- 
not acquire  lands  or  an  easement  therein  by  common-law  dedication. 
Lake  Erie  etc.  R.  R.  Co.  v.   Whitham,  355. 

8.  HiQHWATs — Street  Railways — Additional  Servitddb. — If  township 
anthorities  give  their  consent  to  a  railway  company  to  occupy  the  country 
highways  with  a  street  railway  they  act  as  the  representatives  of  those 
who  build  and  use  such  railway,  and  not  as  the  representatives  of  the 
owners  of  the  private  property  along  the  highways  thus  occupied. 
The  company  can  only  protect  itself  in  the  use  of  such  highways  bj 
contract  with  every  property  owner  along  roads  occupied  by  it.  Petui' 
tylvania  R.  R.  v.  Montgomei-y  County  etc.  Ry. ,  659. 

4.  Leoislativb  Power  to  Compel  Maintenance  of  Cattlb-quards. — ^A 
statute  requiring  a  railroad  company  to  erect  aud  maintain  cattle-guard* 
whenever  demand  is  made  upon  it  by  the  owner  of  land  through  which 
its  road  passes,  with  notice  that  such  guards  are  necessary  to  prevent 
the  depredation  of  stock  upon  his  farm,  is  not  unconstitutional  in  that 
it  makes  the  landowner  the  sole  judge  of  when  such  stock-guards  shall 
be  erected.     Birmingham  etc  R.  R.  Co.  v.  Parsons^  92. 

ft.  Constitotional  Law — Cattle-guards — Damages. — A  statute  provid. 
ing  that  as  to  all  stock  passing  over  or  through  cattle-guards  upon  any 
line  of  railroad,  and  committing  depredations  and  damages  to  the  own- 
ers of  land,  the  railroad  company  shall  be  liable  for  the  full  amount  of 
such  damages  proven,  together  with  oosts,  is  unconstitutional,  because 
it  attempts  to  impose  absolute  liability,  when  the  requirements  of  the 
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act  as  to  the  erection  and  maintenance  of  stock-guards  may  have  been 
fally  complied  with  by  the  company  and  no  negligence  exists.  Bir- 
mingham etc.  R.  R.  Co.  V.  Parsons,  92. 
C  Darx  as  to  Stook-quards. — Under  a  statute  requiring  a  railroad  com* 
pauy  to  erect  and  maintain  cattle-guards  it  is  not  guilty  of  negligence 
in  leaving  them  open,  because  it  is  not  the  intention  of  the  statute  to 
require  the  company  to  keep  the  guards  closed.  Birmingham  etc  R.  R. 
Co.  V.  Parsons,  92. 

7.  Cabbikr,  Liability  of,  When  Comubmces.  —If  a  railway  company  fur- 
nishes an  intending  shipper,  at  his  request,  with  a  car,  and  leaves  it 
npon  a  switch  where  it  is  loaded,  and  the  agent  of  the  carrier  notined 
thereof,  and  he  telegraphs  to  the  trainmaster  that  the  car  is  ready  to  be 
moved,  the  freight  in  such  car  must  ba  deemed  delivered  to  the  carrier 
for  the  purpose  of  shipment,  though  no  receipt  has  been  given  nor  bill 
of  lading  issued  therefor,  if  it  is  the  custom  of  the  carrier  to  move 
freight  in  advance  of  the  issuing  of  such  bill.  In  such  circumstances 
the  carrier  is  answerable  for  any  subsequent  loss  of  the  goods  not  occa- 
sioned by  the  act  of  God  or  the  public  enemy.  Railway  Co.  T.  Murphy, 
202. 

8.  Carriers,  Baggage,  Liabilitt  of  fob. — If  a  passenger,  ignorant  of  the 
rules  of  a  railway  company  forbidding  the  receipt  by  its  agents  of  money 
for  transportation  as  baggage,  delivers  to  the  baggage  agent  more 
money  than  the  carrier  is  required  to  transport,  informing  the  agent  of 
the  amount,  who  accepts  it  to  ship  as  baggage,  the  carrier's  common- 
law  liability  therefor  attaches.     Railway  Co.  v.  Berry,  212. 

9.  CARRIKB3 — Cars  from  Other  Lines — Question  fob  Jury. — A  railroad 
company  owes  the  same  duty  of  inspection  of  cars  received  from  an- 
other road  and  run  over  its  own  lines  as  in  respect  to  its  own  cars. 
Whether  it  has  been  guilty  of  negligence  in  this  respect,  causing  delay, 
and  whether  such  delay  resulted  in  the  loss  complained  of,  is  a  question 
for  the  jury,  if  the  evidence  is  conflicting.  Ruppel  v.  Allegheny  Valley 
Ry.,  666. 

10.  A  Baggage-master  is  not  Acting  beyond  the  Scope  of  his  employ- 
ment when  he  receives  more  money  for  transportation  as  baggage  than 
by  the  rules  of  his  employer  he  is  authorized  to  receive.  An  agent 
whose  business  it  is  to  receive  and  check  baggage  is  authorized  by  the 
nature  of  his  employment  and  the  duties  iucideut  thereto  to  bind  his 
employer.     Railway  Co.  v.  Berry,  212. 

11.  Master  and  Servant— Duty  of  Master  to  Furnish  a  Safe  Place  in 
Which  to  Work. — A  railroad  company,  especially  in  thickly  settled 
portions  of  the  country,  is  bound  to  keep  its  track  safe  and  free  from 
obstructions  by  proper  fences,  upon  the  principle  that  the  master  is 
bound  to  use  ordinary  care  in  keeping  the  premises  upon  which  his 
servant  is  required  to  work  in  a  condition  reasonably  safe  and  secure 
for  the  performance  of  the  duties  required  of  hun.  Dickson  v.  Omaha 
etc.  Ry.  Co.,  429. 

12.  Liability  to  Employee  for  Injuries  Directly  Caused  by  Defec- 
tive Fence. — An  employee  upon  a  railroad  train,  and,  in  the  event 
of  his  death,  his  representatives,  may  recover  for  injuries  received  with- 
out his  own  fault  by  reason  of  the  company's  negligence  in  failing  to 
comply  with  the  law  requiring  it  to  fence  its  track.  Dickson  v.  Omaha 
etc  Ry.  Co.,  429. 
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18.  Dktectivb  Fence  is  Proximatb  Cause  or  Accident,  Wh«!». — If  a 
railroad  company  fails  to  keep  its  track  fenced  as  required  by  law, 
and  a  bull  strays  thereon  through  a  defect  in  the  fence,  and  collides 
with  a  passing  engine,  whereby  its  front  wlieels  are  derailed,  and  it  is 
tfoon  thrown  over,  killing  the  engineer,  notwithstanding  it  has  been  re- 
versed and  the  air-brake  applied,  the  negligence  of  the  company  in  fail> 
ing  to  keep  the  fence  in  repair  is  the  proximate  cause  of  the  accident, 
though  the  engine  is  running  faster  than  allowed  by  the  rules  of  the 
company,  and  is  thrown  from  the  track  by  reason  of  coming  into  a 
switch,  in  its  derailed  condition,  nearly  a  thousand  feet  from  where  ik 
struck  the  bull.     Dickson  t.  Omaha  etc  By.  Co.,  424. 

14.  Engineer  not  Obltokd  to  Inspect  Fences. — If  a  railroad  company, 
required  by  law  to  keep  its  track  fenced,  neglects  to  do  so,  and  a  colli- 
sion occurs  with  a  bull  entering  upon  the  track  through  a  defect  in  the 
fence,  whereby  the  engineer  is  killed,  it  is  not  error,  in  an  action  against 
the  company  to  recover  for  the  engineer's  death,  to  refuse  to  instruct 
the  jury  that  the  deceased  was  under  the  same  obligation  to  inspect 
and  ascertain  existing  defects  as  was  required  of  the  company.  Dick- 
son V.  Omaha  etc.  Ry.  Co.,  429. 

15.  Porter  of  Pollman  Palace-car  is  not  a  Pellow-servakt  but  Pas- 
senger, Whbn.^A  Pullman  palace-car  being  a  part  of  a  railway  train, 
its  porter,  who,  by  his  contract  with  the  palace-car  company  and  the 
contract  between  it  and  the  railroad  company,  is  subject  to  the  rules 
and  regulations  of  the  latter  is  not  a  fellow-servant  of  those  operating 
the  engine  and  railway  train  while  merely  riding  in  the  latter  and  at« 
tending  to  his  duties.  So  far  as  the  careful  running  and  management 
of  the  train  are  concerned  he  is  merely  a  passenger.  Jone$  r.  St.  Louis 
etc.  Ry.  Co.,  514. 

16.  Negligence— Damages — Excessive  Verdict. — In  an  action  by  the  por- 
ter of  a  Pullman  palace-car  against  a  railway  company  for  personal  inju- 
ries on  account  of  the  latter's  negligence  a  judgment  for  three  thousand 
dollars  for  the  loss  of  one  eye  and  the  serious  impairment  of  the  other, 
with  the  attendant  pain,  loss  of  time,  and  expense  incurred,  is  not 
excessive.     Jones  v.  fit.  Louis  etc.  Ry.  Co.,  514. 

17.  Highways — Occupation  by  Street  Railway — E3toppel. — If  a  street 
railway  has  been  constructed  and  operated  at  great  expense  over  coun- 
try  highways  without  the  legal  consent  of  either  the  township  officers 
or  abutting  owners,  but  without  objection  from  them,  they  are  estopped 
from  demanding  that  the  railway  be  torn  np,  or  its  operation  enjoined. 
Pennsylvania  R.  R.  v.  Montgomery  County  etc.  Ry.,  659. 

18.  Street  Railroa ds — Consent  of  Authorities  Necessary  to  Constrdo- 
tion. — A  street  railway  company,  not  possessing  the  power  of  eminent 
domain,  cannot  build  under  its  charter  alone,  but  must  have  the  con- 
sent of  the  proper  municipal  or  local  authorities,  and,  if  the  proposed 
line  passes  through  a  city,  borough,  or  township  intermediate  the  ter- 
mini, and  such  city,  borough,  or  township  refuses  permission,  the  power 
to  build  the  road  described  in  the  charter  cannot  be  exercised*  Penn- 
sylvmia  R.  R.  v.  Montgomei-y  County  etc.  Ry.,  659. 

19.  Street  Railways  —  Negligence  —  Instkuctions. — If,  in  an  action 
against  a  street  railway  company  for  injuries  caused  by  defendant's 
negligence,  an  instruction  has  been  given,  at  plaintifTs  request,  sub- 
mitting  the  question  of  due  care  upon  his  part  in  getting  on  a  car,  he 
cannot  complain  because  the  c&urt,  at  defendant's  request,  gives  an 
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Instraction  snbmitting  the  nme  qnestion.  Ol/ermann  r.  Union  Depot^ 
S.  S.  Co.,  483. 

10.  Stbekt  Railways — Nbolioknoe — Ikstrttctiovs. — In  an  action  againai 
a  street  railway  eompany  for  injuries  caused  by  a  fall  either  in  gettinj^ 
on  a  car  or  in  getting  o£F  after  it  started,  and  where  tbere  is  evidence- 
jastifying  the  court  in  submitting  the  question  of  plaintiflTs  negligence 
in  getting  off  the  car  as  one  of  fact,  it  is  not  error  to  fail  to  state  what 
facts,  if  found  to  be  true,  would  constitute  negligence  on  the  part  of 
plaintiff.     Ol/ermann  v.  Union  Depot  B.  R.  Co.,  483. 

fl.  Street  Railways— Nkqligence — Instructionb. — It  is  proper,  in  aa 
action  against  a  street  railway  company  for  injuries  caused  by  a  fall 
either  in  getting  on  a  car  or  in  getting  off  after  it  started,  to  instruct 
the  jury  that  negligence  cannot  be  presumed  but  must  be  proved,  and 
that,  though  the  plaintiff  was  injured  in  getting  on  or  off  defendant's- 
car,  such  fact  alone  would  not  entitle  him  to  recover,  but  he  must  prove 
that  he  was  injured  as  a  direct  consequence  of  the  negligence  of  the 
defendant's  employees.     Olfermann  v.  Union  Depot  R.  R.  Co.,  483. 

22.  Electric  Railways,  Duty  of  to  Gcard  Trolley  Wires. — It  cannot 
be  said,  as  a  matter  of  law,  that  it  is  the  duty  of  an  electric  railway  t» 
place  guard  wires  over  its  trolley  wires  in  such  a  way  as  to  prevent 
telephone  wires,  in  the  event  of  their  falling  from  any  cause,  from  falU 
ing  upon  and  coming  in  contact  with  the  trolley  wire,  but  it  should  b» 
left  to  the  jury,  under  all  the  facts  of  the  case,  to  determine  whether 
the  method  actually  nsed  was  negligent.  Block  v.  Milwatikee  etc  Ry, 
Co.,  849. 

23.  An  Electric  Railway  ConpoRATios  is  not  Answerable  for  an  injury 
resulting  from  a  telephone  wire  falling  and  coming  in  contact  with  its 
trolley  wire,  unless  a  man  of  ordinary  intelligence  and  prudence,  en- 
gaged in  operating  the  street  railway  in  question,  ought  to  have  reason- 
ably  expected  that  the  telephone  wire  would  be  likely  to  come  in  contact 
with  its  trolley  wire  at  the  place  in  question,  and  occasion  injury  to  per- 
sons lawfully  upon  the  highway  crossed  by  such  telephone  wire.  Block 
T.  Milwaukee  etc.  Ry.  Co.,  849. 

See  Appeal,  12. 

RAPE. 
Assault,  Assent  oy  Female  under  Age  of  Consent.— If  a  female  is  of 
such  age  that  sexual  intercourse  with  her  is  by  law  deemed  rape, 
whether  she  consents  or  not,  an  assault  on  her  with  intent  to  have  such 
intercourse  constitutes  the  crime  of  assault  with  intent  to  commit  rape» 
notwithstanding  her  actual  consent  to  the  act  done  or  attempted.  Peo' 
pie  ▼.  Verdegreent  234. 

RATIFICATION. 
See  Contracts,  9. 

REAL  PROPERTY. 

1.  Title — Evidence. — The  occupant  of  land  may  rely  on  deeds  and  pos- 

session as  showing  color  of  title  and  the  extent  of  his  claim.  Hey^ 
toard  V.  Faiinera'  Min.  Co.,  702. 

2,  Trial  of  Title — Pendency  of  Another  Action. — ^If  a  complaint  em- 

braces two  causes  of  action,  one  for  the  recovery  of  real  property  and 
the  other  for  equitable  relief,  the  former  should  be  set  on  the  law  sida 
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of  th«  eonrt,  and  the  title  there  determined,  without  requiring  plaintiff 
to  bring  another  action,  bat,  if  he  is  so  required,  and  does  institato 
another  action,  error  cannot  be  predicated  npon  the  failure  of  the  trial 
ooort  to  Bostain  defendant's  plea  of  another  action  pending  if  such  plea 
is  not  brought  np  for  consideration  by  the  court,  and  no  exception  is 
taken  to  the  failure  to  consider  and  pass  upon  it.  Heyward  v.  Farmer$' 
Mill.  Co.,  702. 
S.  NuiSANOS — iNSTRUonoNS — LAWFUL  UsB. — ^The  question  as  to  what  ooa< 
•titntes  unreasonable  and  unlawful  use  of  premises,  as  well  as  to  what 
constitutes  an  unlawful  and  unreasonable  injury  to  other  property  aria* 
ing  from  such  use,  is  a  question  of  law,  and  cannot  be  submitted  to  tho 
jury.     Frott  v.  Berkeley  Phosphate  Co.,  736. 

4.  Nuisance — Imjubt  Arising  from  Lawful  Business. — ^If  one  as«s  hia 

own  land  for  the  prosecution  of  some  business  from  which  injury  to  his 
neighbor  must  necessarily  or  probably  ensue,  he  is  liable  if  such  injury 
does  result,  though  he  may  have  used  reasonable  care  in  the  proseou* 
tion  of  such  business.     Frost  r.  Berkeley  Phosphate  Co.,  736. 

t.  Landowner,  Trespassing  Children,  Liability  fob  Injurt  to. — If  a 
landowner  allows  hot  water  to  escape  and  stand  in  a  pool  on  his  prem* 
ises  into  which  a  child  walks  or  falls  and  is  injured,  the  jury,  in  an 
action  to  recover  for  such  injury,  should  be  instructed  to  consider 
whether  the  pool  of  water  was  attractive  to  children  of  the  age  of 
plaintiff,  and  whether  this  was  or  ought  to  have  been  known  to  the 
defendant,  and  whether,  from  all  the  circumstances,  it  appeared  that 
the  defendant,  as  a  responsible  prudent  person,  ought  to  have  anticipated 
that  children  of  the  age  of  plaintiff  would  probably  receive  such  injury 
as  he  did  by  reason  of  the  situation  and  condition  of  the  water.  Brink' 
ley  Car  Go.  v.  Cooper,  216. 

•.  Landowner — Trespassing  Children. — The  owner  of  land  is  not  ro- 
quired  to  provide  against  remote  and  improbable  injuries  to  children  tres< 
passing  thereon,  but  he  is  lia'ole  for  injuries  to  children  trespassing  upon 
his  private  grounds,  when  it  is  known  to  him  that  they  are  accustomed 
to  go  upon  such  grounds  and  that,  from  the  peculiar  nature  and  exposed 
condition  of  some  thing  thereon,  it  is  attractive  to  children,  and  ho 
ought  reasonably  to  anticipate  such  an  injury  to  a  child  as  that  which 
in  fact  occurred.     Brinkley  Car  Co.  v.  Cooper,  216. 

See  Fixtures;  Partnership,  10-19;  Trespass. 

RECEIVERS. 

1.  Foreign  Receivers — Rights  of  Resident  Creditors. — As  between  a 

foreign  receiver,  assignee,  or  trustee  and  a  resident  attaching  creditor, 
the  latter  is  protected  by  the  courts  of  his  state.  Holbrook  v.  Ford, 
917. 

2.  Power  to  Appoint. — The  courts  of  one  state  may  appoint  a  receiver 

for  a  foreign  corporation  doing  business  therein  and  having  property 
there,  notwithstanding  the  appointment  of  a  receiver  at  the  domicile 
of  the  corporation.     Holbrook  v.  Ford,  917. 

5.  Power  to   Appoint. — A  receiver  for  a  foreign  corporation  cannot  be 

appointed  if  the  corporation  has  no  property  in  the  state  of  the  appoint* 
ing  court,  and  has  not  appeared  or  been  served  with  process,  and  nono 
of  its  oiEcers  or  agents  are  to  be  found  in  that  state.  Holbrook  v.  Ford, 
917. 
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4.  RXOEIVER  FOR  POREION  CORPORATION  TaKES  NO  TiTLK  TO   DeBTS  due  it 

from  debtors  in  another  atate,  though  in  the  ordinary  course  of  business 
the  debts  would  be  payable  to  the  corporation  in  the  state  of  hia  appoint- 
ment. Holbrooh  v.  Ford,  917. 
6.  Right  to  Maintain  Suit.  —The  rule  that  a  foreign  receiver  is  not  al- 
lowed to  maintain  suit  against  assets  of  an  insolvent  debtor,  as  against 
a  resident  creditor,  has  no  application  to  a  receiver  appointed  by  th» 
eonrts  of  one  state,  under  its  laws,  in  a  suit  brought  by  a  nonresident 
creditor.     Holbrooh  v.  Ford,  917. 

See  Contempt,  1,  2;  Corporations,  9. 

RECLAMATION. 
See  Waters,  13. 

RELEASE. 
A  RxLBASB  OR  Acquittance  Signed  without  Knowlbdqk  ov  Its  Con- 
TSNTS  and  without  any  intention  to  execute  such  an  instrument  ia  in- 
operative.    Lord  V.  American  etc.  Accident  Assn.,  815. 
See  Evidence,  6. 

REMARKS  OF  COUNSEL. 
See  Trial,  3. 

RENTS  AND  PROFITS. 

1.  Liability  of  Occupant.  —  One  in  possession  of  land  under  an  honesty 

though  mistaken,  claim  of  title  must  account  for  all  the  rents  and  pro- 
fits received  by  him  while  so  in  possession,  and  not  for  those  only 
which  accrue  after  the  adverse  claim  is  declared.    liabb  v.  Patterson,  743. 

2.  Liability  of  Bona  Fide  Occupant. — One  who  takes  possession  of  land 

ander  a  bona  fide,  though  mistaken,  claim  of  title  is  required  to  account 
only  for  the  rents  and  profits  actually  received,  and  not  for  the  rental 
value  of  the  land.  His  executor  is  liable  only  for  whatever  amount 
oould  have  been  recovered  from  the  testator.     Rabh  v.  Patterson,  743. 

5.  Rents  and  Profits  Collected  from  Trust  Lands  are  Trust  Funds  ia 

favor  of  the  true  owner  while  in  the  hands  of  one  who  has  knowledge 
of  the  trust.  A  judgment  to  the  contrary,  reversed  on  appeal,  does  not 
release  the  funds  from  the  trust.     Rabb  v.  Patterson,  743. 

4.  Measure  of  Recovery. — One  in  possession  of  land  under  an  honest, 
though  mistaken,  claim  of  title  and  right  is  liable  to  the  true  owner 
only  for  the  rents  and  profits  actually  received  by  him,  less  the  amount 
expended  in  the  payment  of  costs  in  an  action  to  recover  such  rents  and 
profits  from  a  third  party.     Rabb  v.  Patterson,  743. 

Jk  Res  Adjudicata. — The  failure  of  the  true  owner  to  assert  a  claim  for 
rents  and  profits  in  an  unsuccessful  action  brought  against  him  by  a 
party  in  possession  to  establish  the  title  to  the  land  does  not  estop 
the  true  owner  from  afterward  maintaining  an  action  to  recover  such 
rents  and  profits.    Rabb  v.  Patterson,  743. 

6.  Trust  Funds. — The  Recovery  of  a  Personal  Judgment  by  a  ««<«< 

que  trust  against  his  trustee  for  the  rents  and  profits  of  land  held  ia 
trust  does  not  preclude  him  from  recovering  from  the  grantee  of  such 
trustee,  not  made  a  party  to  the  former  suit,  such  rents  and  profits  re- 
ceived by  him  from  his  grantor.     The  estate  of  such  grantee,  in  case  of 
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bU  death,  U  liabU  for  tba  rents  and  profiti  so  reoeired.    JtaiH  ▼. 
PaUtrton,  743. 

£ES  OESTiSl 

See  Aqbmct,  9. 

RES  JUDICATA. 
See  JuDOMBNTS,  4,  5;  Rents  and  Pnonny  5. 

RESCISSION. 
See  FiUDP,  3;  Insuranci,  9,  lOi 

REWARD. 
See  Bounties,  2. 

REVERSIONS. 
8««  LuoTATioirs  or  Aciions,  4;  MBsasft}  PAKTinoa« 

RIGHT  OP  WAY. 
See  Easements. 

RIOTS. 
See  Cakkiebs,  3. 

RIPARIAN  RIGHTS. 
See  Waters,  5-16, 

SALES. 

1,  Conditional  or  Absolute  Sale  —  How  Ascertained.  —  In  deciding 
whether  an  agreement  under  which  property  has  been  delivered  by  one 
party  to  another  constitutes  a  conditional  or  an  absolute  sale  with  a 
reservation  of  lien  to  secure  the  payment  of  the  purchase  price  the 
entire  transaction  must  be  considered,  and  its  legal  effect  ascertained, 
not  alone  by  any  particular  provision  of  such  agreement,  but  from  all 
its  stipulations  and  conditions,  as  well  as  from  the  notes  given  in  coa« 
neotion  therewith.     Andrews  v.  Colorado  Sav.  Bank,  291. 

%.  Conditional  or  Absolute  Sale — Validitt. — The  optional  payment  of 
the  purchase  price  is  as  essential  to  constitute  a  transaction  a  con* 
ditional  sale  as  the  conditional  passing  of  the  title.  A  transaction  in 
express  terms  imposing  an  unconditional  liability  upon  the  vendee  to 
pay  the  purchase  price,  however  characterized  by  the  parties,  is  an 
absolute  and  not  a  conditional  sale.  If  the  agreement  evidencing  such 
transaction  and  attempting  to  reserve  a  lien  on  the  property  for  the 
purchase  price  is  not  acknowledged  and  recorded  as  required  by  stat- 
ute it  is  void  as  to  third  parties.     Andrewa  v.  Colorado  Sav.  Bunk,  291. 

8.  Conditional  Sales — Evidence. — Although  an  agreement  provides  that 
the  title  to  property  delivered  by  one  party  to  another  shall  remain  in 
the  vendor  until  full  payment  is  made,  thus  evidencing  an  intent  to 
make  the  sale  conditional  so  far  as  the  transfer  of  the  title  is  con* 
cerued,  such  intent  may  be  rebutted  by  the  terms  and  stipulations  in 
the  notes  given  in  pursuance  of  the  agreement.  AndrevM  r,  Cotomdt 
8av.  Bank,  291. 

See  Contracts,  6;  Damaqes,  2,  3;  Execution;  Likni. 
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SCHOOLS. 
See  Aqknct,  4-7. 

SBALS. 
See  DsEDS,  2. 

SEPARATION  OF  JUKY. 
See  Appeal,  17. 

SERVITUDES. 
See  McMioiPAL  Cokporations,  42-45;  Towira^  1. 

SHIPPING. 
Boat  Likks. — ^IimcBBST  may  be  allowed  on  the  amonnt  of  •  boat  lien  from 
the  time  the  action  is  commenced  to  enforce  it,  and  a  Uen  awarded  for 
the  entire  amonnt.     Th/t  Vkiorian,  616. 

SL'ANDER. 
See  LiBBL. 

SLAUGHTERHOUSES. 
See  Municipal  CoBPORAnov,  17. 

STATES. 

See  Olaxms,  2;  Grants,  2;  Insttrancb,  19-22;  JusGHKirrs,  11-15;  Laoi^ 

latubb;  Police  Power;  Trespass,  3. 

STATUTE  OF  FRAUDS. 
See  Estoppel,  5. 

STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions,  2. 

STATUTES. 

1.  Constitutional  Law,  Subject  of  a  Statute  not  Ehbraosd  or  In 

Title. — A  statute  entitled,  "An  act  to  regulate  the  manufacture  of 
clothing,  wearing  apparel,  and  other  articles  in  this  state,  and  to  provide 
for  the  appointment  of  state  inspectors  to  enforce  the  same  and  to  make 
appropriations  therefor,"  and  which,  after  enacting  general  provisione 
upon  the  subject  of  the  manufacture  of  clothing,  appropriates  a  sum  of 
money  for  the  payment  of  the  salaries  of  inspectors  created  by  the  act, 
contains  a  subject  not  expressed  in  the  title,  and  must  therefore  be  disre- 
garded as  void  under  a  constitution  declaring  that,  "  No  act  hereafter 
passed  shall  embrace  more  than  one  subject,  and  that  shall  be  embraced 
in  the  title,  but,  if  any  subject  shall  be  embraced  in  the  act  which  shall 
not  be  embraced  in  the  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  be  so  expressed."     Ritchie  v.  People,  315. 

2.  CONSTITCTIONAL    LaW. — If   A    STATUTE    INCLUDES  TwO  DISTINCT  SUB- 

JECTS, both  expressed  in  the  title,  the  whole  act  must  be  treated  as  void. 
RitcJiie  V.  People,  315. 

3.  Constitutional  Law— Expressing  Object  of  Statute  in  Its  Titlb.— 

In  a  statute  entitled,  "An  act  to  establish  a  board  of  commissioners  of 
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police  for  the  city  of  Biriningham,**  there  must  be  inserted  all  powers 
necessary  to  the  efficient  administration  of  the  police  power  of  that 
oity  by  cominisaiouers,  including  the  power  to  appoint  police  officers  to 
take  the  place  of  those  previously  appointed  and  acting.  Fox  t.  Mc- 
Donald, 98. 
4.  When  qo  into  Effect.  —  Legislative  enactments  go  into  immediate 
operation,  unless  by  force  of  some  general  law  or  provision  contained 
in  the  act  itself,  its  operation  is  postponed  to  some  subsequent  date. 
Fox  T.  McDonald,  98. 

6.  CoNsrrruTioNAL  Law.— If  a  Statute  can  be  so  Construed  as  not  to 
Offend  against  any  constitutional  limitation  such  construction  will 
be  indulged.     Fox  v.  McDonald,  98. 

8.  Constitutional  Law. — All  Presumptions  are  Solved  in  Favok  of 
the  constitutionality  of  a  statute.  It  devolves  upon  one  who  assails  it 
to  point  out  certainly  and  clearly  wherein  it  is  unconstitutional.  Maul- 
din  V.  City  Council,  723. 

7.  Constitutional  Law. — Statutes  Partly  Valid  and  Partly  Void 
may  be  enforced  as  to  the  valid  paft,  provided  it  is  separate  from  the 
void.      Bii-mingham  etc  R.  R.  Co.  v.  Parsons,  92. 

8.  Constitutional  Law. — Though  a  Part  of  a  Statute  is  Unconstitu- 
tional the  remainder  will  not  be  declared  to  be  unconstitutional  also,  if 
the  two  are  distinct  and  separable,  so  that  the  latter  may  stand  though 
the  former  becomes  of  no  efifect.     Ritcliie  v.  People,  315. 

9.  Extraterritorial  Effect  of. — Although  the  laws  of  a  state  do  not  have 
any  extraterritorial  force  as  mere  laws,  yet  things  done  in  one  state,  in 
pursuance  of  the  laws  of  that  state,  are  to  be  regarded  as  valid  and 
binding  in  other  states.  American  Water  Works  Co.  v.  Farmers'  Loan 
etc.  Co.,  285 

10.  Constitutional  Law — Limitation  upon  Right  to  Contract. — A  stat- 
ute declaring  that  no  person  shall  be  employed  more  than  a  specified 
number  of  hours  in  each  day  or  week  is  a  restriction  upon  the  right  to 
contract  for  employment.     Ritchie  v.  People,  315. 

11.  Constitutional  Law — Restriction  upon  Right  of  Females  to  Con- 
TRACT  FOR  Labor. — A  Statute  declaring  that  no  female  shall  be  em- 
ployed in  any  factory  or  workshop  more  than  eight  hours  in  any  one 
day,  or  forty-eight  hours  in  any  one  week,  is  an  attempted  infringe- 
ment upon  the  constitutional  rights  of  the  employer  and  the  employee, 
and  must  therefore  be  adjudged  void  under  a  constitutional  provision 
to  the  efifect  that  no  person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.     Ritchie  v.  People,  375. 

12.  Constitutional  Law — Special  Prohibitions. — A  law  purporting  to 
deprive  one  class  of  manufacturers  of  the  right  to  employ  females  for 
more  than  a  specified  number  of  hours  per  day.  while  it  leaves  manu- 
facturers of  other  classes  free  from  any  prohibitions  on  this  subject, 
there  being  no  reason  why  the  proliibitions  should  apply  to  one  class 
rather  than  to  another,  is  void  because  it  is  an  arbitrary,  unreasonable 
discrimination.     Ritchie  v.  People,  315. 

1.3.  Constitutional  Law — Police  Power,  Limitation  upon. — Statutes 
passed  in  pursuance  of  the  police  power  must  have  some  relation  to 
the  end  sought  to  be  accomplished.  Where  the  ostensible  object  is  to 
secure  the  public  comfort,  welfare,  and  safety  the  statute  must  appear 
to  be  adapted  to  that  end.  It  cannot  invade  the  rights  of  persons  and 
property  under  the  guise  of  a  mere  police  regulation  when  such  is  not 
the  effect.     Ritchie  v.  People,  315. 
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It,  OOKSnTOTIONAL  LaW— APPEOPBIATION  UnCKRTAIW  IN  AMOUNT.  — A 
■tatata  declaring  that  any  person  who  shall  kill  or  destroy  any  coyote 
■hall  be  paid  a  bounty  of  five  dollars  out  of  the  general  fund  of  the 
■tate  treasury  for  each  coyote  bo  destroyed  does  not  constitute  a  spe- 
cifio  appropriation,  nor  authoriza  the  payment  of  any  money  antil  » 
further  appropriation  is  made.     Ingram  v.  Colgan,  221. 

1&  Constitutional  Law — Bounties  for  Killing  Cototks. — A  statute  au- 
thorizing the  payment  of  a  sum  of  money  for  each  coyote  destroyed 
within  the  state  is  a  valid  exercise  of  its  police  power.  Ingram  r.  Col* 
gan,  221. 

10.  Constitutional  Law. — Though  a  Constitution  Providb  that  Bills 
Making  Approfriations  for  the  pay  of  members  and  officers  of  the 
general  assembly  and  for  salaries  of  officers  of  the  government  shall 
contain  no  provision  on  any  other  subject,  a  statute  may  be  enacted 
regulating  the  manufacture  of  clothing,  wearing  apparel,  and  other 
articles,  and  making  an  appropriation  to  pay  the  expenses  and  salaries 
of  the  officers  required  to  perform  the  special  duties  required  by  suoh 
statute.     Ritchie  v.  P«opfe,  315. 

See  Actions,  1;  Constitutions,  .3,  4;  Estoppel,  2;  Gabo  Laws;  Husband 
AND  Wife,  2,  3,  8;  Insurance,  20-22;  Mastbb  and  Servant,  11,  12| 
Pkddlbrs,  3;  Railroads,  6;  Telegraph  Companibs,  i. 

STREET  RAILWAYS. 
See  HiQHWATS;  Railroads,  17-23;  Towns,  2. 

STREETS. 
flee  Municipal  Corpobations,  34-46;  Policb  Powbb,  2;  Taxbb,  6,  & 

STRIKES. 
See  Conspiracy,  2, 

SUMMONS. 
See  Process. 

SURETYSHIP. 
See  Judgments,  16. 

TAXES. 

1.  Limitation  upon  Power  ot. — The  legislative  power  to  Impose  taxes  ie 

subject  to  the  limitation  that  it  shall  not  be  so  employed  as  to  take  the 
property  of  one  or  of  a  number  of  persons  and  grant  it  as  «  benevo* 
lence  to  another.     Board  of  Education  v.  State,  588. 

2.  The  AuTHORiTy  to  Impose  Taxbs  is  in  Its  Nature  Legislativb,  but 

is  subject  to  the  power  of  the  courts  to  determine  in  particular  cases 
whether  the  extreme  boundary  of  legislative  power  has  been  reached 
and  passed.  Board  of  Education  v.  State,  588. 
9.  Taxation  to  Pat  Unfounded  Claim. — A  Finding  by  a  Legislature  in 
a  statute  that  a  claim  exists  in  favor  of  an  individual  and  against  a 
board  of  education  of  a  township,  accompanied  by  a  direction  that 
taxes  be  levied  to  meet  it,  is  not  conclusive  upon  the  board,  and  it 
may  therefore  resist  the  levy  of  such  taxes  on  the  ground  that  the 
AM.  Br.  Rep.,  Vou  XLVL— 64 
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elaim  assnmed  by  the  legislature  to  exist  was  neither  a  legal  nor  ft 
moral  obligation  against  the  city.     Board  of  Education  v.  State,  (SS8. 

4,  COMSTITUTIOilAL    LaW. — TAXATION    VOR    ElTHBR    SxATB   OR    MUNICIFAIi 

FuRPOSBS  moat  be  equal  and  uniform  upou  all  persons  and  property 
within  the  state,  or  within  the  muuioipality.  Mauldin  v.  City  Couneilf 
723. 

I,  CONSTITOTIONAL  LaW.— TaXATIOW  OF  PrOPBRTT  ABUTONO  ITPON  PuBUO 
Strkbts  to  pay  for  the  cost  of  improvements  to  sidewalks  and  sewers 
in  front  of  such  land  is  valid  and  constitutionaL  Mauldin  v.  City  Coun> 
«•;  723. 

$,   CONSTITDTIOKAL  LaW. — ^TAXATION  OF  PrOPERTT  ABUTriNO  UPON  PtJBUO 

Strckts  to  pay  the  cost  of  improvements  thereon,  according  to  the 

supposed  benefits  to  such  property  by  such  improvement,  is  opposed  to 

the  law  of  the  land  and  unconstitutional.    Mauldin  v.  City  Council,  723. 

See  Mdnicifal  Corporations,  23,  26. 

TELEGRAPH  COMPANIES. 
L  Common  Carrier  of  Mbssaobs. — Under  the  laws  of  South  Dakota  a 
telegraph  company  offering  to  carry  telegraphic  messages  for  the  pub> 
lie  is  a  common  carrier  of  such  messages.    Kirby  v.  Western  Union  TeL 
Co.,  765. 

5.  Carriers— RssTRicrnoN  upon  Liabilitt.— A  telegraph  company  cannot 

legally  refuse  to  accept  and  transmit  an  offered  message  because  the  per* 
son  offering  it  will  not  assent  to  stipulations  restricting  its  liability  as 
A  common  carrier;  as  where  he  refuses  to  sign  an  agreement  that  the 
eompany  shall  not  be  liable  for  damages  in  any  case  if  the  claim  is  not 
presented  in  writing  within  sixty  days  after  tlie  message  is  filed  with 
the  company  for  transmission.     Kirby  v.   Weslei-n  Union  TeL  Co.,  765. 

S.  Refusal  to  Send  Message,  when  Complete. — If  a  telegraph  company 
refuses  to  send  a  message  because  the  person  offering  it  will  not  assent 
to  stipulations  restricting  its  liability  as  a  common  carrier  of  messages, 
the  refusal  is  complete,  although  a  few  hours  afterward  such  person 
sends  a  message  substantially  like  the  one  refused,  and  assenting  to  such 
stipulations.  The  sending  of  the  second  message  is  neither  a  cure  nor 
a  waiver  of  the  wrong.     Kirby  v.   Weatei'n  Union  Tel.  Co.,  765. 

4,  Repeal  of  Statute — Constitutional  Law.  — A  statute  making  a  tele- 
graph company  a  common  carrier  of  messages  is  not  superseded  or  re- 
pealed  by  a  constitutional  provision  making  it  the  duty  of  the  legisla* 
ture  to  provide  reasonable  regulations,  by  general  law,  for  giving  effect 
to  the  right  of  a  corporation,  organized  for  such  purpose,  to  construct 
and  maintain  lines  of  telegraph  within  the  state.  Kirby  r.  Western 
Union  TeL  Co.,  765. 

§,  Cipher  Teleqram. — In  an  action  to  recover  from  a  telegraph  company 
for  a  mistake  in  the  transmission  of  a  cipher  telegram  it  is  error  to  strike 
from  the  answer  an  allegation  that  such  message  was  unintelligible  to 
such  company,  intended  so  to  be  by  the  sender,  and  that  the  company 
was  not  informed  of  its  importance,  nor  of  the  probable  consequences 
of  a  failure  on  its  part  to  transmit  and  deliver  it  promptly  and  correctly. 
Hill  v.  Western  Union  TeL  Co.,  734. 

ft.  Estoppel  against  Objecting  to  Injuries  bt. — A  landholder  who, 
without  objection,  permits  a  telegraph  line  and  poles  to  be  erected  upon 
a  public  highway,  the  fee  of  which  belongs  to  him,  is  not  thereby  ee* 
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topped  from  inbseqaently  objecting  to  injnrfes  done,  or  about  to  b« 
done,  by  the  corporation  to  trees  growing  in  ^sach  highway  by  trim* 
ming  or  catting  them  off  to  farther  facilitate  the  stringing  of  wirwk 
Daily  v.  State^  578. 

7>  Tbumbaph  Cobpobations,  Right  of  to  Entxb  Pbiyatk  Pbofkbtt.— 
Though  a  telegraph  oorporation  is  an  instruiiient  of  interstate  oommerce 
and  ander  the  protection  of  the  act  of  Congress  declaring  that  the  ereo* 
tion  of  telegraph  lines  shall  as  against  state  interference  be  free  to  all 
who  accept  its  terms  and  conditions,  yet  such  a  corporation  is  not  ai 
against  an  individual  citizen  entitled  to  impair  his  property  rights  or 
to  take  or  use  his  private  property.     Dauly  v.  State,  578. 

9.  HiOHWATS — Trees,  RiQHT  or  TKLEORAPHCoRPOBATioNa  oybb. — ^If  trees 
are  growing  in  a  highway  of  which  an  abutting  landowner  holds  the 
fee,  a  telegraph  corporation  acting  under  a  statutory  grant  of  authority 
to  construct  its  lines  from  a  point  to  points  along  and  upon  such  publio 
toad  or  highway  has  no  right  to  injure  such  trees,  whether  the  injury 
k  necessary  to  the  use  of  the  lines  of  the  corporation  or  uoti  Da^  t» 
State,  678. 

See  CsiiaiiAi.  Law,  5;  Hiqhwats,  1. 

THREATS. 
See  HoHiciuB,  3,  4 

TIDELANDS. 
See  Trespass,  3. 

TORTS. 
See  Husband  and  Witb;  7-11. 

TOWNS. 

L  HiOHWATS  —  ADDinoirAL  Servitudes. — The  Consbmt  ot  TowKSHir 
Authorities  justifies  an  entry  upon  a  country  highway  so  far  as  the 
publio  is  concerned,  but  such  authorities  have  no  power  to  bind  private 
property  or  subject  it  to  a  servitude  for  the  benefit  of  any  person  or 
oorporation  other  than  the  township  and  the  public  it  represents.  The 
carriage  of  passengers  through  the  township  from  one  city  or  borough 
to  another  by  rail  is  in  no  sense  a  township  purpose.  Pentuyhania 
B.  S.  T.  Montgomery  County  etc.  Ry.t  659. 

fli  Highways— OocuPATioM  by  Street  Railway — Consent  ov  Author* 
ITUS. — Township  authorities  should  act  in  their  official  capacity  at  a 
meeting  upon  any  application  made  for  leave  to  occupy  township  high- 
ways with  a  street  railway,  and  their  consent,  as  well  as  the  terms  upoa 
which  it  was  granted,  must  appear  in  the  record  of  the  meeting  to  be 
valid.  Ptnmylvania  R.  R,  v.  Montgomery  County  etc.  By.,  659. 
See  Railroads,  3;  Taxis,  Si, 

TRADES  UNIONS. 
8m  Injunotions,  2;  Labob  Unioni. 

TREES. 
8m  MuNidPAi  Corporations,  32;  Telegraph  CoMrAxm. 
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TRESPASS. 

L  Easembnts. — An  Action  op  Trespass  won  Injury  ok  Distitrbancb  Ib 
the  enjoyment  of  an  easement  of  a  right  of  way  over  premises  eannofe 
be  maintained.     Chloupek  v.  Perrotka,  858. 

2.  Real  Propebtt — Trial  of  Title. — If  a  complaint  to  recover  damages 
for  trespass  to  land  and  to  enjoin  further  trespass  alleges  that  plaintiff 
is  in  possession  and  seised  in  fee,  a  denial  of  these  allegations  raises  an 
issue  as  to  title  triable  on  the  law  side  of  the  court.  Htyxoard  v.  Farm- 
en  Min.  Co.,  702. 

t.  Real  Propeatt — Trial  of  Tiixb. — Mere  Possession  of  Tide  Lands 
without  proof  of  title  is  not  sufficient  to  enable  the  occupaat  to  re< 
cover,  as  against  the  state  and  its  licensee,  in  an  action  of  trespass  to 
try  title  in  which  plaintiff  alleges  that  he  is  seised  in  fee  and  the  defend- 
Ants  deny  it.     Heyvoard  v.  Farmers'  Min.  Co.,  702. 

TRESPASSERS. 
See  Real  Fsopertt,  6,  6. 

TRIAL. 

1.  Evidence— Objection. — If  a  witness  in  »  criminal  case  testifies  that 
when  he  entered  the  house  of  the  accused,  soon  after  the  killing,  the  ac« 
cnsed  was  perspiring  freely,  and  seemed  much  excited,  an  objection  to 
the  whole  of  such  statement  is  too  broad  to  be  allowed,  as  the  evidence 
that  the  accused  was  perspiring  freely  is  admissible.  Prince  v.  State, 
28. 

t.  Receiving  Evidence  out  of  Court. — If  certain  jurors,  during  the  prog- 
ress of  a  trial,  visited  and  examined  the  place  of  an  accident  for  the 
purpose  of  ascertaining  the  condition  of  a  walk,  through  defects  in 
which  the  plaintiff  claims  to  have  received  injuries,  a  new  trial  must 
be  granted.  They  have  no  right  to  base  their  finding  on  evidence  not 
adduced  in  court  nor  upon  a  view  not  authorized  by  the  court. 
Peppercorn  v.  City  of  Black  Rivtr  Falls,  818. 

Ik  Remarks  of  Counsel. — In  an  action  for  personal  injuries  occasioned 
by  defendant's  negligence,  if  the  claim  for  damages  seems  exorbitant, 
though  the  injuries  are  serious,  the  jury,  in  giving  weight  to  plain- 
tiff  8  testimony,  have  a  right  to  consider  the  fact  as  to  whether  he  is 
prosecuting  an  exorbitant  claim;  and  it  is  not  an  abuse  of  discretion 
for  the  trial  court  to  permit  defendant's  attorney  to  remark,  in  argu- 
ment, that  there  is  "evidence  of  an  attempt  to  make  a  large  sum  of 
money  out  of  a  comparatively  trivial  injury."  Olfermann  r.  Union 
Depot  JR.  R.  Co.,  483. 

4.  Argument  of  Counsel — Limitation  of.  Whin  Reasonable. — If,  in 
a  criminal  case,  the  witnesses  are  few,  and  are  examined  only  as  to 
the  character  of  the  accused  and  the  party  assaulted,  and  the  principles 
of  law  are  plain  and  familiar,  a  limitation  of  the  argument  of  counsel 
for  defendant  to  twenty -five  minutes  is  reasonable.     Yeldell  v.  State,  20. 

6.  Argument  bt  Attorney — Power  of  Court  to  Lihit. — Under  a  con- 
stitutional guarantee  "that  in  all  criminal  prosecutions  the  accused 
has  the  right  to  be  heard  by  himself  or  counsel,  or  either,  the  court  has 
power  to  limit  the  argument  by  counsel  as  to  time  by  reasonable  rules 
and  regulations.      Yeldell  v.  Slate,  20. 
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t.  Criminal  Law— Probable  Innocenob. — An  instrnction  that,  If  ther« 
ifl  a  probability  of  defendant's  innocence,  the  jury  mnst  acquit  is  proper, 
and  ahonld  be  given  if  requested.     Prince  v.  State,  28. 

7.  Crikinal  Law— Probablk  Docbt. — An  instrnction  that,  if  there  ia  a 
probable  doubt  of  tlie  guilt  of  the  accused,  the  jury  must  acquit  ia 
properly  refused.     Pnnee  ▼,  Stnte,  28. 

8.  Instructions  Which  Single  out  and  Undult  Emphasize  any  one  or 
more  facts  are  bad.     Prince  v.  State,  28. 

9.  Instrootion  which  must  bb  Reduced  to  Wbitino.— If,  during  the 
argument  of  a  cause,  counsel  makes  a  statement  of  law  which  tha 
court  deems  incorrect,  it  may  admonish  him  to  desist,  and  if  in  do- 
ing  so  the  court  makes  what  it  deems  to  be  a  correct  statement  of 
the  law  and  for  the  purpose  of  correcting  that  made  by  counsel,  and  no 
request  ia  made  that  such  statement  be  reduced  to  writing,  the  action 
of  the  court  is  not  in  violation  of  a  statute  requiring  all  instructions  to 
the  jury  to  be  in  writing.     Rogers  v.  Slate,  154. 

10.  The  Aftidavit  or  a  Juror  may  be  Received  to  Impeach  Hia 
Verdict  by  proving  that  during  the  trial  he  visited  the  place  of  tha 
alleged  accident  for  the  purpose  of  ascertaining  the  condition  of  a 
walk  from  which  it  was  claimed  the  injury  to  the  plaintiff  resulted* 
Peppercm-n  v.  City  qf  Black  River  Falls,  818. 
See  Apfeau 

TRUSTS. 

1.  Trustees  are  hot  Allowed  to  Place  Themselves  in  a  PosmoN  in 
which  it  is  difficult  for  them  to  be  honest  to  their  trust.  QaWraith  v. 
Tracy,  867. 

S.  The  relation  of  trustee  and  cestui  que  trust  must  arise  out  of  facta 
as  they  exist  at  the  time  of  the  original  transaction.  It  cannot  be 
created  by  subsequent  and  independent  circumstances.  Sell  v.  We^ 
608. 

1.  Trust  Funds — Preference  Among  Ckeditors. — A  trust  creditor  cannot 
obtain  a  lien  or  preference  over  other  creditors  of  an  insolvent  estate 
until  he  makes  it  appear  that  the  fund  or  property  of  the  debtor  which 
he  seeks  to  affect  with  such  lien  or  preference  includes  the  trust  prop* 
erty  or  the  proceeds  thereof.  The  trust  fund  or  its  proceeds  must  ba 
traceable.  Hence,  the  cestui  que  trust,  after  dissipation  of  the  trust  fund, 
has  no  longer  any  remedy  in  equity  to  fix  a  charge  upon  the  estate  of 
such  trustee,  but  must  come  in  and  share  with  the  general  creditors. 
Ferchen  v.  Arndt,  603. 

4.  A  Resulting  Trust  cannot  Arise  if  the  transactions  on  which  the  sup- 
posed trust  is  bottomed  appear  to  have  had  their  origin  in  any  fraudu- 
lent purpose.     Sell  v.   West,  508. 

A.  Resulting  Trust — Limitation  of  Action. — If  a  father  vests  title  to  land 
in  hia  son  by  transactions  intended  by  the  former  to  defraud  his  cred- 
itors, no  resulting  trust  arises  in  favor  of  the  other  heirs,  upon  the 
father's  death,  though  the  claims  of  such  creditors  are  barred  by  the 
statute  of  limitations.     Sdl  v.    West,  508. 

See  Homestead;  Husband  and  Wife,  5;  Partnership,  6,  8, 1^  15;  Rents 
and  Profits,  4,  6. 

UNDUE  INFLUENCE. 
See  Wills,  1,  2,  6-9. 
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USURY. 
Tka  TiKiiro  m  Advaitov,  vob  the  period  of  one  year,  the  higheet  rate  of 
interest  allowed  by  law  upoa  a  negotiable  inatrument  doe*  not  consti* 
tat*  Bsory.    Bank  v.  Co<A,  171. 

VAUATINQ. 
See  Municipal  CIorforatiohs,  S4-39L 

VENDOR  AND  PURCHASER. 
See  MoBTQAOBS,  3. 

VERDICT. 
See  Trial,  10. 

VESTED  RIGHTS. 
See  Bounties,  3. 

WAIVER. 

8m  AonoMfl,  4;  Afpbal,  20;  Contempt,  3;  Insuraho%  0.  14-18;  TxL» 

GRAPH  Companies,  3. 

WATER   COMPANIES. 
See  Intervention,  2;  Mobtoaqes,  Si, 

WATERS. 

1.  To  BK  Navioablb  a  etream  must  have  suiBcient  depth  and  width  t9 
float  useful  commerce,  the  test  being  navigable  capacity,  without  re< 
gard  to  present  use  or  whether  the  surroundings  are  such  as  to  make  it 
presently  useful  for  commerce.     Heyvoard  v.  Farmers'  Min.  Co.,  702. 

S.  Navioability. — The  Fact  that  a  Stream  has  not  been  in  ActcaIi 
Use  for  the  purposes  of  commerce  does  not  afifect  its  navigable  charac* 
ter.     Hey  ward  v.  Farmers'  Min.  Co.,  702. 

8.  Navigable  Stream  which  Runs  Up  into  a  Private  Estate  and  is 
there  lost  in  a  surrounding  marsh,  though  it  has  never  been  used  as  a 
highway  for  commerce,  and  is  not  connected  with  other  such  highways, 
if  capable  of  such  use,  is  not  thereby  deprived  of  its  navigable  char* 
acter.     Beyuxxrd  v.  Farmers'  Min.  Co.,  702. 

4.  Water  Rights. — Water  is  the  Common  and  Equal  Property  of  everj 
one  through  whose  domain  it  flows,  and  the  right  of  each  to  its  use  and 
consumption,  while  passing  over  his  possessions,  is  the  same.  He  must 
not  so  use  it  as  to  destroy  or  unreasonably  impair  the  equal  rights  of 
others.     Tennessee  Coal  etc  Co.  v,  Hamilton,  48. 

i.  Water  Rights. — Evert  Riparian  Proprietor  has  an  equal  right  to 
have  the  stream  flow  through  hia  lands  in  its  natural  state,  without 
material  diminution  in  quantity,  or  alteration  in  quality,  subject  to  the 
limitation  that  each  is  entitled  to  the  reasonable  use  of  the  water  for 
domestic,  agricultural,  and  manufacturing  purposes.  Tennessee  Coal  etc 
Co.  T.  Hamilton,  48. 

ft.  Obstruction  and  Corruption  or.  —  Any  diversion  or  obstruction  of 
water  which  substantially  diminishes  the  volume  of  a  natural  stream 
so  that  it  does  not  flow  ut  currere  solebat,  or  which  defiles  or  corrupts 
it  to  such  a  degree  as  to  essentially  impair  its  purity  and  prevent  tho 
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nse  of  it  for  any  of  the  reasonable  and  proper  pnrposes  to  which  run* 
ning  water  is  nsually  applied,  is  an  infringement  of  the  right  of  other 
owners  of  land  through  which  the  watercourse  runs,  and  creates  a  nui- 
sance for  which  those  thereby  injured  are  entitled  to  a  remedy.  Tew 
neasee  Coal  etc.  Co.  v,  Hamillon,  48. 

7.  Riparian  Rights— Conflict  Between. — The  natural  right  of  one  pro- 
prietor to  hare  a  natural  stream  descend  to  him  in  its  pure  state  must 
yield  in  a  reasonable  degree  to  the  equal  right  of  the  upper  proprietors, 
whose  fertilization,  cultivation,  or  occupation  of  their  lands,  and  whose 
use  of  the  stream  for  mill  and  manufacturing  purposes,  for  irrigatioa 
and  domestic  purposes,  tends  to  make  the  water  more  or  less  impure, 
or  to  diminish  its  quantity,  especially  when  the  population  becomes 
dense.  Such  proprietors  can  be  held  responsible  only  for  appreciable 
injury  caused  by  tiieir  works  and  not  for  slight  inconveniences  or  occa- 
sionable  annoyances.     Tennessee  Coal  etc.  Co.  v.  Hamilton,  48. 

8.  Riparian  Rights  to  Mine— Pollution. — An  upper  riparian  proprietor 
has  the  right  to  use  the  water  of  a  natural  stream  for  mining  purposes, 
although  he  thereby  impairs  its  purity  to  a  limited  extent;  but  he  has 
no  right  to  so  pollute  the  stream  as  to  render  it  unfit  for  domestic 
purposes  to  the  lower  owner,  or  to  so  fill  up  the  channel  as  to  cause 
injurious  debris  to  be  deposited  on  his  laud.  Tennessee  Coal  etc.  Co.  v. 
Hamilton,  48. 

0.  Riparian  Rights — Contributory  Negligence.  — In  an  action  by  a 
lower  owner  against  an  upper  owner,  to  recover  for  the  pollution  of  a 
natural  stream  and  for  depositing  injurious  debris  on  his  land,  a  plea 
that  such  lower  owner  is  guilty  of  contributory  negligence  in  failing  to 
take  due  precaution  to  prevent  such  injury  is  insufficient  and  unavail- 
ing to  avoid  a  recovery.     Tennessee  Voal  etc.  Co.  v.  Hamilton,  48. 

10.  Pollution — Damages. — After  the  pollution  of  a  natural  stream  by  an 
upper  proprietor  and  an  injury  from  deposits  of  debris  has  ceased  the 
lower  owner  can  recover  only  for  such  pollution  while  it  existed  and 
for  the  injury  from  the  debris  until  such  time  as  it  is  washed  away  or 
otherwise  disposed  of.     Tennessee  Coal  etc.  Co.  v.  Hamilton,  48. 

11.  Pollution — Measure  of  Damages. — In  an  action  to  recover  for  the 
pollution  of  a  natural  stream  and  an  injurious  deposit  of  debris  the 
question  whether  such  unsanctioned,  interference  enhances  or  dimin- 
ishes the  value  or  the  comfort  of  the  occupation  of  tiie  land  is  an  in- 
quiry which  may  enter  into  the  computation  of  damages,  but  it  is  not 
the  sole  criterion  of  damage  nor  any  test  of  the  right  to  maintain  aa 
action  for  the  tort  committed.     Tennessee  Coal  etc.  Co.  v.  Hamilton,  84, 

12.  Liability  for  Depositing  Debris  —  Defense  that  Others  Con- 
tributed TO  THE  Injury. — In  an  action  by  a  lower  owner  against  an 
upper  owner,  to  recover  for  the  pollution  of  a  natural  stream  and  for 
injury  arising  from  a  deposit  of  debris  on  his  land,  the  upper  owner 
may  prove  that  another  upper  owner  contributed  to  the  injury  inde- 
pendent of  his  own  acts,  and  thus  limit  the  amount  of  recovery  against 
himself  to  the  actual  injury  inflicted  by  him.  Tennesaee  Coal  etc.  Co.  r, 
Hamilton,  48, 

13.  Reclamation — Right  of  a  Landowner  to  Construct  Works  or. — 
A  landowner  has  the  right  to  protect  his  lands  from  overflow  by  erect- 
ing a  levee  along  and  outside  of  the  natural  banks  of  a  stream  without 
incurring  any  Lability  for  the  effect  of  the  consequent  increase  of  the 
flow  of  waters  upon  lands  of  neighboring  proprietors.     Perhaps  he  may. 
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also,  in  case  of  a  stream  with  a  wide  sandy  bed,  have  the  right  to 
reclaim  a  reasonable  portion  of  it  by  means  of  a  levee  oonstmoted 
within  its  banks,  but  baa  no  right  for  such  a  purpose  to  so  obstruct 
the  channel  or  divert  the  current  as  to  force  the  water  into  a  new  and 
permanent  channel  through  lands  of  other  proprietors  outside  of  the 
natural  banks.     De Baker  v.  Southetfi  California  Ry.  Co.,  237. 

14.  Damages  tor  OBS'iRuaiiNO  bt  Levbes. — If  a  levee  is  built  in  or  across 
a  natural  stream,  whereby  its  waters  are  diverted  from  their  usual 
coarse,  and  caused  to  flow  out  of  their  natural  channel  against  and 
upon  the  lands  of  a  private  person,  he  is  entitled  to  recover  for  in* 
juries  resulting  to  his  property.  De  Baker  v.  Southern  CaJtforma  Ry. 
Co.,  237. 

15.  Dahaoe — ExTBAOSDiNART  FLOODS. — An  instruction  that  if  a  levee  was 
improperly  and  negligently  built  by  the  defendant,  and  diverted  the 
river  and  the  channel  thereof,  so  as  to  make  them  run  through  the 
plaintifiTs  lands,  it  is  no  defense  that  the  damage  was  done  in  time  of 
extraordinary  flood,  if  the  danger  of  such  a  flood  was  known  to  the 
defendant,  or  could  have  been  ascertained  by  inquiry,  correctly  states 
the  law  of  the  subject  referred  to  therein.  De  Baker  v.  Southern  CcUi- 
fomia  Ry.  Co.,  237. 

16.  Official  Banks  or. — A  municipal  corporation  cannot,  by  designating 
the  lines  of  the  ofiScial  bed  of  a  watercourse,  authorize  the  construction 
of  a  levee  thereon  if  such  lines  are  in  fact  within  the  natural  bed  of  the 
stream,  and  the  levee  constructed  tliereon  would  obstruct  the  flow  of 
the  waters,  and  cast  them  upon  and  against  the  lands  of  neighboring 
proprietors  to  their  substantial  injury.  De  Baker  v.  SoutJiern  California 
Ry.  Co.,  237. 

See  Eminent  Domain;  Grants,  2;  Monicipal  Corporations,  27. 

WILLS. 

1.  Testamentary  Capacttt  —  Fraud  and  Unditk  Infi,uence, — If  testa- 

mentary incapacity  exists  there  is  no  room  for  the  operation  of  fraud 
or  undue  influence  in  the  execution  of  a  will,  and  evidence  respect- 
ing it  is  immaterial.     Burney  v.  Torrey,  33. 

2.  Requisites.— Sufficient  capacity,  free  agency,  without  the  imposition 

of  fraud  or  deceit,  are  the  elements  of  a  valid  will.  Burney  v.  Torrey, 
33. 

8.  Testamentary  Capacity  Defined. — One  who  at  the  time  of  execut- 
ing a  will  has  mind  and  memory  sufficient  to  recall  and  remember 
the  property  he  is  about  to  bequeath,  the  object  of  his  bounty,  and  the 
disposition  which  he  wishes  to  make,  to  know  and  understand  tha 
nature  and  consequences  of  the  business  to  be  performed,  and  to  dis- 
cern the  simple  and  obvious  relations  of  its  elements  to  each  other,  has 
a  sound  and  disposing  mind  and  memory.     Burney  v.  ToiTey,  33, 

4.  Testamentary  CAPAcri'Y — Undue  Influence — Unequal  Gifts.  Al- 
though the  evidence  may  tend  to  show  some  impairment  of  the  mind, 
if  testamentary  capacity  remains,  the  fact  that  there  has  been  an  un- 
equal distribution  of  property  by  will  does  not  authorize  the  conclusioa 
that  such  disposition  was  the  result  of  fraud  or  undue  influence.  To 
justify  this  conclusion  there  must  be  other  evidence  tending  to  show 
that  the  will  of  the  testator  was  unduly  coerced,  or  that  there  was 
fraud  and  deceit  practiced  in  its  procurement.     Burney  v.  Torreyt  33L 
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Ik  UNKQtTAi.  Bbqttests— EviDKNoa  TO  AcoouifT  »0B If,  Ib  a  contest 

over  •  will  by  which  the  testator's  widow  !■  made  the  sole  beneficiary 
to  the  ezcloaion  of  his  son,  it  appears  that  th«  latter  has  deserted  his 
first  wife  and  two  children,  a  clipping  from  a  newspaper  to  the  effect 
that  he  has  married  another  woman  is  admissible  in  evidence  as  tend* 
ing  to  account  for  the  fact  that  the  testator  made  no  provision  for  him 
in  his  wilL     Bumey  r.  Torrey,  33. 

C  Undvs  iNrLUSNOE.— An  Umsqual  Distbibution  of  his  property  by  a 
testator,  or  his  omission  entirely  from  his  bequests  of  some  of  his  next 
of  kin,  is  not,  in  the  absence  of  mental  incapacity  or  nndno  inflnencs^ 
evidence  to  show  either  testamentary  incapacity  or  undue  inflaenca. 
Burney  v.  Torrey,  33. 

7.  Undub  iMrLaEMOB — What  n  kot.— One  who,  by  forethonght  and  affeo> 
tionate  attention,  and  provision  for  the  wants  of  another,  and  by  in« 
togrity,  acquires  his  confidence  and  a  controlling  influence  over  him 
using  no  deceit,  is  not  guilty  of  exercising  nndae  influence.  Bumey  r, 
Torrey,  33. 

C  Undue  Inixubnob. — A  bequest  or  devise  procured  by  fraud  and  do> 
ceit,  such  as,  without  the  imposition,  would  not  have  been  made^ 
even  though  there  is  neither  force  nor  fear  brought  to  bear,  is  procured 
by  undue  influence,  and  cannot  be  sustained.     Burney  v.  Torrey,  33. 

9l  a  Will  Is  Execttted  cndeb  Unoub  Influence  if  the  testator  has  tes* 
tamentary  capacity,  but  his  power  to  exercise  it  has  been  overcome  by 
force  or  fear,  or  the  desire  for  peace,  or  some  improper  influence  not 
proceeding  from  affection.  Bumey  t.  Torrey,  33. 
10.  Weight  of  Etidbncb  of  Attesting  Witness.  — The  testimony  of  a 
witness  who  has  attested  a  will  should  be  weighed  and  considered 
the  same  as  that  of  any  other  witness.  The  fact  that  be  is  an  attesting 
witness,  of  itself,  does  not  entitle  his  evidence  upon  the  question  of 
testamentary  capacity  to  greater  weight  than  it  would  otherwise  b* 
entitled  to,  except  that  by  reason  of  his  being  an  attesting  witness  the 
law  authorizes  him  to  give  his  opinion  of  the  mental  capacity  of  the 
testator.     Burney  v.  Torrey,  33. 

See  Devise;  Witnesses,  7,  13,  IS. 

WITNESSES. 
L  A  JuDGB  while  PREaiDiNO  AT  THE  Trial  OF  A  Criuinal  Casb  may 

not,  against  the  objection  of  the  defendant,  testify  as  a  witness.  Bogert 
T.  State,  154. 

2.  Cross-examination  extends  only  to  the  subjects  covered  by  the  direct 
examination.  Hence,  after  a  physician  has  testified,  not  as  an  expert* 
but  simply  as  to  facts  obvious  to  others,  it  is  not  error  to  disallow  his 
cross-examination  as  an  expert.     Enos  v.  St.  Paul  etc.  Ins.  Co.,  796. 

S.  Inferences. — After  a  witness  has  stated  facts,  be  cannot  testify  as  to  his 
inferences.  They  are  for  the  jury.  Hence,  it  is  not  error  to  refuse  to 
allow  a  witness  to  state  how  the  talk  and  appearance  of  an  insured  per^ 
son,  upon  any  occasion,  affected  others  than  himself.  Eno$  v.  Sk  Paul 
etc  1m.  Co.,  796. 

4.  Criminal  Law  —  Evidence — General  Questions. — A  question  pro- 
pounded to  a  witness  in  a  criminal  case,  by  which  he  is  asked  "  Do  yoo 
know  a  fact  pointing  to  the  guilt  of  some  one  else?"  is  too  general 
to  be  allowed,  as  it  constitutes  the  witness  a  judge  of  the  effect  of  a  faefc 
Prinu  V.  State,  28. 
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I.  OftnnxAL  Law— EnsBircs— iNTSRKflT  nr  Pboscctttiov.— If  an  emploje* 
ia  testifying  in  a  oriminal  oaae  it  may  b«  shown  by  him  that  his  am* 
ployer  is  interestad  in  tba  proseontion.     Prince  v.  Slate,  28. 

t.  Obkdibiutt  ow  tor  Jurt. — Ooarta  should  refrain  from  language  calcu« 
latad  to  oonToy  to  the  jury  its  own  impressions  as  to  the  credibility  of 
the  witnesses.     Prince  r.  States  28. 

7*  Expert,  Fbks  or. — A  professional  or  expert  witness  may  be  eompelled 
to  attend  eonrt  and  to  testify  on  a  criminal  trial  respecting  any  fact 
within  his  knowledge,  though  it  is  one  acquired  by  study  and  ezperi* 
enee,  and  he  cannot  recover  any  fees  in  excess  of  those  recoverable  by 
other  witnesses.     Flinn  v.  Pr curie  County,  168. 

8.  Witness,  Compelling  Service  of  Withoot  Reward. — A  professional 
or  expert  witness  cannot  be  compelled  to  make  any  examination  or  pre- 
liminary  preparation,  nor  to  attend  the  trial  for  the  purpose  of  listen* 
ing  to  testimony  that  he  may  be  better  enabled  to  give  his  opinion  aa 
an  expert.  For  services  of  this  character  he  may  demand  extra  com< 
pensation.     Ilinn  v.  Prairie  County,  168. 

9k  Eyidbnoe. — A  Physician  called  upon  to  attend  an  injured  person  may, 
at  his  request,  be  examined  as  a  witness,  and  permitted  to  describe  his 
eondition,  nor  is  the  testimony  of  the  witness  as  to  such  condition  iacom> 
petent,  though  it  was  partly  acquired  from  statements  made  to  him  aa 
a  medical  man  for  the  purpose  of  receiving  advice  and  treatment,  if 
there  is  no  ground  for  claiming  that  the  doctor's  relation  to  the  party 
injured  was  other  than  as  a  medical  adviser,  and  not  for  the  mere  pur* 
pose  of  being  a  witness.  Block  v,  Milwaukee  etc.  By.  Co.,  849. 
lOl  Expert  Evidencb.— A  witness  who  testifies  that  he  has  been  a  prac- 
ticing physician  for  many  years,  and  during  that  time  has  been  called 
upon  to  see  a  few  cases  of  gunshot  wounds,  but  could  not  by  any 
means  by  looking  at  the  wound  on  the  deceased  tell  whether  it  waa 
made  by  a  rifle  ball  or  a  pistol  ball,  is  competent  to  testify  to  the 
character  of  the  wound,  but  is  not  competent  to  give  an  opinion  as  evi- 
dence that  it  was  caused  by  a  rifle  ball.     Prince  v.  State,  28. 

II.  Evidence — Expert  Witness. — A  Physician  is  competent  to  testify 
that  the  condition  of  a  person  whom  he  was  called  upon  to  attend  could 
have  been  produced  by  contact  with  a  wire  heavily  charged  with  elec- 
tricity, and  also  as  to  whether  in  his  opinion  there  was  a  reasonable 
probability  of  an  ultimate  recovery  from  such  injury.  Block  v.  Mil* 
UMukee  etc.  By.  Co.,  849. 

12.  Insurance  —  Proving  Value  of  Property.— One  having  sufficient 
knowledge  of  the  value  of  property  destroyed  by  fire  to  speak  with 
intelligence  on  the  subject  is  competent  to  give  his  opinion  as  to  its 
value.     Enos  v.  St.  Paul  Im.  Co.,  796. 

13.  Wills — Testamentary  Capacity — Opinion  Eviden-e. — If  a  witness 
has  had  such  a  long  and  intimate  acquaintance  with  a  testator  as  to 
enable  him  to  form  a  correct  judgment  as  to  the  testator's  mental 
eondition,  he  may  give  his  opinion  that  the  testator  is  of  sound  mind, 
provided  he  also  states  the  facts  upon  which  such  opinion  is  based. 
Bumey  v.  Torrey,  33. 

14.  Invading  the  Province  of  thb  Jury— Experts  on  Insanity.— An 
instruction  on  a  will  contest  that  common  experience  has  shown  and 
courts  have  often  remarked,  that  opinions  of  professional  witnesses 
upon  questions  of  insanity  have  become  of  little  practical  value, 
from   the  almost   universal  conflict   between  those   called   upon  the 
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tSShftni  Mvi,  M  •srapand  with  th«  iettimsay  m  U  ihe  Mil  and  say* 
lags  of  th*  p«rMm  whoM  Hkind  is  andw  inTestigation,  ia  wraneons,  as 
Invading  th«  prorino*  af  tha  Jury,  and  ahonld  not  ba  i^raa.  Bwrwen  r» 
Torrtpf  83. 

Ilk  OriKiONfl  iHTAsaio  nn  Pbotixoi  <nr  thb  Jubt.— An  tastraotion 
an  a  will  eontaat  that  tha  apiniona  of  persons  not  azperta  an  tha 
qnestimi  af  insanity,  though  arer  sa  honestly  formed,  ara  most  nn* 
safe  guards  for  tha  aseertainment  af  tha  truth,  and  that  ta  render 
•noh  opinions  legal  aridence  they  must  ba  aooompaniad  by  the  facta  or 
airoamstanoes  upon  which  they  ara  based,  ia  erroneous  as  invading  the 
province  of  the  jnry,  and  should  not  be  given.    Bumejf  r.  Torrey,  83. 

Mb  Wills — Testaiomtabt  Oapaottt— Bvidbnob. — Witnesses  well  ao> 
fuainted  with  a  testator  are  competent  to  testify  that  he  was  **ahild« 
iah**!  that  his  expression  "was  simple,"  or  that  ha  was  a  "shrewd 
business  man,**  as  tending  to  show  his  testamentary  eapaoity.  Bumejf 
▼.  Torrey,  S3. 

II,  Wills— TssTAiiBiiTABT  Oapacott— Opinion  ov  Nonkxfbbt. — A  wit> 
Bass,  not  an  expert,  aannot  be  asked,  for  tha  purpose  of  showing  a  tea* 
tator's  unsoundness  of  mind,  whether  he  seemed  to  have  his  mental 
faenlties  about  him  all  of  the  time,  unless  it  is  first  shown  that  the  wit< 
■ess  had  an  opportunity  to  know,  accompanied  with  a  statement  of 
facts  upon  which  the  opinion  is  based.     Bumey  v.  Torrey,  tH. 

ML  NoNSXPSBT  Opinion — Handwaitino. — The  rule  which  prohibits  a 
nonexpert  from  giving  an  opinion  based  upon  a  comparison  of  hand* 
writing  has  no  application  when  the  party  whose  name  is  signed  ia 
himself  being  examined  as  to  whether  tha  signature  is  his  or  not.  FtrM 
NaL  Bank  ▼.  AUen,  80. 

Ml  To  Ikpbaoh  a  Witnsss  bt  Pboov  ov  Contbadioiobt  Statbiibhxb 
thay  most  ba  material  to  the  issue.     Bwney  v.  Torrtg,  83. 
8aa  ArrBAi^  10)  WiLt%  la 
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